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CROWN   CASES   EESBEVED. 

March  21^  June  IS,  and  Dec.  b,  1885. 

(Before  Lord  Colkbidqh^  C.J.i  Gbovi!  and  Dbnxak,  JJ.^ 
Pollock^  B.,  Fuld^  J.^  Huddlsston^  B.^  Manisty,  Hawkins, 
Stiphih^  Mathsw,  Cays,  Smith,  Dat,  and  Wills,  JJ.). 

Bio.  v.  Ashwell.  (a) 


Larceny — Money  given  by  mistake — Irmocent  receipt — Mtdtml 
migtake — Animus  furandi  on  first  ascertaining  mistake  — 
Felonious  taking — 24  ^25  Vict.  c.  96,  s.  3. 

A.  was  indicted  for  larceny  under  thefolhunng  circumstances — K., 
intending  to  lend  A.  a  shilling,  handed  him  a  sovereign,  believing 
it  to  be  a  shilling.  A.,  when  he  received  the  sovereign,  believed 
a  to  be  a  shilling,  and  did  not  know  until  suhsequently  that  it 
was  not  a  shilling.  Immediately  A.  beca/me  aware  that  it  was  a 
sovereign,  and  although  he  knew  that  K.  had  not  intended  to  part 
with  the  possession  of  a  sovereign,  but  only  mth  the  possession  of  a 
shilling,  and  although  he  could  easily  have  returned  the  sovereign 
to  K.,  fraudulently  appropriated  it  to  his  own  use. 

Eeld  {per  Lord  Coleridge,  O.J.,  Ghrove  and  Denman,  JJ., 
Pollock,  and  Huddleston,  BB.,  Hawkins  and  Gave,  JJ.),  that 
(he  taking  was  not  complete  when  the  sovereign  was  harlded  to 
A.,  and  that  there  being  an  animns  forandi  on  his  pa/rf  at  the 
time  when  the  taking  was  completed  by  his  becoming  aware  of 
what  it  was  which  he  had  received,  he  was  guilty  of  larceny  at 
common  law. 

Held  (per  Field,  Manisty,  Stephen,  Smith,  Day,  and  Wills,  JJ.), 
thai  the  taking  was  complete  at  the  time  when  K.  handed  the 
sovereign  to  A.,  and,  therefore,  as  at  that  time  there  was  not  any 

(a)  Beported  bj  R.  CuiiRDroHAM  Qimk,  Esq.,  B«rriater-at-Law, 
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Rk.  animas  farandi  on  A/s  part,  he  was  not  guilty  of  larceny  at 

j^jjj^  common  law. 

Held,  further,  by  a  majority  of  the  court,  that  A.  was  not  guilty 

1885.  of  larceny  as  a  bailee  within  24  8f  25  Vict.  c.  96^  s.  3. 

^^^"^    /^ASB  reserved  for  the  opinion  of  the  court  by  Denman,  J.,  at 
receipt—     ^^     the  January  Assizes,    1885,  for  the  county  of  Leicester, 
Mutual  mis-   which  Stated  the  following  facts  : 

^/tro^"*^      On  the  23rd  of  January,  1885,  Thomas  Ashwell  was  tried   for 
the  larceny  of  a  sovereign,  the  nponey  of  Edward  Keogh. 

Keogh  and  Ashwell  met  at  a  public  -  house  on  the  9th 
of  January. 

At  about  eight  p.m.  Ashwell  asked  Keogh  to  go  into  the  yard^ 
and  when  there  requested  Keogh  to  lend  him  a  shilling,  saying 
that  he  had  money  to  draw  on  the  morrow,  and  that  then  he 
would  repay  him.  Keogh  consented,  and,  putting  his  hand  into 
his  pocket,  pulled  out  what  he  believed  to  be  a  shilling,  bat 
what  was  in  fact  a  sovereign,  and  handed  it  to  Ashwell,  and  went 
home,  leaving  Ashwell  in  the  yard.  About  nine  the  same  evening 
Ashwell  obtained  change  for  the  sovereign  at  another  public- 
house. 

At  5.20  the  next  morning  (the  10th)  Keogh  went  to  AshwelVs 
house,  and  told  him  that  he  had  discovered  the  mistake, 
whereupon  Ashwell  denied  having  received  the  sovereign,  and  on 
the  same  evening  he  gave  false  and  contradictory  accounts  as  to 
where  he  had  become  possessed  of  the  sovereign  he  had  changed 
at  the  second  public-house  on  the  night  before.  But  he  after- 
wards said,  *'  I  had  the  sovereign,  and  spent  half  of  it,  and  I 
shan't  give  it  him  back  because  I  only  asked  him  to  lend  me  a 
shilling." 

Mr.  Sills,  for  the  prisoner,  submitted  that  there  was  no  evidence 
of  larceny,  no  taking,  no  obtaining  by  trick  or  false  pretence,  no 
evidence  that  the  prisoner  at  the  time  he  received  the  sovereign, 
knew  it  was  not  a  shilling.  He  referred  to  Beg.  v.  MidcUeton 
(L.  Rep.  2  0.  C.  a.  43,  45). 

Mr.  A.  K.  Loyd,  for  the  prosecution,  called  my  attention  to 
Stephen's  Criminal  Law  Digest,  art.  299,  and  to  the  cases  relatin^]^ 
to  larceny  of  property  found. 

I  declined  to  withdraw  the  case  from  the  jury,  thinking  it 
desirable  that  the  point  raised  should  be  decided  by  the  Court  of 
Criminal  Appeal.  The  passage  in  Stephen's  Digest  referred  to 
is  as  follows  :  "  Theft  may  be  committed  by  convertincr  property 
which  the  owner  has  given  to  the  offender  under  a  mistake 
which  the  offender  has  not  caused,  but  which  he  knows  at  the 
time  when  it  is  made,  and  of  which  he  fraudulently  takes  advan- 
tage. But  it  is  doubtful  whether  it  is  theft  fraudulently  to  con- 
vert property  given  to  the  person  converting  it  ander  a  mistake 
of  which  that  person  was  not  aware  when  he  received  it.'' 

The  jury  found  that  the  prisoner  did  not  know  that  it  was  a 
sovereign  at  the  time  he  received  it,  but  said  they  were  unani- 
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moosly  of  opinion  that  the  prosecntor  parted  with  it  under  the        iiJio. 
mistaken  belief  that  it  was  a  shillings  and   that   the  prisoner     ^^^    ^ 

haying  soon  after  he  received  it  discovered  that  it  was  a  sove-         " 

reign^  oonld  have  easily  restored  it  to  the  prosecutor,  but  fraudu-        iB85. 
dolenUy  appropriated  it  to  his  own  use  and  denied  the  receipt     jr         __ 
of  it|  knowing  that  the  prosecutor  had  not  intended  to  part  with      innocent 
the  possession  of  a  sovereign^  but  only  of  a  shilling.    They  added     recetpe— 
that,  if  it   were   competent   to    them    consistently  with  these  ^^2^^^-^, 
findings  and  with  the  evidence  to  find  the  prisoner  guilty^  they      jurandi, 
meant  to  do  so. 

I  entered  a  verdict  of  guilty^  but  admitted  the  prisoner  to 
bail,  to  come  up  for  judgment  at  the  next  assizes  if  this  court 
should  think  that  upon  the  above  facts  and  findings  the 
prisoner  could  properly  be  found  guilty  of  larceny. 

March  21.  —  Before  Lord  Coleridge,  C.J.,  Grove,  Lopes, 
Stephen,  and  Cave,  JJ. 

Silh  on  behalf  of  the  prisoner. — Here  there  was  no  taking, 
and  therefore  no   larceny.     In   Coke  upon   Littleton,  ch.  19, 
sect.  1,  p.  399,  it  is  laid  down  that  all  felony  does  not  include 
trespass;  and  Mr.  Justice  Stephen  in  his  Digest  says:  ^'  Theft 
may  be  committed  by  convertmg  property  which  the  general  or 
special  owner  has  given  to  the  onenaer  under  a  mistake  which 
ihe  offender  has  not  caused,  but  which  he  knows  to  be  such  at 
the   time    it    is  made,    and  of   which  he    fraudulentlv    takes 
adyantage.'^     And  he  adds,   "  But  it  is  doubtful   whether  it 
is   theft    fraudulently    to     convert    property     given    to    the 
person  converting  it    under  a    mistake  of   which  that  person 
was  not  aware  when  he  received  it.'*     [Stephen,  J. — The  reason 
why  I  expressed    a  doubt  was   because   there   are   two  notes 
abont  bureau  cases  which  appear  to  contradict  themselves,  and 
I  do  not  see  how  to  reconcile  them.]     In  Bex  v.  Mucklow  (1 
Moo.  C.  C.  160)  and  Beg.  v.  Davies  (Dears.  640;  7  Cox  C.  C. 
104),  where  letters  containing  cheques  had  been  received  by  the 
prisoners  innocently,  but,  upon  the  discovery  that  a  mistake  had 
been  made,  the  cheques  were  converted  by  them  to  their  own 
use,  the  convictions  were  quashed,  and  it  was  held  that  the  sub- 
sequent conversion  could  not   make   the  offence  larceny.     The 
two  cases  which  are  supposed  to  contradict  those  cases  do  not 
resUy  do   so.     They  are    the  cases  of   Oartwright  v.  Oreen  (8 
Ves.  405)  and  Merry  v.  Green  (7  M.  &  W.  623).     In  the  former 
case,  referred  to  at  p.  628  of  the  latter  case.  Lord  Eldon  said : 
"  To  constitute  felony,  there  must  of  necessity  be  a  felonious 
taking.    Breach  of  trust  will  not  do.    But  from  all  the  cases  in 
Hawkins,  there  is  no  doubt,  this  bureau  being  delivered  to  the 
defendant  for  no  other  purpose  than  repair,  if  he  broke  open 
tty  part  which  it  was  not  necessary  to  touch  for  the  purpose  of 
repair,  but  with  an  intention  to  take  and  appropriate  to  his  own 
ose  what  he  should  find,  that  is  a  felonious  taking  within  the 
principle  of  all  the  modem  cases,  as  not  being  warranted  by  the 
pvpoae  for  which    it   was  delivered.'^      [Stbphxn,  J  •  —  That 

B  2  I 


4  OBIMIKAL  LAW  GASES. 

Rbo.        doctrine  leads  to  an  extraordinary  result,  that  if  the  whole  bureau 

''•         were  stolen  there  would  be  no  larceny,  but  if  a  secret  drawer  be 

'"^^'"^     opened  there  would  be.]     The  question  turns  upon  whether  there 

1885.        was  innocent  possession  of  the  article  stolen,  and  here  there  was 

__    admittedly  innocent  possession  of  the  sovereign.     A  man  who 

innoJl^  obtains  money  is  not  bound  to  return  the  identical  money. 
receipt^  [Cavb,  J. — If  you  give  a  man  money  to  purchase  something  for 
Mutual  mis-  y^^^  ^j^fj^  }^q  converts  that  money  to  his  own  use,  that  is  within 
iwr"*  the  Act,  is  it  not?]  In  Reg.  v.  Middleton  (L.  Rep.  2  C.  C.  R. 
*  38;  28  L.  T.  Rep.  N.  S.  777;  12  Cox  0,0.260,  417)  it  is 
expressly  held  that  there  must  be  an  animus  furandi  at  the  time 
of  the  taking ;  there  the  cabman  saw  that  it  was  a  sovereign 
which  had  been  given  him  by  mistake  for  a  shilling  at  the  time 
he  took  it.  In  Beg.  v.  Peters  (1  0.  &  K.  245)  and  Beg.  v.  Clyde 
(L.  Rep.  1  0.  0.  R.  139;  18  L.T.Rep.N,  S.  613;  11  Oox  0.  0. 
103),  it  was  held  not  to  be  larceny  where  a  man  finds  a  bank-note 
in  the  road,  and,  although  he  hears  subsequently  who  the  owner 
is,  appropriates  the  note.  This  cannot  be  a  case  of  larceny  by  a 
bailee,  because  it  is  of  the  essence  of  a  bailment  that  the  inten- 
tion to  pass  the  possession  of  the  particular  property  must  exist 
in  the  minds  of  both  parties.  In  Merry  v.  Oreen  the  trespass 
was  the  opening  the  purse  which  belonged  to  another  person, 
and  of  which  the  defendant  was  not  in  the  lawful  possession ; 
here  the  prisoner  was  in  lawful  possession  of  the  sovereign. 
[Stephen,  J. — If  there  was  no  larceny  here  at  common  law,  may 
not  the  prisoner  be  guilty  under  the  Bailee  Act  ?  The  jury  have 
found  him  guilty  if  the  facts  are  sufficient.]  Bailment  means 
the  delivery  of  the  article  bailed  for  a  particular  purpose,  and 
without  such  a  delivery  there  can  be  no  bailment.  In  Bsg.  v. 
Hassall  (L.  &  0.  58 ;  4  L.  T.  Rep.  N.  S.  561 ;  8  Oox  0.  0.  58) 
it  was  held  that  the  bailment  intended  by  the  statute  is  a  deposit 
of  something  to  be  returned  in  specie,  and,  therefore,  that  one 
with  whom  money  has  been  deposited,  and  who  is  under  an 
obligation  to  return  the  amount,  but  not  the  identical  coin 
deposited,  is  not  a  bailee  of  the  money  within  the  statute.  It 
was  because  the  taking  by  a  bailee  was  not  a  felonious  taking 
that  the  refinement  of  the  law  was  introduced  with  regard  to  the 
breaking  of  bulk  by  a  bailee.  Here  the  possession  was  in  its 
inception  innocent,  and,  although  there  was  a  subsequent  appro- 
priation, that  was  no  larceny  as  in  Beg.  v.  Preston  (2  Den.  C.  0. 
853;  5  Oox  0.  0.  390),  where  it  was  held  that  where  a  bank- 
note is  lost  and  is  found  by  a  person  who  appropriates  it  to  his 
own  use,  the  jury  are  not  to  be  directed  to  consider  at  what  time 
after  taking  it  in  his  possession  the  prisoner  resolved  to  appro- 
priate it  to  his  own  use,  but  whether  at  the  time  he  took  posses- 
sion of  it  he  knew,  or  had  the  means  of  knowing,  who  the  owner 
was,  and  took  possession  of  it  with  the  intention  to  steal  it, 
for  if  his  original  possession  of  it  was  an  innocent  one,  no  sub- 
sequent change  of  his  mind  or  resolution  to  appropriate  it  to  his 
own  use  would  amount  to  larceny. 
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A.  K.  Loyd  in  support  of  the  conviction. — ^Larceny  is  defined         Baa. 
to  be  the  unlawfnl  taking  and  carrjring  away  of  things  personal     ^  ^* 
with  intent  to  depriye  the  right  owner  of  the  same :  (4  Steph.        .... 
Com.  116.)     And  if  at  any  time  there  is  an  unlawful  taking  it        1^85. 
is  larceny  at  common  law.     It  is  not  right  to  look  only  at  the     ^        __ 
time   of    the    mere    manual    possession^   for    actual    physical      imJ^t 
possession  is    not    taken  until  the  prisoner  is   able  to   know     receipt— 
what  it  is  he  is  taking  and  is  or  is  not  able  to  exercise  an  animiui  .^J^""" 
furandi.     There  are  three  classes  of  cases  where  there  may  be      furandi. 
an  unintentional  delivery ;  firsts  where  th3re  is  a  mistake  on  the 
part  of  the  owner  as  to  the  identity  of  the  receiver ;  secondly^ 
where  there  is  a  mistake  as  to  the  subject-matter ;  and^  thirdly, 
(he  cases  of  finding,  in  all  of  which  the  possession  falls  involun- 
tarily upon  the  person  receiving ;  and  where  the  receiver  originally 
had  an  innocent  mind,  the  law  will  not  make  a  subsequent  frau- 
dulent   animus   afiect  the  previous   animus,    that  is  all.      An 
original  innocent  keeping  and  a  subsequent  fraudulent  keeping 
is  not  larceny ;  but  where  immediately  the  receiver  is  capable  of 
having  an  animus  he  exercises  that  fraudulently,  then,  no  matter 
how  lawiul   his    possession  previously,  it    becomes  fraudulent. 
Reg.  V.  Preston  is  not  against  me,  for  there  the  prisoner  had  the 
power  to  exercise  an  animus  one  way  or  the  other  immediately 
he  found  the  note,  while  here  there  was  no  such  power  until  the 
prisoner  knew  he  had  the  sovereign ;   and  in  Reg.  v.  Preston 
Alderson,  B.  during  the  argument  said  :  ^'  When  the  finder  first 
takes  it  into  his  possession,  in  order  to  constitute  larceny,  there 
must  be  an  intention  of  '  taking  ^  the  moment  he  knows  what 
it  is.''     If  that  be  the  law,  then  there  was  a  fraudulent  taking 
here.      [Lord   Golibidos,  O.J. — In  Reg.  v.  Thurbom   (1  Den. 
G.  G.  396)  is  a  passage  in  Parke,  B.'s  judgment  which  I  think  is 
the  law,  namely :  "  The  result  of  these  authorities  is,  that  the 
role  of  law  on  this  subject  seems  to  be,  that  if   a  man  finds 
goods  that  have  been  actually  lost,  or  are  reasonably  supposed 
by  him  to  have  been  lost,  and  appropriates  them,  with  intent  to 
take  the  entire  dominion  over  them,  really  believing  when  he 
takes  them,  that  the  owner  cannot  be  found,  it  is  not  larceny. 
Bat  if  he  takes  them  with  the  like  intent,  though  lost,  or  reason- 
ably supposed  to  be  lost,  but  reasonably  believing  that  the  owner 
can  be  found,  it  is  larceny .^^]     But  immediately  previous  to  that 
his  Lordship  had  referred  to  his  dictum  in  Merry  v.  Green  (7 
K.  k  W.  623),  and  although  he  limited  it  to  cases  where  the 
proper^  found  could  be  identified,  he  did  not  alter  it  further ; 
and,  therefore,  here  the  trespass  must  be  taken  to  have  been 
committed  not  at  the  time  of  the  manual  taking,  but  afterwards, 
when  it  was  appropriated  animo  furandi.     In  Reg.  v.  Davies  (I 
Bears.  641),  Erie,  G.J.  endeavoured  to  apply  the  same  principle 
to  the  case  of  a  mistake  as  to  the  person,  and  failed  merely 
because  the  court  considered  they  were  bound  by  Rex  v.  Mucklow 
(1  Moo.  G.  G.  160).     The  true  test  is  whether  at  the  time  the 
prisoner  has  the  opportunity  of  making  up  his  mind  he  does  so 
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Baa.        frandulently  or  not.     The  sovereigu  here  contained  in  it^  besides 
AsBwxLL.     ^®  ^^®  shilling  intended  to  be  given,  nineteen  other  shillings^ 

and  was,  therefore  within  the  case  of  Oartwright  v.  Cfreen  (8  Vea. 

1885.       465),  where  the  bnreaa  which  was  sold  contained  nine  hundred 
•^^~"_    guineas. 

inn^t         Sills  in  reply. — ^In  the  bureau  case  there  was  a  trespass  for 
receipt—     the  first- time  when  the  purse  and  money  were  found.     In  Reg, 
idte^mW,  V.  Middleton  (L.  Rep.  2  G.  0.  R.  61)  Brett,  J.  said  :  "  Accord- 
furandi.      i^gT   ^   ^^^   common   law,  if  the  owners  had  not  parted  with 
the  property,  but  only  with  the  possession  of  them,  the  ques- 
tion of  larceny  remains  open,  and  depends  on  the  fact  whether, 
at  the  time  of  the  alleged  felonious  taking,  the  owner  parted 
with  the  possession  of  the  goods  in  such  a  manner  and  to  such 
an  extent  as  to  exclude  the  idea  of  trespass.     If  the  possession 
be  obtained  without  fraud,  the  taking  by  which  the  possession 
'    is  obtained  cannot  be  treated  as  a  taking  by  trespass,  and  con- 
sequently not  as  a  taking  without  the  consent  of  the  owner.'' 
There  must,  therefore,  be  a  trespass  and  felonious  intent  at  the 
same  time.     There  was  no  trespass   here,  and  therefore  there 
could  be  no  larceny. 

As  there  was  a  difference  of  opinion  among  the  learned 
jadges  who  formed  the  court,  it  was  intimated  that  judgment 
would  be  reserved  in  order  that  the  case  might  be  reargued 
before  the  full  court. 

June  13. — This  case  was  reargued  before  the  following  learned 
judges : — Lord  Coleridge,  O.J.,  Grove  and  Denman,  JJ., 
Pollock,  B.,  Field,  J.,  Huddleston,  B.,  Manisty,  Hawkins, 
Stephen,  Mathew,  Cave,  Day,  Smith,  and  Wills,  JJ. 

aiUs,  for  the  prisoner,  repeated  the  arguments  used  by  him 
on  the  preceding  occasion,  and  contended  that  where  a  man 
loses  property  and  another  finds  it,  if  the  finder  is  in  lawful 
possession  of  the  property  for  an  appreciable  time  there  can 
be  no  liirceny,  for  in  such  a  case  an  action  for  trespass  would 
not  lie,  and  in  order  to  recover  the  property  the  owner  would 
have  to  bring  an  action  of  conversion  or  some  action  incon- 
sistent with  the  notion  of  trespass ;  and  that  the  analogy  of 
such  a  case  applied  here,  for  the  prisoner  was  in  lawful  posses- 
sion of  the  sovereign  when  he  first  had  it.  In  Reg.  v.  Moore 
(L.  &  C.  1)  the  finder  of  a  bank-note  was  convicted  of  larceny 
only  because  he  believed  at  the  time  he  found  it  that  the  owner 
could  be  found,  and  was  therefore  never  for  a  single  moment' 
in  lawfol  possession  of  it.  To  constitute  larceny,  there  must  be 
a  taking  invito  domino,  and  parting  with  goods  by  mistake  is 
not  sufiBicient,  unless  that  mistake  be  brought  about  by  the  con- 
duct of  the  prisoner.  In  Reg.  v.  Prince  (L.  Rep.  1  0. 0.  R.  150; 
19  L.  T.  Rep.  N.  S.  40,  865 :  11  Cox  0.  0.  198),  a  wife  by  a 
forged  order  obtained  money  standing  to  her  husband's  credit  at 
his  bankers,  but  it  was  held  to  be  no  larceny  from  the  bankers, 
because  the  cashier  had  a  general  authority  to  part  with  the 
bankers'  money ;  and  Bovill,  C.J.  said :  "  The  distinction  between 
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larceny  and  false  pretences  is  material.     In  larceny  the  taking        Rw. 
must  be  against  the  will  of  the  owner.     That  is  of  the  essence     j^- 

of  the  offence.''     And  Blackbnm^  J.  said :   "  As  the  law  now        

stands^  if  the  owner  intended  the  property  to  pass^  thoagh  he        1885. 
would  not  so  have  intended  had  he  known  the  real  facts^  that       '        _ 
is    sofficient   to    prevent   the   offence    of   obtaining    another's     i^^^^r 
properly     from     amounting    to     larceny."      First,     therefore,     receipt— 
there    was    here    no    larceny   at  common   law ;    and  secondly,  f^^^i^l^' 
there    is    no    statute     law     applicable    to     the     case.      That      furandi,  *" 
being    so,    the     prisoner    being     lawfully   in    possession    for 
one  hoar,  there  was  no  trespass ;  there  being  no  trespass  there 
could  be  no  taking,  and   since  there  was  no  taking  there  was 
no  larceny. 

A.  K.  Loyd,  for  the  prosecution,  also  repeated  his  previous 
arguments,  and  stated  that  his'proposition  was,  that  where  pro- 
perty innocently  comes  into  the  hands  of  a  transferee  under  a 
mistake  as  to  the  subject-matter  of  the  transfer,  there  was  no  such 
deUvery  as  would  prevent  a  subsequent  taking  from  being  larceny. 
In  support  of  this  he  further  contended  that  the  whole  character 
of  the  taking  ought  to  be  considered,  and  that  so  far  from  Beg. 
¥.  Middleton  and  the  other  cases  cited  against  him  being  con- 
dosiye,  he  really  prayed  them   in   aid  as  showing  that  where 
a  transferee  has  the  means  of  knowing  what  he  is  doing,  and 
takes  animo  furandi,  he  is  guilty  of  larceny,  and  here  there  was 
an  animus  furandi  found  as  soon  as  the  prisoner  had  the  means 
of  knowing  he  had  received  a  sovereign.     In  Reg.  v.  Longstreeth 
(Moo.  C.  G.  137)  it  was  held,  that  a  carrier  was  not  sufficiently 
authorised  to  deUver  goods  so  as  to  pass  property^  and  therefore 
a  delivery  by  mistake  was  not  such  a  delivery  as  to  prevent 
larceny.     Therefore  delivery  by  mistake  does  not  necessarily  give 
a  ground  for  acquittal.     Suppose  an  eyeglass  to  be  accidentally 
dropped  into  a  stranger's  pocket,  could  that  be  held  to  be  a 
dehvery ;  or  a  cricket-ball  involuntarily  caught  to  save  oneself, 
woold  the  receiver  in  either  case  be  at  liberty  to  refuse  to  return 
what  he  had  received  ?     If  the  decisions  upon  the  question  of 
finding  property  should  be  applied,  care    should    be   taken  to 
apply  those  principles  at  the  right  time ;  and  to  apply  them  not 
to  the  time  of  receiving  the  property,  but  to  the  time  when  the 
nature  of  the  property  is  ascertained,  and  if  at  that  time  there  is 
miimus  furandi,  then  those  decisions  support  the  conviction.     In 
•Reg.  V.   Wells  (1  P.  &  P.  109)  a  carrier  who  retained  money 
given  to  him  to  procure  goods,  which  goods  he  duly  delivered, 
was  held  guilty  of  larceny  as  a  bailee.     The  original  doctrine  of 
larceny  by  a  bailee  was,  that  the  goods  must  be  returned  in  specie, 
otherwise  no  larceny ;  see  also  Beg.  v.  Hoare  (1  F.  &  F.  647)  and 
Beg.  V.  Oarrett  (2  F.  k  F.  14) ;  but  that  has  been  held  too  narrow 
a  definition  of  the  crime  :  (see  Reg.  v.  Richmond,  29  L.  T.  Rep. 
N.  8. 408 ;  12  Oox  G.  0.  495 ;  Reg.  v.  Adm,  29  L.  T.  Rep.  N.  8. 
«7;  12  Cox   C.  0.  512;  Beg.  v.  Oxmhma,  85  L.  T.  Rep.  N.  S. 
«0  5  18  Cox  O.  O.  349 ;  Reg.  v.  Tomkinson,  44  L.  T.  Rep.  N.  S. 
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Rbo.        821 ;  14  Cox  C.  C.  603 ;  Bey.  v.  Macdanald,  62  L.  T.  Rep.  N.  S. 

Km^Jnar.     ^^^  f  ^^  ^^^  ^'  ^*  ^^^0     There  was  no  delivery  here,  merely  a 

bare  custody  of  the  sovereign ;  and  if  there  was  a  delivery,  it 

]886.        was  for  a  specific  purpose — the  loan  of  la. — and  therefore  the 

^/^~^     fraudulent  dealing  with  the  Ids,  was  larceny.     The  delivery  was 

Inm^     either  valid  or  void :  if  valid,  there  was  a  bailment ;  and  if  void^ 

recf^—     there  was  larceny  :   {Beg.  v.  Bobson,  8  Cox  C.  C.  29.)    If  there 

^he^A^^ig  ^^  ^^  delivery  at  all.  then  there  was  a  taking ;  if  there  was 

furandi.      delivery,  it  was  a  conditional  delivery,  and  in  either  case  the 

prisoner  can  be  convicted. 

Our.  ado.  vuU. 
Dec.    5. — Smith,    J.    read    the    following   judgment  : — ^The 
prisoner  in  this  case  was  indicted  for  the  larceny  of  a  sovereign, 
the  moneys  of  Edward  Keogh.    The  material  facts  are  as  follows : 
Keogh   handed    to    the    prisoner    the   sovereign   in   question, 
believing  it  was  a  shilling,  and  not  a  sovereign,  upon  the  terms 
that  the  prisoner  should  hand  back  a  shilling  to  him  when  he 
(the  prisoner)  was  paid  his  wages.     At  the  time  the  sovereign 
was  so  handed  to  the  prisoner  he  honestly  believed  it  to  be  a 
shilling.     Some  time  afterwards  the  prisoner  discovered  that  the 
coin  he  had  received  was  a  sovereign  and  not  a  shilling,  and 
then  and  there  fraudulently  appropriated  it  to  his  own  use.     Is 
this  larceny  at  common  law  or  by  statute  ?     To  constitute  the 
crime  of  larceny  at  common  law,  in  my  judgment  there  must  be 
a  taking  and  carrying  away  of  a  chattel  agamst  the  will  of  the 
owner,   and  at  the   time   of  such  taking'^ere   mnsT  exist  a 
^      felonious  intent  in  the  minds  of  the  taker.     If  one  or  both  of  the 
above  elements  be  absent,  there  cannot  be  larceny  at  common 
law.     The  taking  must  be  under  such  circumstances  as  would 
sustain  an  action  of  trespass.     If  there  be  a  bailment  or  delivery 
of  the  chattel  by  the  owner,  inasmuch  as,  among  other  reasons, 
trespass  will  not  lie,  it  is  not  larceny  at  common  law.     In  chap. 
19,  sect.  1,  at  p.  142,  of  vol.  1  of  Hawkins^  Pleas  of  the  Crown, 
it  is  stated :    '^  It  is  to   be  observed   that   all  felony  includes 
trespass,    and    that    every  indictment  of    larceny  must    have 
the  words  felomce  cepit  as    well    as  asportoAjit.      Whence  it 
follows  that  if  the  party  be  guilty  of  no  trespass  in  taking  the 
goods  he  cannot  be  guilty  of  felony  in  carrying  them  away.'' 
As  I  understand,  the  counsel  for  the  Crown  did  not  really  dispute 
the  above  definition,  and  indeed,  if  he  had,  upon  further  referring 
to  the  3rd  Institates,  chap.  47,  p.  107,  and  the  1st  Hale's  Pleas 
of  the  Crown,  p.  61,  it  would  be  found  to  be  fully  borne  out  by 
those  writers.     The  two  cases  cited  in  argument,  Bex  v.  Mucklow 
(1  Moody's  Crown  Cases,  161)  and  Beg.  v.  Davies  (Dears.  640), 
are  good  illustrations  of  what  I  have  enunciated ;  and  if  other 
cases  were  wanted  there  are  plenty  in  the  books  to  the  same 
effect.    In  the  present  case  it  seems  to  me,  in  the  first  place,  that 
)  the  coin  was  not  taken  against  the  will  of  the  owner,  and  if  this 
'   be  so,  in  my  judgment  it  is  sufficient  to  show  that  there  was  no 
larceny  at  common  law ;  and  secondly,  it  being  conceded  that 
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there  was  no  felonious  intent  in  the  prisoner  when  he  receiyed 

the  coin^  this^  in  my  judgment^  is  also  fatal  to  the  act  being 

larceny  at  common  law.     As  to  this  last  pointy  the  law  laid  down 

by  Gockbom^  C.J.,  Blackbam^  Mellor^  Lush^  Grove^  Penman, 

and  Archibald,   JJ.   in  the  case  of  Beg.  v.  Middleton   (L.  Rep. 

2  C.  C.  45)  is  very  pertinent ;  it  is  as  follows  : — ^'  We  admit  that 

the  case  is  ud  distinguishable  from  the  one  supposed  in  argument 

of  a  person  handing  to  a  cabman  a  sovereign  by  mistake  for  a 

shilling ;  but,  after  a  careful  weighing  of  the  opinions  to  the 

contrary,  we  are  decidedly  of  opinion  that  the  property  in  the 

sovereign  would    not  vest  in    the   cabman,    and   the   question 

whether  the  cabman  was  guilty  of  larceny  or  not  would  depend 

upon  this,  whether  at  the  time  he  took  the  sovereign  he  was 

aware  of  the  mistake,  and  had  then  the  guilty  intent,  the  ammiis 

furandi"    I  believe  the  above  to  be  good  law.     The  contention, 

however,  of  the  Crown  was  that,  although  the  above  might  be 

correct^  yet  the  present  case  was  to  be  likened  to  those  cases  in 

which  finders  of  a  lost  chattel  have  been  held  guilty  of  larceny. 

The  principle  upon  which  a  finder  of  a  lost  chattel  has  been  held 

guilty  of  larceny  is  that  he  has  taken  and  carried  away  a  chattel, 

not  believing  that  it  had  been  abandoned,  and  at  the  time  of 

such  taking  has  had  the  felonious  intent.     The  proper  direction 

to  be  given  to  a  jury  being,  as  I  understood,  ^^  Did  the  prisoner 

at  the  time  of  finding  the  chattel  iutend  to  appropriate  it  to  his 

own  use,  then  believing  that  the  true  owner  could  be  found,  and 

that  the  chattel  had  not  been  abandoned.'^     See  Beg.  v.  Thv/T" 

horn  (1  Denison's  Crown  Cases,  388)  and  Beg.  v.  Olyde  (L.  Bep. 

1  C.   C.  139.)     If  he  did,   he  would    be    guilty   of    larceny; 

aUter  he  would  not.     Then  it  was  argued,  as  argued  it  was  by 

the  counsel  for  the  Crown,  that  the  prisoner  in  this  case  was 

on  the  same  footing  as  a  finder  of  a  chattel.     In  my  judgment 

the    facts  do   not    support   it.      Keogh,  in   the    present  case, 

intended  to  dehver  the  coin  to  the  prisoner,  and  the  prisoner  to 

receive  it.     The  chattel,  namely  the  ooin»  was  delivered  over  to 

the  prisoner  by  its  owner,  and  the  prisoner  receiyed  it  honestly. 

He  always  knew  he  had  the  coin  in  his  possession  after  it  had 

been  delivered  to  him.     The  only  thing  which  was  subsequently 

foand  was  that  the  coin  delivered  was  worth  240(2.  instead  of  12(2. 

as  had  been  supposed.     This  argument,  as  it  seems  to  me,  con- 

fonnds  the  finding  out  of  a  mistake  with  the  finding  of  a  chattel. 

In   some  cases,  as   above  pointed  out,  the  finder  of  a  chattel 

may  be  guilty  of  larceny  at  common  law ;  but  how  does  that 

show  that  the  finder  out  of  a  mistake  may  also  be  guilty  of  such 

a  crime  f    A  mistake  is   not   a   chattel.     The  chattel  (namely 

the  coin)  in  this  case  never  was  lost  ;    then  how  could  it  be 

feimd  T    In  my  judgment  the  argument  upon  the  point  for  the 

Crown  is  wholly  faUacions  and  fails.     It  was  further  urged  for 

the  Crown  that  the  present  case  was  covered  by  authority,  and 

the   cases  of   Oartwright  v.  Oreen  (8  Yes.  405)   and  Merry  v. 

Oreen  (7  M.  &  W.  628)  were  cited  in  this  behalf.     I  fail  to  see 
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Rso.       that  either  case  is  an  authority  for  the  point  incristed  upon  by 
^-  the  Crown.     In  the  first  case  {Oartwright  v.  Oreen^  8  Ves.  405) 

'  "     the  question  aroser  upon  demarrer  to  a  bill  in  Chancery  as  to 

1885.  whether  a  felony  was  disclosed  upon  the  face  of  the  bill.  Lord 
.  "^  __  Eldon^  as  he  states  in  his  judgment^  decided  the  case  upon  the 
hma^t  groand  that,  inasmuch  as  the  bureau  in  question  had  been 
receipt^  delivered  to  the  defendant  for  no  other  purpose  than  repair, 
^^^  "*.**"  and  he  had  broken  open  a  part  of  it  which  it  was  not  necessary 
jurandi,  ^  touch  for  the  purpose  of  repair  with  the  intention  of  taking 
and  appropriating  to  his  own  use  whatever  he  should  find  therein, 
it  was  larceny.  I  conceive  this  to  be  distinctly  within  the  prin- 
ciple I  have  above  stated — ^there  was  the  taking  against  the  will 
of  the  owner  with  the  felonious  intent  at  the  time  of  taking.  The 
other  case,  namely,  Merry  v.  Oreen  (7  M.  &  W.  623),  which  was 
also  the  case  of  a  purse  in  a  secret  drawer  of  a  bureau  which 
had  been  purchased  at  a  sale,  was  clearly  decided  by  Parke,  B., 
who  delivered  the  judgment  of  the  court,  upon  the  principles 
applicable  to  a  case  of  finding.  The  learned  Baron  says :  "  It 
seems  to  us  that  though  there  was  a  delivery  of  the  secretary  and 
a  lawful  property  in  it  thereby  vested  in  the  plaintiff,  there  was 
no  delivery  so  as  to  give  a  lawful  possession  of  the  purse  and 
money.  The  vendor  had  no  intention  to  deliver  it,  nor  the  yendee 
to  receive  it,  both  were  ignorant  of  its  existence,  and  when  the 
plaintiff  discovered  that  there  was  a  secret  drawer  containing  the 
purse,  and  money,  it  was  a  case  of  simple  finding,  and  the  law 
applicable  to  all  cases  of  finding  applies.''  I  understand  the 
learned  Baron,  when  he  says  '^  the  law  applicable  to  all  cases  of 
finding  applies,''  to  mean  the  law  applicable  to  the  cases  of  find- 
ing a  chattel ;  for  there  are  no  cases  extant  as  to  finding  out  a 
mistake  to  which  his  remark  could  apply.  That,  too,  is  the  dis- 
tinction between  the  present  case  and  that  before  Parke,  B.  In 
Merry  v.  Oreen  (7  M.  &  W.  623)  no  intention  to  deliver  the 
chattel  (namely,  the  purse  and  money)  at  all  ever  existed, 
whereas  in  the  present  case  there  was  every  intention  to  deliver 
the  chattel  (namely,  the  coin),  and  it  was  delivered  and  honestly 
received.  In  my  judgment,  a  man  who  honestly  receives  a 
chattel  by  delivery  thereof  to  him  by  its  true  owner,  cannot  be 
foand  guilty  of  larceny  at  common  law,  and,  in  my  opinion,  the 
prisoner  in  this  case  is  not  guilty  of  that  offence.  The  second 
point  has  now  to  be  considered,  namely,  was  he  guilty  of  larceny 
as  a  bailee  within  the  true  intent  of  sect.  3  of  24  &  25  Vict, 
c.  96  ?  To  constitute  a  person  bailee  of  a  chattel  there  must  be 
a  bailment  and  not  a  mere  delivery  of  the  chattel.  There  must 
be  a  delivery  of  a  chattel  upon  contract,  express  or  implied,  to 
return  the  chattel  or  obey  the  mandate  with  which  the  delivery  is 
clogged,  or,  in  other  words,  a  delivery  upon  condition.  The 
question,  as  it  seems  to  me,  is  this,  is  the  law  in  the  present  case 
to  imply  a  condition  when  we  know  perfectly  well  that  at  the 
time  of  the  delivery  of  the  coin  no  condition  at  all  was  in  the 
contemplation  of  the  parties,  excepting  that  a  coin  of  like  value 
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shonld  be  returned  lo  Keogh  when  the  prisoner  had  drawn  his 
wages.  No  condition  to  return  the  coin  delivered  to  the  prisoner 
was  ever  thought  of^  and^  in  my  judgment^  such  a  condition  cannot 
be  implied.  Should,  however,  any  condition  be  implied  as  to 
what  was  to  be  done  if  or  when  any  mistake  not  then  contem- 
plated should  be  discovered,  my  opinion  is  that  the  only  con- 
dition, if  any,  which  could  be  implied  would  be  that  the 
prisoner  would  not  spend  or  use  for  his  own  purposes  19^.  out 
of  the  208. ;  and  I  am  of  opinion  that  if  the  prisoner  had,  upon 
finding  out  the  mistake,  taken  to  Keogh  Ida.  he  would  have  been 
strictly  within  his  rights.  The  case  of  Reg.  v.  Hassall  (L.  &  Q. 
58)  is  an  express  authority  to  the  effect  that  a  person  is  not  a 
bailee  within  the  statute  unless  he  is  under  obligation  to  return 
the  identical  chattel  deposited  with  him.  In  my  judgment,  the 
prisoner  was  not  a  bailee  of  the  sovereign  for  the  reasons  above 
given.  I  am  fully  alive  to  the  remark  which  has  been  made,  that 
tf  the  present  case  is  not  one  of  larceny,  it  should  be.  Whether 
this  remark  is  well  founded  or  not,  I  do  not  pause  to  inquire ; 
but  it  seems  to  me  that  the  observations  of  Bramwell,  B.  in 
Beg  Y.  Middleton  (L.  Rep.  2  C.  C.  88)  on  this  head,  are  well 
worthy  of  consideration.  Believing,  however,  as  I  do,  that, 
according  to  the  law  of  England,  as  administered  from  the 
earliest  times,  the  present  case  is  not  a  case  of  larceny  at 
common  law,  I  cannot  hold  otherwise  than  I  do,  and,  as  for  the 
reasons  given  above,  the  prisoner  is  not,  in  my  opinion,  guilty 
of  larceny  as  a  bailee,  my  judgment  is  that  the  conviction  should 
be  quashed. 

Cavi,  J. — (As  the  learned  judge  was  unable  to  attend,  the 
followingjudgment, written  by  him,  was  read  by  Lord  Coleridge, 
G.J. :) — ^The  question  we  have  to  decide  is,  whether,  under  the 
circumstances  st-ated  in  the  case,  the  prisoner  was  rightly  con- 
victed of  larceny,  either  at  common  law  or  as  a  bailee.  It  is, 
undoubtedly,  a  correct  proposition  that  there  can  be  no  larceny 
at  common  law  unless  there  is  also  a  trespass,  and  that  there 
can  be  no  trespass  where  the  prisoner  has  obtained  lawful  pos- 
seesion  of  the  goods  alleged  to  be  stolen ;  or,  in  other  words, 
the  thief  must  take  the  goods  into  his  possession  with  the  inten- 
tion of  depriving  the  owner  of  them.  If  he  has  got  the  goods 
lawfully  into  his  possession  before  the  intention  of  depriving  the 
owner  of  them  is  formed,  there  is  no  larceny.  Applying  that 
principle  to  this  case,  if  the  prisoner  acquired  lawful  possession 
of  the  sovereign  when  the  coin  was  actually  handed  to  him  by 
the  prosecutor,  there  is  no  larceny,  for  at  that  time  the  prisoner 
did  not  steal  the  coin :  but,  if  he  only  acquired  possession  when 
he  discovered  the  coin  to  be  a  sovereign,  then  he  is  guilty  of 
larceny,  for  at  that  time  he  knew  that  he  had  not  the  consent  o£^ 
the  owner  to  his  taking  possession  of  the  sovereign  as  his  own, 
and  the  taking  under  those  circumstances  was  a  trespass.  It  is 
contended  that,  as  the  prosecutor  gave  and  the  prisoner  received 
the  coin  under  the  impression  that  it  was  a  shilling  and  not  a 
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Rra.   V/  sovereign^  the  prosecator  never  oonsentod  to  part  with  the  pos- 
AsHw  Bession  of  the  sovereign^  and  consequently  there  was  a  taking  by 

the  prisoner  without  his  consent^  but  to  my  mind,  it  is  impossible 

1885.  to  come  to  the  conclusion  that,  at  the  time  when  the  sovereign 
Lnr  —  ^*^  handed  to  him,  the  prisoner,  who  was  then  under  a  bona  fide 
Innocent  mistake  as  to  the  coin,  can  be  held  to  have  been  guilty  of  a 
rectdpt—  trespass  in  taking  that  which  the  prosecutor  gave  him.  It  seems 
u!k^^^^'  ^  ™®  ^^^  ^^  would  be  equally  logical  to  say  that  the  prisoner 
furandi,  would  have  been  guilty  of  a  trespass  if  the  prosecutor,  intending 
to  slip  a  shilling  into  the  prisoner's  pocket  without  his  know- 
ledge, had  by  mistake  slipped  a  sovereign  in  instead  of  a  shilling. 
The  only  point  which  can  be  made  in  favour  of  the  prosecution, 
BO  far  as  I  can  see,  is  that  the  prisoner  did  not  actually  take 
possession  until  he  knew  what  the  coin  was  of  which  he  was 
taking  possession,  in  which  case,  as  he  then  determined  to 
deprive  the  prosecutor  of  his  property,  there  was  a  taking  pos- 
session simultaneously  with  the  formation  of  that  intention. 
Had  the  coin  been  a  shilling,  it  is  obvious  that  the  prisoner 
would  have  gained  the  property  in  and  the  possession  of  the  coin 
when  it  was  handed  to  him  by  the  prosecutor ;  as  there  was  a 
mistake  as  to  the  identity  of  the  coin  no  property  passed,  and 
the  question  is  whether  the  possession  passed  when  the  coin  was 
handed  to  the  prisoner,  or  when  the  prisoner  first  knew  that  he 
had  got  a  sovereign  and  not  a  shilling.  There  are  four  cases 
which  it  is  important  to  consider.  The  first  is  Oartwrighb 
V.  Ore&a  (8  Ves.  405),  which,  however,  differs  slightly  from  the 
present,  because  in  that  case  there  was  no  intention  to  give 
the  defendant  Green  either  the  property  in  or  the  possession  of 
the  guineas,  but  only  the  possession  of  the  bureau,  the  bailor 
being  unaware  of  the  existence  of  the  guineas.  If  the  bailee 
in  that  case  had,  before  discovering  the  guineas  in  the  secret 
drawer,  negligently  lost  the  bureau  with  its  contents^  it  is  diffi- 
cult to  see  bow  he  could  have  been  made  responsible  for  the  loss 
of  the  guineas.  In  Merry  v.  Oreen  (7  M.  &  W.  623)  the  facts  were 
similar  to  Oartwrighb  v.  Oreen  (8  Ves.  405),  except  that  the 
bureau  had  been  sold  to  the  defendant.  In  that  case  Parke,  B. 
says  that,  though  there  was  a  delivery  of  the  bureau  to  the 
defendant,  there  was  no  delivery  so  as  to  give  a  lawful  possession 
of  the  purse  and  money  in  the  secret  drawer.  If  these  cases  are 
rightly  decided,  as  I  believe  them  to  be,  they  establish  the  prin- 
ciple that  a  man  has  not  possession  of  that  of  the  existence  of 
which  he  is  unaware.  A  man  cannot  without  his  consent  be 
made  to  incur  the  responsibilities  towards  the  real  owner  which 
arise  even  from  the  simple  possession  of  a  chattel  without  further 
title,  and  if  a  chattel  has,  without  his  knowledge,  been  placed  in 
his  custody,  his  rights  and  liabilities  as  a  possessor  of  that 
chattel  do  not  arise  until  he  is  aware  of  the  existence  of  the 
chattel,  and  has  assented  to  the  possession  of  it.  A  case  much 
urged  upon  us  on  behalf  of  the  prisoner  was  Bex  v.  Mucklow  (1 
Moody^s  Crown  Gases,  160).     In  that  case  a  letter  containing  a 
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diBft  for  102. 11«.  6(2.  had  been  delivered  to  the  prisoner^  althoagh        Rao. 
really  meant  for  another  person  of  the   same  name^  and  the     ,^' 

prisoner  appropriated  the  drafts  and  was  tried  and  convicted  of        

larceny.  The  conviction^  however,  was  held  wrong  on  the  1886. 
ground  that  he  had  no  animus  furandi  when  he  first  received  rZIIL 
the  letter.  Here,  as  in  the  two  previous  cases,  the  prisoner  was  ^vm^ 
not  at  first  aware  of  the  existence  of  the  draft,  and  when  he  reonpt'— 
became  aware  of  it  he  mast  have  known  that  it  was  not  meant  ^^!^^^' 
for  him,  yet  the  judges  seem  to  have  held  that  he  ^ot  possession  furandi 
of  the  draft  at  the  time  when  the  letter  was  handed  to  him.  In 
Beg.  V.  Dames  (Dearsley's  Crown  Cases,  640)  the  facts  were 
similar  to  those  in  Mucklow^s  case  (1  Moody's  Crown  Cases,  161), 
and  Erie,  C.J.,  then  Erle^  J.,  who  tried  die  case,  directed  the 
jury  that  if,  at  the  time  the  prisoner  received  the  order,  he 
knew  it  was  not  his  property  but  the  property  of  another  person 
of  known  name  and  address,  and  nevertheless  determined  to 
appropriate  it  wrongfully  to  his  own  use,  he  was  guilty  of 
lanseny,  and  that,  in  his  opinion,  the  prisoner  had  not  received 
it  until  he  had  discovered,  by  opening  and  reading  the  letter, 
whether  it  belonged  to  him  or  not.  *^  I  considered,^'  says  the 
judge, ''  that  the  law  of  larceny  laid  down  in  respect  of  articles 
found,  was  applicable  to  the  article  here  in  question.''  The 
oourt,  however,  quashed  the  conviction  on  the  authority  of 
Muddow's  case  (1  Moody's  Crown  Cases,  160).  In  Reg.  v. 
Middleton  (L.  Bep.  2  C.  C.  38),  in  which  it  was  held  by  eleven 
judges  against  four  that,  where  there  was  a  delivery  of  money 
under  a  mistake  to  the  prisoner,  who  received  it  aniTno  fwrandi, 
he  was  guilty  of  larceny,  there  occurs  a  passage  in  the  judg- 
ment of  some  of  the  judges  who  formed  the  majority,  which  is  as 
foUowa  :  "  We  admit  that  the  case  is  undistinguishable  from  the 
one  supposed  in  the  argument,  of  a  person  handing  to  a  cabman 
a  sovereign  by  mistake  for  a  shilling;  but  after  carefully  weighing 
the  opinions  to  the  contrary,  we  are  decidedly  of  opinion  that 
the  property  in  the  sovereign  would  not  vest  in  the  cabman, 
and  that  the  question  whether  the  cabman  was  guilty  of  larceny 
or  not  would  depend  upon  this,  whether  he,  at  the  time  he 
took  the  sovereign,  was  aware  of  the  mistake,  and  had  then  the 
guilty  intent,  the  animus  JurandiJ*  For  my  part  I  am  quite 
unable  to  reconcile  the  cases  of  Bex  v.  MucTdow  (I  Moo.  C.  C. 
161)  and  Beg.  v.  Davies  (Dears.  C.  C.  640)  and  the  passage  I 
bave  cited  from  Beg.  v.  Middleton  (L.  Rep.  2  C.  C.  88)  with 
those  of  Oartwright  v.  Oreen  (8  Ves.  405)  and  Merry  v.  Oreen 
(7  M.  &  W.  623) ;  and,  being  compelled  to  choose  between  them, 
I  am  of  opinion  that  the  law  is  correctly  laid  down  in  Merry  v. 
Oreen  (7  M.  &  W.  623), for  the  following  reasons:  The  acceptance 
by  the  receiver  of  a  pure  benefit  unmixed  with  responsibility  may 
fiurly  be,  and  is  in  fact,  presumed  in  law  until  the  contrary  is 
shown ;  but  the  acceptance  of  something  which  is  of  doubtful 
benefit  shoold  not  be  and  is  not  presumed.  Possession  unaccom- 
panied by  ownership  is  of  doubtful  benefit ;  for  although  certain 
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Rm.       rights  are  attached  to  the  possession  of  a  chattel^  they  are  accom- 
,    ^'         panied  also  by  liabilities  towards  the  absolate  owner  which  may 

make  the  possession  more  of  a  burden  than  a  benefit.     In  my 

ibbo.  judgment,  a  man  cannot  be  presumed  to  assent  to  the  posses- 
jr~  _  sion  of  a  chattel ;  actual  consent  must  be  shown.  Now,  a  man 
limoSuu  ^^^3  ^^^  consent  to  that  of  which  he  is  wholly  ignorant ;  and  I 
receipt--  think,  therefore,  it  was  rightly  decided  that  the  defendant  in  Merry 
Mutual  mis-  y  fl^ggi^  (7  M.  &  W.  623)  was  not  in  possession  of  the  purse  and 
furandi.  nioney  until  he  knew  of  their  existence.  Moreover,  in  order  that 
there  may  be  a  consent,  a  man  must  be  under  no  mistake  as  to  that 
to  which  he  consents ;  and  I  think,  therefore  that  Ajshwell  did 
not  consent  to  the  possession  of  the  sovereign  until  he  knew 
that  it  was  a  sovereign.  Suppose  that,  while  still  ignorant  that 
the  coin  was  a  sovereign  he  hsA  given  it  away  to  a  third  person 
who  had  misappropriated  it^  could  he  have  been  made  responsible 
to  the  prosecutor  for  the  return  of  20«.  ?  In  my  judgment,  he 
could  not.  If  he  had  parted  with  it  innocently,  while  still 
under  the  impression  that  it  was  only  a  shilling,  I  think  he 
could  have  been  made  responsible  for  the  return  of  a  shilling  and 
a  shilling  only,  since  he  had  consented  to  assume  the  responsi- 
bility of  a  possessor  in  respect  of  a  shilling  only.  It  may  be  said 
that  a  carrier  is  responsible  for  the  safe  custody  of  the  contents 
of  a  box  delivered  to  him  to  be  carried,  although  he  may  be 
ignorant  of  the  nature  of  its  contents ;  but  in  that  case  the 
carrier  consents  to  be  responsible  for  the  safe  custody  of  the  box 
and  its  contents  whatever  they  may  happen  to  be ;  and,  more- 
over, a  carrier  is  not  responsible  for  the  loss  of  valuable  articles, 
if  he  has  given  notice  that  he  will  not  be  responsible  for  such 
arti  ;les  unless  certain  conditions  are  complied  with,  and  is  led  by 
the  consignor  to  believe  that  the  parcel  given  to  him  to  carry 
does  not  contain  articles  of  the  character  specified  in  the  notice : 
{Bataon  v.  Donovan,  4  B.  &  A.  21.)  In  this  case,  AshweU  did 
not  hold  himself  out  as  being  willing  to  assume  the  responsibilities 
of  a  possessor  of  the  coin  whatever  its  valua  might  be ;  nor  can 
I  infer  that  at  the  time  of  the  delivery  he  agreed  to  be  respon* 
sible  for  the  safe  custody  and  return  of  the  sovereign.  As, 
therefore,  he  did  not  at  the  time  of  delivery  subject  himself  to 
the  liabilities  of  the  borrower  of  a  sovereign,  so  also  I  think 
that  he  is  not  entitled  to  the  privileges  attending  the  lawful 
possession  of  a  borrowed  sovereign.  When  he  discovered  that 
the  coin  was  a  sovereign,  he  was,  I  think,  bound  to  elect,  as  a 
finder  would  be,  whether  he  would  assume  the  responsibilities 
of  a  possessor;  but,  at  the  moment  when  he  was  in  a  position 
to  elect,  he  also  determined  fi*audulently  to  convert  the  sovereign 
to  his  own  use ;  and  I  am  therefore  of  opinion  that  he  falls 
within  the  principle  oiReg.  v.  MidileUm  (L.  Bep.  2  C.  C.  45),  and 
was  guilty  of  larceny  at  common  law.  For  these  reasons  I  am 
of  opinion  that  the  conviction  was  right. 

Mathvw,  J.  read  the  following  judgment. — ^I  concur  in  the 
judgment    delivered   by  Smith,  J.,  and   I   desire   to   add  the 
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fbUowing  obBervations  in  support  of  the  ooncloBion  at  which  we        Rao. 
arriYed.     The  definitions  of  larceny  at  common  law  which  have     ^^„^ 

hitherto  been  accepted^  and  which  I  understand  are  not  now        

dispated^  show  that  it  is  of  the  essence  of  the  offence  that  there        1885. 
should  be  a  felonious  taking  of  the  property  of  another  without     rZZL^ 
the  consent  of  the  owner,  and  that  it  must  be  an  actual  taking      inn^T 
and  not  a  conversion  following  upon  a  bailment  or  delivery  by     receipt-^ 
the  owner.     The  taking  must  be  a  trespass.     In  this  case,  if  the  ^^^^i^ 
defendant  had  undertaken  to  get  a  sovereign  changed  for  the      furaiuU. 
prosecutor  and  to  bring  him  back  19^.,  he  would  not,  if  he  failed 
to  keep  his  word,  have  been  guilty  of  larceny  at  common  law. 
This,  I  presume,  cannot  be  disputed.     His  misconduct    would 
have  been  a  private  injury  and  not  a  public  wrong  punishable 
as  a  crime.     I  am  wholly  unable  to   see  any  difference  in  the 
moral  delinquency  of  the  recipient  in  that  case  and  in  this.     In 
the  one  case  the  sovereign  is  received  upon  an  express  promise 
to  account  for  the  change ;  in  the  other  case  it  is  received  upon  a 
promise  to  the  same  effect  which  the  civil  law  of  England  implies. 
In  neither  case  would  possession  of  the  coin  have  been  obtained  by 
a  trespass.     In  both  cases  the  misappropriation  would  follow 
upon  a  delivery  by  the  owner  of  that  which  is  said  to  have  beeu 
feloniously  taken.     But  it  is  said,  I  understand,  that,  although 
the  possession  of  the  coin  may,  in  the  first  instance,  have  been 
innocent,  the  taking  occurred  when  it  was  changed,  and  that  the 
felonious  intention  to  take  may  be  inferred  from  the  dishonest 
conduct  of  the  defendant  in  spending  afterwards  the  Ids,  which 
he  ought  to  have  returned  to  the  prosecutor.     This  means  that, 
though  the  defendant  did  not  take  in  point  of  fact,  he  ought  by  a 
fiction  to  be  treated  as  having  done  so  in  point  of  law,  in  order  that 
he  may  be  punished  as  a  thief.    I  do  not  think  this  reasoning  satis- 
iactory.    But,  suppose  there  may  be  a  taking  in  some  legal  sense 
which  common  sense  repudiates,  is  there  any  evidence  of  a  felonious 
taking  ?     Now,  suppose  the  sovereign  had  been  handed  in  mis- 
take to  the  defendant,  not  by  way  of  loan  or  gift,  but  in  payment 
of  a  debt  of  1«.,  and  the  defendisknt  had  changed  the  sovereign, 
taken  a  shilling,  and  offered  the  remaining  change  to  the  prose- 
cutor, could  he  have  been  convicted  of  larceny  of  the  sovereign  ? 
The  answer,  I  presume,  would  be  no ;  because  his  conduct  would 
have  shown  that  he  had  no  felonious  intention  when  he  changed 
the  coin.     But  supposing  that,  yielding  to  tempation,  he  had    . 
miampropriated    one    other    shilling,    and    was    prepared   to  ^ 
hand  back  18«.,  would  there  then  have  been  evidence  against 
him  that  he  had  changed  the  sovereign  with  a  felonious  intent  ? 
If  not,  at  what  point  of  misappropriation  would  the  evidence  of 
a  felonious  purpose  in  the  original  changing  of  the  coin  com- 
mence?   In   my  judgment,  the  subsequent  dishonesty   of  the 
defendant    is    no     more    evidence    of     a     felonious      intent 
when  the  coin  was  changed  in  this  case  than  it  would  be  where 
the  coin  was  received  upon  an  express  promise,  which  was  after- 
wards broken^  to  account  for  the  change.     I  think,  if  this  con- 
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Bw.       vicfcion  be  affirmed^  any  dishonest  dealing  with  the  property  of 
AsHWKx..    ^^^^'^9  ^7  whaterer  means  possession  of  tlie  properly  may  have 

been  acquired,  may  be  made  the  ground  for  a  prosecution  for 

1885.       larceny.     Dishonest  conduct  like  the  defendants  ought  perhaps 
^^~1       to  be  punished ;  but,  if  it  must,  it  should  be  under  a  statute 
j^wcSr    passed  for  that  purpose  by  the   Legislature,  and  not  by   the 
reee^t--     extension    or  development   of   the  criminal   law  by  means    of 
J^^!^"^'  judicial  decision.     The  highly  technical  reasoning  upon  which 
furandi,      ^^  couviction  has  been  sought  to  be  upheld  should  hare  no 
place,  in  my  judgment,  in   the   interpretation  of  the  criminal 
law.     Upon  such  a  subject  as  theft,  where  the  law  is  adminis- 
tered by  magistrates  as  well  as  judges,  it  seems  to  me  desirable 
that  the  rules  by  which  guilt  and  innocence  are  to  be  deter- 
mined should  be  susceptible  of  ready  comprehension  and  easy 
exposition.     I  think  the  conviction  should  be  quashed. 

Stephen,  J, — ^Before  reading  this  judgment,  I  may  observe 
that  my  brothers  Day  and  Wills  desire  me  to  say  that  they 
with  it.  The  facts  of  this  case  are  as  follows  :  Keogh,  intern 
to  lend  Ashwell  a  shilling,  gave  him  a  coin  which  he  suppose 
to  be  a  shilling,  but  which  in  &ct  was  a  sovereign.  At  the  time 
when  he  received  it  Ashwell  supposed  it  to  be  a  shilling,  but 
after  about  an  hour  he  discovered  that  it  was  a  sovereign,  and 
fraudulently  applied  it  to  his  own  use.  The  question  whether 
this  was  larceny  was  argued,  first,  before  five  judges,  who  differed 
in  opinion,  and  afterwards  before  fourteen.  The  arguments  used 
to  show  that  it  was  not  larceny  were  as  follows  :  From  the 
earliest  times  it  has  always  been  held  that  a  felonious  taking 
is  essential  to  larceny,  and  that  a  fraudulent  conversion  of 
property  after  an  innocent  taking,  though  in  some  particular 
cases  criminal  by  statute,  does  not  amount  to  larceny  at  common 
law.  It  was  further  argued  that  there  was  in  this  case  no  such 
bailment  of  the  sovereign  as  would  make  the  prisoner  guilty  of 
larceny  as  a  bailee  under  the  8rd  section  of  the  Larceny  Act  of 
1861.  I  think  that  these  arguments  are  well  founded  and  ought 
to  prevail ;  but,  as  a  difference  of  opinion  exists  on  the  subject, 
I  will  give  my  reasons  fully,  noticing  as  I  give  them  what  I 
understand  to  be  the  arguments  put  forward  in  support  of  the 
opposite  view.  The  history  of  the  law  relating  to  theft,  from  the 
earliest  times  to  the  present  day,  shows  that,  from  the  very 
first  notices  of  the  law  of  theft,  it  was  always  considered  that 
the  crime  involved  a  taking  against  the  will  of  the  owner.  Olan- 
ville  says  (bk.  10,  c.  13)  that  a  person  who  does  not  return  what 
is  lent  (oommodatum)  to  him,  "  a  furto  omnimodo  excusatur,  per 
hoc  quod  initium  habuerit  su89  detentionis  per  dominum  illius  rei.'' 
Bracton  defines  theft  as  '^  contrectatio  rei  aliensB  fraudulenta, 
cum  animo  furandi,  invito  illo  domino  cujus  res  ilia  fuerit.''  This 
in  itself  is  ambiguous,  as  the  word  "  contrectatio  '^  might  refer, 
as  it  certainly  did  in  Roman  law  (Digest,  XLYII.  tit.  2, 
48,  s.  4 ;  XLVn.  tit.  2,  52,  s.  19 ;  and  XLVIL  tit.  2,  54, 
s.  1),  to  a  fraudulent  dealing  with   the    thing  stolen   after  a 
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ddiyery  by    Vke  owner^   bat    other  ancient  aathorities   make 
it  probable  that    this   was  not  Bracton's   meaning.      It    will 
be  safficient  for  this  purpose    to    quote  two    cases  from    the 
Tear  Books,  each  of  which  lays  down  the  same  doctrine  at  a 
considerable  interval  of  time.     The  first  is  in  2  Edw.  3,  1,  No.  8. 
A  man  was  indicted  in  the  sheriff's  court  because  he  "  f  elonice  ab- 
duzit  nnum  equum  rubrum.''      The   indictment    was   removed 
to  the  King's  Bench,  and  it  was  said  that  it  was  insufficient, 
because  it  did  not  say  that  the  person  indicted  had  taken  the 
horse  feloniously  ("pur  ceo  que  il  ne  dit  pas  que  vous  le  em- 
blastes  felonice'').     This  was  in  1828.     In  1474  (13  Edw.  4,  9, 
No.  5)  was  decided  the  famous  case  of  the  carrier,  who,  having 
received  goods  to  be  carried  to  Southampton,  carried  them  else- 
where, opened  the  bales,  and  stole  the  contents.     This  case  hi 
been  generally  understood  to  decide  that  a  bailee  who  steals  th< 
whole  of  the  goods  bailed  to  him  commits  no  offence  at  commoi 
law,  but  that  if  he  breaks  bulk  and  steals  part  of  them  he  ii 
guilty  of  theft.    Although  this  view  has  been  generally  enter- 
tained, and  is  embodied  in  20  &  21  Yict.  c.  54,  now  represented 
by  the  3rd  section  of  the  Larceny  Act  of  1861,  it  is  not  specifi- 
canyput  forward  as  the  reason  of  the  decision  in  the  report  in 
the  Tear  Books,  and  two  judges  give  a  different  reason  for  their 
decision,  namely,  that  the  original  taking  was  felonious,  as  the 
carrier  meant  not  to  carry  the  goods  according  to  the  contract, 
bat  to  steal  them.     The  case  undoubtedly  established  the  rule, 
whether  or  not   it    established   the  exception.     The  case  was 
argued  twice— first  in  the  Star  Chamber  before  the  Privy  Council, 
and  afterwards  before  the  judges  in  the  Exchequer  Chamber. 
The  Chancellor  stated  in  the  Star  Chamber  that  the  suit  was 
brought  by  an  alien  merchant  who  had  come  into  England  with 
a  safe-conduct,  and  who,  he  said,  ^'  is  not  bound  to  sue  accord- 
ing to  the  law  of  the  land,  and  to  abide  the  trial  by  twelve  men 
and  other  solemnities  of  the  law  of  the  land ;  but  he  ought  to  sue 
here,  and  it  must  be  determined  according  to  the  law  of  nature 
m  Chancery.''     He  added  that  the  law  merchant  was  '^  ley  uni- 
versal par  tout  le  monde,''  and  was  the  law  applicable  to  the 
case,  and  said  that  a  misappropriation  of  goods  in  the  possession 
of  the  offender  was  as  felonious  as  if  they  were  not  in  his  posses- 
sion.   This  reasoning  appears  to  confound  the  criminal  liability 
of  the  carrier,  whioh  must  have  depended  on  the  law  of  England, 
with  the  civfl  remedy  of  the  owner  of  the  goods,  and  admits 
that  by  the  law  of  England  a  felonious  taking  was  essential  to 
larceny.    But  it  must  be  observed  that  the  Chancellor  in  1474 
was  Booth,  then   Bishop  of  Durham,  of  whom  Lord  Campbell 
says :   "  His  appointment  turned  out  a  great  failure  ;   he  was 
equally  inefficient  in  the  Court  of  Chancery  and  in  Parliament. 
ucept  that  he  did  not  take  bribes,  he  had  every  bad  quality  of 
a  jndge : ''  (Camp.  Lives  of  Chancellors,  5th  ed.,  vol.  1,  p.  336), 
He  was,  in  a  few  months  after  this  case,   "  dismissed  from  his 
oflice  of  Chancellor "  on  account  of  his  incompetency.     When 
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Rbo.        the  matter  was  discussed  in  the  Exchequer  Chamber,  it  was  held 
Abhwell.     ^y  *^'  *'^®  J^<Jg©8,  except  Nedham,  that  if  goods  are  bailed  to 

a  man  he  cannot   take  them  feloniously.     The  judges  reported 

1886.        to  the  Chancellor  and    the  Council  that  the  majority  of  them 
r  ~^      _    thought  a  felony  had  been  committed.     Their  reasons  are  not 
Innocmt     giv©n  in  the  report.     It  thus  appears  that,  whatever  may  be  the 
receipt—     exact  effect  of  the  case,  all  the  judges  except  one  considered  that 
tSc^A^'   *  felonious  taking  was  essential  to  larceny,    and    that  if    the 
fitrandi,      original  taking  was  innocent,  no  subsequent  firaudulent  deaJing 
with  the  thing  taken  would  amount  to  larceny.     If  the  effect  of 
the  case   is  that  a  fraudulent  breaking   of   bulk  by  a  carrier 
amounts  to  a  felonious  taking,  it  established  at  most  a  special, 
anomalous,  and  highly  technical  exception  to  a  rule  which  the 
exception  itself  emphatically  recognises.     There  are  other  cases 
on  the  subject  in  the  Tear  Books,  but  it  is  not  necessary  to  go 
through  them.     The   rule  that  in  every  theft   there  mast   be 
felonious  taking,  or,  in  other  words,  a  trespass,  and  that  a  iraa- 
dulent  conversion  after  an  innocent  taking  is  not  theft,  is  laid 
down  by  every  text-writer  who  has  dealt   with  the  subject — 
Coke  (8rd  Institutes,  107),  Hale  (1  Hale's  Pleas  of  the  Crown, 
504),  Hawkins  (bk.  i.,  chap.  19),  Foster  (Criminal  Law,  123), 
and   others — down  to  our  time — and  has   been  recognised   by 
many   statutes    which  make    exceptions   to    it  in   the  case  of 
embezzlement   by  servants,    misappropriation  by    agents,    and 
especially  in  the  case  of  larceny  by  bailees..    Indeed,  my  only 
reason  for  going  so  fully  into  the  matter  is  to  show  how  charac- 
teristic and  well-established  a  part  of  the  law  the  proposition  in 
•  question  is.      The  application  of   this  principle  to  the  present 
case  appears  to  me  direct  and  obvious.     Ashwell  received  the 
sovereign  innocently,  though  he  dealt  with  it   fraudulently  an 
hour   s^terwards,    when   he    became  aware  of  its  value.      The 
inference  that  he  committed  no  felony  at  common  law  appears 
to  me  to  follow  of  necessity.      There  are  two  ways  in  which  it 
is   sought   to  avoid   this   inference.      It  is  said,  first,  that  the 
delivery  being  made  under  a  mistake,  passed  neither  the  pro- 
perty in  the  sovereign  nor  the  right  to  a  possession  of  it,  and 
that  the  prisoner  must  be  regarded  as  having  taken  it,  not  when 
he  accepted  it,  under  a  mistake  as  to  its  value,  but  when  knowing 
its  value  he  determined  to  appropriate  it  to  himself,  or  when  he 
did  so  appropriate  it  by  getting  it  changed  and  keeping  the 
change.     It  is  also  said  that  even  if  no  offence  at  common  law 
was  committed,  the  prisoner  was  guilty  of  larceny  as  a  bailee 
under  the  8rd   section  of  the  Larceny  Act.      I  am  unable  to 
concur  with  either  of  these  views.     The  first  view  is,  I  think, 
contrary  to  principle,   because  it  evades  by  a  legal  fiction  the 
principle  that  a  fraudulent  appropriation  consequent  upon  an 
innocent  taking  is  not  larceny.     The  guilt  of  the  prisoner  would 
follow  easily   and  immediately  from  the  principle  that  such  a 
taking  is  larceny,  and  this  second  principle  is  in  effect  snbsti- 
tuted  for  the  first  by  an  artificial  interpretation  either  of  the 
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word  ^*  possession  *'  or  of  the  word  "  taking/'      K   the    word        Rbo. 
"  possession  *'  is    chosen    to    be   interpreted,  this  is   done    by     ,     *''• 

explaining  it  to  mean  something  beyond  actual  control  over  the        

thing  possessed,  namely,  control  conpled  with  knowledge  which  1885. 
may  or  may  not  exist.  If  the  word  "  taking  '^  is  chosen  to  be  r_"""^ _ 
interpreted,  it  is  in  this  case  interpreted  to  mean  not  an  actual  jn-^ia 
physical  taking,  bnt  a  subsequent  change  of  mind  relating  back  receipt^ 
to  such  physical  taking.  1  know  of  no  authority  for  either  of  f^^^/^^' 
these  fictions.  The  word  "  possession  *'  is  indeed  used  in  many  pirandi!^ 
senses,  some  of  them  highly  artificial,  but  that  is  a  bad  reason 
for  adding  a  new  artificial  meaning  to  it.  Its  plain  meaning  in 
this  case  is  the  reception  of  the  coin  by  Ashwell  from  Keogh. 
The  interpretation  suggested  appears  to  me  to  be  one  against 
which  there  is  express  authority,  which  I  now  proceed  to  examine. 
The  cases  which  set  the  matter  in  the  clearest  light  are  those 
which  relate  to  the  finding  of  lost  property,  particularly  those 
which  have  been  decided  in  modem  times.  The  earlier  authori- 
ties laid  down  in  general  terms  that  to  take  lost  goods  fraudn- 
dolently  was  not  felony.  Coke  says  (3rd  Institutes,  108),  '^  K 
one  lose  his  goods  and  another  finds  them,  though  he  convert 
them  aninw  farandi  to  his  own  use,  yet  it  is  no  larceny,  for  the 
first  taking  is  lawful.^'  Hale  (1st  Pleas  of  the  Crown,  506) 
says:  *^  If  A.  finds  the  purse  of  B.  in  the  highway,  and  takes 
it  and  carries  it  away,  and  hath  all  the  circumstances  that  may 
prove  it  to  be  done  aniirio  fv/randi,  as  denying  it  or  secreting  it, 
yet  it  is  not  felony.''  The  generality  of  these  expressions  was 
long  afterwards  qualified  by  cases  which  decided  that  if  the  owner 
was  known  to  the  finder  at  the  time  when  he  took  the  goods, 
the  ofienoe  was  larceny,  and  various  distinctions  and  refinements 
were  added  to  this  general  doctrine  by  five  modern  cases.  These 
are  Reg.  v.  Thurhom  (1  Den.  C.  0.  387),  decided  in  1849 ;  Reg. 
V.  Preston  (2  Den.  C.  0.  358),  decided  in  1851 ;  Beg.  v.  Ghris- 
iopher  (Bell,  C.  C.  27),  decided  in  1858;  Beg.  v.  Moore  (L.  &  0. 
1),  decided  in  1861 ;  and  Beg.  v.  Olyde  (L.  Rep.  1  0.  C.  139), 
decided  in  1868.  These  cases  taken  together  appear  to  me  to 
ettabUsh,  with  the  utmost  possible  clearness  the  proposition  that 
in  order  to  jastiiy  a  conviction  for  larceny,  the  original  taking, 
in  the  ordinary  sense  of  the  word,  must  be  felonious,  that 
s  firandalent  misappropriation  after  an  innocent  taking  is  not 
theft,  and  that  a  change  of  mind  after  an  innocent  taking  does 
not  relate  back  to  the  innocent  taking  and  make  it  felonious* 
In  Beg  v.  Thtirbom  (1  Den.  C.  C.  387)  the  prisoner  found  a 
bank-note  and  took  it,  intending  to  usurp  the  entire  dominion 
orer  it,  bat  at  the  time  there  was  nothing  to  show  him  to  whom 
the  note  belonged,  nor  had  he  any  reason  to  suppose  the  owner 
knew  where  to  find  it.  Next  day  he  heard  and  believed  that  the 
note  belonged  to  the  prosecutor,  and  after  this  he  changed  it 
uid  appropriated  the  money  to  himself.  It  was  unanimously  held 
by  seven  judges  that  this  was  not  larceny,  though  the  first 
taking  was  **  not  innocent  in  one  sense/'     The  effect  of  the  judg- 
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Rn.        ment  is  sammed  ap  at  page  397  as  follows  : — '^  If  he  had  taken 
x^J^         the  chattel  innocently,  and  afterwards  appropriated  it  without 

knowledge  of  the  ownership,  it  would  not  have  been  larceny, 

1885.  nor  would  it,  we  think,  if  he  had  done  so,  knowing  who  was  the 
J  ^  owner,  for  he  had  the  lawful  possession  in  both  cases,  and  the 
l!^o^  conversion  would  not  have  been  a  trespass  in  either.  But  here 
receipt-^  the  Original  taking  was  not  innocent  in  one  sense ;  and  the  qnes- 
u^A^B  tion  is,  does  that  make  a  difference  ?  We  think  not.''  If  this 
furcmdL  ^^^  ^^  good  law,  and  if  the  present  case  is  to  be  decided  against 
the  prisoner,  we  shall  have  the  following  result :  If  A.  finds  a  sove- 
reign in  the  road,  not  knowing  to  whom  it  belongs,  and  appro- 
priates it  to  himself  after  discovering  the  owner,  he  is  not  guilty 
of  theft ;  but  if  A.  innocently  receives  a  sovereign  from  the  owner 
believing  it  to  be  a  shilling,  and  appropriates  it  to  himself  after 
discovering  its  value,  he  is  guilty  of  theft.  This  can  hardly  be 
the  law.  When  Ashwell  received  the  coin  and  put  it  in  his 
pocket,  and  for  an  hour  afterwards,  he  did  not  know  that  Keogh 
was  the  owner  of  it  in  any  sense  whatever.  He  believed  it  to  be 
his  own,  and  that  on  the  reasonable  ground  that  Keogh  had  lent 
it  to  him,  thereby  passing  to  him  an  absolute  property  in  the 
coin  itself.  When  he  discovered  its  value  he  had  the  lawful  pos- 
session of  it,  at  all  events  as  against  everyone  except  Keogh ; 
and  if  his  subsequent  conversion  of  it  to  his  own  use  amounted 
to  a  felonious  taking,  Beg.  v.  Thurbom  (1  Den.  C.  C.  887)  was 
wrongly  decided.  In  one  or  two  of  the  latter  cases  some  dis- 
satisfaction has  been  expressed  at  Beg.  v.  Thurbom  (see  the 
observations  of  Martin,  B.  and  Blackburn,  J.  in  Beg.  v.  Olyde 
(L.  Bep.  1  C.  C.  139)  ;  but  this,  I  apprehend,  refers  not  to 
that  part  of  the  decision  which  held  that  a  fraudulent  conversion 
after  an  innocent  taking  was  not  larceny,  but  to  that  part 
which  held  the  same  as  to  a  fraudulent  conversion  after  a  taking 
which  was  in  itself  not  innocent.  The  judges,  however,  in 
Beg.  V.  Olyde  said  that  they  were  bound  by  Beg.  v.  Thurbom, 
and  it  is  recognised  in  several  other  cases  as  well.  The  next 
case  is  Reg.  v.  Preston  (2  Den.  C.  C.  353),  decided  in  1851,  which 
appears  to  me  to  affirm  the  doctrine  as  to  the  necessity  for  an 
unlawful  taking  in  the  first  instance  in  the  most  explicit 
manner.  In  this  case  a  601.  note  had  been  lost  by  CoUis.  It 
had  on  it  the  name  of  Collis.  The  prisoner  Preston  changed  the 
note  two  days  afterwards,  having  in  the  meantime  had  notice 
that  such  a  note  had  been  lost  by  Collis.  It  does  not  appear 
how  Preston  became  possessed  of  the  note,  whether  by  finding 
or  otherwise.  Mr.  M.  D.  Hill,  the  Recorder  of  Birmingham, 
directed  the  jury  ^'  that  the  important  question  for  them  to  con- 
sider was  at  what  time  the  prisoner  first  resolved  to  appropriate 
the  note  to  his  own  use.  If  they  arrived  at  the  conclusion  that 
the  prisoner  either  knew  the  owner,  or  reasonably  believed  that 
the  owner  could  be  found,  at  the  time  when  he  first'  resolved  to 
appropriate  it  to  his  own  use-^that  is^  to  exercise  complete 
dominion  over  it — then  he  was  guilty  of  larceny.    If,  on  the 
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odier  band^  he  had  formed  the  resolntion  of  appropriating  it  to 
Ids  own  use  before  he  knew  the  owner  or  had  a  reasonable  belief 
ihat  the    owner    could   be  founds   then   he  was  not  guilty  of 
larceny/'     This  was  held  by  the  court  to  be  a  misdirection/  as 
consistently  with  it  the  jury  might  have  convicted  the  prisoner^ 
thinking  that  he  had  taken  the  note  innocently,  and  determined 
afterwards  to  misappropriate  it.     The  judgments  in  this  case 
appear  to  me  to  apply  to  the  present  case  so  closely  that  they 
must,  if  accepted  as  good  law,  be  regarded  as  decisive  of  it. 
Lord  Campbell,  C.J.  said :  "  I  am  of  opinion  that  this  conviction 
cannot  be  supported.   Larceny  necessarily  supposes  a  taking  ammo 
furandi.    The  rule  as  to  taking  is  somewhat  technical,  but  it  is 
not  likely  to  be  departed  from.     In  the  case  before  us,  the  direc- 
tion to  the  jury  is  consistent  with  an  honest  possession  on  the 
part  of  the  prisoner.    The  recorder  says  that  the  question  for 
them  to  consider  was  at  what  time  the  prisoner  first  resolved  to 
apim>priate   the  note  to  his  own  use.      When,  then,  was  the 
taking  ?     It  is  supposed  to  be  a  thought  which  passed  through 
die  prisoner's  own  mind ;  but  I  do  not  think  that  can  amount  to 
a  taking  when  nothing  was  in  fact  done,  and  when  it  may  be 
that  the  prisoner  was  lying  in  bed  at  a  distance  from  the  article. 
There  is  no  taking  animo  furandi  in  this  case ;  consequently 
there  is  no  larceny.     It  is  unnecessary  for  us  now  to  enter  further 
into  the  question  after  the  elaborate  judgment  of  my  brother 
Parke  on  the  subject  of  larceny  in  Beg.  v.  Thurbom  (1  Den. 
C.C.  387).''     Alderson,  B.  said  :  '' If  there  must  be  both  a  taking 
and  the  animus  furandi  to  constitute  larceny,  the  difficulty  is, 
how  the  changing  a  man's  mind  ex  post  facto  can  render  an 
honest  takin^]^  Isjrceny.     According  to  the  summing-up  of  the 
recorder  to  tilie  jury,  if  a  man  gets  a  note  honestly,  keeps  it  for 
a  week  with  an  intention  of  restoring  it  to  the  owner,  and  then 
changes  his  mind  and  resolves  to  appropriate  it  to  his  own  use, 
it  may  be,  as  the  Lord  Chief  Justice  remarks,  while  he  is  in  bedj 
that  converts  a  lawful  taking  into  a  dishonest  one.     To  uphold 
sadi  a  doctrine  would  be  to  refine  in  such  a  way  as  to  destroy 
the  simplicity  of  the  criminal  law."     Talfourd,  J.  said :  ^*  A  mere 
movement    of   the  mind   cannot  amount  in  law  to  a  taking." 
Flatt,  B.  said  :  '^  The  case  where  there  has  been  a  bailment  stands 
on  a  different  principle — that  of  breaking  bulk,  but  to  constitute 
larc^y,  in  every  other  case,  something  must  be  taken  cmimo 
furandi  and  vnirUo  domino  J^    And  Martin,  B.  said :  "  It  is  of  great 
importance  that  the  rules  of  the  criminal  law  should  be  plain  and 
intelligible;  and,  considering  that  the  prisoner  may  originally 
have  become  innocently  possessed  of  the  note,  I  do  not  think  that 
Au  can  be  held  to  be  a  case  of  larceny."     Preston's  case  (2  Den. 
C.  C.  353)  seems  to  me  to  be  in  all  essential  particulars  identical 
with  the  present.     The  argument  urged  in  support  of  the  convic- 
^n  of  Preston  was  substantially  the  same  as  the  view  now  under 
consideration.     Lord  Campbell  states  it  thus  (page  359)  :  "  Your 
poeition  is  that  the  finder,  whilst  he  holds  the  property  honestly, 
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Rao.        hplds  it  tor  the  right  owner^  and  that  when  he  resolres  to  appro- 
^^^|v^    priate  it  to  his  own  use  there  is  a  new  takings  and  that  he  then 

^akes  it  animo  furandi,"     This  was  the  view  from  which  the 

1886.    ^  court  dissented.     The  only  difference  between  the  cases  lies  in 
rT  the  fact  that  in  Preston's  case  (2  Den.  0.  0.  353)  it  did  not  appear 

innocenT  ^o^  the  prisoner  got  the  note ;  whereas  in  the  present  case  it 
receipt—  appears  that  the  prisoner  got  the  coin  from  the  prosecutor 
id^^^^i'  ^^^^^^^>  ^^^  reasonably  believed  at  the  time  that  the  prosecutor 
furandi,  meant  to  give  it  to  him  for  his  own.  This  difference  was  surely 
in  favour  of  Ashwell.  In  the  one  case  nothing  was  proved  as  to 
the  actual  taking;  in  the  other  it  was  proved  to  have  been 
altogether  innocent.  The  judgments  are  also  remarkable  because 
they  show  that  in  the  opinion  of  the  court  the  felonious  taking 
must  be  an  actual  physical  takings  and  that  a  change  of  mind  as  to 
the  disposition  of  the  property  previously  taken  is  not  enough 
to  constitute  an  unlawful  taking.  In  1858  Reg.  v.  Ch/ristopher 
(Bell,  0.  0.  27)  was  decided.  It  is  very  like  Preston's  case  (2  Den. 
0.  0.  353).  The  prisoner  found  a  purse  and  money,  and  there  was 
evidence  that  fie  heard  soon  afterwards  that  it  was  cried  in  the 
street.  The  prisoner  afterwards  converted  the  money.  It  was 
held  that  on  this  evidence  he  could  not  be  convicted,  as  there 
was  nothing  to  show  that  at  the  time  of  finding  the  purse  the 
prisoner  knew  whose  it  was  or  that  the  owner  could  be  found, 
though  soon  after  taking  it  he  learned  who  the  owner  was.  The 
next  case  is  Reg.  v.  Moore  (L.  &  0.  1),  decided  in  1861.  In  this 
case  the  prisoner  picked  up  a  bank-note  in  his  shop,  intending 
when  he  picked  it  up  to  take  it  for  his  own  use  and  deprive  the 
owner  of  it,  whoever  he  might  be,  and  believing  at  the  time 
when  he  picked  up  the  note  that  the  owner  could  be  found. 
After  picking  up  the  note,  and  before  appropriating  it,  the 
prisoner  discovered  the  owner.  It  was  held  that  this  was  larceny, 
because  when  the  prisoner  picked  up  the  note  he  had  a  felonious 
intention ;  and  the  authority  of  Reg.  v.  Thurbom  (1  Den.  0.  C. 
387)  was  relied  upon.  The  last  case  as  to  finding  is  Reg.  v. 
Olyde  (L.  Rep.  1  0.  0.  139),  decided  in  1868.  In  this  case  the 
prisoner  picked  up  a  sovereign  and  determined  to  appropriate  it, 
but  there  was  no  evidence  to  show  that  at  the  time  he  had 
reason  to  believe  that  the  true  owner  could  be  found,  though  he 
discovered  her  shortly  afterwards ;  and  this  was  held  not  to  be 
larceny.  These  cases,  no  doubt,  differ  from  the  present  in  the 
circumstance  that  in  all  of  them  the  prisoner  got  possession  of 
the  property  by  finding.  Their  bearing  upon  the  present  case  is 
this  :  They  all  proceed  upon  the  principle  that  in  all  larceny  the 
actual  physical  taking  must  be  felonious ;  and  they  decide  the 
question  whether  this  was  so  in  particular  cases  of  finding,  by 
reference  to  the  state  of  the  prisoner's  mind  at  the  time  of  finding. 
They  will  be  found  to  establish  the  following  proposition  :  If 
at  the  time  of  taking  the  lost  property  the  finder  intends  to 
appropriate  it  to  himself,  and  either  knows  or  has  the  means  of 
knowing  the  owner,  or  of  knowing  that  be  can  be  found,  and  sub- 
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sequently  appropriates  the  property^  he  is  guilty  of  larceny ;  bat        Ru. 
if  at  the  time  of  finding  he  either  does  not  intend  to  appropriate     xsowksa. 
the  property,  or  does  so  intend  without  the  knowledge  or  means         —  *. 
of  knowle^^  aforesaid^  he  is  not  gailty  of  larceny  becaase  his        1B85. 
original  taking  is  not  felonioas.     The  question^  therefore,  reduces     ^^j;^__ 
itself  to  this  :  What  difference  was  there  between  the  taking  by      innocent 
a  finder  and  the  reception  by  Ashwell  of  the  coin  given  him  by      receipt— 
Keogh  ?     Whatever  difference  there  was  appears  to  me  both  in    '^Hfj^^^^ 
law  and  in  common  sense  to  be  in  Ashwell^s  favour.     A  finder     furandi, 
most  know  that  the  property  he  finds  is  not  his,  whoever  may  be 
the  owner  of  it.    Ashwell,  for  an  hour  after  he  received  it,  reason- 
ably believed  that  the  coin  which  he  received  was  his  own.     I 
cannot  see  how  any  taking  could  be  more  innocent,  and  to  say 
that  for  the  first  hour  his  possession  was  Keogh' s  possession,  and 
that  when  he  determined  to  convert  it  he  was  guilty  of  a  felonious 
taking,  is  expressly  to  contradict  Beg.  v.  Preston  (2  Den.  C.  C. 
353),  and  is,  I  think,  inconsistent  with  the  reasons  for  all  the 
other  decisions  referred  to.     There  is,  however,  one  short  reason 
which  appears  to  show  that  it  is  impossible  to  regard  Ashwell's 
conduct  as  felonioas  at  common  law.     It  is  argued  that  he  was 
a  bailee  of  the  sovereign.     I  do  not  think  he  was ;  but  assuming 
that  he  was,  for  the  sfJce  of  argument,  he  could  not  be  guilty  at 
common  law  of  larceny  of  the  thing  bailed.     Assuming,  then, 
that  he  was  not  a  bailee,  could  he  be  guilty  of  larceny  at  common 
law?     It  seems  to  me  that  if  a  bailee  who  appropriated  the 
thing  bailed  was  not  at  common  law  guilty  of  larceny,  Ashwell 
was  not  gailty  a  fortiori.     A  bailee  knows  what  is  bailed  to  him ; 
he  ia  under  a  direct  obligation  to  deal  with  it  in  a  particular  way ; 
he  also  knows  also  who,  as  against  him,   is  the  owner  of  the 
goods.    Ashwell  took  the  coin  under  a  reasonable  belief  that  it 
was  intended  to  become  his  own  property,  and  that  he  incurred 
no  other  obligation  to  the  man  who  gave  it  to  him  than  that  of 
paying  back  its  equivalent.  His  taking  was  as  innocent  as  a  bailee's 
taking,  and  it  involved  no  such  responsibility  as  is  incumbent 
on  a  bailee.     I  may  here   notice  one   point   which  was  raised 
in  argument.     It  was  said  that  the  actual  time  of  taking  could 
not  be  the  point  at  which  the  guilt  or  innocence  of  a  finder  must 
be  determined,  because  in  most  cases  a  short  time  must  elapse 
between  the  actaal  taking  of  a  note  or  coin,  the  discovery  of  its 
oatore  or  value,  and  the  determination  consequent  upon  that  dis- 
covery to  appropriate  it ;  and  this,  it  was  said,   shows  that  the 
time  to  be  considered  is  the  time  of  acquiring  knowledge  of  the 
property  taken,  and  not  the  time  of  taking.     If  a  man  picks  up 
a  parse  containing  money  some  seconds  must  usually  pass  before 
be  can  open  the  purse  and  discover  and  determine  to  appropriate 
the  money.    I  think,  however,  that  for  legal  purposes  it  is  neither 
possible  nor  desirable  to  attempt  to  go  into  such  a  refinement  as 
this.    If  a  man  finds  a  purse,  picks  it  up,  opens  it,  finds  money 
in  it,  and  thereupon  determines  to  keep  it  for  himself,  it  appears 
to  me  that  the  whole  process  ought  to  be  regarded  as  one  action. 
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Baa.       taking  place  at  one  time^  as  for  many  purposes  the  fractional 
Abhwxli^     parts  of  a  day  are  not  regarded  by  the  law.     If  the  examination 

were  delayed  for  a  substemtial  time^  I  think  the  qnestion  for  the 

1885.  jary  woold  be  whether  at  the  time  of  the  taking  the  prisoner 
£f^l^__  intended  to  keep  what  he  had  found,  conditionally  upon  its 
Innodnt  turning  out  upon  examination  to  be  worth  his  while  to  do  so,  and 
receipts  whether  at  the  time  of  taking  the  goods  he  had  the  means  of 
uJc^A^us  ^^o^i^g  ^^  owner.  Suppose,  for  instance,  a  man  found  a 
fitrandi,  bank-note  bearing  the  owner's  name  indorsed  on  it ;  suppose  he 
put  it  in  his  pocket  without  examination,  and  ten  minutes  after- 
wards examined  it,  and  after  that  kept  it,  it  might  be  a  fair 
inference  that  when  he  took  it  up  he  meant  to  examine  it  and  to 
keep  it  if  it  was  worth  keeping.  If  by  any  means  he  could 
convince  the  jury  that  he  took  it  up  only  to  look  at  it,  and  changed 
his  mind  ten  minutes  afterwards,  he  would,  I  think,  be  entitled 
to  be  acquitted ;  but  a  jury  would  be  likely  to  require  strong 
evidence  to  induce  them  to  believe  in  such  a  change  of  mind. 
In  the  present  case  it  is  admitted  that  the  reception  of  the  coin 
was  quite  innocent,  and  that  the  dishonest  change  of  mind 
occurred  upon  the  discovery  by  Ashwell  of  the  mistake  which 
was  common  to  himself  and  Keogh.  The  case  is  not  destitute 
of  authority  bearing  directly  on  its  peculiar  circumstances.  In 
Beg.  V.  Middleton  (L.  Bep.  2  C.  C.  38)  a  depositor  in  a  post- 
office  savings  bank  went  to  withdraw  ten  shillings  from  the 
bank.  The  clerk  by  mistake  put  down  before  him  8Z.  16^.  lOd., 
which  he,  though  at  the  time  fully  aware  of  the  mistake,  carried 
off.  This  was  held  to  be  larceny  by  eleven  judges  to  four.  The 
four  judges  who  held  that  the  case  was  not  one  of  larceny  did 
so  on  the  ground  that  the  taking  was  with  the  consent  of  the 
owner — a  ground  which  certainly  covers  the  present  case.  Of 
the  eleven  judges  who  confirmed  the  conviction,  seven  said, 
"  In  the  present  case  the  jury  have  found  that  the  prisoner  had 
animus  fiirandi  at  the  moment  of  taking  the  money  from  the 
counter; ''  and  they  added,  '^  The  case  is  undistinguishable  from 
the  one  supposed  in  argument  of  a  person  handing  to  a  cabman 
a  sovereign  by  mistake  for  a  shilling.  But  s^ter  carefully 
weighing  the  opinions  to  the  contrary,  we  are  decidedly  of 
opinion  that  the  property  in  the  sovereign  would  not  vest  in  the 
cabman,  and  that  the  question  whether  the  cabman  was  guilty 
of  larceny  or  not  would  depend  upon  this,  whether  he,  at  the 
time  he  took  the  sovereign,  was  aware  of  the  mistake,  and  had 
then  the  guilty  intent,  the  anvmus  fwrandi.*^  Kelly,  O.B.  and 
Pigott,  B.,  who  delivered  separate  judgments,  did  not  use  this 
particular  illustration,  but  their  judgments  proceeded  on  the  same 
principle.  It  appears  to  me,  therefore,  that,  according  to  the 
doctrine  of  all  the  fourteen  judges  in  Reg.  v.  Middleton^  the 
conviction  in  the  present  case  cannot  be  sustained  at  common 
law.  Reg.  v.  Middleton  appears  to  me  a  highly  important  case, 
because  the  judges  who  decided  it  seem  to  have  agreed  in  thinking 
that   it   marked   the  extreme  point  to  which  the  law  could  be 
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Cttrried.  Lord  Bramwell,  the  present  Master  of  the  Bolls, 
Martin  and  Cleasby,  BB.,  were  of  opinion  that  it  was  in  that 
case  carried  too  far.  The  majority  decided  on  the  same  prin- 
ciple as  the  minority,  bnt  applied  it  somewhat  differently.  In 
Bex  V.  Muckhw  (1  Moody's  0.  0.  160),  decided  in  1827,  and 
Reg.  v.  Dames  (Dears.  C.  C.  640),  decided  in  1856,  it  was  held 
that  it  is  not  larceny  to  appropriate  a  secnrity  inclosed  in  a  letter 
which  is  received  by  a  person  for  whom  it  was  not  intended,  but 
to  whom  it  was  accidentally  addressed.  These  are  stronger  cases 
than  the  present  one,  becaase  the  sovereign  was  intentionally 
delivered  to  Ashwell.  The  only  other  case  to  be  mentioned 
is  that  of  Merry  v.  Qreen  (7  M.  &  W.  623),  In  this  case  a  person 
pnrchased  a  bureau  and  found  in  it  a  secret  drawer  con- 
taining a  purse  and  money,  which  he  appropriated.  It  was 
held  that  unless  he  had  notice  that  the  bureau  was  sold  with 
its  contents,  he  was  guilty  of  larceny.  This  was  put  upon  the 
ground  that,  though  there  was  a  delivery  of  the  bureau,  there 
was  no  delivery  of  the  notes  in  it — a  view  which  hardly  seems 
consistent  with  the  case  of  Bex  v.  MucTclow  (1  Moody's  C.  C. 
160),  as  it  is  difficult  to  say  why  the  delivery  of  a  letter  should 
operate  as  a  delivery  of  notes  inclosed  in  it,  whereas  the  delivery 
of  a  bureau  does  not  operate  as  delivery  of  its  contents.  The 
case  of  Merry  v.  Oreen  seems  to  suggest  the  possibility  of  a  kind 
of  double  finding ;  for  instance,  a  man  finds  a  pocket-book  on 
one  day,  and  some  days  afterwards  examines  it  and  finds  in  it  a 
bank-note  with  the  owner's  name.  The  judgment  in  Merry  v. 
Oreen  seems  to  suggest  that  the  finding  of  the  bank-note  would 
take  place  when  the  pocket-book  was  opened,  not  when  it  was 
found,  and  that  though  the  possession  of  the  pocket-book  might 
be  innocent,  the  appropriation  of  the  note  might  be  felonious. 
However  this  may  be,  it  has  no  application  to  the  present  case. 
There  is,  however,  in  Merry  v.  Qreen  a  dictum  ascribed  to  Parke, 
B.,  which  is  referred  to  and  explained  by  him  in  Beg.  v. 
Thurhora  (1  Den.  G.  C.  395).  The  result  of  the  dictum  and 
the  explanation  taken  together,  is,  I  think,  that  if  a  man  finds 
property  and  takes  it  to  look  at  it,  and  afterwards  finds  marks 
on  it  showing  who  is  the  owner,  the  trespass  essential  to  larceny 
is  committed  when  he  discovers  the  owner,  and  not  when  he 
takes  up  the  property.  If  this  dictum  refers  to  a  continuous  act, 
it  is  in  agreement  with  the  whole  course  of  authority.  K  it 
is  meant  to  express  that  when  a  man  innocently  takes  found 
property,  and  afterwards  discovers  who  is  the  owner,  and  then 
converts  it,  he  is  guilty  of  larceny,  it  is  opposed  to  the  cases  already 
noticed,  and  especitJly  to  the  judgment  in  Beg.  v.  Thurhom 
itself.  Such  as  it  is,  this  dictum  is  the  only  authority  I  have 
found  in  favour  of  the  view  under  consideration.  For  all  these 
reasons,  I  think  that  in  this  case  there  was  no  larceny  at  common 
law,  because  the  original  taking  was  innocent,  and  with  the  con- 
sent of  the  owner,  under  a  mistake  made  by  himself  only,  and  in 
no  way  produced  by  Ashwell.     As  to  the  point  about  bailment. 
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Bk.       I  agree  witH  tHe  jadgments  which  have  been  already  read^  which 

Abbwbll.  ^  ^*^  °^*  ®®®^  *^  *^®  *^°^®  "'■  ^^^*'®  ™y  jiidgment.     I  think  the 

conviction  shoald  be  quashed. 

1886.  Hawkins,  J. — I  concur  generally  in  the  judgment  of  my  brother 

,  Cave  :    and  it  follows  that  I  think  this  conviction  ought  to  be 

/.arceny —       xe         j 

Innocent      amrmed. 

receipt  -  Manistt,  J. — I  almost  feel  that  I  may  be  taking  up  time  some- 

t^ke^nimus  ^^*^  Unnecessarily  after  the  elaborate,  and  if,  I  may  say  so,  very 

furandi,  able  judgment  pronounced  by  my  brother  Stephen ;  but  it  is  a 
case  of  considerable  importance,  and  there  are  one  or  two 
observations  which  I  should  like  to  add.  It  seems  to  me  that 
the  form  of  indictment  is  in  accord  with  all  the  authorities 
which  have  been  cited  as  to  the  definition  of  larceny,  and  that 
every  one  of  the  allegations  in  that  indictment  must  be  proved 
before  the  prisoner  can  be  convicted  of  larceny.  The  form  of 
indictment,  in  accord  with  all  those  authorities,  is  that  the  prisoner 
did  feloniously  steal,  take,  and  carry  away  the  property  in 
question.  Now,  in  this  case,  the  jury  have  negatived  the  sJlegation 
that  he,  at  the  time  he  took  it,  did  steal,  or  take  it  or  carry  it 
away  feloniously.  They  have  negatived  that,  because  they  find 
that  the  prisoner  did  not  know  it  was  a  sovereign  at  the  time  he 
received  it.  If  those  authorities  are  to  prevail,  and  the  decisions 
founded  upon  them  are  to  prevail,  then  it  seems  to  me  that  in 
this  case  the  jury  could  not  find  the  prisoner  guilty  of  larceny 
properly.  And  more  than  that,  I  think  that  upon  the  finding 
of  the  jury  a  verdict  ought  to  have  been  entered  of  not  guilty, 
and  that  the  finding  of  the  jury  amounted  to  a  verdict  of  not 
guilty,  because  they  negatived  the  essential  element  in  the 
case,  namely,  that  there  was  a  felonious  stealing,  taking,  and 
carrying  away.  They  find  that  after  he  received  it  he  fraudu- 
lently appropriated  it.  They  do  not  find  that  he  feloniously 
either  took  it  or  appropriated  it,  but  that  he  took  it  honestly.  It 
was  given  under  a  mistake ;  he  received  it  honestly,  and  he 
afterwards  fraudulently  appropriated  it ;  and  upon  their  finding 
it  seems  to  me  that  the  verdict  was  a  verdict  of  not  guilty,  and 
ought  to  have  been  so  entered.  I  am  not  going  to  take  up  time 
by  going  over  all  the  authorities.  They  have  been  well  brought 
before  the  court,  and  it  seems  to  me  that,  unless  Beg,  v.  Middle^ 
ton  (L.  Bep.  2  C.  C.  38)  is  to  be  overruled,  the  law  has  been 
well  settled  from  the  year  1873  to  the  present  time;  and  that  it 
is  a  most  unfortunate  thing  if  that  law,  as  then  expounded  and 
laid  down,  is  to  be  disturbed.  I  agree  with  several  of  the  dicta 
of  the  learned  judges  in  that  case  that  it  is  a  most  unfortunate 
thing  to  depart  from  that  which  has  been  decided  solemnly  to  be  the 
law,  especially  in  a  criminal  case.  Now,  in  that  case,  one  of  the 
great  questions  was  whether  the  property  passed.  I  do  not 
repeat  what  the  facts  were,  because  they  have  been  mentioned 
by  my  brother  Stephen ;  but  the  question  was  whether  the  pro- 
perty passed  in  the  81.  16«.  lOd.,  which  undoubtedly  the  prisoner 
took  off  the  counter,  and,  if  the  property  passed,  then  that,  by  all 
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the  jndgments^  pats  an  end  to  the  case.    Bat  the  converse  does        Rw. 
not  hold.     K  the  property  passes^  and  afterwards  there  is  an     ^gg^i^ 

appropriation^  then  there  is  an  end  to  larceny ;  bat  the  converse        

is  not  tme,  that  in  a  case  where  the  possession  is  taken  lawfally,  1S85. 
thoagh  the  property  does  not  pass,  and  afterwards  there  is  a  jj^^ 
fraadalent  appropriation,  as  was  fonnd  in  this  case,  then  there  innocent 
is  no  larceny.  It  seems  to  me  that  the  case  of  Reg,  v.  Middle-  receipt^ 
ton  (L.  Rep.  2  0.  0. 88),  nnless  it  is  overruled,  covers  the  whole  of  ^H^^^^l, 
this  case,  becaase  there  it  was  foand  by  the  jary  that  the  prisoner  furandi. 
took  the  money  and  went  away,  having  at  the  moment  of  taking 
it  an  animuB  furandi,  and  knowing  the  money  to  be  the  money 
of  the  Postmaster-General ;  and  all  the  judges  say  that  is  the 
qaestion.  At  the  time  when  the  prisoner  took  the  money  did 
he  take  it  having  at  that  moment  an  animus  furandi  ?  Then 
the  jary  have  negatived  that ;  and  it  resolves  itself  into  a  case 
of  fraadalent  appropriation  after  lawful  possession.  I  do  not 
propose  to  go  through  this  case  ;  but  what  I  have  said 
will  be  found  to  be,  in  every  word  of  it,  borne  out  by  the 
judgments  of  the  several  judges  in  that  case ;  and  I  do  not  think 
that  I  ought  under  those  circumstances  to  occupy  any  more  tima 
I  may  add  this,  that  the  real  remedy — and  it  is  a  very  impor- 
tant part  of  this  case — the  real  remedy  of  the  prosecutor  was  to 
bring  an  action  to  recover  nineteen  shillings  out  of  the  twenty 
as  money  had  and  received  for  his  use,  and  to  recover  back  the 
shilling  as  money  lent,  which  the  prisoner  undertook  to  repay 
the  next  day.  With  regard  to  the  qaestion  of  bailment,  it 
seems  to  me  tbat  it  was  subject-matter  of  a  special  Act  of  Par- 
liament. For  where  a  chattel,  say  a  watch,  is  delivered  to  a 
watchmaker  to  repair,  it  is  bailed  to  him  for  that  purpose ;  and  if 
he  afterwards  fraudulently  applies  it  to  his  own  use,  he  appro- 
priates it,  but  it  is  not  larceny  at  common  law.  It  therefore 
required  an  Act  of  Parliament  to  make  it  an  offence ;  and  by 
Act  of  Parliament  it  is  to  be  deemed  to  be  larceny,  and  is  declared 
to  be  larceny,  but,  without  that,  it  would  not  be  larceny,  because 
there  was  a  lawful  possession,  and  a  subsequent  fraudulent  appro- 
priation. It  seems  to  me,  on  all  grounds,  both  on  principle  and 
authority,  this  conviction  ought  to  be  quashed. 

FiBLD,  J. — I  am  also  of  opinion  that  the  conviction  cannot  be 
supported,  and  that,  upon  the  evidence  stated  in  the  case,  the 
prisoner  has  not  been  guilty  of  any  crime  punishable  by  law.  I , 
have  had  the  advantage  of  reading  and  considering  the  opinions 
and  authorities  relied  upon,  as  well  of  my  learned  brethren  who 
have  preceded  me  in  giving  their  judgment,  as  that  of  my  Lord, 
and  my  brother  Gave,  whose  judgment  my  Lord  has  already  read. 
I  have  for  myself,  according  to  the  best  of  my  ability,  examined 
and  compared  the  authorities  and  the  arguments  on  one  side  and 
on  the  other,  and,  having  done  that,  I  have  arrived  at  the  con- 
closion  which  1  have  stated.  I  find  the  priuciples  and  authorities 
in  snpport  of  that  view  have  been  stated  so  fully  and  so  clearly 
by  my  learned  brethren  who  have  adopted  the  same  view  in  their 
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Rw.       jadgments  thai  I  do  not  tUnk  it  woald  be  at  all  to  the  pablic  advan- 
AsHWBLL,    tage  that  I  should  go  through  the  same  grounds.     The  prisoner 

has,  undoubtedly,  been  guilty  of  very  fraudulent  conduct,  and  if 

1886.        by  law  he  ought  to  be  punished,  I  should,  of  course,  be  glad  to 

/xirce»        perform    my  duty  and  affirm  this  conviction;    but  I  must  not, 

Jnnoc^    because  I  think  he  has  been  guilty  of  fraudulent  conduct,  make 

receiptr-^     that  a  Crime  which,  in  my  humble  judgment,  the  law  has  not 

Mviucd  vm-  declared  to  be  a  crime.     Therefore,  for  those  reasons,  I  think  the 

furandi.      couviction  cauDot  be  Supported. 

Denman,  J. — Having  tried  this  case,  I  think  it  right  to  add  a 
few  words,  though  I  might  have,  probably,  equally  done  my  duty 
by  saying  that  1  entirely  concur,  after  full  consideration,  with 
the  judgment  of  my  brother  Cave  ;  and  I  may  also  say  that  I 
have  had  the  advantage  of  reading  a  judgment  which  has  been 
prepared  by  my  Lord  the  Chief  Justice  ;  and  I  believe  it  will 
be  found  that  that  is  entirely  in  accordance  with  that  of  my 
brother  Cave,  though  there  are  one  or  two  observations  in  it 
which  I  think  tend  to  fortify  the  conclusion  at  which  my  brother 
Cave  has  arrived.  However,  I  may  say  that,  if  I  thought  that 
this  case  was  a  case  covered  by  authority,  by  any  previous 
decision  of  the  Court  of  Criminal  Appeal,  I  should  at  once  bow 
to  that  decision:  but  I  think  that  the  judgments  that  have 
been  delivered  are  conclusive  to  show  that  this  was  a  case 
open  to  very  considerable  doubt  until  it  had  been  fully 
discussed,  and  it  is  impossible  to  say  that  any  one  case 
is  so  in  point  as  to  carry  this  case.  The  only  thing  in 
the  case  of  Reg,  v.  Middleton  (L.  Rep.  2  C.  C.  88),  which  my 
brother  Manisty  has  cited  as  conclusive  of  this  case,  amounts  to 
a  dictum,  and  it  was  a  dictum  in  which  at  the  time  I  concurred, 
but,  for  reasons  which  I  will  explain  in  a  moment,  I  do  not  think 
that  it  is  at  all  conclusive  of  the  present  case.  Now  with  refer- 
ence to  what  my  brother  Manisty  has  said  about  the  language  of 
the  finding,  I  think  it  right,  inasmuch  as  that  language  was  my 
own,  and  was  put  with  studious  care  at  the  time  to  the  jury,  in 
order  not  to  conclude  the  question  of  whether  there  was  a  felonious 
taking  or  not,  to  call  attention  to  the  language.  The  jury  found 
that  the  prisoner  did  not  know  that  it  was  a  sovereign  at  the 
time  he  received  it.  Now  that  was  not  certainly  intended  to 
mean,  nor  was  it  understood  by  the  jury  to  mean,  I  am  quite 
sure,  that  there  was  a  taking  within  the  meaning  of  "  taking  '' 
where  the  question  is  whether  it  is  a  felonious  taking  or  not — 
a  '^  taking  ''  animo  furandi.  It  is  a  neutral  word  expressly  used 
to  indicate  only  that  he  had  it  handed  to  him.  Then  the  jury 
said  they  were  unanimously  of  opinion  that  the  prosecutor 
parted  with  it  under  the  mistaken  belief  that  it  was  a  shilling ; 
not  that  he  handed  it  over  in  any  such  sense  as  to  make  it  a 
taking  one  way  or  the  other  at  that  time  by  the  prisoner ;  that 
the  prisoner  having,  soon  after  he  received  it  (in  the  same  sense), 
discovered  that  it  was  a  sovereign,  could  have  easily  restored  it 
to  the  prosecutor,  but  fraudulently  appropriated  it  to  his  own 
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use ;  and  those  Btndionsly  neutral  words  were  also  ased  in  order 
that  it  might  be  for  the  court  to  say  afterwards  whether  there 
was  evidence  of  felonious  taking  at  that  time — at  the  time  of  the 
appropriation.  Then  he  denied  the  receipt  of  it^  knowing  that 
the  prosecutor  had  not  intended  to  part  with  the  possession  of  a 
sovereign^  but  only  of  a  shilling,  and  the  jury  added  that  if  it 
were  competent  to  them,  consistently  with  these  findings  and 
with  the  evidence,  to  find  the  prisoner  guilty,  they  meant  to  do 
so.  The  very  question,  therefore,  which  was  intended  to 
be  left  for  the  Court  of  Criminal  Appeal  was,  whether, 
upon  those  findings  upon  the  facts  of  this  case,  there 
was  evidence  upon  which  the  jury  might  properly  find 
the  prisoner  guilty  of  taking  animo  furwndiy  that  is  to  say, 
of  stealing  that  sovereign.  Now,  upon  the  whole,  I  cannot, 
of  course,  after  the  judgments  that  have  been  delivered,  say 
that  this  is  a  question  free  from  doubt  ;  but,  upon  the  whole, 
I  have  come  to  the  conclusion  that  here  there  was  good 
evidence  upon  which  the  jury  might  do  what  they  did, 
namely,  find  the  prisoner  guilty.  At  the  time  when  the 
case  was  tried  I  must  say  that,  if  I  had  been  compelled  off- 
hand then  and  there  to  give  my  decision,  I  was  inclined  to  think 
no — ^that  it  was  covered  by  authority ;  but  it  was  in  deference  to 
a  doubt  expressed  by  my  brother  Stephen  in  his  valuable  work, 
in  which  he  says,  ''  it  is  doubtful  whether  it  is  theft  fraudulently 
to  convert  prqperty  given  to  the  person  converting  it,  under  a 
mistake  of  which  that  person  was  not  aware  when  he  received 
it,'*  that  I  thought  it  right  to  reserve  a  case.  Now  I  wish  very 
shortly  to  state  the  ground  upon  which  I  think  that  this  was 
larceny.  I  quite  agree  in  the  definition  of  larceny  \  in  fact,  I 
do  not  know  that  there  is  any  dispute  about  it.  It  is  a  question 
whether  the  person  charged  has  feloniously  stolen,  taken,  and 
carried  away  property,  upon  which  the  whole  matter  turns, 
and  in  this  particular  case  it  turns,  I  agree,  upon  the  question 
of  whether  there  was  a  felonious  taking.  Now  my  brother 
Stephen  puts  it  in  this  way — ^that  there  was  a  fraudulent  appro- 
priation lifter  an  innocent  taking.  But  I  deny  that  that  is  the 
nature  of  this  case.  It  seems  to  me  not  to  be  the  true  test  to 
apply  in  this  case,  on  this  ground,  that  at  the  time  at  which  the 
sovereign  was  mistakenly  handed  over  by  the  prosecutor  to  the 
prisoner,  it  was  impossible  to  say  one  way  or  the  other,  in  regard 
to  that  sovereign,  whether  there  was  innocence  or  whether  there 
was  guilt.  The  question  upon  which  it  turns  always  is  whether 
there  was  taking  animo  fwrandL  The  question  of  animus  furandi 
at  that  time  could  not  be  raised  either  way.  It  could  not  be 
said  that  he  took  that  sovereign  innocently.  It  could  not 
be  said  that  he  took  that  sovereign  animo  furamdi,  for  the  simple 
reason  that  the  prosecutor  never  intended  to  part  with  a  sovereign 
at  all ;  nor  did  the  prisoner  ever  believe  that  he  was  receiving, 
or  having  handed  to  him  by  the  prosecutor,  a  sovereign  at  all ; 
and  a  great  deal,  I  think,  of  the  difficulty  of  this  case  has  arisen 
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Bko.        from  the  nse  of  ambigaoas  words^  such  as  '^  it/^  and  "  taking/' 
^'  and  '^  receiving,'*  and  words  of  that  kind,  which  in  a  question  of 

larceny  must  depend,  not  upon  the  mere  manual  handing  over 
1885.        of  a  thing  where  the  thing  is  handed  over  by  mistake,  but  to 

handing  it  over  where  it  is  impossible  to  say,  upon  the  handing 

l^ctnT  ^^®^  itself,  whether  it  is  a  taking  animo  furandi  or  not.  Now  at 
receipt—  the  time  there  was  nothing  to  make  the  prisoner  know  that  he 
Mutual  mis.  h^d  gQ^,  ^  sovereign.  There  was  no  intention  to  part  with  a 
'  MandiT^  Sovereign.  The  thing  which  came  into  his  pocket  he  knew 
nothing  of  so  as  to  be  able  to  say  whether  it  was  a  sovereign  or 
not.  He  did  not  care  to  look.  He  perhaps  assumed,  and  did 
assume,  that  it  was  a  shilling,  and  the  prosecutor  assumed  that 
it  was  a  shilling.  Neither  of  them  knew.  That  being  the 
state  of  things,  I  have  come  to  the  conclusion  that  it  does  fall 
within  the  authority  of  those  cases  in  which  it  has  been  held  that 
where  a  man  finds  property,  and  at  the  time  at  which  he  finds  it 
has  the  full  means  of  hnowing  whose  it  is,  with  full  power  at 
once  to  disgorge  it,  and  perfect  knowledge  that  it  was  not 
intended  for  him,  and  then,  upon  the  first  opportunity,  fraudu- 
lently appropriates  it  the  moment  he  finds  that  he  has  got  it, 
that  then  that  is  larceny,  and  that  that  was  the  taking — the 
time  at  which  he  found  it  in  his  pocket,  knowing  it  was  not 
intended  to  be  there,  knowing  he  was  not  intended  to  have  it, 
and  then  and  there  fraudulently  appropriating  it.  Now,  I  see  no 
stretch  of  the  law,  it  seems  to  me,  in  applying  the  same  prin- 
ciple here  which  was  applied  in  Beg.  v.  Thurhom  (1  Den.  C.  0. 
387),  and  in  other  cases,  and  that,  the  jnry,  having  their 
attention  directed  to  those  points,  intended  to  find  it  larceny 
upon  that  principle.  That  being  so,  I  think  that  the  decision 
can  be  supported.  I  do  not  know  that  it  is  necessary  for  me, 
after  the  very  full  way  in  which  the  case  has  been  argued  on 
both  sides,  to  say  more.  Indeed,  I  could  not  add  to  the  weight 
of  the  judgment  of  my  brother  Cave;  nor  oaght  I  longer,  I 
think,  to  detain  the  court  whilst  I  am  giving  my  own  views, 
knowing  that  my  Lord  the  Chief  Justice  has  written  a  judgment 
on  the  same  subject,  and  in  the  same  view,  I  believe,  with  which 
I  entirely  concur. 

Lord  CoLEBiDQB,  C.J.  read  the  following  judgment. — I  have  had 
the  advantage  of  reading  the  judgment  prepared  in  this  case  by  my 
brother  Cave,  and  in  so  much  of  his  judgment  as  relates  to  the 
question  of  larceny  at  common  law  I  entirely  concur.  I  think 
it  very  doubtful,  indeed,  if  this  conviction  could  be  supported  on 
the  ground  that  there  was  any  bailment  of  the  sovereign  to  the 
prisoner.  I  much  doubt  if  there  was  in  this  case  any  bailment 
at  all.  I  was  one  of  a  considerable  minority  of  judges  on  the 
second  argument  of  Eteg.  v.  Macdonald  (15  Q.  B.  Div.  323),  and 
my  opinion  was,  and  is,  that  bailment  is  not  a  mere  delivery  on 
a  contract,  but  is  a  contract  itself.  Sir  William  Jones  speaks  of 
it  as  that  contract  which  the  lawyers  call  bailment :  (Sir  William 
Jones    on   Bailment,  1.)     ^'  Bailment  or  delivery  of  goods  to 
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another  person  for  a  particalar  nse/'  says  Sit  William  Bla»ck-       .  R»>. 
stone  (2  Bla.  Com.  396).     '^  Bailment  is  a  compendious  expres-     ^hwhll. 
sion  to  signify  a  contract  resulting  from  delivery/^  says  Story        _ 
on  Bailments^  1.     Twice  over  the  same  writer  in  his  work  on     .  1895. 
Contracts^  ss.  680-681,  speaks  of  bailment  as  itself  a  contract,     l^^^^ 
"  Depositnm  (that  is,  bailment)  is  a  contract/'  says  Grotius  in      innocent 
his  inirodaction  to  Roman- Dutch  law,  Depositnm,  s.  2.     "  The     receipt— 
contract  of  bailment ''  is  not  a  mere  loose  and  common  phrase,  t^j^^^n^ua 
but    is    the  accurate  expression  of  a  legal  idea  ;    and  I  must      /urandi, 
confeBS  it  appears  to  me  to  be  doing  some  violence  to  the  plain 
facta  of  this  case  to  hold  that  there  was  any  implied  contract 
(there  certainly  was  no  express  contract)  of  bailment  between 
the    prisoner    and    Keogh.     On  the  question  as   to  larceny  at 
common  law,  I  desire   to   add  only  a  few  words^  and  to  call 
attention  to  a  case  to  which  my  attention  has  been  called  by  a 
gentleman  at  the  bar,  which  was  not  mentioned  in  the  argument, 
possibly  because  it  was  one  which  did  not  exactly  suit  the  views 
of    either    party  to   that  argument.      I  assume  it    to  be  now 
established  law  that  where  there  has  been  no  trespass  there  can 
at  common  law  be  no  larceny.     I  assume  it  also  to  be  settled  law 
that  where  there  has  been  a  delivery — ^in  the  sense  in  which  I 
will    explain    in   a    moment — of  a  chattel  from  one  person  to 
another,    subsequent    misappropriation  of  that    chattel  by  the 
person  to  whom  it  has  been  delivered  will  not  make  him  guilty 
of  larceny,  except  by  statute,  with  which  I  am  not  now  con-    . 
cerned.     But  then  it  seems  to  me  very  plain  that  delivery  and  7s 
receipt  are  acts  into  which  mnnt>f^]    intnntiimi   enters,  and  that 
there  is  not  in  law  any  more  than  in  sense  a  delivery  and  receipt, 
unless   the  giver  and.  receiver  intend    to   give  and  to  receive 
respectively  what  is    respectively    given    and   received.      It  is 
intelligent  delivery,  as  I  think,  which  the  law  speaks  of,  not  a 
mere  physical  act,  from  which  intelligence  and  even  conscious-     / 
ness  are  absent.     I  hope  it  is  not  laying  down  anything  too 
broad  or  loose,  if  I  say  that  all  acts,  to  carry  legal  consequences, 
must  be  acts  of  the  mind,  and  to  hold  the  contrary,  to  hold  that 
a  man  did  what  in  sense  and  reason  he  certainly  did  not ;  that  a 
man  did  in  law  what  he  did  not  know  he  was  doing,  and  did  not 
intend  to  do— -to  hold  this  is  to  expose  the  law  to  very  just  but^^.^^ 
wholly  unnecessary  ridicule  and  scorn.     I  agree  with  my  brother 
Stephen  that  fictions  are  objectionable,  and  I  desire  not  to  add 
to  them,  but  it  seems  to  me,  with  diffidence,  that  he  creates 
the  fiction  who  holds  that  a  man  does  what  he  does  not  know 
he  does  and   does  not  mean   to  do,  not   he  who  says  that  an 
act  done  by  an  intelUgent  being  for  which  he  is  to  be  respon- 
sible is  not  an  act  of  that  being  unless  it  is  an  act  of  his  intelli- 
gence.     If  it   bad    been  so  decided  by  authority  which  binds 
me,    of   course  I  should    submit  ;    but  if  it  has  not   been  so 
decided^  I  take  the  freedom  to  say  that  it  is  not  law — at  least 
yet.     In   this  case,   therefore,  it   seems  to  me,  there  was  no 
delivery  of  the  sovereign  to   the  prisoner   by  Keogh^  because 
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Hae.     /there  was   no  intention  to  deliver^  and  no  knowledge  that  it 

AsHWBLL.  ^*^  heen  delivered.    Applying  the  same  principles  of  reason- 

ing^  it  appears  to  me  that  the  sovereign  was  received  by  the 

1885.  prisoner  and    misappropriated   by   him  at    one    and  the  same 

y~^__  instant   of  time.     In    good  sense  it    seems  to  me  he  did  not 

lanocent  take  it  till  he  knew  what  he  had  got ;  and  when  he  knew  what 

receipt-^  he  had  got^  that   same  instant  he  stole,  it.      According   to  all 

Jlftt/tia/  mw.  j.}jQ  cases,  if  at   the  very  moment  of  the  receipt   of  a  chattel 

take — Aniihus  ,.  .•^■•.•'.  •.  ^-i*^*  •- 

furandi.  the  receiver  mtends  to  misappropriate  and  does  misappropriate 
it,  he  is  guilty  of  larceny.  I  think,  for  the  reasons  I  have 
given,  and  in  the  sense  I  have  defined,  the  prisoner  did  so 
here ;  and  this  seems  to  me,  with  great  deference  to  my  brother 
Smith,  to  be  the  answer  to  the  exceedingly  able  and  ingenious 
passage  in  his  judgment  in  which  he  says  that  it  is  a  fallacy  to 
confound  two  things  so  utterly  difierent  as  the  discovery  of  a 
mistake  and  the  stealing  of  a  chattel.  I  do  not  shrink  firom 
the  conclusion  which  seems  to  me  good  sense,  that  sometimes 
the  discovery  of  a  mistake  and  the  stealing  of  a  chattel  may 
be  the  same,  or  rather  may  be  two  forms  of  words  equally 
descriptive  of  the  same  facts,  if,  as  here,  the  chattel  is  really 
discovered  and  stolen  at  one  and  the  same  instant  of  time.  This 
would  be  my  view  if  the  case  were  bare  of  authority,  and  the 
matter  were  res  integra.  But  it  is  not  res  integra^  and  there  is 
abundant  authority.  On  this  part  of  the  case  I  concur  with  my 
brother  Gave.  I  think  we  cannot  reverse  this  conviction  without 
practically  overruling  Lord  Eldon  in  Oixrtwright  v.  Qreen  (8  Ves. 
405),  the  Court  of  Exchequer  in  Merry  v.  Oreen  (7  M.  &  W. 
623),  and  the  dicta  cited  by  my  brother  Cave  from  the  judgment 
of  the  majority  of  the  judges  in  Reg.  v.  Middleton  (L.  Bep.  2 
C.  C.  38).  I  can  see  no  sensible  or  intelligible  distinction 
between  the  delivery  of  a  bureau  not  known  to  contain  a  sum  of 
money  or  a  purse  and  the  delivery  of  a  piece  of  metal  not  known 
to  contain  in  it  20s. ;  and  the  passage  in  the  judgment  of  Sir 
A.  Cockbum,  which  was  assented  to  by  the  majority  of  the 
judges  in  Beg.  v.  Middleton,  appears  to  me,  as  it  does  to  my 
brother  Cave,  to  be  decisive  of  this  case.  It  remains  only  for 
me  to  call  attention  to  Beg.  v.  Biley  (Dearsley,  149),  the  case 
which  I  mentioned  at  the  beginning  of  my  judgment.  In  that 
case  a  man  had  without  intending  it,  and  innocently,  driven  off 
a  lamb  belonging  to  another  man  with  a  flock  belonging  to  him- 
self. Some  time  afterwards  he  discovered  the  mistake,  and  sold 
his  own  flock  and  the  lamb  that  was  not  his  own  to  a  purchaser. 
It  was  held  that  he  was  guilty  of  larceny  of  the  lamb.  The  case 
was  tried  in  1852,  when  the  law  of  the  replication  de  injuria 
decided  in  Oogate's  case  (8  fiep.  66  b),  and  the  distinction  between 
case  and  trespass  decided  in  Scott  v.  Shepherd  (2  W.  Bl.  892)^ 
still  commanded  the  assent,  indeed  the  veneration,  of  Westminster 
Hall.  And  the  ground  on  which  the  conviction  was  supported 
was  that  there  had  been  a  trespass  in  driving  off  the  lamb,  how- 
ever innocently,  that  by  the  sale  the  trespass  became  felonious^ 
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asd  I  sappoBe  felonious  ah  imtio,  to  bring  it  within  the  definitions        R». 
y  given  in  Reg.  v.  Thurbom  (1  Den.  C.  0.  387).     The  court  there     ^^^^ 

upheld  the  conviction  on  a  ground  extremely  technical.     If  the        

owner  of  the  lamb  had  been  present  when  it  was  driven  off^  and        18S5. 
believed  it  to  be  one  of  the  prisoner's  flock,  according  to  the     >~~ 
present  argument  the  conviction  in  Reg.  v.  Riley  (Dears.  0.  0.     ^mo!^ 
149)  must  have  been  quashed.     I  cannot  think  it  would  have      receipt— 
made  any  difference^  and  the  case  as  it  stands  is  an  authority  /l"^'/**" 
under  circumstances  hardly  different  from  those  in  the  present      furawK, 
case  for  upholding  this  conviction.      I  am  therefore  of  opinion 
that  the  conviction  was  right.     In  the  judgment  I  have  pro- 
nounced I  am  desired  to  say  that  my  learned  brothers  Grove^ 
Pollock,  and  Huddleston  concur.     There  are,  therefore,  seven  for 
affirming  the  conviction  and  seven  for  quashing  the  conviction, 
and  by  the  well-known  rule   of    this    court,  prcesumitur   pro 
\^    neganUy  the  conviction  stands. 

Conviction  Harmed. 

Solicitors  for  the  prosecution,  Robinson,  Preston,  and  Stow, 
agents  for  Berridge  and  Miles,  Leicester. 

Solicitor  for  the  prisoner.  Solicitor  to  the  Treasury. 
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Saturday,  Feb.  27,  1886. 

(Before  Lord  CoLismax,  C.J.,  Makistt,  Hawkins,  Dat,  and 

Geantham,  JJ.) 

Rio.  v.  Flowxbs  (a) . 

Larceny — Money  given  by  mistake — Innocent  receipt — Mutual 
mistake — Animus  furandi  on  ascertaining  mistake — Feloniovs 
taking. 

Where  money  or  goods  have  been  innocently  received,  a  subsequent 
fraudulent  appropriation  vrill  not  render  the  receiver  guilty  of 
larceny,  the  decision  in  Reg.  v.  Ashwell  (16  Cox  0.  0.  I ;  53 
L.  T.  Rep.  N.  S.  773)  not  being  an  authority  to  the  contrary. 

CASE  reserved  for  the  opinion  of  this  court  by  the  learned 
Recorder  for  the  borough  of  Leicester,  at  the  last  Epiphany 
Qnarter  Sessions  for  that  borough,  upon  the  trial  of  an  indict- 

(a)  Reported  by  R.  CimiruoHAM  Olen,  Esq.,  Bairistaivat-Lftw. 
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ment  wbich  chaiged  aae  Ghariea  Flowen  with  haTing,  on  the 
31st  day  of  October,  1875,  while  bang  servant  to  one  Samael 
Lennard  and  another,  fdoniooaly  stolffli,  tskoi,  and  carried  away 
188e.  certain  mon^  to  the  amount  of  seven  shillings  and  one  penny 
halfpenny  the  property  of  the  said  Samnel  Lennard  and  another, 
his  masters. 

It  appeared  from  the  case  that  the  pnaoner  had  been  for  aboat 

lSu^^l^  three  months  next  preceding  the  Slst  day  of  October,  1885,  a 

f^ramdL      dicker  in  the  service  of  Messrs.  Lennard  Brothers,  a  firm  of  shoe 

manafactorers  in  Leicester,  in  whose  establishment  the  following 

mode  of  payment  of  the  wages  of  thdr  employes  was  adopted,  viz. : 

The  amount  of  wages  dae  to  each  workman  was  calculated  from 
the  time  book  and  ent»ed  in  the  wages  book.  Each  amount 
was  then  made  np  and  pat  into  a  small  paper  bag,  which  was 
then  sealed,  and  the  ba^  so  secored  were  sent  to  the  varioos 
rooms  in  which  the  men  worked.  The  for^nan  of  each  of  snch 
rooms  then  distribnted  the  bags  containing  the  wages  among  the 
men  onder  his  charge.  When  a  mistake  occurred  the  workman 
affected  thereby  took  his  bag  to  one  Francis  Cufflin  (the  derk) 
to  have  the  mistake  rectified. 

On  the  Slst  day  of  October  there  was  due  to  the  prisoner  the 
sum  of  sixteen  shillings  and  eightpence,  and  after  the  workmen 
had  been  paid  their  wages  the  prisoner  came  to  Cufflin,  and  said 
that  he  was  three  pence  short,  and  gave  him  the  bag  into  which 
his  money  had  been  put.  The  top  of  the  bag  had  been  torn  off, 
and  the  bag  was  empty.  Another  workman  named  Jinks  had 
also  come  to  Cufflin  for  a  correction  in  his  money,  stating  that 
fivepence  or  sixpence  was  due  to  him,  and  had  handed  to  Cufflin 
his  bag  with  seven  shiUings  and  eleven  pence  halfpenny  in  it. 
Cufflin,  thereupon,  gave  the  prisoner  by  mistake  Jinks's  bag,  and 
also  three  pence  in  copper,  into  his  hand,  and  the  prisoner, 
having  received  Jinks's  bag,  went  away  immediately,  and  in  the 

Sresence  of  one  of  his  fellow-workmen  emptied  the  contents  of 
inks's  bag  into  his  hand,  saying,  ''  The  biter  has  got  bit ;  he 
has  paid  me  double  wages.''  He  then  turned  to  another  man 
and  said,  '^  Come  on,  we'll  go  and  have  a  drink  .on  it." 

At  the  close  of  the  case  for  the  prosecution,  it  was  submitted 
on  behalf  of  the  prisoner  that  there  was  no  case  to  go  to  the 
jury,  as  the  evidence  failed  to  show  that  the  prisoner  at  the  time 
he  received  the  seven  shillings  and  eleven  pence  halfpenny  from 
Cufflin  had  the  animiis  furandi,  or  guilty  mind,  essential  to 
constitute  the  offence  of  larceny,  and  Uiat  any  subsequent 
fraudulent  appropriation  of  the  money  by  the  prisoner  was 
immaterial  in  so  far  as  the  offence  of  larceny  was  concerned. 

The  learned  Recorder,  however,  held  that  there  was  evidence 
to  go  to  the  jury  of  the  prisoner  having  the  animus  furandi  at 
the  time  he  received  from  Cufflin  the  money,  and  he  also  ruled, 
in  deference  to  the  opinion  of  certain  of  the  learned  judges  in 
Beg.  V.  Ashwell  (58  L.  T.  Rep.  N.  S.  778 ;  16  Cox  C.  C.  1 ; 
16'Q.  B.  Div.  190 ;  55  L.  J.  65,  M.  C.)^  that  if  the  prisoner  received 
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tbe  money  innocently,  bnfc  afterwards  fraudnlenily  appropriated  Rsck 

it  to  his  own  nse,  he  was  guilty  of  larceny.     Haying  directed  the  -.    '^• 

jury  to  this  effect  he  put  to  them  the  following  qaestioDs,  viz. :  

1.  Did  the  prisoner,  from  the  time  he  received  from  Oafflin  the  1886. 
bag  containing  the  seven  shillings  and  eleven  pence  halfpenny,  lo"^^ 
know  that  it  did  not  belong  to  him  ?     To  this  the  jury  answered,  iiHl^^r 

No.  receipt-- 

2.  Did  the  prisoner,  having  received  the  bag  and  its  contents  ^^i^^' 
innocently,  afterwards  fraudulently  appropriate  them  to  his  own      furandi, 
use  ?     And  to  this  the  jury  answered.  Yes. 

The  learned  Recorder  thereupon  directed  a  verdict  of  guilty  to 
be  entered  on  the  first  count  of  the  indictment,  which  was  that 
above  set  out,  and  reserved  the  question  for  the  consideration  of 
this  court,  whether,  the  jury  not  having  found  afiBlrmatively  that 
the  prisoner  had  the  animus  Jurandi  at  the  time  he  received  the 
seven  shillings  and  eleven  pence  halfpenny  from  Cufflin,  he  could 
be  rightly  convicted  of  larceny  by  reason  of  the  subsequent 
fraudulent  appropriation  by  him  of  the  said  money  to  his  own 
Qse? 

No  one  appeared  on  behalf  of  the  prosecution  or  the  prisoner. 

Lord  GoLBKiDGE,  C.J. — This  case  might  have  raised  a  very 
subtle  and  interesting  question.  The  manner  in  which  the 
learned  recorder  has  stated  it,  however,  raises  a  question  which  is 
distinguishable  from  that  which  was  raised  in  the  case  of  Reg,  v. 
Ashwell.  Now,  in  that  case,  the  judges  who  decided  in  favour  of 
the  conviction  never  meant  to  question  that  which  has  been  the 
law  from  the  beginning,  and  to  hold  that  the  appropriation  of 
chattels  which  had  previously  been  innocently  received  should 
amount  to  the  offence  of  larceny.  If  that  case  is  referred  to,  it 
will  be  6een  that  I  myself  assumed  it  to  be  settled  law  that  where 
there  has  been  a  delivery  of  a  chattel  from  one  person  to 
another,   subsequent  misappropriation  of   that   chattel  by  the 

Eerson  to  whom  it  has  been  delivered  will  not  make  him  guilty  of 
iroeny,  except  by  statute.  In  the  present  case,  however,  the 
learned  recorder  appears  to  have  directed  the  jury  that,  if  the 
prisoner  received  the  Ts.  ll^d.  innocently,  but  afterwards 
fraudulently  appropriated  the  money  to  his  own  use,  he  was 
guilty  of  larceny.  But  no  such  rule  was  intended  to  be  laid  down 
in  Beg.  v.  Ashwell,  and  the  direction  of  the  learned  recorder  was 
not,  in  my  opinion,  in  accordance  with  that  decision.  It  is  quite 
possible  for  the  jury  to  have  considered  consistently  with  that 
direction  that  a  fraudulent  appropriation,  six  months  after  the 
receipt  of  the  money,  would  justify  them  in  finding  the  prisoner 
goilty  of  larceny.  The  question  we  are  asked  is,  whether  the 
jury,  not  having  found  affirmatively  that  the  prisoner  had  the 
anirrms  furandi  at  the  time  he  received  the  money,  he  was  rightly 
convicted  of  larceny  by  reason  of  the  subsequent  fraudulent 
appropriation.  In  my  opinion,  he  was  not.  The  judgments  of 
those  judges  who  affirmed  the  conviction  in  Beg.  v.  Ashwell^  if 
carefully  read,  show  that  they  considered  that  to  justify  a  con- 

D  2 
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viddon  for  larceny  there  most  be  a  taking  possession  simol- 

taneoosly  with  the  formation  of  the  fraadnlent    intention  to 

appropriate^  and  that  was  not  the  oase  here. 

1886.  Manistt^  J. — ^I  am  of  the  same  opinion.     The  difference  of 

Larcm       <>P"iioii  among  the  judges  who  decided  the  case  of  Reg.  v.  AsKwell 

innoSa'    was  in  the  application  to  the  particular  facts  in  that  case  of  the 

receipt^     settled  principle  of  law,  that  the  innocent  receipt  of  a  chattel^ 

uJte^Atr^   coupled  with  the  subsequent  fraudulent   appropriation  of  that 

furcauU,     chattel^  does  not  amount  to  larceny.     And  while  certain  of  the 

judges  were  of  opinion  that  there  had  been  a  fraudulent  taking 

and  not  an  innocent  receipt^  and  held  that  Ashwell  had  been 

guilty  of  larceny,  the  others,  on  the  contrary,  were  of  opinion 

that  there  had  been  an  innocent  receipt,  and  that,  therefore,  there 

had  been  no  larceny.     I  am  glad  to  think  that  the  old  rule  of  law 

remains  unaffected. 

Hawkins,  J. — The  old  rule  of  law  was  not  questioned  by  any 
of  the  judges  in  Reg.  v.  AshwelL  This  case  is  distinguishable, 
for  here  the  learned  recorder  told  the  jury  that  if  the  prisoner 
receired  the  7«.  ll^d.  innocently,  but  afterwards  fraudulently 
appropriated  that  money  to  his  own  use,  he  was  guilty  of  larceny. 
It  appears  clear  to  me  that  that  direction  could  not  be  right,  and 
that  the  learned  recorder  misapprehended  the  rule  of  law. 

Day,  J. — I  was  one  of  those  who  dissented  frx>m  affirming  the 
conviction  in  Beg.  t.  Ashwell,  and  hare  only  to  add  that,  in  my 
opinion,  this  conviction  cannot  be  supported. 
Gbantham,  J. — I  am  of  the  same  opinion. 

Conviction  quashed. 


CROWN   CASES   RESERVED. 

Satwrday,  Feb.  27,  1886. 

(Before    Lord   Colbbidqb,   C.J.,    Manisty,  Hawkins,  Day,  and 

G&ANTHAM,  JJ.) 

Req.  v.  Peters,  (a) 

Banhruptcy  Act,  1883 — Undischarged  ba/nkrupt  obtaining  credit — 
Beceipt  of  goods  without  payment — Absence  of  stipulation  for 
credit— 46  }  47  Vict.  c.  52,  *.  31. 

(a)  Reported  by  R.  CumaHOHAM  Gmr,  Eeq^  Barristor-at-Lftw. 
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Where  a/n  undUeharged  bankrupt  obtains  goods  of  the  value  of  20Z.        Rbo- 
and  upwards,  withotU  paying  for  them  at  the  time  he  obtains      pj^, 

theni,  and  without  informing  the  person  from  whom  such  goods 

are  obtained  that  he  is  an  wndischarged  bankrupt^  he  is  guilty  of       1886. 
a  misdemsanour  under  sect.  31  of  the  Bankruptcy  Act,  1883,  Sanhmtev-^ 
notwithstanding  that  the  contra/st  may  be  silent  upon  the  question  Cret^&btained 
of  credit.  h  undU- 

8o  held  by  the  majority  of  the  court,  Manisty,  J.  dissentients,         jtoT— J^we 

Held,  also,  by  the  whole  court,  that  a  person  may  be  indicted  in  of  striatum 
England  for  having,  whilst  resident  therein,   obtained    credit  for  credit— In- 

!  wiihin  the  meaning  of  sect.  31  of  the  Bankruptcy  .4c«,  1883,  ^gi^^JJ^ 
from  a  person  resident  in  Irela/nd  ai  the  tims  such  credit  was  credit  obtained 
obtained.  fi^  rendt^ 

in  Ireland. 

THIS  was  a  case  stated  by  the  Recorder  of  the  city  and  coanty 
of  Newcastle-upon-Tyne  for  the  opinion  of  the  court  for 
the  consideration  of  Crown  Cases  reserved,  from  which  it 
appeared  that  the  prisoner  was  tried  at  tbe  Epiphany  Quarter 
Sessions  for  that  city  and  coanty  on  the  12th  day  of  January, 
1886,  on  an  indictment  which  charged  that  he,  being  an  undis- 
chaived  bankrupt  who  had  been  adjudged  bankrupt  pursuant  to 
the  &nkmptcy  Act,  1883,  unlawfully  and  with  intent  to  defraud 
did  obtain  credit  to  the  extent  of  twenty  pounds  and  upwards 
from  one  William  Carson,  of  Dreen,  in  the  County  of  Antrim,  in 
that  part  of  the  United  Kingdom  called  Ireland,  who  at  the  time 
was  carrying  on  business  as  a  farmer  at  such  place,  without 
informing  the  said  William  Carson  that  he,  the  said  John  Peters, 
was  an  undiBcharged  bankrupt  when  he  so  obtained  credit  or 
preyionsly  thereto  contrary  to  sect.  31  of  the  Bankruptey  Act. 

Tbe  prisoner  was  adjudicated  a  bankrupt  on  the  25th  day  of 
February,  1884,  and  remained  an  undischarged  bankrupt.  On 
the  27th  day  of  Angost,  1 885,  the  prisoner  wrote  from  Newcastle- 
on-Tyne  to  William  Carson,  who  resided  in  the  county  of  Antrim 
in  Ireland,  a  letter,  in  which  he  expressed  a  wish  to  be  informed 
the  lowest  price  Carson  would  take  for  a  black  cob  he  had  to  sell, 
the  oob  to  be  put  on  board  the  steamer  at  Lame.  Inclosed  in 
the  letter  was  a  card  on  which  the  prisoner  represented  himself 
as  a  hay  and  com  merchant  of  Ord-street,  Newcastle-upon-Tyne, 
wholesale  and  retail. 

In  answer  to  the  prisoner's  letter,  Carson,  on  the  1st  day  of 
September,  1885,  wrote  that  he  would  take  22Z.  for  the  cob,  such 
price  to  be  firee  of  expenses  from  Ireland,  and  added,  "  if  you 
think  of  him  I  will  see  him  on  the  boat  safe^  at  Lame,  and 
will  haye  eyeiy  thing  done  for  you  as  cheaply  as  1  can.'' 

The  prisoner,  on  receiving  the  letter  of  the  1st  day  of  Sep- 
tember despatohed  the  following  telegram  from  Newcastle : 

Fran  J.  29iiM%t  Oxd-stnei|  and  S,  Stanton-rtreet,  NewoMtle,  to  W.  Gaimii,  Dtmii 
Gdly  Bsekqr,  Co.  Antrim. — Your  letter  reoeiTod ;  ideeae  send  the  hone  to  eatoh  the 
si  iMmt  to-moiTOir  afternoon  by  the  narrow  gange,  BeUymena. 


On  receipt  of  soch  telegram,  and  on  the  3rd  day  of  September, 
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Bm.        1885^  the  horse  was  put  on  board  a  steamer  at  Lame,  in  Ireland, 

as  directed  by  the  prisoner,  who  paid  the  carriage  to  a  railway 

company  in  Newcastle,  on  the  4th  day  of  September,  on  which 

18S6w        day  the  horse  duly  arrived  at  Newcastle,  and  was  delivered  by 

D^^ZZI   _  them  to  the  prisoner,  who  immediately  afterwards  sold  the  horse 

CrtdSt^tained  for  his  own  benefit,  and  the  price  thereof  had  never  been  paid  by 

by  uiuHg-     the  prisoner  to  Carson. 
charged  bank^      The  prisoner  did  not  at  any  time  disclose  the  fact  that  he  was 
^stipuleuion  <^  undischarged  bankrupt. 

for  credit^ln*      In  conscquence  of  his  not  having  received  payment  for  the 

rficftn«i<  in    torse,  on  the  18th  day  of  October  Carson  came  to  England,  and 

cruUt^ob^Md  went  to  prisoner's  private  address  in  Stanton-street,  Newcastle, 

fr^re$idaa   saw  the  prisoner,   and   demanded    payment,   but  was   refased 

m  Ireland,    payment,  no  reason  or  excuse  being  alleged  for  nonpayment. 

Upon  the  above  facts  it  was  contended,  on  behalf  of  the 
prisoner,  that  there  was  no  evidence  to  go  to  the  jury  that  he  had 
obtained  credit  within  the  meaning  of  sect.  31  of  the  Bankruptcy 
Act,  1888,  and  that  if  he  had  obtained  credit,  such  credit  was 
not  obtained  within  the  city  of  Newcastle,  but  outside  the  juris- 
diction of  the  court,  viz.,  in  Ireland,  to  which  the  Act  dia  not 
apply. 

The  Recorder  overruled  the  objections,  and  held  that  there  was 
a  case  for  the  jury,  who  found  the  prisoner  guilty. 

The  question  reserved  by  the  case  was  whether  there  was 
evidence  to  go  to  the  jury  of  an  offence  committed  by  the 
prisoner  under  the  81  st  section  of  the  Bankruptcy  Act,  1888 
(46  &  47  Vict.  c.  62),  within  the  jurisdiction  of  the  learned 
recorder. 

Sect.  81  of  that  Act  enacts  as  follows : 

Where  an  andischaiiged  bankrapt  who  has  been  adjudged  bankrupt  under  this  Act 
obtains  credit  to  the  extent  of  twenty  pounds  or  upwarcb  from  any  person  without 
informing  such  person  that  he  is  an  undischai|(ed  bankrupt,  he  shall  be  guilty  of  * 
misdemeanour,  and  may  be  dealt  with  and  pxmished  as  if  he  had  been  guilty  of  * 
misdemeanour  under  the  Debtor's  Act,  1869,  and  the  provisions  of  that  Act  shaU 
apply  to  proceedings  under  this  section. 

/.  L.  WaUony  for  the  prisoner,  contended  that  in  order  that 
there  should  be  an  obtaining  credit  it  was  necessary  that  there  should 
be  a  right  to  defer  payment  obtained  by  the  terms  of  the  contract, 
and  that  where  such  right  was  absent  the  purchaser  was  merely 
not  called  upon  to  pay  owing  to  the  kindness  of  the  vendor. 
From  the  definition  of  credit  given  by  Locke,  cited  in  Johnson's 
Dictionary,  it  was  clear  that  there  must  be  a  time  limited  during 
which  credit  should  be  allowed,  whereas  here  there  was  no 
time  limited;  the  transaction,  therefore,  was,  commercially 
speaking,  a  cash  transaction.  [Hawions,  J. — The  credit  is 
given  for  an  unascertained  period,  is  it  not  ?]  No ;  a  purchaser 
may  enjoy  credit  without  credit  in  fact  having  been  given  him, 
and  unless  a  purchaser  makes  it  a  condition  that  he  is  allowed 
credit  he  does  not  obtain  credit  within  this  section.  If  the 
contention  of  the  other  side  was  correct,  the  offence  was  complete 
when  the  horse  was  placed  in  the  steamer  at  Lame,  and  the 
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prisoner  liable  to  be  oonviotod,  althongh  he  was  able  and  willing        Rw. 
to  pay  for  the  horse  immediately  he  received  it  in  Newcastle. 
Assuming  that  the  prisoner  had  obtained  credit^  still  there  was 
no  jurisdiction  in  this  country  to  try  the  offence^  for  the  Bank-        1886. 
mptcy  Act,  1883,  does  not  extend  to  Ireland,  and  the  credit  was  D^-ZIZy^.. 
obtained  in  Ireland  immediately  the  horse  was  delivered  to  the  Cr^tS^ned 
prisoner's  agents,  the  carriers  :  {Reg.  v.  Jones,  1  Den.  C.  C.  551 ;     6y  vndU- 
Bossell  on  Crimes,  5th  sect.,  vol.  2,  p.  583.)  ^^a^ 

Joel,  for  the  prosecution,  was  only  required  to  argue  upon  the  ^itipufation 
first  point  raised  for  the  defence,  and  contended  that  the  contract /or  credit— In^ 
was  complete  immediately  the  prisoner  despatehed  the  telegram  j^^^^^J^ 
accepting  the  vendor's  terms ;  at  that  moment  the  parties  were  credit  obtained 
ad   idem,  and    the   property    passed.      There  was,   therefore,  from  resident 
nothing  left  to  the  vendor  but  the  right  to  stoppage  in  transitu  ;    *"  Ir^^ 
the  prisoner  necessarily  enjoyed  credit,  and,   whether  it  was 
stipalated  for  or  not,  if  he  actually  enjoyed  it  he  obteined  credit 
within  the  meaning  of  the  section. 

Walton  in  reply. 

Lord  CouBiDOB,  CJ. — ^We  are  all  of  opinion  that  as  regards  the 
second  point  it  must  be  decided  in  favour  of  the  conviction.  The 
Question  is,  where  the  indictment  should  have  been  laid.  It 
cbar^es  the  prisoner  that  he  being  an  undischarged  bankrupt 
obtained  credit  to  the  extent  of  202.  and  upwards  from  a  person 
in  Ireland,  and  we  are  all  of  opinion  that  the  prisoner  obtained 
credit  (if  at  all)  in  Newcastle.  It  appears  that  the  prisoner  lived 
in  Newcastle ;  that  he  wrote  to  Carson  from  that  city  and  received 
the  answers  to  his  letters  in  that  citv ;  and  further,  that  he 
ordered  the  horse  to  be  sent  to  Newcastle,  and  received  it  there. 
No  qoestion  i&  raused  by  the  case  as  to  whether,  if  the  offence  was 
committed  in  Ireland,  the  prisoner  could  have  b^en  indicted  in 
that  coontry,  and  it  is  therefore  unnecessary  to  decide  that  point, 
at  the  Bame  time  we  do  not  say  that  an  indictment  would  not 
haye  lain  in  Ireland  under  such  circumstances.  But  the  prisoner 
having,  in  our  opinion,  obtained  credit  in  Newcastle,  we  are  of 
opinion  that  so  fax  the  conviction  is  rieht.  The  other  question  is 
perhaps  the  more  important  one,  and  turns  upon  the  following 
fiu^ :  [States  the  facts.]  Now,  when  the  contract  contained  in 
the  correspondence  was  made,  the  prisoner  was  an  undischarged 
bankrupt,  and  it  is  for  us  to  decide  whether  under  these  circum- 
stancea  he  obtained  credit  in  respect  of  this  horse.  On  behalf  of 
the  priaoner  it  is  said  that,  there  being  no  stipulation  with  regard 
to  the  time  of  payment,  there  was  no  obtaining  credit ;  that  in 
the  absence  of  such  a  stipulation  the  contract  was  necessarily  for 
immediate  payment ;  that  a  cash  transaction  could  not  be  an 
obtaining  credit  within  sect.  81  of  the  Bankruptcy  Act,  1888, 
merely  becanae,  as  a  matter  of  Ceuit,  no  money  was  paid,  and  that 
it  oonld  not  be  intended  that  a  person  who  got  an  article 
without  expressljr  stipulating  for  credit  was  to  be  said  to  have 
obtained  credit  within  the  meaning  of  that  section.  In  support 
of  Uus  contention  sect.  11  of  the  Debtors  Act|  1869|  was  cited, 
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Rw.        which  contains  the  following  words :  "  obtains  any  property  on 
Pktbbb       credit^  and  has  not  paid  for  the  same/'  and  it  was  said  that  the 

'      section  under  consideration  was  intended  to  present  the  obtaining 

1886.        a  regular  mercantile  credit^  and  not  merely  an  isolated  instance  of 
Banknwtru  —  obtaining  goods  without  payment.     Against  that  contention  are 
Ci  edit  obtained  the  words  of  the  section  themselves,  however,  and  we  must  bear 
by  undis-     in  mind  that  it  is  very  undesirable  to  take  words  in  an  Act  of 
^^A^ee  Parliament  and  construe  them  in  other  than  their  ordinary  sense, 
of  Btipuiatum  nnless  they  are  clearly  intended  to  be  so  construed.     Now,  the 
for  credit— In-  words  of  the  section  are  ''obtains  credit,''  and  the  question  is, 
EwhnTwhere  ^^^  ^^®  prisoner  obtain  credit  ?    It   is  said  that  because  he  did 
credit  obtained  not  Stipulate  for  it  he  did  not  obtain  it,  but  the  section  does  not 
from  rendau   gay  that  he  must  stipulate  for  credit,  nor  does  it  require  a  special 
M  Ireland,    contract  that  credit  is  to  be  given ;  and  where,  as  here,  there  has 
been  a  substantial  time  when  the  goods  have  been  unpaid  for  I 
think   that   credit  has  been  obtained.     I  am  quite  aware  that 
meanings  in   dictionaries   must  not  be  taken  as  authoritative 
exponents  of  words  in  Acts  of  Parliament,  but  it  is  a  well-known 
rule  that  such  words  should  be  read  as  used  in  their  ordinary 
sense,  unless  the  context  shows  otherwise,  and  we  may  therefore 
look  to  dictionaries  in  order  to  ascertain  what  is  the  ordinary 
meaning  of  words.     Now,  I  find  in  Johnson's  Dictionary  that 
credit  is  the  correlative  of  debt,  and  here  a  debt  was  clearly 
created  by  the  prisoner  obliaining  the  horse  without  paying  for 
it,  and  therefore  the  prosecutor  Carson  gave  credit  to  the  prisoner. 
Again,  credit  is  defined  by  Webster  to  be  ''  trust,  the  transfer  of 
goods  in  confidence  of  future  payment,"  which  definition  seems 
peculiarly  applicable  to  the  present  case,  where  the  horse  was 
delivered  by  Carson  in  reliance  upon  the  probity  of  the  prisoner. 
This  section  is  no  doubt  a  strong  interference  with  commercial 
transactions,  but  it  is  only  the  transactions  with  undischarged 
bankrupts  which  are  affected,  and  they  are  interfered  with  whether 
they  are  small  or  large  transactions.     That  the  Act  does  a£fect 
large  transactions  as  well  as  small  should  not,  in  my  opinion, 
affect  our  decision ;  und  if  we  find  that  the  Act  can  be  fairly  said 
to  interfere  with  small  transactions,  it  may  also  be  fairly  said  that 
it  interferes  with  large  ones.     Did  the  Act  prevent  an  undis- 
charged bankrupt  from  obtaining  the  necessaries  of  life  without 
stating  his  position  it  would  be  an  intolerable  state  of  affairs,  but 
that  is  not  the  fact,  for  it  only  makes  the  obtaining  credit  under 
such  circumstances  to  the  extent  of  202.  and  upwards  an  offence. 
Had  the  prisoner  here  stated  his  position,  it  is  clear  he  would  not 
have  obtained  the  horse,  and  he  therefore  came  not  only  within 
the  plain  words  of  sect.  81  but  also  within  the  mischief  which  that 
section  was  intended  to  meet.     It  seems  to  me  that  the  fair 
meaning  of  the  words  ''  obtains  6redit "  is  where  a  person  obtains 
goods  without  payment  and  without  stating  that  he  is  an  undis- 
charged bankrupt.     My  brothers  Hawkins,  Day,  and  Grantham 
concur  with  me  in  this  opinion,  and  we  are  therefore  of  opinion 
that  this  conviction  should  be  affirmed. 
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Manistt^  J. — It  is  with  great  regret  «that  I  am  obliged  to  differ        Rso. 
from  the  judgment  of  the  rest  of  the  coart ;  and  I  do  so  firsts  upon       ^* 

the  groand  that  in  my  opinion  the  prisoner  did  not  in  this  case        

obtaiit  credit.     Credit  was  never  given^  nor  was  the  prisoner  at        1886. 
any  moment  entitled  to  it.     Upon  the  delivery  of  the  horse  on  the       ,     j   _ 
steamer  at  Lame^  there  became  a  debt  due^  for  which  the  prisoner  credlt'^taineu 
ooald  have  been  saed  at  any  moment.     I  quite  agree  that  the     Oy  undU- 
words  of  an  Act  of  Parliament  should   be  construed  in  their  ^f!^J^^„ 
ordinary  sense^  except  when  it  is  clear  that  a  limited  and  special  0/  stipvlation 
meaning  is  intended  to  be  attached  to  them.     But  in  this  case  it  f in- credit -In- 
appears  to  me  that  the  ordinary  sense  of  the  words  in  this  section  j^j^^J^^ 
is  not  that  which  has  been  attached  to  them.     In  my  opinion  ^r^  obtained 
they  mean  a  credit  transaction^  as  distinct  from  a  cash  transac-  from  resident 
tion ;  and  this  is  shown  by  comparing  them  with  the  words  of    •"  Ireland 
sect.  11  of  the  Debtors  Act^  1869.     In  my  opinion  the  buying  of 
goods  with  a  stipulation  for  credit  is  what  is  intended  to  be 
prevented^  and  it  is  not  intended  to  affect  a  cash  transaction. 
Otherwise,  the  resnlt  would  be  that  the  prisoner  would  have  been 
guilty  of  a  misdemeanour^  even  supposing  that  he  had  paid  for 
the  horse  immediately  upon  its  arrival  in  Newcastle.     That  is 
a  result  which  I  do  not  think  the  Legislature  could  have  contem- 
plated.    Had  the  words  "  unless  the  jury  is  satisfied  that  he  had 
no  intent  to  defraud/'  which  are  used  in  sect.  11  of  the  Debtors 
Act^  1869^  been  inserted^  the  onus  would  have  been  upon  the 
prisoner  of  disproving  any  fraudulent  intention.     But  I  cannot 
think  that  it  was  ever  intended  to  make  it  a  misdemeanour  for  a 
man  to  order  a  horse  for  22Z.  without  disclosing  the  fact  of  his 
being  an  undischarged  bankrupt,  if  he  subsequently  paid  for  the 
horse ;  or  even  that  he  should  be  guilty  of  an  offence  if,  at  the 
time  of  ordering  the  goods,  he  is  able  to  pay  for  them,  and 
honestly  intends  to  do  so.     In  construing  the  section,  I  think  we 
ought  to  take  this  result  into  consideration ;  and  I  am  therefore 
of  opinion  that  the  section  is  only  intended  to  meet  the  case 
where  a  credit  transaction  is  entered  into  by  an  undischarged 
bankrapt  without  disclosing  the  fact  of  his  being  an  undischarged 
bankrupt.     In  my  opinion  this  conviction  should  be  quashed. 

Conviction  affirmed. 

Solicitor  for  the  prosecution.   The    Solicitor  to  the  Board  of 
Trade. 

Solicitor  for  the  prisoner,  T.   Gray,  for  Diz  and  Warlow,  New- 
caatle-npou-l^ne. 
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Saturday,  March  27, 1886. 

(Before  Lord  CoLnoDOB,  G.J.,  Mathkw,  Day,  Smith,  and 

Wills,  JJ.) 

Rio.  v.  Csohmikb.  (a) 

3nbezzlemerU — Fraud  &y  an  agerU — Money  ininuted  for  specific 
purpose — Stockjobbing — Deposit  for  cover  and  commission — 
Conversion  of  money  by  stockbroker — 24  ^  25  Vict.  c.  96,  s,  75. 

On  ike  2nd  day  of  November,  1885,  W.  by  letter  instructed  the 
prisoner,  a  stockbroker,  to  buy  for  him  on  the  following  day 
certain  stock  at  90,  to  hold  for  a  rise,  the  time  to  dose  to  be 
left  open,  amd  indosed  a  cheque  for  211.  5#.  '*for  cover  and 
commissionJ* 

On  the  Srd  day  of  November  the  stock  specified  teas  at  91^,  and 
the  prisoner  paid  the  d^ue  into  his  bank  without  purchasing , 
and  subsequently  spent  the  money  for  his  own  use,  the  balance 
standing  tohisoredttai  his  bankers  on  the  \Ath  day  of  November 
being  only  8Z. 

Upon  a  ease  reserved  at  the  trial  of  an  indictment  under  24  ^  25 
Vict,  c.  96,  «.  75,  whiA  charged  the  prisoner  for  that  he  having 
been  intrusted  as  a  broker  and  aoent  with  a  security  for  the 
payment  of  money,  with  a  direction  in  writing  to  apply  it  for  a 
specific  purpose,  in  violation  of  good  faith,  and  contrary  to  the 
terms  of  such  direction,  converted  to  hisown  use  such  security : — 

Held,  that  the  prisoner  was  merely  the  agent  of  W.  to  hold  and 
apply  the  money  for  which  the  cheque  was  sent  for  a  specific 
pwrpose,  and  that  he  wa^  rightly  convicted  under  the  drcum- 
stances  of  having  converted  the  cheque  to  his  own  use,  as  charged 
in  the  indictment. 

CASE  reserved  by  the  Common  Serjeant  for  the  consideration 
of  this  court  in  a  case  tried  at  the  Central  Criminal  Court 
on  the  10th  day  of  Februaiy,  1886,  the  facts  stated  being  the 
following : 

The  defendant  was  charged  under  the  75th  section  of  the 
24  &  25  Vict,  c.  96,  for  that  he  having  been  intrusted  as  a  broker 
and  agent  with  a  security  for  the  payment  of  money,  with  a 
direction  in  writing  to  apply  it  for  a  specific  purpose,  in  violation 
of  good  fiuth,  and  contrary  to  the  terms  of  such  direction,  con- 
verted to  his  own  use  such  security. 

The  second  count  was  similar  to  the  first,  except  that  the 
defendant  was  charged  with  converting  to  his  own  use  the 
proceeds  of  the  security. 

(a)  Reportod  by  R.  OmnmroBAK  Qimk,  Eiq.i  Bacriitor-ftt-Lftw. 
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One  Bobeii  Henry  Wand  liad  received  from  the  defendant  a 
book  entitled  '^  Mr.  Herbert  Harrison's  ABC  Gnide  to  the  Stook 
Exchange^  exhibiting  the  certain  method  of  making  money  and 
aroiding  risk  through  its  agency/'  in  which  was  tke  following 
paragraph  under  the  head  of ''  Corer '' : 

CovoTf  whidh  reprosenta  the  amonnt  of  money  or  approved  seciirity  depoaited  by  tiie 
difliiit  in  rapport  of  the  speciilfttion  to  be  andertakeii  for  his  acoonnt,  and  is  in  other 
words  the  assoranoe  to  the  broker  that  his  reiponsibility  ceases,  when  he  has  acted  to 
the  best  of  his  ability  in  the  client's  interest.  Without  snoh  deposit  the  broker  wonld 
be  liable  to  the  Stock  Exchange  for  all  losses  incurred,  which  would  become  ruinous 
whflo,  as  in  my  case,  there  are  very  many  eUents  some  of  whom  act  entirely  upon 
their  own  judgment.  As  I  proceed  to  illustrate  my  system  of  conducting  the  business, 
it  win  be  readily  peioeiTed  that  under  it  **  many  are  the  gains ;  the  losses  few.'*  I 
buy  or  seU  stocks  or  shares  at  a  price  with  an  inclu8i?e  commission  of  one-<dxteenth 
sad  open  any  stock  no  matter  how  speculative  on  receipt  of  1  per  cent  ooTer. 

On  the  22nd  day  of  November^  1885  Wand  wrote  to  the 
defendant  a  letter  which  (so  far  as  is  material)  was  as  follows : 


Bio. 
GBomaBi. 

1886. 

EmbexdemiMt 
— Ftxatd  hu 

offent  —  Sto3i' 

jobbing  — 

Money  tti- 

trusttdfor 

tpecificpurpoM 

— C<mer  and 

•    . 

OOflURMflOJI* 


Dear  Sir, — If  you  can  buy  me  to-morrow  (Tuesday)  North  British  at  90,  buy  2000 
to  hold  lor  •  rise,  the  time  to  close  to  be  left  open  whilst  I  watch  the  market.  I 
indose  my  cheque  for  coTer  and  commission  21/.  5<. 

This  was  set  ont  as  the  direction  in  writing  in  the  indictment. 
Wand  contended  that  he  had  originally  written  ''  91/'  and  that  it 
had  been  altered  to  **  90/'  The  defendant's  derk^  who  receired 
the  letter,  swore  that  he  had  not  altered  it.  There  was  *'  91 " 
on  the  connterfoil  of  the  cheqne.  On  the  3rd  day  of  November^ 
the  day  on  which  the  purchase  was  to  be  made^  the  price  of 
North  British  was  91^,  tnerefore  it  was  impossible  that  the  order 
could  be  ezecnted^  whether  the  figures  were  90  or  91.  On  the 
5th  day  of  November  the  price  was  90|  to  91^  but  the  order  was 
for  the  8rd«  Wand  received  no  communication  whatever  in 
reply  to  his  letter,  and  accordingly,  on  the  11th  day  of  November, 
he  sent  a  telegram  to  the  defendant,  which  (so  far  as  is  material) 
ran  as  follows : 

Ha^a  you  boQ^t  British  91  ?  Shall  wait  Bridgwater  for  reply.  Poet  offloe  half 
hour. 


telegram  appears  to  have  been  received  in  London  at  11.43 
ajn.  At  12.27  noon  the  defendant  sent  a  telegram  to  Wand, 
whioh  (so  far  as  is  material)  was  as  follows : 

Op«i  British  90  2^    Send  furtiier  cheque.    Ayoid  risk.    Reply  Harrison. 

The  telegram  was  followed  on  the  same  day  by  a  sold  note  to 
the  foUowing  effect : 

19)  Telegimph-streeti 

London,  llth  Not.,  1886. 


1^000 


8toek-*92is  14,720 
British 


Price. 
92| 


14,800 
14^374 


Cost. 
£    9.    d. 


For  the  SOtfa  Not. 
discount  subject 


Stn.14. 


^^ 


%niaigin. 
Bnles  at  hack  hereof. 


Harrison,  Stoekhrokar. 
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Rtc.  Waud  had  given  no  directions  to  the  defendant  to  open  British 

^'  at  92  i,  and  he  went  to  the  defendant's  office  and  saw  the  defen- 

'"°"'    dant's  clerk,  and  repudiated  the  purchase  of  British  at  92^,  and 

1886.       it  was  ultimately  withdrawn.     Wand's  cheque  for  21Z.  bs.,  which 

/—       was  drawn  on  the  London  and  Provincial  Bank,  South  Kensington 

-^FraudXy  branch,  payable  to  the  order  of  Herbert  Harrison,  was  indorsed 

agent— Stock"  "  Herbert  Harrison/'  and  paid  into  the  defendant's  bank,  and  on 

jMing--     \}^q  3^^  j^y  of  November  a  receipt  was  sent  from  the  defendant's 

trusted f&r    ^^©0  to  Waud  for  the  amount  of  the  cheque. 

tpecificpurpoae      There  were  several  dealings  in  reference  to  stocks  between 

—Cover  and  Waud  and  the  defendant,  but  the  defendant  never  refunded  the 

commueum.    ^n  5,.  ^ent  him  by  Waud  ''for  cover  and  commission." 

The  defendant,  having  absconded,  was  arrested  on  the  28th  day 
of  December  at  Madrid. 

It  was  proved  that  on  the  14th  day  of  December,  1885,  the  whole 
amount  standing  to  his  credit  at  his  bank  was  81.  At  the  trial 
it  was  contended  on  behalf  of  the  defendant  that  there  was  no 
case  to  go  to  the  jury,  but  the  Common  Serjeant  left  the  case  to 
the  jury  after  consulting  Denman,  J.,  and  they  found  a  verdict  of 
guilty. 

The  first  question  raised  for  the  decision  of  this  court  was, 
whether  the  letter  of  the  2nd  of  day  November  was  a  sufficient 
direction  in  writing  to  satisfy  the  terms  of  the  75th  section  of 
25  Vict.  c.  96 ;  and  in  the  event  of  the  court  being  of  opinion 
that  the  letter  was  such  a  sufficient  direction  in  writing,  the 
further  question  was  raised  :  ''  Did  the  defendant  convert  the 
cheque  for  212.  5^.  or  its  proceeds,  to  his  own  use,  contrary 
to  the  terms  of  such  directions  within  the  meaning  of  the  Act." 

By  24  &  25  Vict.  c.  96,  s.  75,  it  is  enacted  that : 

Whosoever,  hATing  been  intrueted,  either  solely  or  jointly  with  any  other  person,  as 
a  banker,  merchant,  broker,  attorney,  or  other  agent  with  any  money  or  seourity  for 
the  payment  of  money,  with  any  direction  in  writing  to  apply,  pay,  or  deliver  such 
money  or  aeonrity,  or  any  part  thereof  respectively,  or  the  proceeds,  or  any  part  of 
the  proceeds  of  such  security,  for  any  purpose,  or  to  any  person  specified  in  such 
directions,  shall,  in  violation  of  good  faith,  and  contrary  to  the  terms  of  such  direc- 
tion, in  anywise  convert  to  his  own  use  or  benefit,  or  the  use  or  benefit  of  any  person, 
other  than  the  person  by  whom  he  shall  have  been  so  intrusted,  such  money,  security, 
or  proceeds,  or  any  part  thereof  respectively  ....  shall  be  guilty  of  a  misde- 
meanour, and  being  convicted  thereof  shaU  be  liable,  at  the  discretion  of  the  court,  to 
be  kept  in  penal  servitude  for  any  time  not  exceeding  seven  years  and  not  less  than 
three  years,  or  to  be  imprisoned  for  any  term  not  exceeding  two  years,  wltli  or  with- 
out luurd  labour. 

Kempf  Q.C.  (with  him  0.  W.  Matthews)  for  the  defendant. — 
The  prosecution  rely  upon  the  decision  in  Reg  v.  Christian 
(L.  Rep.  2  C.  C.  94;  12  Cox  0.  C.  502).  Now,  in  that  case, 
Blackburn,  J.,  in  his  judgment,  said:  ''Before  turning  to  the 
words  of  the  statute,  look  at  the  facts.  The  prisoner  being  an 
agent  within  the  meaning  of  the  statute  (for  as  to  that,  no 
question  is  reserved),  consents  to  act  on  the  terms  contained  in  his 
first  letter  of  the  12th  day  of  November.  He  accordingly  receives 
instructions  to  buy,  and  various  securities  are  bought.  It  seems 
immaterial  to  consider  whether    any  privity  of  contract  was 


commission. 
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established  between  the  prosecutrix  and  the  sellers.     There  is,        Rn. 
at  any  rate,  no  donbt  that  the  prisoner  must  have  made  himself    ^    ^' 

personally  liable  to  them.    And  therefore  he  would  have  a  right,        J 

after  paying  for  shares,  if  he  did  pay,  to  refuse  to  hand  them  over  1886. 
till  he  was  repaid.  He  would  also  have  a  right  to  require  cash  „  jZIZ-- 
beforehand  so  as  to  keep  him  out  of  advances.  In  this  state  of  ^Praud  bv 
things  he  writes  his  letter  of  the  27th  day  of  November,  and  the  agmt'-Stc3^ 
prosecutrix  her  answer  of  the  same  date.  Now,  looking  at  the  ^^^9  — 
fiicts,  and  noting  down  what  seems  to  have  been  her  meaning  as  tru^^- 
to  the  cheque,  I  have  no  doubt  as  to  what  it  must  be.  '  Inasmuch  speeiflcpurposs 
as  there  is  a  sum  of  336Z.  which  I  have  to  pay  to  set  the  Japanese  —^'^^  ?^^ 
bonds,  get  the  proceeds  of  the  cheque  m  the  way  most  convenient 
to  yourself  and  pay  for  the  bonds.'  '^  Here  the  defendant  had 
not  to  pay  for  anything,  he  was  to  take  the  cheque  for  cover  and 
comsiission,  and  therefore  had  a  right  to  pay  it  into  his  bank. 
The  moment  it  was  paid  into  his  account  at  his  bankers  he  had 
a  right  to  use  it,  subject  merely  to  his  repaying  the  amount  in  a 
certain  event.  In  order  to  be  within  the  decision  cited,  the 
direction  requires  such  words  as  ''I  send  yon  cheque  to  pay 
deposit  on  bonds.''  As  it  is,  the  only  remedy  the  prosecutor  has 
is  to  sue  for  his  money.  In  Beg.  v.  Oolde  (2  Moo.  &  Rob.  425)« 
which  was  a  decision  upon  7  &  8  Vict.  c.  29,  s.  49,  a  statute  con- 
taining words  practically  the  same  as  the  words  in  the  statute  in 
auestion,  the  court  held  that  it  was  essential  the  indictment 
bonld  idlege  a  written  direction  as  to  the  application  of  the 
proceeds.  Now,  although  there  was  a  direction  in  writing  here, 
the  defendant  had  done  nothing  contrary  to  that  direction.  He 
was  directed  to  hold  the  money  as  cover  and  commission. 
[Wills,  J. — ^The  fact  is,  however,  tiiat  he  did  not  hold  it  as  cover 
and  commission,  he  spent  it.]  He  spent  moneys,  certainly,  but 
as  the  cheque  was  crossed,  it  was  practically  necessary  he  should 
pay  it  into  nia  bank,  and  if  he  spent  that  particular  amount  he 
did  BO  at  the  peril  of  having  to  repay  it  out  of  other  moneys. 
Had  he  repaid  it  out  of  other  moneys,  no  proceedings  could  have 
been  instituted.  He  was  instructed  to  make  a  particular  con- 
tract, which  he  need  not  have  made  until  after  he  had  paid  the 
money  into  his  bank.  [Day,  J. — ^If  he  did  not  make  the 
particnlar  contract,  was  not  he  bound  to  return  the  cheque  ?] 
Ifo;  he  had  the  right  to  pay  the  cheque  into  his  bank  as  soon  as 
he  received  it.  He  was  directed  to  keep  the  cheque  and  to  have 
the  use  of  it.  [Lord  Coleridge,  C.J. — He  was  to  use  it  in 
a  particnlar  way,  in  which,  as  it  turned  out,  he  could  not  use  it.] 
He  was  not  to  pay  away  this  particular  money.  [Mathew,  J. — 
Your  difficulty  is  that  it  was  a  case  of  an  agent,  and  not  the  case 
of  two  contracting  parties.]  I  must  admit  he  was  an  agent. 
[Lord  CoLEBiDOi,  C.J. — Then  where  was  his  authority  to  spend 
diis  money  ?]  He  was,  no  doubt,  bound  to  return  the  money  at 
some  time  or  another,  but,  in  the  meantime,  I  submit  he  had  a 
right  to  deal  with  it  as  if  it  were  his  own. 
Mead  and  Bieharda,  for  the  prosecution,  were  not  callM  on. 
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Bbo.  Lord  GoLERiDOK^  C.J. — ^This  case  has  been  very  ingeniously 

ORoinoRB     *i^g^6d,  but  when  we  come  to  look  at  the  facts^  and  at  the  words 

^^   '    of  the  letter^  there  is^  in  my  opinion^  no  difficulty  in  arriving  at 

I88d.       what  our  judgment  should  be.     Here  is  a  man  who^  it  must  be 

-  .     7     ^  admitted,  was  in  the  position  of  an  agent :  he  received  money 

Embezzlement      i.ii'  ^  i*.  .-i  ai_«iii_j 

—Fraud  hi/  which  he  was  to  apply  m  a  particular  way^  and  which  he  had  no 

agent'-' Stock'  right  to  Spend  in  any  other  way.     He  did,  however,  spend  it  in  a 

jMing  -     ^ny  other  than  that  in  which  he  was  directed  to  apply  it,  and  he 

trv^d  for    1^,  therefore,  in  my  opinion,  within  the  words  of  this  statute,  and 

ipeeificpurpoae  the  questions  we  are  asked  in  this  case  must  be  answered  in  the 

—Cover  and  affirmative,  and  the  conviction  affirmed. 

Mathew,  Day,  Smith,  and  Wills,  JJ.  concurred. 

OonvtcHon  affirmed. 
Solicitors  for  the  prosecution,  Edwa/rd  Beall  and  Oo. 
Solicitor  for  the  defendant,  O.  A.  Stewart. 


BEAUMARIS    WINTER  ASSIZE,   1885-6. 

Thy/r$day,  Jan.  21,  1886. 

(Before  Pollock,  B.) 

RiBQ.  V.  Thomjls  Qbifviths  and  Thokas  Williams,  (a) 

Justicee — Preliminary  inquiry — Cross-examination  by  defendants* 
solicitor — Discretion  of  justices  to  prohibit — Summary  Juris- 
diction  Act,  1884  (47  |-  48  Vict.  c.  48),  s.  7. 

Certain  justices  at  a  preliminary  inquiry  into  an  alleged  case  of 
highway  robbery  declined  to  permit  the  solicitor  representing 
the  prisoners  to  cross-examine  the  witnesses  for  the  prosecution, 
believing  thai  they  possessed  a  discretionary  power  in  the 
matter. 

Sect.  7  of  the  Summary  Jurisdiction  Act,  1884,  provides  thai  the 
expression  •'  court  of  summary  jurisdiction  '^  in  sect.  50  of  the 
Summary  Jurisdiction  Act,  1879,  shall  include  justices,  a  justice 
or  magistrate,  whether  acting  under  the  Summary  Jurisdiction 
Acts,  or  any  of  them,  or  under  any  other  Act,  or  by  virtue  of 
his  or  their  commission  or  by  the  com/mon  law. 

Held,  that  the  justices  had  no  discretion  to  prohibit  the  solicitor 
to  the  prisoners  from  cross-examining   the  witnesses  for  the 

■ 

(a)  Reported  by  J.  E.  Yinckht,  Esq.,  Barrister-at-Law. 
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proieeution,  and  that  the  right  to  eroas^examine  is  absoluie  both        Rv. 

under  the  Summary  Juriedietion  Acts  amd  by  the  common  law.  Q^nHiroM 
Queers,  as  to  the  course  to  be  adopted  when  justices  have  prohibited        ^nd 

cross-examination.  Wxluamb. 

THOMAS  GRIFFITHS  and  Thomas  WilliamB  were  brought  !!??: 
to  Beaamaria  Winter  Assizes  upon  an  indictment  charging  Jn^vtr^  hefon 
ihem  that  they,  in  and  upon  one  Robert  Roberts  feloniously  did  ^^^^, 
make  an  assault  and  nine  pounds  in  gold^  the  moneys  of  the  nation  of  com- 
said  Robert  Roberts,  from  the  person  and  agfainst  the  will  of  the/>Arinaiirs  wit- 
said  Robert  Roberts,  feloniously  and  violently  did  steal,  take,  and  *^^J^ 
carry  away.  jurudictfoR, 

M,  Douglas  for  the  defence. — Before  the  case  is  opened  I  have 
to  make  a  statement  to  your  Lordship.  It  appears  that  at  the 
preliminary  inquiry  from  which  the  prisoners  were  committed  for 
iaial  the  justices  refused  to  allow  the  solicitor  for  the  prisoners 
to  cross-examine  the  witnesses  for  the  prosecntion. 

Pollock,  B. — The  fact  is  mentioned  in  the  depositions,  but 
this  is  not  the  proper  time  or  place  at  which  to  enter  into  the 
question.    The  trial  must  proceed. 

/.  E.  Vincent,  for  the  prosecntion,  opened  the  case  and 
examined  the  prosecutor.    At  the  end  of  the  cross-examination. 

Pollock,  B.  having  ascertained  that  there  was  no  more  direct 
evidence  of  the  offence  charged,  asked  the  jury  whether  they 
could  satisfactorily  convict  upon  such  evidence,  and  a  verdict  of 
"  Not  guilty  '^  was  returned. 

Douglas. — ^I  should  like  to  mention  the  point  which  I  raised  at 
an  earlier  period.  The  magistrates  refhsed  to  allow  any  cross- 
examination  of  the  witnesses  for  the  prosecution. 

Vincent. — ^My  instructions  are  that  the  statement  made  is  not 
precisely  accurate.  It  was  attempted  to  cross-examine  the 
witnesses  at  a  period  considerably  later  than  the  preliminary 
inquiry.  At  the  same  time,  withont  admitting  the  facts,  it  is 
highly  desirable  that  your  Lordship  should  express  an  opinion 
upon  the  subject  in  order  that  the  practice  may  be  settled. 

Douglas. — ^I  submit  that  there  is  no  doubt  of  the  right  of 
prisoners  charged  with  an  indictable  offence  to  be  represented  at 
the  preliminary  inquiry  by  counsel  or  solicitor,  and  that  counsel 
or  a  solicitor  representing  prisoners  have  an  absolute  right  to 
oroaa-examine  the  witnesses  for  the  prosecution.  There  is  no 
discretion  in  the  magistrates,  and  for  very  good  reason,  inasmuch 
as,  if  the  magistrates  possessed  a  discretion  and  exercised  it  by 
rdhsing  to  permit  cross-examination,  no  use  could  be  made  at 
the  trial  of  the  depositions  of  a  witness,  although  death,  illness, 
or  other  sufficient  cause  should  render  it  impossible  for  the 
witness  to  be  called. 

Pollock,  B. — ^It  is  certainly  much  to  be  desired  that  the  practice 
should  be  settled.  I  am  clearly  of  opinion  that  not  only  under 
the  Summary  Jurisdiction  Acts,  but  also  by  the  common  law, 
prisoners  at  the  preliminary  inquiry  have  a  right  to  be  repre- 
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Rn.        sented  by  connael  or  solicitor,  and  that  such  counsel  or  solicitor 
0BI1TITH8     ^^^  *^  absolute  right   to    cross-examine  the  witnesses  for  the 
AND         prosecution.     For  the  reason  which  has  been  given,  it  would  be 
WiLUAMi.     most  unfortunate  if  magistrates  possessed  a  discretion  to  prohibit 
cross-examination^  since  the  exercise  of  that  discretion  would 
prevent  the  depositions  of  a  witness  from  being  used  at  the 
In^ty  before  trial  under  any  circumstances,  and  would  tend  to  impair  that 
CrMs^ami'  *PP®*rance  of  perfect  fairness  which  is  the  first  essential  of  pro- 
nation cf  com-  ceedings  in  a  criminal  court.     I  express  no  opinion  concerning 
plainanVs  tpit-  the  conduct  of  the  magistrates  in  this  particular  case,  as  there  is 
^^^tunmm^  ^^™®  dispute  in  regeurd  to  the  facts ;  but,  in  my  opinion,  it  is 
uiisdiction.    desirable  that  the  practice  should  be  settled  upon  the  lines  which 
I  have  stated. 

Solicitor  for  the  prosecution,  E.  Jones  Roberts,  Menai  Bridge. 
Solicitor  for  the  defence,  Thornton  Jones,  Bangor. 


JUDICIAL  COMMITTEE  OP  THE  PRIVY  COUNCIL. 

Oct.  21  and  22, 1885. 

(Present :  The  Lobd  Chancellor  (Halsbury),  Lords  Fitzqbrald, 
MoNESWBLL,  and  Hobhoubb,  the  Master  of  the  Rolls  (Lord 
Esher),  and  Sir  Barnes  Peacock. 

Reg.  V,  RiEL.  (a) 

PETITION   for  leave  TO  APPEAL  FROM   THE  COURT  OF  QUEEN^S  BENCH 

FOR  THE   PROVINCE  OF  MANITOBA,   CANADA. 

Law  of  Canada — Stat.  34  ^  35  Vict.  c.  28 — Provision  for  the 
administration  of  any  territory  not  included  in  a  province — 
Ultra  vires — Practice — Shorthand  notes  of  evidence — Canadian 
stat,  43  Vict.  c.  25. 

By  the  Imperial  statute  34  ^  35  Vict.  c.  28,  s.  4,  it  is  enacted  that 
the  Parliament  of  Canada  may  from  time  to  time  make  provi- 
sion  for  the  administration,  peace,  order,  and  good  government 
of  any  territory  not  for  the  time  being  included  in  any  province. 

Held,  that  these  words  authorised  the  enactment  of  provisions 
and  forms  of  criminal  procedure  unknown  to  the  English  common 
law  ;  and  fu/rther,  that  the  fact  that  a  court  of  law  might  come 

(a)  Reported  by  C.  E.  Maldsn,  Eaq.,  Barrister-at-Law. 
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to  the  conclusion  that  a  particular  enactment  was  not  calculated  Heg. 

as  a  matter  of  fact  and  policy  to  secure  peace,  order,  and  good  ^^' 

government,  would  not  entitle  them  to  regard  it  as  ultra  vires  the         

Dominion  Parliament  to  enact.  1886. 

The  Canadian  statute,  43  Vict,  c,  25,  includes  high  treason  in  the  ^  ~r 

J    tt  A-L  *         i»  Canada — 

words     any  other  cnmes."  Administra- 

By  sect,  76,  sub-sect.  7  of  the  last-mentioned  Act  it  is  provided  that   Hon  of  terri" 
a  magistrate  shall  take  or  cause  to  be  taken  in  writing  full  notes  <<>"««•— ^]»«c<. 

^  mt  ,j  *' ''  fient  of  laws 

oj  the  evidence,  unknoum  to 

Held,  that  taking  full  notes  of  the  evidence  in  shorthand  was  a  English  rom- 

compliance  with  the  statute,  ^^  ^'^* 

Petition  for  leave  to  appeal  refused. 

THIS  was  a  petition  by  Loais  Kiel  for  leave  to  appeal  from  an 
order  of  the  Court  of  Queen's  Bench  for  the  Province  of 
Manitoba,  affirming  a  conviction  against  him. 

The  petitioner  was  the  leader  of  an  insurrection  in  the  north- 
west territories  of  Canada,  which  was  not  put  down  without  some 
fighting  and  loss  of  life.  He  afterwards  surrendered  to  the 
Canadian  Government,  and  was  tried  before  a  stipendiary 
magistrate  and  a  jury  of  eight  persons  at  Regina  in  the  north- 
west territories  of  Canada,  convicted  of  high  treason,  and 
sentenced  to  death. 

Bigham,  Q.C.,  Jeune,  and  Fitzpatrick  (of  the  Canadian  Bar) 
appeared  for  the  petitioner. 

The  Attorney-General  (Sir  R.  Webster,  Q.C.)  R,  8.  Wright, 
and  Danckwerts  for  the  Crown. 

Burbidge,  Q.C.  (of  the  Canadian  Bar)  watched  the  case  on 
behalf  of  the  Canadian  Government. 

The  arguments  appear  sufficiently  from  the  judgment  of  their 
Lordships. 

The  LiOBB  Changeixob  (Halsbury)  gave  judgment  as  follows. — 
This  is  a  petition  of  Louis  Riel,  tried  in  July  last  at  Regina,  in 
the  north-west  territories  of  Canada,  and  convicted  of  high 
treason,  and  sentenced  to  death,  for  leave  to  appeal  against  an 
order  of  the  Queen's  Bench  of  Manitoba  confirming  that  convic- 
tion. It  is  the  usual  rule  of  this  committee  not  to  grant  leave  to 
appeal  in  criminal  cases,  except  where  some  clear  departure  from 
the  requirements  of  justice  is  alleged  to  have  taken  place. 
Whether  in  this  case  the  prerogative  to  grant  an  appeal  still 
exists,  as  their  Lordships  have  not  heard  that  question  argued, 
they  desire  neither  to  affirm  nor  to  deny,  but  they  are  clearly  of 
opinion  that  in  this  case  leave  should  not  be  given.  The 
petitioner  was  tried  under  the  provisions  of  an  Act  passed  by  the 
Canadian  Legislature,  providing  for  the  administration  of  criminal 
justice  for  those  portions  of  the  north-west  territory  of  Canada  in 
which  the  offence  charged  against  the  petitioner  is  alleged  to 
have  been  committed.  No  question  has  been  raised  that  the  facts 
as  alleged  were  not  proved  to  have  taken  place,  nor  was  it  denied 
before  the  original  tribunal,  or  before  the  Court  of  Appeal  in 
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Rbo.        Manitoba^  that  the  Acts  attribated  to  the  petitioner  amounted  to 
j^^        the  crime  of  high  treason.     The  defence  upon  the  facts  sought  to 

be  established  before  the  jury  was^  that  the  petitioner  was  not 

1886.  responsible  for  his  acts  by  reason  of  mental  infirmity.  The  jury 
Cana^-^  before  whom  the  petitioner  was  tried  negatived  that  defence,  and 
Administra.  ^^o  argument  has  been  presented  to  their  Lordships  directed  to 
Hon  of  terri'  show  that  that  finding  was  otherwise  than  correct.  Of  the  objec- 
^^^r/'h^'  ^^^^^  raised  on  the  face  of  the  petition  two  points  only  seem  to 
vnknown  to  ^^  Capable  of  plausible,  or  indeed  intelligible  expression,  and 
English  com-  they  have  been  urged  before  their  Lordships  with  as  much  force 
mon  law.  ^^  ^^^  possible,  and  as  fully  and  completely  in  their  Lordships' 
opinion  as  they  would  have  been  if  leave  to  appeal  had  been 
granted,  and  they  have  been  dealt  with  by  the  judgments  of  the 
Court  of  Appeal  in  Manitoba  with  a  patience,  learning,  and 
ability  that  leaves  very  little  to  be  said  upon  them.  The  first 
point  is,  that  the  Act  itself  under  which  the  petitioner  was  tried 
was  ultra  vires  the  Dominion  Parliament  to  enact.  That  Parlia- 
ment derived  its  authority  for  the  passing  of  that  statute  from 
the  Imperial  statute  34  &  35  Vict.  c.  28,  which  enacts  that  the 
Parliament  of  Canada  may  from  time  to  time  make  provision  for 
the  administration,  peace,  order,  and  good  government  of  any 
territory  not  for  the  time  being  included  in  any  province.  It  is 
not  denied  that  the  place  in  question  was  one  in  respect  of  which 
the  Parliament  of  Canada  was  authorised  to  make  such  provision, 
but  it  appears  to  be  suggested  that  any  provision  differing  from 
the  provisions  which  in  this  country  have  been  made  for  adminis- 
tration,  peace,  order,  and  good  government  cannot,  as  matters  of 
law,  be  provisions  for  peace,  order,  and  good  government  in  the 
territories  to  which  the  statute  relates;  and  further  that,  if  a 
court  of  law  should  come  to  the  conclusion  that  a  particular 
enactment  was  not  calculated  as  matter  of  fact  and  policy  to 
secure  peace,  order,  and  good  government,  that  they  would  be 
entitled  to  regard  any  statute  directed  to  those  objects,  but 
which  a  court  should  think  likely  to  fail  of  that  effect,  as  tiMra 
vires  and  beyond  the  competency  of  the  Dominion  Parliament  to 
enact.  Their  Lordships  are  of  opinion  that  there  is  not  the  least 
colour  for  such  a  contention.  The  words  of  the  statute  are  apt 
to  authorise  the  utmost  discretion  of  enactment  for  the  attain- 
ment of  the  objects  pointed  to.  They  are  words  under  which 
the  widest  departures  from  criminal  procedure  as  it  is  known 
and  practised  in  this  country  have  been  authorised  in  Her 
Majesty's  Indian  empire.  Forms  of  procedure  unknown  to  the 
English  common  law  have  there  been  established  and  acted  upon, 
and  to  throw  the  least  doubt  upon  the  validity  of  powers  conveyed 
by  those  words  would  be  of  widely  mischievous  consequence. 
There  was  indeed  a  contention  upon  the  construction  of  the 
Canadian  statute  43  Vict.  c.  25,  that  high  treason  was  not 
included  in  the  words  "  any  other  crimes,'*  but  it  is  too  clear  for 
argument,  even  without  the  assistance  afforded  by  the  10th  sub- 
section, that  the  Dominion  Legislature  contemplated  high  treason 
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as  comprehended  within  fche  language  employed.     The  second        Rbo. 
point  suggested  assumes  the  validity  of  the  Act^  but  is  founded        J^' 

upon  the  assumption  that  the  Act  has  not  been  complied  with.        

By  the  7th  sub- section  of  the  76th  section  it  is  provided  that  the        1886. 
magistrate  shall  take  or  cause  to  be  taken  in  writing  full  notes  of     .,  "^_ 
the  evidence  and  other  proceedings  thereat^  and  it  is  suggested    Administra- 
that  this  provision  has  not  been  complied  wifch^  because^  though   thn  of  leni- 
no  complaint  is  made  of  inaccuracy  or  mistake,  it  is  said  that  the  '^'^'^J^/^"^^'" 
notes  were  taken  by  a  shorthand  writer  under  the  authority  of    unknown  to 
the  magistrate,  and  by  a  subsequent  process  extended  into  ordi-  English  com 
nary  writing  intelligible  to  all.     Their  Lordships  desire  to  express      ^^^  ^'^^ 
no  opinion  what  would  have  been  the  effect  if  the  provision  of  the 
statute  had  not  been  complied  with,  because  it  is  unnecessary  to 
consider  whether  the  provision  is  directory  only,  or  whether  the 
failure  to  comply  with  it  would  be  ground  for  error,  inasmuch  as 
they  are  of  opinion  that  the  taking  full  notes  of  the  evidence  in 
shorthand  was  a  causing  to  be  taken  in  writing  full  notes  of  the 
evidence,  and  a  literal  compliance  therefore  with  the  statute. 
Their  Lordships  will,  therefore,  humbly  advise  Her  Majesty  that 
leave  should  not  be  granted  to  prosecute  this  appeal. 

Solicitors  for  the  petitioner,  Ingledew,  Ince,  and  GoU. 

Solicitor  for  the  Crown,  Solicitor  to  the  Treasury. 


QUEEN'S   BENCH    DIVISION. 

Friday,  March  12,  1886. 

(Before  Mathew  and  Smith,  J  J.) 

HoMEB  (app.)  V,  Cadman  (resp.).  (a) 

Highway — Wilful  obstruction — Highway  Act,  1835  (8  <^  4  Will,  4, 
c.  50),  «.  72 — Obstruction  of  part  of  highway  only. 

The  respondent  wa^s  summoned  under  the  72nd  section  of  the  High- 
way Act,  1 835,  ybr  "vnlfully  obstructing  the  free  passage  ^^  of  a 
highway.  It  was  proved  that  he  stood  on  a  chair  in  the  high- 
way arid  addressed  a  large  ci'owd  of  persons  who  had  collected 
round  him.  There  was  space  for  vehicles  and  foot-passengers  to 
pass  to  and  fro  outside  the  crowd,  but  to  have  attempted  to  have 
walked  or  driven  across  that  part  wliere  the  appellant  and  the 

(a)  Reported  by  Duhlop  Hill»  Esq.,  Barristcr-at  Law. 
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HoMBB  crowd  were  stationsd  would   have  been  attended  with   incon- 


Q  ^'  venience  and  danger, 

'      Held,  that  the  appellant  was  guilty  of  wilful  obstruction  of  the  free 

1886.  passage  of  the  highway  within  sect.  72. 

Wi^uM^truc  T^HIS  was  an  appeal  upon  a  case  stated  by  a  justice  of  the 
tion—Part      A      peace  for  the  county  of  Stafford^  pursuant  to  20  &  21  Vict. 

4,  c.  50  «.  72.  -^Lt  a  petty  sessions  held  at  Sedgley,  in  the  county  of  Staflford, 
one  Frederick  Augustus  Homer  was  Charged  in  and  by  a  certain 
complaint  for  that  on  the  12th  day  of  September,  1885,  he  did 
unlawfully  and  wilfully  obstruct  the  free  passage  of  a  certain 
public  highway  ;  to  wit,  the  Bull  Ring  at  Sedgley  aforesaid. 

The  said  complaint  was  made  under  sect.  72  of  the  General 
Highway  Act,  1835.  Upon  the  hearing  of  the  said  complaint  the 
following  facts  were  proved  or  admitted  : — 

1 .  The  whole  of  the  said  Bull  Ring  was  and  is  a  public  high- 
way, and  repaired  by  the  inhabitants  of  the  parish.  The  said 
Bull  Ring  is  in  the  form  of  an  irregular  triangle^  and  is  at  a  spot 
at  which  six  highways  converge. 

2.  On  the  12th  day  of  September,  1885,  the  defendant  marched 
into  the  said  Bull  Ring  at  the  head  of  a  band  and  took  up  his 
position  near  a  lamp-post  in  the  said  Bull  Ring,  the  band  and 
crowd,  variously  estimated  at  from  150  to  200  people,  forming 
round  him  and  upon  the  said  highway.  The  defendant  stood 
upon  a  chair  or  stool  and  addressed  the  said  crowd  for  the  space 
of  one  hour  and  a  half. 

3.  During  that  period  no  person  could,  without  considerable 
inconvenience  and  danger,  have  either  walked  or  driven  across 
that  part  of  the  highway  where  the  defendant  and  his  band  and 
crowd  were  stationed,  and  the  said  highway  was  thereby  during 
such  period  rendered  less  convenient  and  commodious  to  the 
public.  There  was,  however,  space  outside  the  said  crowd  and 
between  it  and  the  footpaths  for  vehicles  or  foot-passengers  to 
pass  and  repass. 

4.  It  was  thereupon  contended  on  behalf  of  the  defendant  that, 
inasmuch  as  there  was  a  passage  for  foot-passengers,  horses,  and 
vehicles  round  the  space  occupied  by  the  crowd,  there  was  no 
obstruction  within  the  meaning  of  the  72nd  section  of  5  &  6  Will.  4, 
c,  50,  And  further,  that  the  defendant  had  a  right  to  hold  the 
said  meeting  on  the  said  highway  so  long  as  there  was  a  passage 
round  the  said  crowd  for  foot-passengers,  horses,  and  vehicles. 

I  was  of  opinion  that,  although  there  was  a  passage  round  the 
said  crowd,  along  which  foot-passengers,  horses,  and  vehicles 
could  pass  and  repass,  the  occupation  of  the  part  of  the  highway 
on  which  the  crowd  stood  for  the  period  of  an  hour  and  a  half 
was  a  wilful  obstruction  of  the  free  passage  of  the  highway  within 
the  meaning  of  sect.  72  of  5  &  6  Will.  4,  c.  50,  and  that  the 
defendant  had  no  legal  right  to  appropriate  to  himself  in  such 
manner  and  for  such  purpose  aforesaid  such  part  of  the  highway. 
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I  therefore  convicted  the  defendant,  and  fined  him  one  Rhilling      Hombb 
and  the  costs.  o. 

The  qaestion  for  the  opinion  of  the  court  is,  whether  the  said      ^^'^^' 
determination  was  correct  in  point  of  law.  188& 

Nigel  C.  A,  Neville.        „1 — 

Htghway  — 

Sect.  72  of  the  5  &  6  WiU.  4,  c.  50,  provides :  ^it^P^r 

If  mny  pezson  shaU  wilfully  ride  upon  any  footpath  or  causeway  by  the  side  of  any  ^^o  ^flv^ 
road  made  or  set  apart  for  the  use  or  accommodation  of  foot-passengers;  or  shall  a       SL       i^' 
wilfully  lead  or  drive  any  horse,  ass,  sheep,  mule,  swine,  or  cattle,  or  carriage  of  any    '  ^      '  ** 
description,  or  any  truck  or  sledge,  upon  any  such  footpath  or  causeway ;  or  shall 
letber  any  horse,  ass,  mule,  swine,  or  cattle  on  any  highway,  so  as  to  suffer  or  permit 
the  tethered  animal  to  be  thereon ;  or  shall  cause  any  injury  or  damage  to  be  done  to 
the  said  highway,  or  the  hedges,  posts,  rails,  walls,  or  fences  thereof ;  or  shall  wilfully 
obstruct  the  passage  of  any  footway ;  or  shall  wilfully  destroy  or  injure  the  surface  of 
any  highway ;     ...     or  shall  in  any  way  wilfully  obstruct  the  free  passage  of  any 
such  highway  ;  every  person  so  o£Fending  in  any  of  the  cases  aforesaid  shall  for  each 
and  every  such  offence  f orieit  and  pay  any  sum  not  exceeding  forty  shillings  over  and 
above  the  damages  occasioned  thereby. 

ff.  D.  Greene,  Q.C.,  for  the  appellant. — The  conviction  was 
wrong.  The  obstruction,  if  any,  was  occasioned  by  the  crowd  of 
persons  who  had  gathered  ronnd  the  appellant,  and  for  this  the 
appellant  should  not  be  responsible.  In  Ball  v.  Ward  (33  L.  T. 
Bep.  N.  8.  170)  the  appellant  had  an  auction  caravan  standing 
in  the  market-place  in  a  town  for  which  he  paid  a  rent  or  toll  to 
the  improvement  commissioners  appointed  by  a  local  Act  the 
lords  of  the  manor.  The  caravan  was  only  three  feet  from  a 
pablic  street  of  the  town^  and  many  persons  obstructed  the 
thoroughfare  by  stopping  to  listen  to  appellant's  sales.  The 
justices  convicted  the  appellant  under  10  &  11  Vict.  c.  89,  s.  28, 
of  causing  an  obstruction  in  a  thoroughfare.  Held,  that  what 
the  appellant  did  was  not  an  offence  within  the  Act.  He  also 
cited  atinson  v.  Browning  (13  L.  T.  Rep,  N.  S.  799 ;  L.  Rep. 
1  C.  P.  821).  The  appellant  did  not  "wilfully''  obstruct  the 
highway,  and  could  not  therefore  be  convicted.  In  Walker  v. 
Homer  (88  L.  T.  Rep.  N.  S.  601 ;  1  Q.  B.  Div.  4)  it  was  held 
that  merely  suffering  trees  and  underwood  to  grow  over  and 
across  a  highway  so  as  to  be  an  obstruction  to  the  free  passage 
along  it  could  not  be  said  to  be  a  "  wilful"  obstruction  within  the 
section. 

John  Rose,  for  the  respondent,  was  not  called  upon. 

Mathew,  J. — I  am  of  opinion  that  the  conviction  was  right,  and 
should  be  affirmed.  It  seems  clear  that,  in  taking  up  his  position 
on  a  chair  or  stool  in  the  middle  of  the  highway,  the  appellant's 
object  was  to  attract  persons  to  listen  to  his  address.  Owing  to 
the  crowd  of  persons  who  had  assembled  to  listen  to  the  appellant 
the  highway  was,  as  the  justice  has  found,  rendered  less  convenient 
and  commodious  to  the  public.  With  regard  to  the  case  of  Ball 
(app.)  V.  Ward  (resp.),  relied  on  during  the  argument,  it  is 
sufficient  to  observe  that  the  conviction  there  was  under  a 
different  Act,  viz.,  the  Towns  Clauses  Act,  1847  (10  &  11  Vict. 
c.  89).     The  decision,  therefore,  has  no  bearing  on  the  present 
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HoKBR      case.     I  think  the  appellant  "  wilfully  obstracted ''  the  highway 
^  ^'  within  the  meaning  of  the  section. 

'  Smith,  J. — I  am  of  the  same  opinion.     The  question  for  us  to 

1886.        decide  is,  whether  or  not  there  was  evidence  before  the  justice 

^."7       _   that  the  appellant  had  wilfully  obstructed  the  free  passage  of  the 

WitfvTo^struc'  highway.     The  appellant  was  only  entitled  to  use  the  highway  in 

tion—Part    an  authorised  manner,  that  is,  to  pass  over  it  to  and  fro.     He 

—3  ScTl^^li ^^^^^^1  ^^^  *^s®^  ^*  ^^  ^^  unauthorised  manner,  and  the  magis- 

4,  c.  50,  *.  72.  trate  has  found  that,  as  no  person  could  have  gone  across  that 

part  of  the  highway  where  the  appellant  and  his  band  were  without 

considerable  inconvenience  and  danger,  there  was  an  obstruction 

to  the  highway.     The  fact  that  only  a  part  of  the  highway  was  so 

obstructed  seems  to  me  to  make  no  difference.     That  the  whole 

highway  was  not  obstructed  does  not  make  what  the  appellant 

did  any  the  less  an  obstruction  within  the  meaning  of  the  section. 

The  appeal  must  fail. 

Conviction  affirmed. 
Clarke,    Woodcock,    and    Byland,   for    WaterhotAse,    Wolver- 
hampton. 

Solicitors  for  the  respondent^  Bolton,  Bobbins,  Busk,  and  Oo,, 
for  Tinley,  Dudley. 
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Thursday,  Nov.  27,  1885. 

(Before  Mathxw  and  Smith,  JJ.) 

Smith  v.  Hunt,  (a) 

Ground  Game  Act,  1880  (43  ^  44  Vict.  c.  47),  s.  6—Otvner 
occupying  his  own  la/nd — Bight  to  emploij  spring  traps  other^ 
wise  than  in  rabbit  holes — "  Person  having  a  right  of  killing 
ground  game  under  this  Act  or  otherwise" 

By  the  6th  section  of  the  Ground  Game  Act,  1880  (48  ^  44  Vict. 
c.  47),  no  person  having  a  right  of  killing  ground  game  under 
this  Act  or  otherwise,  shall  use  any  firearms  for  tlie  purpose  of 
killing  ground  game  between  the  expiration  of  the  first  hour  after 
sunset  and  the  commencement  of  the  last  hour  before  sunrise  ; 

(a)  Reported  by  Joseph  Smith,  Esq.,  Bftirister-at-Law. 
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and  no  siich  person  shall,  for  the  purpose  of  killing  ground  game.  Smith 

employ  spring  traps  except  in  rabbit  holes,  nor  employ  poison  ;  „  'V 

and  any  person  acting  in  contravention  of  this  section  shall,  on  ' 

summary  conviction,  be  liahle  to  a  penalty  not  exceeding  21.  1886. 

Held^  that  the  section  does  not  apply  to  an  owner  of  land  doing  any  "T^ 

of  the  Acts  prohibited  therein  upon  his  ovm  lands.  ^c<,  1880— 

gyring  traps 

THIS  was  a  case  stated  by  justices  of  the  county  of  Hereford,  J^  ;n*^X« 
to  obtain  the  opinion  of  the  court  upon  the   construction  of  hofes  —  Owner 

the  6th  section  of  the  Ground  Game  Act,  1880  (43  &  44  Vict,  ocrujmng  land 
o  47\  ^  Right  of 

'".  .  .  hilHng  ground 

An  information  haviug  been  preferred  against  the  respondent  game. 
for  that  he,  for  the  purpose  of  killing  ground  game,  employed  a 
spring  trap,  otherwise  than  in  a  rabbit  hole,  contrary  to  the 
proTisions  of  the  above-mentioned  section,  it  appeared  on  the 
hearing  thereof  that  the  respondent  was  the  owner  and  occupier 
of  the  land  on  which  it  was  admitted  that  he  had  placed  a  spring 
trap  otherwise  than  in  a  rabbit  hole  for  the  purpose  of  killing 
ground  game. 

It  was  contended  on  the  part  of  the  prosecution  that  the  Act 
applied  to  all  persons  having  the  right  of  killing  ground  game, 
indoding  owners  occupying  their  own  land,  and  on  the  part  of 
the  defendant  that  the  Act  applied  to  occupiers  only,  and  did  not 
apply  to  owners  occupying  their  own  land. 

The  josticeB  were  unable  to  agree  as  to  the  true  construction 
of  the  section,  two  being  in  favour  of  a  conviction  and  two  in 
favour  of  dismissing  the  information,  and  they  thereupon  decided 
to  dismiss  the  information,  but  consented  to  state  a  case  for  the 
opinion  of  the  court,  and  this  was  the  case  which  now  came  on 
for  argp:iment. 

Adand  for  the  appellant. — ^The  respondent  eomes  within  the 
terms  of  the  6th  section  of  the  Ground  Gkme  Act,  1880  (43  &  44 
Vict.  c.  47).  That  section  prohibits,  first,  the  use  of  firearms  in 
the  night  time ;  secondly,  the  employment  of  spring  traps  except 
in  rabbit  warrens ;  and,  thirdly,  the  employment  of  poison ;  and 
it  is  submitted  that  one  of  the  objects  of  the  Act  was  to 
prevent  the  wanton  destruction  of  game  by  spring  traps  being 
left  lying  about  indefinitely  and  by  the  employment  of  poison, 
while  at  the  same  time  those  persons  who  use  rabbit  warrens  as 
a  source  of  profit  were  protected  by  being  excluded  from  the 
section.  That  being  so,  the  section  would  apply  to  owners  as 
well  as  occupiers.  [Mathiw,  J. — Why  do  you  say  the  Act  is 
intended  to  apply  to  owners  f  Why  should  not  they  kill  rabbits 
in  any  way  they  likefj  The  section  applies  to  all  persons 
*^  having  a  right  of  killing  ground  game  under  this  Act  or  other- 
wise,'' and  it  was  clearly  tiie  intention  of  the  Legislature,  in  using 
the  very  wide  words  ''  or  otherwise,''  to  include  not  only  occu- 

Crs,  but  all  persons,  including  owners,  who  occupy  their  own 
d,  and,  in  the  absence  of  any  express  exception,  owners  cannot, 
by  any  reaaonable  interpretation  of  the  plain  words  of  the  section. 
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Skiih.       be  excluded  from  its  operation.     [Smith,  J. — ^But  the  object  of 
Hunt        *'^®  '^^^^  stated  in  the  preamble,  was  to  make  further  provision 

'       for  enabling  occupiers  to  protect  their  crops  from  injury  and 

1886.        loss  by  ground  game,  and  so  power  was  given  to  them  to  kill  the 

Gromd^Game  ff^^^^^  game  subject  to  certain  restrictions.  Why  are  we  to  suppose 
Act,  1880—  that  it  was  intended  to  place  any  restriction  on  owners  killing  the 
Spring  traps  ground  game  in  any  way  they  choose?]     The  Act  is  not  limited 

Man  Ui^rabbit  ^^  ^^^  preamble,  and  eflfect  must  be  given  to  its  plain  words. 

holes  —  Owner      0.  A.  Bussell,  for  the  respondent,  was  not  called  upon. 

occupying  land     Mathew,  J. — In  this  case  the  judgment  of  the  court  must,  in 

idiuna^Qround  ^^  opinion,  be  in  favour  of  the  respondent.     I  think  the  justices 
game.        were  quite  right  in  refusing  to  punish  a  man  for  taking  any  steps 
he  thought  to  be  necessary  for  killing  the  ground  game  on  his 
own  land.     The  object  of  the  Ground  Game  Act,  1880  (43  &  44 
Vict.  c.  47),  was  to  enable  occupiers  to  destroy  ground  game, 
which  otherwise  they  would  have  had  no  right  to  destroy.     The 
Act    is  an  Act   for  the  better  protection    of  occupiers  of  land 
against  injury  to  their  crops  from  ground  game,  and  the  pre- 
amble runs :  "  Whereas  it  is  estpedient  in  the  interests  of  good 
husbandry,  and  for  the  better  security  for  the  capital  and  labour 
invested  by  the  occupiers  of  land  in  the  cultivation  of  the  soil, 
that  further  provision  should  be  made  to  enable  such  occupiers 
to  protect  their  crops  from  injury  and  loss  by  ground  game,'' 
It  is  clear,  therefore,  that  the  whole  Act  applies  to  occupiers, 
its  object  being   to  protect  them  against  landlords  who  might 
be  inclined  to  overstock  the  land  with  hares  and  rabbits,  and 
to  give    landlords    and    occupiers   a   concurrent  right   to  kill 
such    game.     It   is    impossible   to    read   through    the   various 
sections  of  the  Act  without  seeing  that  they  were  intended  to 
apply  to  the  occupiers  of  the  land,  as  contradistinguished  from 
the  owners;  and  I  think  it  is  clear,  from  the  wording  of  the 
Act  alone,  that  the  Legislature  had  no  intention  of  restricting 
the  undoubted  rights  which  landlords  possessed  before  the  Act 
was  passed  to  deal  with  their  land  and  kill  Hie  game  thereon  in 
any  way  they  liked.     Now,  the  words  of  the  6th   section,   on 
which  the  question  in  the  present  case  turns,  are  these :  ^'  No 
person  having  a  right  of  killing  ground  game  under  this  Act 
or  otherwise  shall  use  any  firearms  for  the  purpose  of  killing 
ground  game  between   the  expiration   of  the  &rst   hour  after 
sunset  and  the  commencement  of  the  last  hour  before  sunrise ; 
and  no  such  person   shall,  for    the  purpose  of  killing  ground 
game,  employ  spring  traps,  except  in  rabbit  holes,  nor  employ 
poison;  and  any  person  acting  in  contravention  of  this  section 
shall,  on  summary  conviction,  be  liable  to  a  penalty  not  exceed- 
ing  two  pounds,''  and  the  words  *'or  otherwise"    have    been 
relied  on  as  bringing  owners  of  land  within  the  scope  of  the  Act. 
I  do  not  see  any  difficulty  in  giving  due  effect  to  these  words 
without  giving  them  the  wide   interpretation  which  it  is  con- 
tended can  alone  be  given  to  them.     I  think  that  they  refer  to 
persons  of  the  same  class  us  those  previously  mentioned — that  is. 
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to  persons  having  a  right  to  kill  game — and  they  would,  for       Smith 
instance,  ^PP^J  ^  »  case  in  which  a  tenant  before  the  passing  of       ^^'^^ 

the  Act  had  been  given  by  his  landlord  the  right  of  keeping  down        

iiie  ground    game   on  his  land.     For   these  reasons    I  am   of       1886. 
opinion  that  this  appeal  must  be  dismissed  with  costs.  Ground^G  me 

Smith,  J. — I  agree  with  all  that  has  been  said  by  my  learned   ^ct,  1880— 
brother.     The  first  five   sections  of   the  Act   clearly  relate   to  Spring  traps 
occupiers,  and  it  is  said  that  the  6th  section  includes  owners  of  JjJ^^  i^^rc^t 
land  also.     I  do  not  think  that,  as  the  first  part  of  the  Act  deals  holes  ^  Owner 
entirely  with  occupiers,  it  can  be  supposed  that  the  6th  section  occupmng  land 
intends  by  such  general  words  as  those  relied  on  to  bring  in  j^„l*?Jl^„^ 
landlords.      On  the  contrary,  I  think  that  the  section,  so  far  from        game, 
being  in  derogation  of  the  rights  of  landlords,  was  intended   to 
be  in  their  favour  to  prevent  the  wholesale  destruction  of  ground 
game.     I  think,  therefore,  that  the  justices  were  quite  right  in 
refusing  to  convict  the  respondent. 

Appeal  dismissed f  with  costs. 

Solicitors  for  the  appellant,  Robinson,  Preston,  and  Stow,  for 
Rowlands,  Bagnall,  and  Co,,  Birmingham. 

Solicitors  for  the  respondent.  Maples,  Teesdale,  and  Oo,,  for 
T.  Scott,  firomsgrove. 


SOUTH-EASTBEN    CIRCUIT.— IPSWICH   SPRING 

ASSIZES. 

Thursday,  May  6,  1886. 

(Before  Pollock,  B.) 

Rig.  v.  Packer. 

Criminal  Law — Criminal  Law  Amendme^it  Act,  1 88b— Abduction 
— Oirl  under  eighteen — Knowledge  of  the  accused  as  to  girVs 
age — Defence — 48  8f  49  Vict,  c.  69,  «.  7. 

Where  a  person  is  charged  with  abducting  a  girl  under  eighteen,  it 
is  a  sujfficient  defence  if  at  the  moment  of  taking  her  out  of  lawful 
custody  he  had  reasonable  cause  to  believe  that  she  was  of  the 
age  of  eighteen,  though  he  did  not  inquire  of  her  age  until  after 


V. 

F 
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Rw.  he  had  taken  her  oiU  of  custody^  but  before  the  abduction  was 

complete. 

1886.        npBE  prisoner^  Charles  Rose  Packer^  was  indicted  for  abdaction 

AbdiietiMh—  under  48  &  49  Vict.  c.  69,  s.  7,  at  the  Spring  Assizes  held 

Girl  under    ^^  Ipswich^  on  the  6th  day  of  May,  1886.     The  facts  of  the  case, 

eUthteen-'     as  proved  by  the  prosecatrix,  were  as  follows  : 

^Kwwkdge       'pj^g  prisoner  was  acqaainted  with  the  prosecutrix,  a  girl  about 

CrimniaiLaw  Seventeen  and  a  half  years  old.     On  Saturday,  the  20th  day  of 

Amendment    February,  the  prisoner   met  the  prosecutrix  in  Norwich,  and 

Act^  1886.    subsequently  the  girl  asked  leave  of  her  father  to  go  to  the 

theatre.    While  in  the  theatre  the  prisoner  asked  the  girl  to  go 

with    him   to   Yarmouth.      She  consented,  and  they  went  to 

Yarmouth,  where  they  stayed  together  three  days.     On  the  way 

to  the  station  the  prisoner  asked  the  prosecutrix  how  old  she  was, 

to  which  question  she  replied  nineteen.     It  was  also  proved  that 

the  prosecutrix  had  previously  given  out  among  her  friends  she 

was  nineteen.     The  prosecution  did  not  offer  any  other  evidence 

as  to  the  prisoner's  knowledge  of  the  age  of  the  prosecutrix. 

Sect.  7  of  48  &  49  Vict.  c.  69,  provides  that  '^  any  person  who 

with  intent  that  any  unmarrried  girl  under  the  age  of  eighteen 

years  should  be  unlawfully  and  carnally  known   by  any  man, 

whether  such  carnal  knowledge  is  intended  to   be  with  any 

particular  man,  or  generally,  takes,  or  causes  to  be  taken,  such 

girl  out  of  the  possession  and  ag^nst  the  will  of  her  father  or 

mother,  or  any  other  person  having  the  lawful  care  or  charge  of 

her,  shall  be  guilty  of  a  misdemeanour.     .     .     .     Provided  that 

it  shall  be  sufficient  defence  to  any  charge  under  this  section  if  it 

shall  be  made  to  appear  to  the  court  or  jury  that  the  person  so 

charged  had  reasonable  cause  to  believe  that  the  girl  was  of  or 

above  the  age  of  eighteen  years.'' 

Carlos  Cooper  for  the  prosecution. — ^Though  the  prosecutrix 
told  the  prisoner  she  was  nineteen  years  old,  the  burden  of 
proving  that  he  had  reasonable  cause  for  believing  she  was  not 
under  eighteen  rests  on  the  prisoner.  When  he  asked  her  the 
question  as  to  her  age,  it  was  too  late  for  him  to  make  the 
inquiry  ;  the  abduction  was  complete  when  he  took  her  from  the 
theatre  where  she  was  with  her  father's  consent ;  nothing  up  to 
that  time  had  been  said  about  the  age. 

Blofeld  for  the  prisoner. — The  abduction  was  not  complete 
when  the  prisoner  asked  the  girl  the  question;  it  was  only 
inchoate,  for  after  hearing  her  reply  he  might  have  turned  back. 
If  the  knowledge  that  she  was  under  eighteen  had  come  to  him 
in  the  transit  to  the  station  he  could  have  turned  back,  and  the 
offence  under  the  Act  would  not  have  been  completed. 

Pollock,  B. — The  question  here  is,  whether  the  prisoner  at 
the  time  he  took  the  girl  away  had  reasonable  cause  to  believe 
that  she  was  above  the  age  of  eighteen  years.  It  is  for  the 
prisoner  to  show  that  he  had  reasonable  cause  so  to  believe.  The 
abduction  commenced  at  the  time  of  their  leaving  the  theatre ; 
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bat  it  was  an  inchoate  act^  part  of  the  entire  taking  which  did         Rao. 
not  end  till  later.     If  during  that  time  the  prisoner  had  found      p  ^^^ 

that  the  girl  was  under  eighteen  years  he  might  have  taken  her        

back.     It   would   be   a  harsh  construction   of  the   evidence  to        1886 
suppose  that  when  he  took  her  away  he  had  reason  to  believe  her  .  ai^TT^ 
age  was  not  over  eighteen ;  he  himself^  no  doubt,  would  be  called     Qi^i  under 
as  a  witness  to  depose  to  his  belief.     The  girVs  evidence  as  to     ei^een— 
what  transpired  during  the  abduction  must  be  taken  into  con-  — -«^««^^<^« 
sideration.     The  question  for  the  jury  here  is  what  the  prisoner  Criminal  Jmw 

thought.  Amendment 

No  further  evidence  being  oflTered,  the  question  whether  the     -^^^^^^^S 
prisoner  had  reasonable  cause  to  believe  that  the  prosecutrix  was 
above  the  age  of  eighteen  years  was  put  to  the  jury.     The  jury 
replied  in  the  affirmative^  and  the  prisoner  was  acquitted. 


SOUTH-EASTERN   CIRCUIT.— IPSWICH    SPRING 

ASSIZES. 

Saturday,  May  8, 1886. 
(Before  Pollooe«  B.) 

Reg.  v.  Norton. 

Oriminal  law — Corrupt  Practices  Act,  1883 — Bribery — Indict- 
ment — Corrupt  practice  only  charged  in  indictment — Offence 
not  specified — Oenerality — 26  Vict.  c.  29,  a,  6^-46  8f  AH  Vict, 

An  indictment  under  the  Corrupt  Practices  Act,  1883,  which 
merely  cha/rges  the  defendant  with  being  guilty  of  a  corrupt 
pra/ciiee  at  an  election,  but  does  not  specifically  allege  against 
hio^  what  that  corrupt  practice  was  is  bad  for  generality. 

ROBERT  NORTON  was  charged  with  corrupt  practices  at  the 
parliamentary  election  at  Ipswich,  on  the  25th  day  of 
November,  1885.  The  indictment  charged  the  defendant  with 
bein^  guilty  of  a  corrupt  practice  at  that  election,  but  did  not 
apecificaUy  allege  against  him  what  the  corrupt  practice  was. 
The  prosecution  proposed  to  give  evidence  under  this  indictment 
of  the  defendant  having  offered  bribes  to  voters  on  the  day  of  the 
election. 

Sect.  6  of  26  Vict.  o.  29,  provides  that  "  in  any  indictment  or 
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Rbq.        information  for  bribery  or  nndae  influence^  and  in  any  action  or 
^  "•  proceeding  for  any  penalty  for  bribery,  treating,  or  undue  influence, 

^  *      it  shall  be  sufficient  to  allege  that  the  defendant  was  at  the  election 

1886.        at  or  in  connection  with  which  the  ofience  is  intended  to  be 

,     '~        alleged  to  have  been  committed,  guilty  of  bribery,  treating,  or 

ticu^ Indict'  Tindue  influence  (as  the  case  may  require) .''     The  46  &  47  Vict. 

ment  —  Gene-  c.  51,  enacts  in  sect.  3  that  '^  the  expression  '  corrupt  practice' 

ra/ify—      a3    ^gg^    jjj    ijjjjg    ^^|.    m^ans    ^ny    of  the   following   offences, 

^t€cifi^  ^2-^  treating  and  undue  influence,  as  defined  by  this  Act, 
and  bribery  and  personation  as  defined  by  the  enactments  set 
forth  in  part  3  of  the  third  schedule  to  this  Act,  and  aiding, 
abetting,  counselling,  and  procuring  the  commission  of  the 
ofience  of  personation,  and  every  offence  which  is  a  corrupt 
practice  within  the  meaning  of  this  Act  shall  be  a  corrupt 
practice  within  the  meaning  of  the  Parliamentary  Elections  Act, 
1868 ; ''  and  in  sect.  53  (1)  that "  sections  ten,  twelve,  and  thirteen 
of  the  Corrupt  Practices  Prevention  Act,  1854,  and  section  six  of 
the  Corrupt  Practices  Prevention  Act,  1863  (which  relate  to  prose- 
cutions for  bribery  and  other  offences  under  those  Acts),  shall 
extend  to  any  prosecution  or  indictment  for  the  offence  of  any 
corrupt  practice  within  the  meaning  of  this  Act,  and  to  any  action 
for  any  pecuniary  forfeiture  for  an  offence  under  this  Act,  in  like 
manner  as  if  such  offence  were  bribery  within  the  meaning  of 
those  Acts,  and  such  indictment  or  action  in  those  sections  men- 
tioned, and  an  order  under  the  said  section  ten  may  be  made  on 
the  defendant.'^ 

A.  Oockf  Q.C.  {F,  K.  North  with  him)  for  the  defendant. — This 
indictment  is  bad;  it  is  too  general,  it  does  not  allege  what 
corrupt  practice  or  practices  the  defendant  was  charged  with,  so 
has  not  given  him  any  notice  of  what  he  is  called  upon  to  meet. 
Sect  3  of  the  Act  of  1883  defines  the  expression  "  corrupt 
practice "  as  meaning  various  offences,  such  as  treating,  undue 
infiuence,  bribery,  and  personation ;  each  of  these  is  a  distinct 
offence.  Now  sect.  6  of  26  Vict.  o.  29,  provides  that  where  a 
person  is  indicted  for  bribery,  treating,  or  undue  infiuence  it  is 
enough  to  charge  him  with  that  offence,  but  it  is  not  necessary  to 
set  out  in  the  indictment  any  particular  act  of  bribery,  treating, 
or  undue  influence  3  but  the  indictment  must  allege  which  of  the 
offences  the  person  is  charged  with.  But  the  present  indictment 
does  no  such  thing ;  it  does  not  specify  any  offence,  but  simply 
states  that  the  accused  was  guilty  of  a  corrupt  practice.  Sect.  53 
of  the  Corrupt  Practices  Act,  1883,  re-enacts  and  incorporates 
the  provisions  of  26  Vict.  c.  29,  s.  6,  therefore  it  is  necessary  in  a 
prosecution  under  that  section  to  allege  in  the  indictment  the 
particular  coiTupt  practice  with  which  the  defendant  is  charged. 
It  is  of  the  essence  of  the  criminal  law  to  acquaint  the  accused 
with  the  nature  of  the  charge  brought  against  him;  otherwise 
gross  injustice  would  be  perpetrated.  Here  the  prosecution 
have  not  done  so,  and  this  indictiment  ought  to  be  quashed. 

A,  0.  Mclntyre  and  H,  Ste^jheii  for  the  prosecution. — It  is 
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enough  to  allege  under  the  Act  of  1883  that  the  accused  was         Rns. 
guilty  of  a  corrupt  practice.     By    previous   legislation   several       ^  ^' 

specific  offences  relating  to  elections  had  been  created  by  the      '  " 

Legislature^  and  it  was  in  reference  to  these  offences  that  the  Act        1886. 
of  1863  had  rendered  it  only  necessary  to  allege  in  general  terms  ^     ~" 
that  the  person  accused  was  guilty  of  any  one  of  the  particular  ^^e*  —  Indict- 
offences.     But  the  Corrupt  Practices  Act,  1883,  had  swept  away  meat  --  Gene- 
these  various   offences,  and   had  created   a   new   and   separate     o^^^''  * 
offence,  called  a  "  corrupt  practice.^^     Accordingly  sect.  53,  by      specified. 
incorporating  sect.  6  of  26  Vict,  c.  29,  which  enables  a  general 
charge  to  be  preferred  against  an  accused,  renders  it  sufficient  to 
allege  generally  in  an  indictment  that  he  was  guilty  of  a  corrupt 
practice ;  in  other  words,  the  joint  effect  of  sects,  3  and  53  of  the 
Act  of  1883  was  to  read  into  sect.  6  of  the  Act  of  1863  the  words 
"  in  any  indictment  or  information  for  a  corrupt  practice,'^  &c. 
The  crime  that  is  now  indictable  under  the  later  statute  is  that  of 
committing  a  corrupt  practice,  not  committing  bribery,  treating, 
or  undue  influence  or  the  like.     At  any  rate  the  court  has  power 
to  amend. 

Cock,  in  reply,  submitted  that  in  such  a  case  the  court  had  no 
power  to  amend. 

Pollock,  B. — I  think  this  indictment  is  bad.  The  spirit  of 
criminal  pleading  is  to  let  a  man  know  the  offence  with  which  he 
is  charged.  There  is  nothing  unreasonable  in  saying  that  an 
indictnaent  for  bribery  need  not  state  the  overt  acts  with  which  he 
is  to  be  charged.  Here  it  is  said  that  a  new  offence  called  a 
corrupt  practice  has  been  created  by  the  Legislature,  and  the 
former  practice  of  charging  an  accused  generally  and  not 
particularly  is  equally  applicable  to  the  new  offence  as  to  the  old 
specific  offences.  If  that  is  so,  we  ought  to  look  very  carefully 
into  the  language  of  the  Act  of  Parliament  for  the  intention  of 
the  Le^slature,  and  such  intention  ought  to  be  expressed  in  clear 
and  unequivocal  words.  I  think  so  to  construe  the  language  of 
the  Act  of  1883  would  be  to  strain  it.  I  do  not  think  that  Act 
has  created  a  new  and  separate  offence  called  a  corrupt  practice, 
but  uses  that  expression  as  common  to  certain  offences  enumerated 
in  sect.  3.  Again,  I  think,  if  the  construction  of  the  prosecution 
be  right,  that  the  Act  of  1883  would  never  have  referred  to  the 
criminal  procedure  under  the  Act  of  1863,  but  would  have  stated 
generally  that  it  should  be  sufficient  in  an  indictment  to  allege 
that  the  defendant  was  guilty  of  a  corrupt  practice.  It  has  so 
stated;  and  the  clear  inference  is  that  the  former  practice  of 
specifying  the  offence  in  the  indictment  is  still  to  be  followed, 
though  the  particulars  of  the  charge  need  not  be  set  out.  The 
defendant  is  not  here  charged  with  any  specific  offence  as  he 
might  easily  have  been  ;  the  indictment  fails  to  bring  home  any 
offence  to  the  accused,  and  therefore  I  cannot  amend  it  so  as  to 
make  it  charge  an  offence  against  him.  I  have  no  power  to  do 
that.    The  indictment  must  be  quashed. 

Indictment  quashed. 
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Saturday,  May  15,  1886. 

(IJefore  Lord  Coleridqe,  C.J.,  Lord  Esher,  M.R.,  Bowen,  L.J., 

Field  and  MANisir,  JJ.) 

Rbo.  v.  Burton,  (a) 

False  pretences — Pahe  statement  by  lodger-^Food  supplied  suhse- 

quently — Seasonable  mference  for  jury , 

Prisoner  went  to  the  house  of  prosecutrix  and  requested  to  be  taken 
in  as  a  lodger.  After  having  lodged  with  her  for  a  day  or  two, 
he  stated  that  he  had  come  from  another  lodging  where  he  had 
left  some  of  his  clothes,  and  requested  to  be  furnished  with  board 
as  well  as  lodging,  for  which  lie  promised  to  pay.  The  prose- 
cutrix,  believing  his  statement  as  to  his  clothes,  agreed  to  supply 
him  and  did  supply  him  with  meat  and  drink  as  a  boarder,  A 
few  days  after  the  prisoner  decamped  without  paying  for  his 
accommodation.  At  the  trial  of  an  indictment  for  obtaining 
goods  by  false  pretences  the  jury  were  directed  that  they  must 
be  satisfied  that  the  pretence  was  false  ;  that  it  was  acted  on  by 
the  prosecutrix  in  supplying  the  articles  in  question ;  and  thai 
it  was  made  by  the  prisoner  with  intent  to  defraud.  The  jury 
having  fovmd  a  verdict  of  guilty,  the  question  was  reserved  for 
this  court,  whether  upon  the  facts  the  prisoner  was  entitled  to  an 
a^uittal  : 

Held,  that  the  direction  was  substantially  a/:curate  ;  that  upon  the 
evidence  the  jury  might  fairly  infer  that  the  prosecutrix  had 
a/ited  on  what  she  believed ;  and  that  from  the  facts  stated  it 
was  to  be  inferred  that  the  jury  meant  she  so  acted  because  she 
believed  to  be  true  the  statement  of  the  prisoner  which  was  in 
fact  false, 

THE  prisoner,  James  Barton,  alias  James  Bollen,  alias  James 
Penrose,  was  tried  at  the  Quarter  Sessions  for  the  county  of 
Hereford,  holden  on  Monday,  the  5th  day  of  April,  1886,  upon 
an  indictment  which  charged  him  with  having,  on  the  1st  day  of 
February,  1886,  obtained  from  Mary  Ann  Stinton  certain  food, 
lodging,  and  apples,  with  intent  to  defraud. 

The  following  facts  were  proved  :  On  the  1st  day  of  February, 
1886,  the  prisoner  came  to  the  house  of  Mary  Ann  Stinton,  at 
Brimfield,  in  the  county  of  Hereford,  and  requested  to  be  taken 
in  as  a  lodger.     Mrs.  Stinton  consented.     After  the  prisoner  had 

(a)  Reported  by  R.  Ounninqham  Ulbn,  Esq.,  Barrister-at-Law. 
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been  in  the  hoase  a  short  time  he  falsely  stated  to  Mrs.  Stinton         Rao. 
that  he  had  come  directly  from  the  house  of  one  Mrs.  Evans,  of     Bnim>if 

Tenbary,  and  that  he  had  left  clothes  there,  and  at  the  time  of        ' 

making  this  statement  requested  to  be  provided  with  board  as        1886. 
well  as  lodging,  promising  to  pay  a  larger  price  for  the  accom-  „  ,   ~ 
modation   than   would   be  paid   by   an  ordinary  working  man.    ^Foodsup- 
Mrs.  Stinton,  knowing  the  Mrs.  Evans   to  whom  the  prisoner    pHedsubse- 
referred,  and  believing  his  statements  that  he  had  come  thence  ^^fU^^ 
and  had  clothes  there,  agreed  to  supply  him,  and  did  supply    ReaaonMt 
him,  with  meat  and  drink  to  the  value  of  Is,  &d.  as  a  boarder.  inference. 

No  definite  rent  or  agreed  payment  for  board  was  ever 
stipulated  for  between  the  prisoner  and  Mrs.  Stinton,  but  the 
latter  trusted  to  being  paid  on  Saturday,  the  6th  day  of  February, 
being  the  end  of  the  week  of  the  prisoner's  arrival,  her  reasonable 
chargee  for  the  period  ending  on  that  day,  and  did  not  therefore 
demand,  any  payment  from  the  prisoner  before  he  quitted  her 
house  as  next  after  mentioned. 

On  Thursday,  the  4th  day  of  February,  the  prisoner  decamped 
firom  Mrs.  Stinton's  house  without  notice,  and  without  paying  for 
the  accommodation  he  had  had,  and  was  not  afterwards  heard  of 
by  her  until  she  found  him  in  custody  on  other  charges. 

The  prisoner  was  not  defended  by  counsel,  but  he  cross- 
examined  the  witnesses  and  addressed  the  jury  with  the  view  of 
showing  that  his  false  statements  as  to  having  been  at  Mrs. 
Evanses  and  having  clothes  there  were  not  acted  upon  by  Mrs. 
Stinton  in  supplying  him  with  his  board  and  lodging. 

In  summing  up,  the  learned  Chairman  told  the  jury  that  the 
prisoner  could  not,  on  the  indictment  they  were  trying,  be 
convicted  of  obtaining  lodging  by  false  pretences,  but  that  they 
must  dismiss  that  part  of  the  charge  from  their  minds,  and  that, 
so  far  as  regarded  the  meat  and  drink,  they  must  be  satisfied  of 
three  things  :  first,  that  the  pretence  was  false ;  secondly,  that  it 
was  acted  on  by  the  prosecutrix  in  supplying  the  articles  in 
question ;  and,  thirdly,  that  it  was  made  by  the  prisoner  with 
intent  to  defraud ;  and  that,  if  they  were  not  satisfied  of  all  three, 
they  must  acquit  the  prisoner.  And  he  advised  them  especially 
to  direct  their  minds  to  the  nrguments  and  statements  of  the 
prisoner  upon  the  second  question. 

The  jury  found  the  prisoner  guilty,  and  he  was  sentenced. 
But  the  learned  Chairman,  having  some  doubts  as  to  whether  he 
was  not  bound,  in  consequence  of  the  case  of  Beg.  v.  Gardner 
(27  L.  T.  Rep.  O.  S.  144;  25  L.  J.  100,  M.  C),  and  notwith- 
standing  the  remarks  on  that  case  in  Reg.  v.  Martin  (15  L.  T. 
Rep.  N.  S.  541 ;  L.  Rep.  1  Cr.  Cas.  Res.  56),  to  direct  an  acquittal, 
reserved  for  the  opinion  of  the  Court  for  the  Consideration  of 
Crown  Cases  reserved  the  question  whether,  upon  the  facts  above 
stated,  be  was  so  bound. 

No  one  appeared  in  support  of  or  against  the  conviction. 

Lord  GoLBRiDGR,  C.J. — I  am  of  opinion  that  this  conviction 
shoald  be  affirmed.     The  statement  of  the  case  is  not  perhaps 
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Rw.        altogether  satisfactory^  because  it  is  consistent  with  the  state- 
Q^^j^^      ments  here  that  the  meat  and  drink  were  not  procured  by  means 

*      of  the  false  pretence.      I   may   very   broadly  lay  down   what 

1886.        is   essential   to    constitute   the   offence  of  obtaining   goods    by 

FalsepreUnce^  false  pretences.     First,   the  statement  upon  which   the   goods 

->  Food  sup.  are  obtained  must  be  untrue ;  next,  the  prisoner  must  have  known 

plied subse-    at  the  time  he  made. the  statement  that  it  was  untrue;  and, 

^stcueinenis-^  thirdly,  the  goods  must  have  been  obtained  by  reason  of  that 

B^xisonabU    false  statement.     If  these  three   things  concur  I   have  always 

inference,      understood  that  they  are  enough  to  make  out  a  case  of  false 

pretences.     Here  it  is  stated  that  the  prisoner  was  received  as  a 

lodger  without  his  making  any  false  pretence  whatever ;  but  it  is 

also  stated  that,  after  he  had  been  so  received,  he  falsely  stated 

he  had  left  some  clothes  at  Mrs.  Evans',  and  that  he  was  prepared 

to  pay  rather  more  for  the  accommodation  than  would  be  paid  by 

an  ordinary  working  man ;  and  the  case  finds  that  the  prosecutrix, 

knowing  the  Mrs.  Evans  to  whom  the  prisoner  referred,  and 

believing  his  statements  that  he  had  come  thence  and  had  clothes 

there,  agreed  to  supply  him,  and  did  supply  him,  with  meat  and 

drink.     Then  the  prisoner  departed  and  never  paid  her.     It  seems 

to   me  that  the  case  was  left  to  the  jury  with  a  substantially 

accurate  direction  on  the  part  of  the  learned  chairman,  and  the 

jury  having  found  that  the  prosecutrix  did  supply  the  prisoner 

with  goods,  and  that  she  believed  the  statement  he  made,  which 

was  false,  it  is  to  be  inferred  that  the  jury  meant  that  she  so  acted 

because  she  believed  that  statement,  which  was  false,  to  be  true ; 

and,  therefore,  I  am  of  opinion  that  all  the  things  concurred 

which  are  necessary  to  constitute   the  offence  with  which   the 

prisoner  was  charged,  and  that  he  was  rightly  convicted. 

The  other  learned  Judges  concurred. 

Conviction  affirmed^ 
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Saturday,  May  15,  1886. 

(Before  Lord  Colibedoi,  C.J.,  Lord  Eshib,  M.R.,  Bowbn,  L.J.y 

Field  and  Manisty,  JJ.) 

Rio.  v.  Thi  LroABiTAHTS  or  thi  Distbict  or  Lobdbmibk.  (a) 


r — Indictment  for  non^repair — Wall  supporting  highway 
out  of  repair — Liability  to  repair  raiione  tenurce  not  pleaded — 
Rejection  of  evidence  of  repairs  by  individuals — Reception  of 
endenee  of  previous  conviction  of  defend<mts  for  non-repair  of 
another  highway » 

Where  a  highway  is  supported  by  a  wall,  and  such  wall  becomes 
dangerous  by  reason  of  nonrrepair,  the  inhabitants  of  the  place 
in  which  such  highway  is  situate,  if  liable  to  repair  the  high" 
way,  can  be  convicted  upon  an  indictmerU  for  nonrepair,  it 
being  a  question  for  the  jury  whether  the  wall  forms  part  of  the 
highway  or  not. 

Evidence  of  repairs  to  a  highway  by  the  owners  of  the  o/djoirving 
lands  is  inadmissible  upon  an  indictment  against  the  inhabitants 
of  the  place  in  which  stick  highway  is  situate,  unless  liability  on 
the  part  of  such  owners  to  repair  the  highway  in  question,  ratione 
tenurce,  has  been  specially  pleaded. 

Boidence  of  a  previous  conviction  of  the  inhabitants  of  a  particular 
district  in  a  parish  for  the  nonrepair  of  one  of  the  highways  in 
such  district  is  admissible  to  prove  that  the  district  is  liable  by 
immemorial  custom  to  repair  all  the  highways  icithin  its  limits, 
for  the  repair  of  which  the  inhabitants  of  the  whole  common  law 
parish  would  be  otherwise  prima  facie  liable. 

CASE  reserved  by  the  Chairman  of  the  Court  of  Quarter 
Seflsions  of  the  Peace  in  and  for  the  West  Riding  of  the 
ooimty  of  York  for  the  consideration  of  the  Court  of  Crown  Cases 
Beaerred  under  11  &  12  Vict.  c.  78^  the  facts  stated  in  which 
were  the  following  :— 

1.  The  defendants  were  tried  at  the  West  Riding  Quarter 
Sessions,  held  in  October,  1885,  on  an  indictment  for  the  non- 
repair of  a  certain  wall,  described  in  the  indictment  as  extending 
for  the  distance  of  829  yards  upon  or  by  the  south  side  of  and 
forming  part  of  a  highway  lying  and  being  within  the  district  of 
Lordsmere,  in  the  parish  or  township  of  Saddleworth,  in  the 
west  riding  of  the  county  of  York.    The  indictment  charged 


(a)  Reported  by  R.  Cunninoham  Quen,  Esq.,  Barrivter-itt-Lftw, 
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Rw.        that  from  time  immemorial  the  defendants  had  repaired  the  said 

T     "Lkhab    ^^S^^^Jy  ^^^  farther  that  from  time  immemorial  the  defendants 

TA1VT8  OF  THE  ^^^  repaired  the  highways  within  the  said  district^  and  that  the 

DisTBioT  OF   said  highway  was  ruinous   and   out   of   repair^   and  that   the 

LoBDBMaBB.   defendants  ought  to  repair  it.     Two  of  the  inhabitants^  on  behalf 

1886.       of  all  the  inhabitants  of  the  district  of  Lordsmere^  pleaded  (1)  not 

^—        guilty^  and  two  other  inhabitants  on  behalf  of  all  the  inhabitants 

Highway-'In'  ^f  ^j^^  district  of  Lordsmere  (except  those  of  a  portion  of  the 

non-r^tV—  district  knowu  as  the  lower  division  of  Lordsmere)   pleaded 

Watt  support'  (2)  that  the  highway  in  question  lay  within  a  district  known  as 

^^^^d^y^^yj-  the  lower  division  of  Lordsmere,  the  inhabitants  whereof  had 

^^^^of    immemorially  repaired  such  and  so  many  of  the  common  high- 

rq>air  hy  in-   ways  situate  in  the  said  lower  division  of  Lordsmere  as  would 

ip '^OTce  "f   otli^rwise  be  repairable  by  the  inhabitants  at  large  of  the  said 

prwious  con-  parish  of  Saddleworth.     The  replication  traversed  specifically  the 

viction,      allegations  contained  in  the  special  plea. 

2.  It  was  proved  at  the  trial*  that  the  highway  throughout  the 
329  yards  of  its  length  runs  along  a  steep  hill  side  sloping 
towards  the  south.  That  the  highway  on  the  south  side  stands 
about  five  feet  above  the  level  of  the  land  abutting  on  the  road, 
and  is  on  that  side  supported  by  the  wall  which  below  the  level 
of  the  surface  of  the  highway  supports  or  retains  the  highway, 
and  above  the  level  forms  a  parapet  or  fence. 

3.  There  was  no  evidence  to  snow  when  and  by  whom  the  wall 
had  been  built ;  but  it  was  proved  that  the  highway  being  con- 
structed along  the  slope  of  a  steep  hill  side  would  have  slipped 
away  without  the  retaining  wall  or  some  such  support,  and  that 
the  wall  above  and  below  the  level  of  the  highway  was  one  con- 
tinuous structure  from  top  to  bottom. 

4.  There  was  evidence  tBat,  at  points  within  the  length  of  329 
yards,  the  wall  below  the  level  of  the  highway  was  bulging  and 
dangerous,  and  that  above  that  level,  at  various  points,  it  had 
fallen  into  disrepair.  And  that  whereas  its  original  height  above 
the  level  was  about  three  feet  six  inches,  it  had  fallen  in  many 
places  to  within  a  short  distance  of  the  surface  of  the  highwav, 
and  that  there  was  a  danger  of  passengers  falling  over  the  bank> 
particularly  at  night. 

The  parts  of  the  highway  between^  but  exclusive  of  the  fences 
and  the  metalled  part  of  the  highway  and  the  footpath,  were 
admitted  to  be  in  a  good  state  of  repair,  and  it  was  also  admitted 
by  one  of  the  witnesses  for  the  prosecution  that  there  was  nothing 
wrong  except  the  fence  wall ;  that  the  retaining  wall  was  in  fair 
condition,  and  nothing  to  fear  from  it  so  far  as  the  road  or  foot- 
way was  concerned. 

It  was  proved  that  the  wall  had  been  on  a  few  occasions 
repaired  by  the  surveyors  of  highways ;  but  it  was  not  shown 
that  any  portj,pn  of  the  fence  had  ever  been  repaired,  except  at  a 
time  when  the  portion  of  the  retaining  wall  immediately  beneath 
it  had  been  strengthened  or  rebuilt. 

5.  Counsel  for  the  defendants  were  proceeding  to  cross-examine 
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a  witness  for  the  proseoation^  as  to  repairs  to  the  wall  of  the        Rxa. 
highway  alleged  to  have  been  done  at  Tarious  points  not  within         ^• 
the  limits  of  the  829  yards,  or  adjacent  to  the  limits,  by  a  land-  ^^^^^  op^raB 
owner  or  landowners,  and  they  alleged  that  they  were  prepared   District  of 
with  evidence  to  prove  such  repairs.  Lordsmkrk. 

[Such  cross-examination  was  deemed  irrelevant,  and  the  learned        i^^^ 
chairman  refbsed  to  admit  the  same.]  — - 

6.  The  assistant-overseer  for  the  parish  of  Saddleworth,  called  ^^J^^"/"" 
as  a  witness  on  behalf  of  the  prosecution,  produced  vestry-books  nm^^^r^ 
containing  the  minutes  of  meetings  therein  described  as  vestries  Wall  iupport- 
or  meetings  of  the  churchwardens,  surveyors  of  the  highways,  "^J'^i"'"^^ 
inhabitants,  and  lay  payers  of  the  township  of  Quick  and  parish  of  ^^nc"  of 
Saddleworth,  which  books  were  put  in  and  ruled  to  be  evidence,     riepair  bu  in- 

In  the  year  1798  it  appeared  from  the  said  books  that  seven  i,^-^^'  "^ 
persons  were  nominated  for  appointment  as  surveyors  of  high-  pr^iJ^c^, 
ways,  for  the  district  of  Lordsmere,  in  respect  of  subdivisions  of       viction. 
the  district  of  Lordsmere. 

From  the  books  it  also  appeared  that,  on  the  25th  day  oi 
March,  1836,  at  a  vestry  meeting,  twenty  gentlemen  were 
^>poin€ed  as  a  board  of  surveyors  for  the  district  of  Lordsmere, 
under  sect.  18  of  5  &  6  Will.  4,  c.  50.  Minutes  were  also  read 
respecting  the  election  of  surveyors  in  1836,  1857,  and  1869, 
from  which  it  appeared  that  surveyors  had  from  time  to  time 
been  yariously  appointed  for  the  district  of  Lordsmere,  and  for 
the  three  subdivisions  of  upper,  middle,  and  lower  divisions 
of  Lordsmere,  into  which  the  district  of  Lordsmere  became 
divided. 

7.  It  was  proved  by  the  production  of  certified  copies  of  the 
indictment  and  conviction  that  in  th^  year  1849  the  inhabitants 
of  the  district  of  Lordsmere  were  indicted  for  the  non-repair  of 
a  highway  within  such  district.  The  defendauts  to  the  indict- 
ment of  1849  pleaded  not  guilty,  and  were  thereupon  tried  and 
convicted. 

8.  At  the  close  of  the  case  for  the  prosecution  it  was  sub- 
mitted by  counsel  for  the  defendants  that  there  was  no  evidence 
that  the  district  of  Lordsmere  was  a  district  liable  by  immemorial 
castom  to  repair  the  highways  within  its  limits,  and  that  so  far 
as  there  was  any  evidence  to  discharge  the  common  law  liability 
of  the  parish  it  tended  to  fix  the  obligation  to  repair  the  highway 
in  qaestion  upon  the  lower  division  of  Lordsmere ;  and  it  was 
further  submitted  on  behalf  of  the  defendants  that  the  verdict  of 
guilty  on  the  indictment  of  1849  not  having  been  pleaded  was 
not  evidence  of  the  liability  of  the  defendants,  and  did  not 
operate  as  an  estoppel  for  two  reasons :  first,  because,  althouc^h 
the  record  might  have  been  conclusive  against  them  upon  the 
plea  of  not  gnilty,  yet  that  such  was  not  the  case  where  there 
was  a  special  plea  charging  that  the  burden  of  repair  lay  upon 
the  inhabitants  of  a  particular  district ;  and  secondly,  because 
the  oonviotil^n  had  not  been  pleaded  by  way  of  estoppel  in  the 
replication.  • 

]•  2 
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Rio.  9.  After  hearing  oommel  for  the  proseoation  and  ooonael  for 

T     Inbab  -  ^^^  defendants  in  reply  on  the  points  raised,  the  Gonrt  of  Qoarter 

TANTs  OF  TOE  Sossions  oonsiderod  that  the  indictment  and  conviction  of  1849, 

DiBTBioT  OF  although  not  operating  as  an  estoppel  under  the  circomstances, 

LoBDflMKaB.   yj^Qj^  evidence  against  the  defendants  of  their  liability  to  repair 

1886.       ^he  highway,  but  left  it  to  the  jorv  to  determine  such  liability. 

— -  10.  Counsel  for  the  defendants  further  contended  that  the  fence 

^c</^T7^"'  wall  did  not  form  part  of  the  highway,  and  that,  even  if  the 

non-r^tr  ^  defendants  were  liable  to  keep  the  wall  in  repair,  the  remedy  by 

Wall  m'ppwt'  indictment  was  not,  under  the  circumstances,  available  against 

*"^*^f"^r  ^^^^^    ^^^  learned  Chairman  submitted  the  case  to  the  jury, 

^l^fl^oj   ^^o  were  directed  to  consider,  first,  whether  the  wall  formed 

repair  by  in-  part  of  the  highway;    secondly,  whether  the  wall  was  out  of 

*E^^tmL  "7  r®P^r J  ^^^  tlurdly,  whether  such  wall  was  repairable  by  the 

preuious  con-  defendants.    The  jury  found   the   defendants   guilty,  ana    the 

viction,      following  questions  were  reserved  for  the  consideration  of  this 

court :  1.  Was  the  cross-examination  as  to  repairs  referred  to  in 

the  5th  paragraph  of  the  case  rightly  stopped  and  the  evidence 

rejected  f    2.  Would  an  indictment  lie  for  the  non-repair  of 

the  fence  wall  under  the  circumstances  stated  f    3.  Was  there 

evidence  on  the  whole  case  upon  which  the  jury  could  in  point  of 

law  find  the  verdict  which  in  point  of  fact  they  did  find  f    And 

the  opinion  of  the  court  was  prayed  whether  the  defendants  were 

riffhtly  convicted. 

1^0  one  appeared  in  support  of  or  against  the  conviction. 

Lord  CoLSBmaB,  C.J.  (after  adverting  to  the  fiM)t  of  counsel 

not  having  been  instructed  in  the  case,  and  expressing  the 

opinion  of  the  court  that  where  a  judge  reserves  a  case  for  the 

opinion  of  a  constitutional  court  such  as  this,  brought  together  at 

considerable  inconvenience  to  the  course  of  justice  in  other  courts, 

counsel  ought  to  be  instructed  to  assist  the  court  in  arriving  at  a 

right  judgment)  said :— There  are  three  points  raised  in  this  case 

for  our  determination.    In  the  first  place,  this  was  an  indictment 

against  the  inhabitants  of  a  division  of  a  parish  for  the  non-repair 

of  a  highway,  and  in  the  course  of  the  trial  counsel  for  the 

defendants  was  about  to  cross-examine  one  of  the  witnesses  for 

the  prosecution  in  order  to  show  that  certain  individuals  had 

repaired  other  parts  of  the  wall  in  question,  and  that  therefore 

the  inhabitants  at  large  of  the  division  were  not  bound  to  repair 

any  of  the  wall.    It  is  not  stated  that  the  evidence  sought  to  be 

proved  was  evidence  which  went  to  show  that  the  individuals  to 

which  it  pointed  had  repaired,  if  they  had  done  so,  the  road  by 

reason  of  their  having  been  under  an  obligation  to  do  so  futiane 

teivurcB.    But  it  is  common  knowledge  in  these  courts  that,  in 

order  to  set  up  on  behalf  of  the  pubhc,  or  the  ii^bitants  of  a 

district  primd  faoie  liable  to  repair  the  highways  within  the 

district,  the  liability  of  pNsrsons  to  repair  a  particular  highway 

ratione  tenwrce,  such  liability  must  be  specially  pleaded  to  the 

indictment.    No  such  liability  was  here  pleaded,  nor  is  it  even 

suggested  that  the  evidence  sought  to  be  put  in  would  have 
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proved  siicli  a  liability.    The  evidence^  if  it  had  been  received,        Rio. 
would  probably  only  have  proved  that,  as  a  matter  of  fact,  rp^^^^,. 
oertatn  individuals  liad  done  repairs  purely  for  their  own  con-  tj^mtb  of  thb 
venience,  and  without  in  the  least  degree  relieving  the  inhabitants   Distrtct  of 
at  large  from  their  common  law  liability.    Whether  that  was  so   Lo»»o™- 
or  not  the  evidence  was  rejected,  and  in  my  opinion  properly        iggg. 

2*ected,  because  there  was  no  plea  whatever  justifying  its  being       
mitted.     The  second  point  raised  in  the  case  is,  whether  an  ^^^^^Ffw 
indictment  which  had  been  presented  many  years  ago,  and  upon  non-repair  — 
which  a  verdict  of  guilty  had  been  found,  was  or  was  not  Wall  wpporu 
widence  in  the  case.    The  learned  chairman  rightly  ruled  that  it  %^^^^ 
was  not  an  estoppel,  but  was  evidence,  and  I  think  it  was  very    evidmce  of 
cogent  evidence  indeed,  and  was  rightly  admitted.    As  to  the  repair  iw  in^ 
third  point,  this  was  a  highway  upon  the  slope  of  a  hill  which  ^^^  ^ 
had  to  be  supported  by  means  of  a  wall,  ana  which  could  not  previous  cor. 
have  been  earned  along  the  side  of  the  hill  so  as  to  be  flat  and      riction, 
level  without  the  support  of  the  wall,  and  the  question  argued  as 
m  matter  of  law  before  the  quarter  sessions  was,  that  the  wall 
was  no  part  of  the  highway.    Now,  that  was  no  question  of  law 
at  all,  but  pnrdy  a  question  of  fact,  which  was  very  properly  left 
to  the  jury.     The  jury  found  that  the  wall  formed  part  of  the 
highway,  for  they  found  the  defendants  guilty ;  and  the  learned 
ehairman  submits  to  us  the  question  whether  that  was  a  finding 
to  which  they  could  properly  come.    I  am  clearly  of  opinion  that 
it  was  a  fincUng  to  which  they  could  properly  come.    l7ow  those 
are  the  three  questions  reserved  for  our  opinion ;  and  we  are  all 
of  opinion  that  the  learned  chairman  was  perfectly  right  in  his 
direction  on  all  the  three  points,  and  that  the  jury  have  found 
rightly  on  all  the  points  submitted  to  them ;  and  that  therefore 
this  conviction  must  be  affirmed. 

The  Mabtib  of  the  'Rolls,  Bowin,  L.J.,  Fuld  and  Manistt, 
JJ»,  ooncorred. 

OowvicUon  affirmed. 
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CROWN  OASES  RESERVED. 

Saturday,  May  lb,  1886. 

(Before  Lord  Ooleeidgb,  O.J.,  Lord  Eshbr,  M.K.,  Bowen^  L.J., 

F1BT4D  and  Manistt^  JJ.) 

Rsa.  V.  Latimeb.  (a) 

Malicious  wounding — Accidental  wounding  of  one  person  in 
attempting  to  wound  another — Malice — Intention — 24  ^25  Vict, 
c.  100,  s.  20. 

An  offence  is  committed  within  sect.  20  of  24  ^  25  Vict.  c.  100,  if 
anyone,  unlawfully  intending  to  wound  a/nother,  accidentally 
wounds  a  person  other  than  the  person  he  intended  to  wound,  in 
the  execution  of  such  unlawful  intention.  Under  sect.  20  it  is 
sufficient  to  prove  general  malice,  malice  against  the  person 
wounded  not  being  essential  in  the  commission  of  an  offence 
thereunder. 

Ueg.  t;.  Pembliton  (£.  Bep.  2  Or.  Oas,  Res.  119)  explained. 

CASE  stated  by  the  learned  Recorder  for  the  borough  of 
Devonport  as  follows : 

The  prisoner  was  tried  at  the  April  Quarter  Sessions  for  the 
borough  of  Devonport  on  the  10th  day  of  April,  1886. 

The  prisoner  was  indicted  for  unlawfully  and  maliciously 
wounding  Ellen  Rolston.  There  was  a  second  count  charging 
him  with  a  common  assault. 

The  evidence  showed  that  the  prosecutrix,  Ellen  Rolston,  kept 
a  public-house  in  Devonport;  that  on  Sunday,  the  14th  day  of 
February,  1886,  the  prisoner,  who  was  a  soldier,  and  a  man  named 
Horace  Chappie  were  in  the  public-house,  and  a  quarrel  took 
place,  and  eventually  the  prisoner  was  knocked  down  by  the  man 
Horace  Chappie.  The  prisoner  subsequently  went  out  into  a 
yard  at  the  back  of  the  house.  In  about  five  minutes  the 
prisoner  came  back  hastily  through  the  room  in  which  Chappie 
was  still  sitting  having  in  his  hand  his  belt  i^hich  he  had  t«ken 
off.  As  the  prisoner  passed  he  aimed  a  blow  with  his  belt  at 
the  said  Horace  Chappie,  and  struck  him  slightly,  the  belt 
bounded  off  and  struck  the  prosecutrix,  who  was  standing  talking 
to  the  said  Horace  Chappie,  in  the  face,  cutting  her  face  open  and 
wounding  her  severely. 

At  the  close  of  the  case  the  learned  Recorder  left  these 
questions  to  the  jury :  1.  Was  the  blow  struck  at  Chappie  in  self- 
defence  to  get  through  the  room,  or  unlawfully  and  maliciously  f 
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2.  Did  the  blow  so  stniok  in  faot  wound  Ellen  Bolston  f    3.  Was  Rao. 

Uie  striking  Ellen  Bolston  purely  aooidental^  or  was  it  such  a  .   ^^- 

oonseqaence  as  the  prisoner  should  have  expected  to  follow  from  "*""' 

the  blow  he  aimed  at  Chappie  f  1886. 

The  jury  found :  1.  That  the  blow  was  unlawful  and  malicious.  i/7^,„ 

2.  That  the  blow  did  in  fact  wound  Ellen  Bolston.     3.  That  the  wm^^g't^ 

striking  Ellen  Bolston  was  purely  accidental^  and  not  such  a  Accidental 

consequence  of  the  blow  as  the  prisoner  ought  to  have  expected.  ^^wwUng  of 

Upon  these  findings  the  learned  Becorder  directed  a  verdict  ot  ^^Jti^ng  ^^ 

gnilfy  to  be  entered  to  the  first  count,  but  respited  judgment,  and  another^ 
admitted  the  prisoner  to   bail,   to  come  up  for  judgment   at  ^"y^^tw 

the  next  sessions.  ^/^      * 

The  question  for  the  consideration  of  the  court  was,  whether 
upon  the  facts  and  the  findings  of  the  jury  the  prisoner  was 
rightly  convicted  of  the  offence  for  which  he  was  indicted. 

By  sect.  20  of  24  &  25  Vict.  c.  100,  it  is  enacted  that, 

Whoaotnear  ahaU  imlawfiiUy  and  malioioiuljr  wound  or  inflict  any  grioYons  bodily 
hann  upon  any  other  person,  either  with  or  without  any  weapon  or  instnunent^  shall 
begoOtyof  ndademeanonr. 

Orofi  for  the  prisoner. — The  findings  of  the  jury  amount  to  a 
verdict  of  not  guilty,  for,  though  they  found  that  the  blow  was 
unlawful  and  malicious,  and  did  in  fact  wound  the  prosecutrix, 
they  n^atived  those  findings  by  the  finding  that  the  blow  was 
accidental.  In  Beg  v.  PembliUm  (12  Cox  C.  C.  607;  30  L.  T. 
Bep.  N.  S.  405;  L.  Bep.  2  Gr.  Gas.  Bes.  119)  it  was  held 
that  a  jury,  by  finding  tnat  a  stone  had  been  thrown  by  the 
prisoner,  intending  to  strike  a  person  with  whom  he  had  been 
fighting,  and  not  intending  to  break  a  window  as  he  had  done, 
had  negatived  the  existence  of  malice,  either  actual  or  construc- 
tive, and  a  conviction  for  malicious  injury  to  property  was  upon 
that  ground  quashed.  [Manistt,  J. — Suppose  here  the  prisoner 
had  killed  Ellen  Bolston,  would  not  he  have  been  guilty  of  man- 
aknghter?]  Yes;  but  in  this  case  the  indictment  is  under  a 
statute  which  requires  that  the  blow  should  have  been  given 
malicionsly,  and  intention  to  wound  the  particular  person  is 
therefore  necessary.  {JjotA  Eshbb.— The  indictment  does  not 
charge  any  specific  intent,  it  charges  that  he  did  it  unlawfully. 
He  was  doing  a  criminal  and  unlawful  act  which  resulted  in  a 
wounding  of  Ellen  Bolston.  Was  not  that  an  unlawful  wound- 
ing fj  No;  in  the  case  cited  the  words  in  the  statute  were  the 
same,  and  it  was  held  not  to  be  an  unlawful  injuiy.  [Fibld,  J. — 
lliere  the  indic);ment  was  that  the  prisoner  unlawfully  and 
malicionaly  injured  the  window  of  A.,  and  the  jury  found  that  he 
intended  to  wound  B.,  and  no  doubt  the  court  would  hold  that 
the  evidence  did  not  support  the  indictment.]  In  Beg.  v. 
Paulhner  (13  Cox  G.  G.  550)  a  sailor  entered  a  part  of  a  vessel 
for  the  purpose  of  stealing  rum,  and  accidentally  fired  the  vessel, 
but  he  was  nevertheless  held  not  guilty  of  arson.  [Manistt, 
J. — In  that  case  there  was  no  evidence  at  all  of  malioe.]     I 
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Rk.       sabmit  that  the  nnlawfalness  of  the  act  was  sufficient  evidence 
liAiniaB.     ^^  inalioe  there.     In  MePhsrson  v.  Daniels  (10  B.  &  C.  268; 

2  M.  &  B.  251)^  "  maliciously ''  has  been  defined  as  the  doing  a 

1886.       wrongful  act  wilfully.     [Lord  Colbbidoi^  G.J. — Is  not  this  case 

^"TT       goyemed  by  the  decision  in  Beg.  v.  Hunt,  1  Moo.  0.  0.  93  ?] 

wounding  —  ^0  i  ^o^  ^^^  <^^^  ^  inconsistent  with  the  later  case  of  Reg.  v 

Aceidentai    Hewlett  (1  F.  &  F.  91)^  where  it  was  held  that  where  a  person 

wounding  of  g^rikes  A.,  and  B,  interposing  receives  the  blow,  a  conviction  for 

^^^jSrg*^  wounding  B.  with  intent  to  do  grievious  bodily  harm  cannot  be 

another^    Sustained.    I  submit  that  this  case  is  governed  by  the  decision 

2^^rS~/io^  in  Beg.  v.  Pemblitan,  and  that,  the  jury  having  ne^tived  the 

J.  20.     '  existence  of  malice,  the  prisoner  is  entitled  to  an  acquittal. 

Helpman,  for  the  prosecution,  was  not  called  upon. 

Lord  GouBRiDGE,  C.J. — I  am  of  opinion  that  this  conviction 

must  be  sustained.    In  the  first  place,  it  is  common  knowledge 

that,  if  a  person  has  a  malicious  intent  towards  one  person,  and 

in  carrying  into  effect  that  malicious  intent  he  injures  another 

man,  he  is  guilty  of  what  the  law  considers  malice  against  the 

person  so  injured,  because  he  is  guilty  of  general  malice ;  and  is 

guilty  if  the  result  of  his  unlawful  act  be  to  injure  a  particular 

person.    That  would  be  the  law  if  the  case  were  res  integra ;  but 

it  is  not  res  integra,  because,  in  Reg.  v.  Hunt,  a  man  in  attempting 

to  injure  A.,  stabbed  the  wrong  man.    There,  in  point  of  fact,  he 

had  no  more  intention  of  injuring  B.  than  a  man  has  an  intent  to 

injure  a  particular  person  who  fires  down  a  street  where  a  number 

of  persons  are  collected,  and  injures  a  person  he  never  heard  of 

before.     But  he  had  an  intent  to  do  an  unlawful  act,  and  in 

carrying  out  that  intent  he  did  injure  a  person ;  and  the  law  says 

that,  under  such  circumstances,  a  man  is  guilty  of  malidoudy 

wounding  the  person  actually  wounded.     That  would  be  the 

ordinary  state  of  the  law  if  it  had  not  been  for  the  case  of  Beg.  v. 

Pembliton.    But  I  observe  that,  in  such  an  indictment,  as  in  that 

case,  the  words  of  the  statute  carry  the  case  against  the  prisoner 

more  clearly  still,  because,  by  sect.  18  of  the  statute  24  &  25  Vict. 

c.  100,  it  is  enacted  that:  ''Whosoever  shall  unlawfully  and 

maliciously  by  any  means  whatsoever  wound    ....    any 

person    •     •     •     .    with  intent    ....    to  maim,  disfigure, 

or  disable  any  person    •     .     •     •    shaU  be  guilty  of  felon  v ;  and 

then  sect.  20  enacts    that  ''whosoever  shall    unlawfully  and 

maliciously   wound     ....    any    other   person     •     •    •    • 

shall  be  guilty  of  a  misdemeanour ;  '^  and  be  liable  to  certain 

punishments.    Therefore,   the  language  of  the  18tb  and  20th 

sections  are  perfectly  different;  and  it  must  be  remembered 

that    this    is    a   conviction    for    an    offence    under   the    20th 

section.    Now,  the  Master  of  the  Rolls  has  pointed  out  that 

these  very  sections  are  in  substitution  for  and  correction  of  the 

earlier  statute  of  9  Geo.  4,  c.  81,  where  it  was  necessary  that  the 

act  should  have  been  done  with  intent  to  maim,  dii&gpre,  or 

disable  such  person,  showing  that  the  intent  must  have  been  to 

injure  the  person  actually  injured.    Those  words  are  left  out  in 
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the  later  Btetiite,  and  the  words  are  ''  wound  any  other  person/'        Rio. 
I  cannot  see  that  there  oonld  be  any  question^  but  for  the  case  of     laiidcbb. 


Beg.  ▼•  PembUton.    Now,  I  think  that  that  case  was  properly 
decided ;  but  upon  a  ground  which  renders  it  clearly  distinguish-        1886. 
able  from  the  present  case.    That  is  to  say,  the  statute  which  was     wZ^ 
under  discussion  in  Beg.  v.  PembUton  makes  an  unlawful  injury   ufounding-- 
to  property  punishable  in  a  certain  way.     In  that  case  the  jury    Accidental 
and  die  fiftcts  expressly  negatived  that  there  was  any  intent  to  u'^'v'^"^  <^ 
injure  any  property  at  all;  and  the  court  held  that,  in  a  statute  ^^st^Sr^  *" 
which  created  it  an  offence  to  injure  property,  there  must  be  an     another— 
intention  to  injure  property  in  order  to  support  an  indictment  ^'y^^\(^ 
under  that  statute.     But  for  that  case  Mr.  Cfrofl  is  out  of  court,        j,  20.      ' 
and  I  therefore  think  that  this  conyiction  should  be  sustained. 

Lord  EsHXB^  M.B. — ^I  am  of  the  same  opinion.  It  seems  to 
me  that  the  case  of  Beg,  y.  PembUton  is  the  only  case  which 
could  be  cited  against  a  well-known  principle  of  law.  But  that 
case  shows  that  there  was  no  intention  to  injure  any  property  at 
all ;  therefore  there  was  no  intent  to  commit  the  crime  mentioned 
in  the  Act. 

Bowrar,  L.J. — ^I  am  also  of  opinion  that  this  conyiction  should 
be  affirmed.  It  is  quite  clear  that  this  offence  was  committed 
without  any  malice  in  the  mind  of  the  prisoner,  and  that  he  had 
no  intention  of  wounding  Ellen  Bolston.  The  only  difficulty  that 
arises  is  from  Beg.  v.  PembUton,  which  was  a  case  under  an  Act 
of  Parliament  wmch  does  not  deal  with  all  malice  in  general,  but 
with  malice  towards  property ;  and  all  that  case  holds  is,  that  though 
the  prisoner  would  haye  been  guilty  of  acting  maliciously  within 
the  common  law  meaning  of  the  term,  still  he  was  not  guilty  of 
acting  maliciously  within  the  meaning  of  a  statute  which  requires 
a  maUcions  intent  to  injure  property.  Had  the  prisoner  meant  to 
strike  a  pane  of  glass,  and  without  any  reasonable  expectation  of 
doing  so  injured  a  person,  it  might  be  said  that  the  malicious 
intent  to  injure  property  was  not  enough  to  sustain  a  prosecution 
under  this  statute.  But,  as  the  jury  found  that  the  prisoner 
intended  to  wound  Chappie,  I  am  of  opinion  that  he  acted  mali- 
cionaly  within  the  meaning  of  this  statute. 

FiUD,  J. — I  am  also  of  opinion  that  this  conyiction  must  be 
affirmed.  I  think  this  a  yery  important  case  and  one  of  yery 
wide  application,  and  am  yery  glad  that  it  has  come  before  this 
courts  and  has  been  carefully  considered  and  decided  so  that  there 
may  be  no  doubt  about  the  matter. 

MunsTT,  J. — ^I  do  not  propose  to  add  more  than  a  few  words. 
The  fiurts  in  this  case  raise  an  exceeding  important  question, 
because  the  man  Chappie,  who  was  intended  to  be  struck,  was 
standing  close  by  the  woman  who  was  wounded,  and  who  was 
tattdmff  to  him ;  and  the  prisoner  intending  to  strike  Chappie 
wiOk  me  belt  did  strike  him,  but  the  belt  bounded  off  and  struck 
EDen  Bolston.  It  seems  to  me  that  the  first  and  second  findings 
of  the  jitry  justify  the  conyiction,  because  they  are  in  these 
terms :  "  The  jury  found  that  the  blow  was  unlawful  and  mali- 
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Qw.  oions^  and  that  it  did  in  fact  wound  Ellen  Bolston ;''  and  that 

Latocbb.  ^^^^^8^  ^f  ^  think  that  the  third  finding  does  not  entitle  the  pri- 

soner  to  an  acquittal.    It  is  traehe  did  not  intend  to  strike  Ellen 

1886.  Kolston^  bat  he  did  intend  to  strike  ChapplOi  and  in  doing  so 

Maiicious  ^^^^^^  Ellen  Rolston ;  therefore  I  think  that  the  third  finding 

wounding  --  IB  quito'  immaterial,  and  this  conviction  shonld  be  affirmed. 
Accidental  Oonviction  affirmed, 

womding  of.      Solicitor  for  the  prosecution,  H.  Windybank,  agent  for  AlbeH 

ofuperaon  t^   ri     j    t\  -i.  if  *    a 

striking      Gard,  Devonport. 
another^         Solicitor  for  the  prisoner,  Jas,  Oilbard,  Devonport. 

26  Vict^rAWK 
a.  20. 


QUEEN'S    BENCH    DIVISION. 

Monday,  Feb.  22,  1886. 

(Before  Lord  Golbbidoe,  C.J.,  and  Hawkins,  J.) 

Rbg.  v.  Justices  op  Tynemouth.  (a) 

Summary  conviction  by  juetices-^Penalty  —  Imprisonment  with 
hard  I abour-^AUemaiive^-^  Summary  Jurisdiction  Act,  1879 
(42  ^  43  Vict.  c.  49),  «.  5  —  Oriminal  Law  Amendment  Act, 
1845  (48  ^  49  Vict.  c.  69),  s.  18. 

Upon  the  true  construction  of  sect.  6  of  the  Swnvmary  Jurisdiction 
Act,  1879,  where  an  Act  upon  which  a  conviction  is  founded 
authorises  the  punishment  of  imprison/ment  with  hard  lahour 
for  an  offence,  the  justices  have  jurisdiction  to  order  a  prisoner 
summarily  convicted  of  such  offen>ce  to  pay  a  penalty,  or  in  the 
aUemative  to  undergo  a  term  of  imprisonment  with  hard  labour. 

^I^HIS  was  a  motion  ex  parte  for  a  rale  nisi  for  a  certiorari  to 
JL  bring  up  the  case  to  the  Qneen's  Bench  Division  of  the 
High  Court,  in  order  that  a  conviction  by  justices,  whereby  the 
prisoner  had  been  ordered  to  pay  a  penalty  or  in  the  alternative 
to  undergo  a  term  of  fourteen  days'  imprisonment  with  hard 
labour,  might  be  quashed.  The  prisoner  had  been  convicted 
under  sect.  18  of  the  Criminal  Law  Amendment  Act,  1885 
(48  &  49  Vict.  c.  69)  of  being  the  lessor  or  landlord  of  premises 
let  with  the  knowledge  that  such  premises  or  some  part  thereof 
were  being  used  as  a  brothel.    The  ground  of  this  application 

(a)  Baported  by  F.  A.  Gbatlsixiic,  S«q.,  Barrister-«t*Lftw. 
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was  ihat^  nnder  the  Grixnixial  Law  Amendment  Act,  1885,  jnstioes        Baa» 
hare  no  power  to  order  imprisonment  with  hard  labour  as  an  j_J^  _ 
altemative  to  the  payment  of  a  penalty.  Tthbmouth.. 

/•  Law9on   Walton  for  the  appellant. — ^By  seot.  13  of  the        

Criminal  Law  Amendment  Act,  1885,  it  is  enacted  that  ''  Any        ^^ 
person  who  being  the  lessor  or  landlord  of  any  premises,  or  the  s^mafyjtiri§^ 
agent  of  such  lessor  or  landlord,  lets  the  same  or  any  part  thereof    dietion  of> 
with  the  knowledge  that  snch  premises  or  some  part  thereof   ij^^2^ 
are  or  is  to  be  used  as  a  brothel,  or  is  wilfoUy  a  party  to  the  mmukMem^ 
oontinaed  nse  of  snch  premises  or  any  part  thereof  as  a  brothel,  jPwahy  tr  tm 
shall,  on  summary  conriction  in  manner  provided  by  the  Summary    ^'^^J^ 
Jurisdiction  Acts,  be  liable  to  a  penalty  not  exceeding  20Z.,  or,  labour— ^2%^ 
in  the  discretion  of  the  court,  to  imprisonment  for  any  term  not  48  Vku  e,  49, 
exceeding  three  months,  with  or  without  hard  labour.''    By        ''^' 
sect.  5  of  the  Summary  Jurisdiction  Act,  1879  (42  &  43  Vict, 
c  49)  it  is  enacted  that "  The  period  of  imprisonment  imposed  by 
a  court  of  summary  jurisdiction  under  this  Act,  or  under  any 
other  Act^  whether  past  or  future,  in  respect  of  the  nonpayment 
of  any  sum  of  money  adjudged  to  be  paid  by  a  conviction,  or  in 
respect  of  the  default  of  a  sufficient  oistress  to  satisfy  any  snch 
sum,   shall    •     ...    be  without  hard  labour,  except  where 
hard  labour  is  authorised  by  the  Act  on  which  the  conviction  is 
founded,  in  which  case  the  imprisonment  may,  if  the  court  thinks 
the  justice  of  the  case  requires  it,  be  with  hard  labour,  so  that 
the  term  of  hard  labour  awarded  do  not  exceed  the  term  autho- 
rised by  the  said  Act.''    It  is  submitted  that  justices  have  no 
power  under  these  sections  to  impose  a  fine  with  the  alternative 
punishment  of  imprisonment  with  hard  labour.     Such  alternative 
punishment  cannot  be  imposed  unless  the  statute  on  which  the 
conviction  is  founded  authorises  imprisonment  with  hard  labour 
to  be  given  as  an  alternative  to  the  payment  of  a  fine.     Snch 
alternative  is  not  authorised  by  the  Criminal  Law  Amendment 
Act,  1885,  upon  which  this  conviction  is  founded;  but  we  do 
find  it  antiiorised  by  many  Acts  of  Parliament — e.g.,  by  sect.  52 
of  the  Malicious  Lijnries-to  Property  Act  1861  (24  &  25  Vict, 
c.  97).    It  is  the  duty  of  the  jnstices  to  determine  whether  the 
case  is  one  for  fine  or  for  imprisonment.     If  it  is  a  case  for  a  fine, 
and  the  fine  is  not  paid,  and  there  is  not  sufficient  distress  to 
satisfy  the  sum  imposed,  then  the  justices  have  jurisdiction  to 
order  the  prisoner  to  undergo  a  term  of  imprisonment  without 
hard  labour,  unless  the  statute  upon  which  the  conviction  is 
founded  expressly  authorises  (as  in  the  case  of  the  Malicious 
Injuries  to  Property  Act,  1861)  imprisonment  with  hard  labour  in 
default  of  payment    of  the    fine.      Under  the   Criminal  Law 
Amendment  Act,  1885,  if  the  case  is  one  for  imprisonment,  the 
imprisonment  may  be  with  or  without  hard  labour ;  but,  if  a  fine 
is  imposed,  in  de&ult  of  payment,  imprisonment  without  hard 
labour  is  the  only  alternative.    The  express  authorisation  which 
is  necessary  to  give  the  justices  jurisdiction  to  make  the  order 
that  has  been  made  in  this  case  has  been  excluded  firom  tho 
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Rm.       Criminal   Law    Amendment    Act,    1885,    and   therefore   it  is 
Jnenon  of   ^^^'^^'^^  ^^^  ^^^  conviction  onght  to  be  quashed. 
TrinMouTH.       Lord  CoLBRiDOi,  C.J. — I  am  of  opinion  that  this  role  must  be 

refused.     It  is  clear  that  the  maffistrates  hare  acted  within 

^f^*       their  jurisdiction,  and  that  they  had  power  to  make  this  order. 
Summary furis-  Under  the  13th  section  of  the  Criminal  Law  Amendment  Act, 
dkHtm  tf    1885,  the  justices  might  either  have  fined  the  prisoner  or  sen- 
j^^[^    tenced   him   to   imprisonment  with   or  without   hard    labour. 
mmiMkmaa—  Scct.  5  of  the  Summary  Jurisdiction  Act,  1879,  says  that  the 
Pma/ty  or  tm-  imprisonment  shall  be  without  hard  labour,  except  where  hard 
^^tMihe^    labour  is  authorised  by  the  Act  on  which    the  conviction  is 
labwr  —  42  (c  founded,   in   which    case   the  imprisonment  may,  if  the  court 
43  Vict,  c  4»,  thinks  the  justice  of  the  case  requires  it,  be  with  hard  labour. 
^  ^*        That  means  that  the  imprisonment  is  to  be  without  hard  labour 
as  a  general  rule,  and  there  shall  only  be  imprisonment  with  hard 
labour  where,  under  the  statute,  the  justices  are  authorised  to 
impose  hard  labour  for  the  offence.    They  must  not  inflict  hard 
labour  to  enforce  a  penalty  unless  they   could  have  inflicted 
hard   labour   without  giving  the  option  of  paying  a  penalty. 
That  is  the  meaning  of  the  provision  in  the  Summary  Jurisdic- 
tion Act.     Here  we  have  such  a  case;   the  justices  might,  in 
the  first   instance,    under   the   provisions   of  sect.    18  of  the 
Criminal  Law  Amendment  Act,  1885,  have  inflicted  a  fine,  or 
they  might  have  sentenced   the  prisoner  to  imprisonment  with 
or    without    hard    labour.     In  my  judgment,  the  justices  are 
authorised  to  impose  the  alternative  punishment  of  hard  labour, 
because  imprisonment  with  hard  labour  is  authorised  by  the  Act 
under  which  the  prisoner  has  been  convicted,  therefore  the  same 
kind  of  punishment  has  been  given  as  might  have  been  given  in 
the  first  mstance.    For  these  reasons  I  tmnk  that  this  rule  must 
be  refused. 

Hawkins,  J. — I  am  of  the  same  opinion.  The  true  construc- 
tion of  sect.  5  of  the  Summary  Jurisdiction  Act,  1879,  is,  that 
the  imprisonment  is  to  be  without  hard  labour  unless  the  Act 
creating  the  offence  authorises  the  imposition  of  imprisonment 
with  hard  labour  for  that  offence. 

Rule  refused* 
Solicitor  for  the  applicant,  T.   Ora/y,  for  Dim  and   Wdrlaw, 
Newcastle-on*l^e. 
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QCJBEN'S  BENCH  DIVISION. 

Tuesday,  March  30. 

(Before  Dat  and  Wills^  JJ.) 

Baa.  V.  LoBD   Matob  of   London  and    Stubbs    and    Ibtino; 

Ex  parte  GostTiIng.  (a) 


IndictmmU  Act,  \Sh9—Rvle  under  11  ^  12  Vict, 
c*  44,  t.  5  —  Charge  of  Ocnepvraey  —  Charge  diimiased  for 
want  of  evidence  —  Befusal  of  justice  to  bind  prosecutor 
over  to  prosecute  e&ar^a— 22  ^  23  Vict.  c.  17,  ss.  1  and  2. 

Where  a  prosecutor  bona  fide  prefers  before  a  justice,  and  within 
his  iunsdicHon,  a  charge  or  complaint  in  respect  of  an  offence 
within  the  Vexatious  Indictments  Act,  1859,  and  the  justice 
dismisses  it  for  want  of  evidence,  such  dismissal  is  equivalent 
to  a  rtfusal  to  commit,  and  the  prosecutor  is  entitled  to  require 
(he  justice  to  take  his  recognisance  to  proseewte  the  cliarge  or 
eomplainl  by  way  of  indictment. 

THIS  was  an  application  for  a  role  for  a  mandamus  to  the 
Lord  Mayor  of  London  to  take  the  reoognisances  of  one 
Goeiling,  aooording  to  sect.  2  of  the  Yexatioas  LidiotmentB  Act, 
1859,  to  prosecate  by  way  of  indictment  a  charge  of  conspiracy 
against  the  defendants  Stnbbs  and  Irving. 

The  prosecntor  charged  the  defendants,  as  directors .  of  a 
company  within  the  city  of  London,  with  conspiring  to  cheat 
and  denand  the  shareholders. 

When  the  case  first  came  on  for  hearing  a  witness  ?ras  called 
by  the  prosecntor,  on  his  subpoena  dtuies  tecum,  to  produce  the 
books  01  the  company ;  but  the  witness  refused  to  produce  them, 
on  the  ground  that  he  had  not  the  books  in  his  possession  or 
custody. 

Certain  adjournments  were  allowed  for  the  purpose  of  enabling 
the  prosecutor  to  appl^  to  the  Queen's  Bench  Division  for 
an  attachment  of  the  witnesses  for  the  non-production  of  the 
books.  The  court  refused  to  order  the  witnesses  to  produce  the 
books. 

The  only  evidence  given  was  by  the  first  witness,  who  was 


(a)  fi«port6d  bj  W.  P.  Svaaior,  Ew).,  Barriitar4tt-Lftw. 
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Rao.        asked  qaestions  only  as  to  his  subpoona^  and  whether  he  had  the 

OF  London       When  the  matter  came  finaUy  before  the  Lord  Major,   he 

AND  Stubbb  refased  to  allow  another  adjonrnment.  The  prosecutor  then  called 

^Expane'  *  witness  who,  it  appears,  gave  no  evidence  at  all  with  reference 

QofliLuio.     to  the  charge  of  conspiracy.     No  farther  evidence  was  offered. 

The  Lord  Mayor,  on  the  prosecutor  failing  to  produce  any 

^^       further  evidence,  which  would  warrant  an  adjournment,  dismissed 

Vexatioya  In-  the  BUmmonS. 

dictmenu  Act      The  prosecutor  then  claimed  to  be  bound  over  in  his  recogni- 
^^km^r  ^^^^®8  ^y  t^®  I^<>rd  Mayor  to  prosecute  the  charge  of  conspiracy 
want  of  evi'  against  the  defendants  under  22  &  23  Vict.  c.  17,  but  the  Lord 
deme  —  Might  Mayor  refused  to  do  so. 

^tfb^J^d       ^®  prosecutor  obtained  a  rule  nisi  for  a  mandamus  to  the 

overttt nrou'  Lord  Mayor,  commanding  him  to  show  cause  why  he  should 

ctt/6— 22  (r  23  not  take  the  prosecutor's  recognisances  to  prosecute  the  said 

By22&23Vict.  c.  17,  8.  1: 

No  bill  of  indictment  for  ....  conspinoy  ....  shall  be  presented 
to  or  foand  by  any  grand  jury,  unless  the  prosecutor  presenting  such  indictment  has 
been  bound  by  reoognisanoe  to  prosecute  or  give  evidence  against  the  person  aoonaed 
of  such  offence,  or  unless  the  person  accused  has  been  committed  to  or  detained  in 
custody,  or  has  been  bound  by  reoogrnisance  to  appear  to  answer  to  an  indictment  to 
be  preferred  against  him  for  such  offence,  or  unless  such  indictment  for  snoh  offence, 
if  charged  to  have  been  committed  in  England,  be  preferred  by  the  direction  or  with 
the  consent  in  writing  of  a  judge  of  one  of  the  superior  courts  of  law  at  Westminster, 
or  of  her  Majes^'s  Attoiney-General  or  Solicitor-General  for  England. 

.By  sect.  2 : 

Where  any  ohaige  or  complaint  shall  be  made  before  any  one  or  more  of  her 
Majesty's  justices  of  the  peace  that  any  person  has  committed  any  of  the  offences 
aforesaid,  within  the  Jarisdiction  of  such  Justice,  and  such  justice  shall  refuse  to 
commit  or  to  bail  the  person  charged  with  suoh  offence  to  be  tried  for  the  same, 
then,  in  case  the  prosecutor  shall  desire  to  prefer  an  indictment  respecting  the  said 
offence,  it  shall  be  lawful  for  the  said  justice,  and  be  is  hereby  required  to  take  the 
recognisance  of  such  prosecutor  to  prosecute  the  said  charge  or  complaint,  and  to 
transmit  suoh  recognisance,  information,  and  depositions,  if  any,  to  the  court  in 
which  such  indictment  ought  to  be  preferred,  in  the  same  manner  as  such  justice 
would  have  done  in  case  he  had  committed  the  person  charged  to  be  tried  for  suoh 
offence. 

Danckwerts,  for  the  Lord  Mayor  of  London,  showed  cause.— 
This  application  ought  to  be  dismissed ;  for  before  a  justice  can 
bind  over  a  prosecutor  to  prosecute  he  must  have  jurisdiction  to 
commit.  Here  the  magistrate  had  no  such  jurisdiction,  on  the 
ground  that  he  had  no  evidence  before  him  upon  which  he  could 
act.  There  was  a  total  absence  of  any  evidence  in  this  case.  It 
is  necessary  for  a  magistrate  to  have  evidence  before  him  on  which 
to  commit  under  11  &  12  Yict.  c.  42,  audit  is  equally  necessary 
for  him  to  have  it  if  he  is  to  take  the  recognisances  of  the  prose- 
cutor to  prefer  the  charge  before  the  grand  jury.  In  this  case 
there  was  no  evidence  at  all  before  him  on  which  he  could  act. 
Under  the  Vexatious  Indictments  Act,  1859,  the  magistrate  has 
only  power  to  take  the  recognisances  of  the  prosecutqr  if  he  has 
refused  to  commit  the  person  charged.    The  magistrate  must 
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h»Te  aomeihiiig  on*  which  to  foand  his  disoretioii.     This  chargfe        Bw. 
was  not  in  reality  dismissed;    the  proceeding  practically  fell  i^i^p^^Yog 
throngh  because  there  was  no  evidence  to  support  it.    The  prose^'  qf  Loin>ox 
enter  sought  to  obtain  evidence^  and  adjournments  were  made  to  amd  Stobbs 
enable  him  to  procure  it  if  he  could,  but  he  failed  to  do  so ;  and  ^"^^!^^ 
on  the  last  adjournment  the  magistrate  refused  to  grant  anotherj     oogmMo. 
and  dismissed  the   charge  on  the  ground  of  there  being  no         - — ; 
evidence  to  support  it.     All  the  prosecutor  had  done  was  simply        ^^^' 
to  lay  an  information,  take  out  a  summons,  bring  the  defendwts  rexoitbiu  In* 
before  the  courts  obtain  several  adjournments,  and  then  finally  diaminuAet 
refuse  to  produce  any  evidence.     Under  those  circumstances  the  TJ^^^^Jl^ 
Lord  Mayor  had  no  power  to  bind  over  the  prosecutor,  because   umuu  of  wi 
tlie  Vexatious  Indictments  Act  was  introduced  for  the  protection  dence  —  Jiight 
of  the  defendants,  and  this  protection  would  be  wholly  illusory  if  ^-^^J^^^l^^ 
under  such  circumstances  a  justice  could  be  called  upon  to  bind  overtopnme^ 
over  the  prosecutor  to  prosecute  before  a  grand  jury.    The  object  cia«ir--22  4  28 
of  that  Act  is  to  enable  tine  person  charged  to  know  what  the  case  is    ^i^l" 
which  he  will  have  to  meet  before  the  grand  jury ;  but  that  object 
will  be  defeated  if  a  prosecutor,  as  in  the  present  case,  is  to  be 
allowed,    without    producing    evidence  before    the  justice,   to 
prosecute  before  the  grand  jury.     It  was  on  this  ground  that  the 
Lord  Mayor  refused  to  take  the  recognisances  of  the  prosecutor. 
The  argument  amounts  to  this,  that  under  the  Vexatious  Indict- 
ments Act,  it  is  a  condition  precedent  that  the  magistrate  should 
refuse  to  commit  or  to  bail.    Here  the  Lord  Mayor  did  not  do 
that,  but  simply  dismissed  the  summons  for  lack  of  evidence. 
The  prosecutor  now,  if  he  can  get  further  evidence,  may  lay  a 
fresh  information  and  commence  proceeding  de   novo.     The 
magistrate  here  never  got  as  far  as  the  stage  of  whether  he  should- 
commit   or   not;   that  stage  depends   upon    the   existence  of 
evidence.     Here  there  was  none,  and  so  the  Vexatious  Indict- 
ments Act  does  not  apply,  and  the  magistrate  rightly  used  his 
diMsretion. 

Olueff  in  support,  was  not  called  on. 

Day,  J. — ^I  am  of  opinion  that  in  this  case  the  magistrate 
should  have  accepted  the  recognisance  of  the  prosecutor  to 
prosecute  under  the  Vexatious  Indictments  Act.  It  seems  to  me 
that  this  case  is  within  it.  It  is  a  case  of  a  complaint  or  charge 
made  before  the  magistrate,  wherein  the  magistrate  has  refused 
to  commit.  It  seems  to  me  that  the  charge  was  one  within  the 
jurisdiction  of  the  magistrate.  The  charge  was  for  a  conspiracy 
within  the  city  of  London.  The  magistrate  had  jurisdiction  over 
conspiracies  within  the  citv  of  London ;  he  refused  to  commit,  he 
dismiased  the  charge,  and^  to  my  mind,  that  is  tantamount  to 
refiiaing  to  commit.  Then  it  was  said  it  was  not  a  substantial 
chaige  or  complaint,  but,  in  my  opinion,  it  was  a  substantial 
charge,  and^  so  far  as  one  can  see,  it  was  a  bona  fide  charge ; 
there  is  no  reason  to  suppose  otherwise.  I  should  not  for  a 
moment  suggest  that  in  a  case  where  mere  illusory  charges  are 
made — charges  which  persons  are  not  seriously  makingj  or  that 
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lUa  they  oannot  be  sappoaed  really  to  inteiid  to  proaeoote— this 
Lou>  Ma  Btatate  is  intended  to  apply.  I  do  not  aooede  to  the  argament 
or  LoHiNMi  of  Mr.  DanckwertB  that  it  is  neoesaary  there  should  be  a  certain 
AND  SroBM  amount  of  eyidenoe,  although  not  enough  evidenoe  rationally  to 
^E^mu^  support  the  charge.  It  is  sufficient  for  me  to  say  that  there  has 
Qomm.    ^^T^  ^  substantud  charge  or  complaint  made — a  serious  charge 

or  complaint  made,  and  one  made   bend  ^kZe— one  which  was 

186^  within  the  jurisdiction  of  the  justice,  and  wherein  he  has  refused 
VexaiumM  In-  ^  Commit  ou  bail.  These  conditions  seem  to  me  to  be  fulfilled 
dktmmu  AdL  in  this  casc.  In  my  judgment,  the  Lord  Mayor  should  have 
If^mT^  accepted  the  recognisances,  and  it  is  a  case  in  which  I  think  the 
%Mt^wl  mcmdamus  should  go. 

dMM  —  Rfghi  Wills,  J. — ^I  am  of  the  same  opinion.  I  do  not  wish  to  say 
^"{Jh^hol^  what  might  be  the  case  if  a  prosecutor  before  the  Lord  M^or  or 
avertofrnm-  ^  magistrate  simply  said,  ''I  make  a  charge  against  A.  B.  and 
ci(<6--22  4  23  C.  D.  I  have  no  evidence  to  support  it  now,  but  I  call  upon  you 
^^mdl'  ^  ^^^  ^^  over/'  I  will  wait  until  that  ease  occurs.  That  is 
'^  '    not  the    present  case.     The  present  case  is    one   where  the 

prosecutor  struggled  hard  to  get  the  evidence  which  he  deemed 
to  be  necessary  for  the  prosecution  of  his  case,  and  then  having 
failed,  the  magistrate  thought  there  was  no  evidence  before  him 
upon  which  he  could  convict,  and  the  magistrate  dismissed  the 
charge.  It  seems  to  me  to  be  a  strong  refinement  of  language 
to  say  that  this  dismissing  a  charge  under  the  circumstances  is 
not  a  refusal  to  commit.  The  magistrate  declined  to  commit. 
Mr.  Danokwerts  does  not  deny  he  declined  to  commit.  He  sa^ 
although  he  declined  to  commit  he  did  not  refuse  to  commit. 
That  is  too  subtle  for  the  apprehension  of  the  Bench — ^at  least, 
in  the  present  instance,  although  it  may  not  be  so  at  the  Bar. 
I  cannot  follow  it  really,  and  when  you  come  to  look  what 
the  law  was  before  the  vexatious  Indictments  Act  passed,  one 
sees  that  there  is  no  occasion  to  resort  to  such  subtleties.  The 
law  before  that  was,  that  a  man  might  go  before  the  grand  jury 
and  present  his  biU  without  any  premonitory  attack  of  any  sort 
or  kind  upon  the  defendant.  That  is  effectually  put  a  stop  to. 
He  cannot  do  that  unless  he  has  delivered  bis  attack,  in  the  first 
instance,  before  the  magistrate.  He  is  not  compelled  to  fight  the 
matter  before  the  magistrate  on  the  same  ground,  or  the  same 
lines,  or  the  same  evidence,  he  does  afterwards;  but  he  must 
beg^n  before  the  magistrate,  and  he  must  try  to  get  a  committal 
from  the  magistrate,  and,  having  done  that,  he  may  then,  if  he  is 
so  minded,  proffer  himself  to  be  bound  over  to  prosecute.  It  is 
said  that  under  those  circumstances  there  is  no  protection  for 
the  accused.  But  there  is  this  very  efficient  protection;  that  a 
prosecutor  cannot  get  further  until  he  enters  into  recogpiisancesi 
not  only  to  prosecute  but  to  pay  the  costs  if  he  is  unsuccessful, 
which  seems  to  me  a  very  good  protection  for  the  defendant.  It 
seems  to  me  that  when  you  look  at  what  the  law  was,  there  is 
no  reason  whatever  to  depart  from  the  ordinary  meaning  of 
language,  and  that  in  the  ordinary  meaning  of  language  the  Lord 
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Mayor  in  this  case  did  refase  to  commit^  aud^  that  being  so^  the        Rn. 

mandamu8  win  go.  LordMatoe 

Muie  absoLute,  [a)  of  London 

Solicitor  for  the  applicant^  W.  F.  StoJcea.  and  Stobbs 

SoUcitor  for  the  Lord  Mayor,  Tlie  City  Solicitor.  ^"^^e' 

GosTUNa. 

1886. 

Vexatioys  In- 
dictmenU  Act 
__^_____^^^^^_____^______  — DUmisaai 

of  charge  for 
vpcmt  of  evi- 
dence —  Right 
of  proeeeutor 
to  be  bound 
over  to  proee- 
cwfe— 22  ^  23 

QUEEN'S   BENCH   DIVISION.  ^!i'^ndl\ 

Monday,  April  5, 1886. 

(Before  Mathsw  and  Smith,  J  J.) 

'  Big.  v.  The  Lobd  Matob  of  London.  {I) 

Husband  and  wife — Libel — Criminal  proceedings  by  wife  against 
husband— Married  Women's  Prop&rty  Acts,  1870,  1882,  1884 
(33  ^  84  Vict.  c.  93 ;  45  ^  46  Vict.  c.  lh',4n  8f  48  Vict.  c.  14). 

The  Married  Women's  Property  Acts  do  not  enable  a  married 
woman  to  take  criminal  proceedings  against  her  husband  for 
defamatory  libel. 

THIS  was  a  role  calling  npon  the  Lord  Mayor  of  London  and 
Alfred  6.  Yance  to  show  cause  why  the  Lord  Mayor 
shoold  not  proceed  to  hear  and  determine  the  matter  of  an  appli- 
cation by  Emma  Vance,  otherwise  Stevens,  for  a  summons 
against  the  said  Alfred  G.  Vance  for  a  defamatory  libel  alleged 
to  haye  been  published  by  him  of  and  concemiug  the  applicant. 

On  the  25th  day  of  November,  1885  Emma  Vance  laid  an 
information  and  complaint  before  the  Lord  Mayor  upon  an  appli- 
cation for  a  Bummons  against  Alfred  G.  Vance  for 

Thai  ha,  the  said  Alfred  G.  Vanoe,  did  malicionsly  publish  of  her,  the  said  Emma 
Yaaea,  the  following  defamatoiy  libel  in  the  Daify  Tehgraph  (of  the  14th  day  of 
Naiambar,  1865,  Tix. :  ^  Mr.  Alfred  G.  Yanoe,  come^an  and  Tooalist,  in  answer  to  an 
advertiaMneDt  that  appeared  in  last  Tuesday's  issue  of  this  paper,  informs  his  friends 
and  til*  pnUio  that  the  person  adyertising  is  in  no  way  related  to  himself  or  family ; " 
mtfT^g  th«reby  that  ue  the  said  Emma  Yance,  was  not  his  wife,  and  disparaging 
bar  in  her  npatation  aa  a  married,  respectable  woman,  and  tending  to  bring  her 
into  ridicnia  and  oontampt  as  a  person  who  had  lived  with  the  said  Alfred  G.  Vance 
mdsr  tha  pretance  that  she  was  hia  wife,  whereas  she  was  his  mistress  and  in  no 
way  ralatod  to  him. 

(a)  At  tha  request  of  connBel,  a  rule  under  11  &  12  Yict  c.  44,  was  substituted  for 
OaaoidbMW. 
(i)  Reported  by  Duvlop  Hili«  Esq.,  Barristor-at-Law. 
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Rio.  At  the  time  of  the  publication  of  this  alleged  libel  Emma 

Tn  liOK  Vance  was  and  still  is,  the  wife  of  Alfred  G.  Vance. 

M^TOB  OF  Emma  Vance  tendered  herself  before  the  Lord  Mayor  to  prove 

LoKDON.  the  publication  of  the  alleged  libel ;  the  Lord  Mayor  refused  to 

rrr^  grant  a  summons^  upon  the  ground  that  Emma  Vance  was  the 

^'  wife  of  Alfred  G.  Vance,  and  could  not,  under  the  circumstances. 

Married  prosocuto  Or  givo  evidence  against  her  husband. 

toomen  -  Orij  jf^   Baugh  Allen  (Poland  with  him),  for  the   Lord  Mayor, 

minal  proceed-    ••-i''  I'l?  •  •i.«-»i 

ings  between  Bhowed  causo. — ^A  Wife  may  in  some  cases  maintain  criminal  pro- 
husband  and  ceedings  against  her  husband.  Her  person  is  protected  by  the 
i^«~ifar-  common  law  and  her  property  by  the  Married  Women's  Property 
Property  Acts.  -^'^^9 1882.  Before  the  Act  of  1882  neither  party  was  allowed  to 
give  evidence  in  any  criminal  proceedings  taken  against  the 
other,  except  (1)  where  a  wife  prosecuted  her  husband  for  per- 
sonal violence  against  herself,  or  a  husband  his  wife;  or  (2) 
apparently  in  cases  of  high  treason ;  and  (3)  under  certain  special 
statutes,  as  the  Master  and  Servants  Act,  and  the  recent  Explo- 
sives Acts.  The  Evidence  Amendment  Act,  1855  (16  &  17  Vict. 
c.  83)  expressly  excepts  criminal  proceedings  from  the  opera- 
tion of  the  Act:  (see  Montague  Lush  on  Husband  and  Wife, 
p.  425.)  In  Reeve  v.  Wood  (5  B.  &  S.  366)  the  evidence  of  the 
wife  of  a  person  summoned  for  neglecting  and  refusing  to  main- 
tain her,  whereby  she  became  chargeable  to  the  parish,  was  held 
to  be  inadmissible.  Crompton,  J.  said  '^  in  early  times  an  excep- 
tion was  made  to  the  general  rule  that  a  wife  is  not  an  admissible 
witness  against  her  husband,  namely,  in  the  case  of  personal 
wrongs  inflicted  by  him  upon  her.  That  arose  partly  from  the 
mischief  which  would  have  followed  from  her  exclusion,  partly 
from  necessity,  and  partly  from  the  consideration  that  she  was  in 
reality  the  prosecuting  party.''  It  cannot  be  said  that  libel 
amounts  to  personal  violence  within  the  exception  to  the  rule. 
Sect.  12  of  the  Married  Women's  Property  Act,  1882  (45  &  46 
Vict.  c.  75)  does  not  apply,  as  the  remedies  and  redress  by  way 
of  criminal  proceedings  there  given  to  a  married  woman  are  only 
for  the  protection  and  security  of  her  own  separate  property. 

Crispe  in  support  of  the  rule. — The  separate  property  of  the 
wife  is  affected  by  the  libel.  An  injury  has  been  done  to  her 
reputation  in  her  profession.  The  court  has  jurisdiction  to 
restrain  the  publication  of  any  document  tending  to  the  destruc- 
tion of  property,  whether  consisting  of  money  or  of  professional 
reputation  by  which  property  is  acquired :  {Dixon  v.  Holdeii^ 
20  L.  T.  Rep.  N.  S.  359;  L.  Rep.  7  Eq.  488).  [Mathbw,  J.— 
That  case  has  been  distinctly  overruled  by  the  Court  of  Appeal  in 
the  Prudential  Assurance  Company  v.  Knott,  31  L.  T.  Rep.  N.  S. 
866;  L.  Rep.  10  Oh.  App.  142.]  In  Phillips  v.  Barnet 
(34  L.  T.  Rep.  N.  S.  177;  1  Q.  B.  Div.  438)  Blackburn,  J. 
says  ''There  can  be  no  doubt  that,  if  a  wife  receives  bodily 
injury  from  the  hands  of  her  husband,  he  is  liable  to  criminal 
proceedings  for  a  felony  or  misdemeanour  as  the  case  may  be ; 
and  in  the  case  of  an  ordinary  assault  it  is  quite  clear  that  the 
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wife  has  a  right  for  her  protection  to  obtain  articles  of  the  peace        Rns. 
against  her  hasband^  and  upon  this  and  upon  other  occasions  she    ,j.    ^' 
is  in  law  a  separate  person/'     It  is  conceded    that   no   cases    matob  of 
can  be  found  of  criminal  proceedings  taken  by  a  wife  against     London. 
her  husband^  except  those  for  personal  injury.     [Montague  Lush        7^ 

hA  amicus  ciirioR. — In  Summers  y.  The  City  Bank  (31  L.  T.  Rep.        .^ ! 

N.  S.  268;  L.  Rep.  9  0.  P.  580)  Brett,  J.  suggested  that  pro-      Married 
ceedings  by  a  married  woman  for  a  libel  upon  hir  in  her  trade  or  ^^  "^ 
calling  would  be  proceedings  for  the  protection  of  her  separate  ings  Mween 
estate.     As  sect.  12  of  the  Act  of  1882  provided  that  a  wife  husband  and 
might  take  criminal  proceedings  against  all  persons,  including  ^*'^^»g 
her  husband,  for  the  protection  of  her  separate  property,  it  would  Property  Acts, 
seem  to  follow  that  she  could  take  criminal  proceedings  for  libel 
against  her  husband  for  a  libel  affecting  her  credit  and  reputation 
in  her  trade  or  business.] 

Our.  adv.  vult. 

The  judgment  of  the  Court  (Mathew  and  Smith,  JJ.)  was 
deliyered  by 

SmTH,  J. — ^We  are  of  opinion  that  this  rule  should  be  dis- 
charged. It  cannot  be  doubted  that  by  the  law  of  England, 
before  the  passing  of  the  Married  Women's  Property  Acts,  1870 
1882,  and  1884  (33  &  34  Yict.  c.  93  ;  45  &  46  Vict.  c.  75 ;  and 
47  &  48  Vict.  c.  14),  except  in  the  cases  hereinafter  mentioned, 
a  husband  or  wife  could  not  take  criminal  proceedings  against 
each  other.  From  the  earliest  time  it  has  been  held  that  a  feme 
covert  was  not  guilty  of  felony  in  stealing  her  husband's  goods, 
the  reason  being  that  husband  and  wife  were  considered  but  as 
one  person  in  law :  (see  1  Hale  P.  C.  514.)  Upon  the  same 
principle  it  was  held  that  a  husband  could  not  grant  lands  to  a 
wife,  for  the  marim  of  the  law  was  ^'  that  a  husband  and  wife 
are  one  person  : "  {Fir^a^s  v.  Pennant^  2  Wils.  254 ;  and  per 
Lush  and  Field,  JJ.  in  Phillips  y.  Bamet,  34  L.  T.  Rep.  N.  S. 
177;  1  Q.  B.  Diy.  440,  441.)  It  was  also  the  law  of  England, 
before  the  passing  of  the  Married  Women's  Property  Acts,  that 
a  husband  and  wife  in  a  criminal  case  (except  as  hereinafter 
mentioned  and  in  oases  of  high  treason)  could  not  give  evidence 
for  or  against  each  other ;  and,  until  the  passing  of  the  16  & 
17  Yict.  c.  83,  could  not  have  given  evidence  for  or  against  each 
oiherj  even  in  a  civil  suit.  There  were,  however,  exceptions 
recognised  by  the  law  to  the  above  rule.  The  question  for  our 
determination  is,  whether  the  present  case,  which  is  that  of  a 
wife  seeking  to  prosecute  her  husband  for  a  defamatory  libel, 
comes  within  the  exception  or  not.  We  are  of  opinion  that  the 
exceptions  are  confined  to  those  cases  in  which  personal  injuries 
have  been  effected  by  violence  or  coercion  by  the  husband  upon 
the  wife,  or  wife  upon  the  husband :  (see  Phillips  on  Evidence, 
10th  edit.,  p.  88.)  It  is  upon  this  ground  that  it  has  been  held 
that  a  husband  and  wife,  as  the  case  may  be,  can  prosecute  and 
give  evidence  against  each  other  in  cases  of  batteries,  assaults, 
and  other  personal  injury.    This,  as  it  appears  to  us,  is  the  law 
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Rm.  as  laid  down  in  Beeve  ▼.  Wood  (5  B  &  S.  364).  Upon  this 
^  ^'  principle  it  is  that  the  two  cases  of  abdaction^  Beg.  y.  Tore 
iSlJoR  S  (1  Jebb  &  Symes,  563)  and  Beg  v.  Wakefield  (2  Lew.  C.  0.  279) 
LoHDON.  would  seem  to  have  been  decided;  for,  as  pointed  oat  by 
Grompton^  J.^  in  Beeve  v.  Wood  (5  B.  &  S.  364),  there  might 
well  have  been  considered  to  have  been  what  was  eqnivalent  to  an 
Mmried  actnal  personal  injury  to  the  woman  herself  in  those  cases.  The 
"^r?  Tm^  following  passage  in  the  judgment  of  Blackburn,  J.,  in  the  case 
^ings  lehveen  of  Phi1Mp8  Y.  Bamst  is  very  apposite  to  the  matter  in  hand. 
husband  and  The  learned  judffe  there  says  :  '^  There  can  be  no  doubt  that  if  a 
w^-^QT-^  wife  receives  bodily  injury  from  the  hands  of  her  husband  he  is 
Ptoperty  Acu.  liable  to  Criminal  proceedings  for  a  felony  or  a  misdemeanour,  as 
the  case  may  be :  and  in  the  case  of  an  ordinary  assault  it  is 
quite  clear  that  the  wife  has  a  right  for  her  protection  to  obtain 
articles  of  the  peace  against  her  husbaud/'  In  our  judgment  the 
exception  only  extends  to  the  class  of  cases  where  bodily  injury 
has  been  received  by  the  wife  or  husband,  as  the  case  may  be. 
No  case  has  been  cited  at  the  bar,  nor  are  we  aware  of  any,  in 
which  the  exception  has  ever  been  extended  beyond  that  above 
enunciated ;  and  it  is  worthy  of  remark  that,  if  the  law  be  as 
was  contended  by  the  applicant,  no  trace  of  authority  to  support 
her  position  can  be  adduced  in  her  behalf.  It  was  then  argued, 
however,  that  even  if  the  present  case  does  not  come  within  the 
exception  as  the  law  stood  before  the  passing  of  the  Married 
Women's  Property  Act,  1870,  yet  it  comes  within  the  existing 
Act  of  1882,  and  that  by  virtue  of  the  provisions  of  that  Act  she 
is  now  enabled  to  prosecute  her  husband  for  a  libel  upon  her 
reputation  and  credit.  It  was  said  that  by  sect.  12  of  the  Act 
of  1882  it  is  enacted  that  every  woman,  whether  married  before  or 
after  the  passing  of  the  Act,  should  have  against  her  husband  the 
same  remedies  and  redress  by  way  of  criminal  proceedings  for  the 
protection  and  security  of  her  own  separate  property,  as  if  such 
property  belonged  to  her  as  a  feme  sole  ; ''  and  that  the  present 
criminal  proceediugs  against  her  husband  for  libel  was  for  the 
protection  and  security  of  the  applicant's  separate  property,  she 
being  a  vocalist.  It  was  argued  before  us  tnat,  it  having  been 
stated  by  Brett,  J.,  during  the  argument  in  the  case  of  Summers 
V.  The  City  Bank  {sup.),  under  sect.  11  of  the  Act  of  1870,  that  a 
wife  could  sue  her  husband  for  a  libel  upon  her  in  her  trade, 
it  necessarily  followed  that  she  could  criminally  prosecute  him  in 
a  case  like  the  present.  It  seems  to  us  that  the  argument  is 
wholly  fallacious.  First,  we  would  point  out  that  under  sect.  12 
of  the  Act  of  1882,  which  is  the  Act  now  in  force  (it  was  equally 
so  under  sect.  11  of  the  Act  of  1870),  proceedings,  whether  civU 
or  criminal,  can  only  be  taken  by  a  wife  against  her  husband  for 
the  protection  and  security  of  her  own  separate  estate.  How  can 
criminal  proceedings  for  a  personal  libel  be  said  to  be  for  the 
protection  and  security  of  her  own  separate  property  f  Libel 
on  an  individual  is,  and  always  has  been,  regarded  as  both  a  civil 
injury  and  a  criminal  offence.    The  person  libelled  may  pursue 
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his  remedy  for  damages  or  prefer  an  indictment ;  he  may  both        Reg. 
sao  for  damages  and  indict.     It  is  ranked  amongst    criminal    T^'J^g,, 
offences  because  of  its  supposed  tendency  to  arouse  angry  passions.     Mayor  of 
provoke  revenge,  and  thus  endanger  the  public  peace  :  (see  per      London. 
Lash,  J.,  Beg.  v.  Holbrook,  89  L.  T.  Rep.  N.  S.  530 ;  4  Q.  B. 
Diy.  46.)     How  can  a  prosecution  for  a  libel,  which  is  criminal 
only  because  of  the  tendency  above  pointed  out,  be  said  to  be  for      Married 
the  protection  and  security  of  the  separate  estate  ?    It  seems  to  JJ^^/ "Z^l^ei. 
us  impossible  to  so  hold,  even  if  it  may  hereafter  be  held  (upon  ings  fr^i^T 
which  we  give  no  opinion)  that  an  action  for  libel  in  a  case  like  husband  and 
the  present  can  be  maintained  by  a  wife  against  a  husband.     It  ^^j^^^^^g 
seems  to  us,  moreover,  looking  at  the  complaint  made,  that  it  Property  Acts, 
would  be  impossible  to  hold  the  separate  estate,  as  contemplated    . 
by  the  statute,  was  ever  here  in  jeopardy.     What  was  damaged, 
if  anything,  was  the  fair  &me  of  the  applicant,  and  that,  in  our 
judgment,  is  not  separate  estate.     We  are  of  opinion,  for  the 
reasons  above  stated,  that  neither  as  the  law  stood  prior  to  1870, 
nor  since,  can  a  w^e  criminally  prosecute  a  husband  or  give 
evidence  against  him  upon  a  prosecution  for  a  personal  Gbel 
upon  herseu.    We  therefore  discharge  this  rule  with  costs. 

i2uZe  discharged. 

Solicitor  for  applicant.  Heritage, 

Uohcitor  for  respondent.  The  Oity  Solicitor, 
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Thursday,  June  24. 

(Before  Lord  Colebidoi:,  C.J.,  Dskuan,  Field,  Mathsw,  and 

Day,  JJ.) 

Rig.  V,  Stboulosb.  (a) 

Corrupt  practices '^  Bribery '^  Indictment  —  Specific  offence  not 
alleged- — Generality — Indictment  cured  by  verdict — 26  ^  27 
Vict,  c,  29,  S.6;  46  ^  47  Vict.  c.  51,  ss.  3  and  51  (3). 

It  is  necessary,  in  prosecutions  for  corrupt  practices  under  the 
Gerrupt  and  Illegal  Practices  Prevention  Act,  1883,  to  allege  the 
particular  corrupt  practice  of  which  the  prisoner  is  charged 
with  the  commission.  8,  having  been  indicted  for  thai  at  an 
election  for  m£mbers  of  Parliament  he  was  '^guilty  of  corrupt 

(a)  Reported  by  R.  Guhminohak  Glbt,  Esq.,  BarriBter-at-Lair. 
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Rro.  practices  against  the  form  of  the  statutes  in  that  case  made  aiid 

Stboulgbr.        I>rovided  ;  '*  and  a  case  having  been  reserved  upon  a  motion 

.    in  arrest  of  judgment : 

1886.        Held  {Field,  J.   dissenting),  that  had  the  objection  been  taken 
OxmrnT  ac'      ^^f^^  verdict  it  would  have  been  fatal, 

iices-^lndict-  -^^^  held,  further  {Denman  and  Day,  J  J.  dissenting),  that  the 

ment  for  bribery     defect  in  the  indictment  was  such  as  could  be  supplemented  by 

'^ ^redlm^      ^/i6  verdict  on  the  evidence,  and  8.  having  been  found  upon  the 

verdu^         evidence  to  have  been  guilty  of  bribery,  the  indictment  was 

cured  by  such  verdict. 

CASE  stated  for  the  consideration  of  this  court  by  Pollock^  B.^ 
which  was  as  follows : 

The  prisoner  was  tried  before  me  at  the  spring  assizes  held  at 
Ipswich  on  the  7th  day  of  May^  1886^  apon  an  indictment  which 
alleged  that  he  was  at  an  election  for  members  of  Parliament  for 
the  borough  of  Ipswich,  holden  on  the  25th  day  of  November j 
in  the  year  of  our  Lord  1885,  ''  guilty  of  corrupt  practices  against 
the  form  of  the  statute  in  that  case  made  and  provided/' 

It  was  proved  in  evidence  that  the  prisoner  promised  money 
to  two  voters  in  order  to  induce  them  to  vote.  The  jury  found 
the  prisoner  guilty  of  corrupt  practices  by  offering  money  for 
votes. 

Afiber  verdict  it  was  objected  by  counsel  for  the  prisoner  that 
the  indictment  was  bad  because  it  did  not  sufficiently  describe 
the  nature  of  the  offence  with  which  the  prisoner  was  charged. 

Counsel  for  the  prosecution  referred  to  the  Corrupt  and  Illegal 
Practices  Prevention  Act,  1883  (46  &  47  Vict.  c.  51),  s.  3  (a), 
which  provides  that  ^^  the  expression  '  corrupt  practice '  as  used 
in  this  Act  means  any  of  the  following  offences,^'  and  refers  to 
Part  III.  of  the  3rd  schedule  of  that  Act,  which  includes  the 
Parliamentary  Elections  Act,  s.  3.  This  provides  that  ^'  corrupt 
practices  **  or  ^^  corrupt  practice  '*  shall  mean  bribery,  treating, 
and  undue  influence,  or  any  of  such  offences,  as  defined  by  Act 
of  Parliament,  or  recognised  by  the  common  law  of  England. 

I  thought  the  indictment  was  good  after  verdict,  but  respited 
judgment  and  reserved  for  the  consideration  of  the  Court  of 
Criminal  Appeal  the  question  whether  it  is  good  or  not. 

Cock,  Q.C.  (with  nim  F.  K.  North)  moved  on  behalf  of  the 
prisoner  in  arrest  of  judgment,  upon  the  ground  that  the  nature 
of  the  offence  was  not  sufficiently  disclosed  in  the  indictment. 
He  contended,  in  the  first  place,  that  no  offence  at  all  appeared 
on  the  face  of  the  indictment,  for  '^  corrupt  practices ''  was  not 
an  offence,  but  merely  a  description  of  certain  offences  against 
the  statute  of  1883.     The  general  expression  was  not  defined  in 

(a)  Sect  3  enacts  as  followe :  The  ezpression  '*  corrupt  practice  *'  as  used  in  this 
'  Act  means  any  of  the  following  o£Fence8|  namely,  treating  and  undue  influence,  aa 
defined  by  this  Act,  and  bribery,  and  personation,  as  defined  by  the  enactments  set 
forth  in  Part  m.  of  the  drd  schedule  to  this  Act,  and  aiding,  abetting,  counselling, 
and  procuring  the  commission  of  the  offence  of  personation,  and  sTery  offence  which 
is  a  corrupt  practice  within  the  meaning  of  this  Act  shall  be  a  corrupt  practice  within 
the  meaning  of  the  Parliamentary  Elections  Act,  1868. 
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the  Act  as  an  offence.     By  indicting  for  the  offence  of  corrapt        Risa. 
practices^  the  indictment  did  not  show  in  any  way  which  of  the    ^^^^' 

offences  known  as  corrupt  practices  the  prisoner  was  alleged  to        

have  committed.     The  rule  of  the  criminal  law  was  that  an        1886. 
offence  must  be  set  out  with  all  the  facts  and  circumstances^  CorruT' 
unless    there    is    a    statutory   provision    enacting    otherwise,  tices-^lndia^ 
\YiMLDy   J.  —  Would  not  a  general  charge  of  "bribery"  he  nmt  for  bribery 
sufficient  ?]     Yes ;  but  that  is  because  the  statute  provides  that  ~  ^^^^*'^ 
it  shall  be  sufficient.    [Field,  J. — ^But  yet  "  bribery ''  is  included     ^^lerdict! 
in  the  definition  of  ^'corrupt  practices.'^]     The  allegation  that 
corrupt  practices  have  been  committed  is  an  allegation  that  all 
the  offences  which  are  corrupt  practices  have  been  committed. 
[Fuld,  J. — Can  you  not  show  which  corrupt  practice  it  is 
aUunde,  as  upon  a  plea  of  autrefois  acquit  you  may  show  by  parol 
evidence  whether  it  was  or  was  not  the  particular  offence?] 
Assuming  that  the  indictment  had  charged  "bribery"  in  the 
general,  you  might  give  evidence  to  show  of  what  particular  act 
of  bribery  the  prisoner  had  been  convicted,  but  you  cannot  give 
evidence  of  the  facts  of  a  particular  offence  under  a  general 
allegation.     The  fact  that  power  is  given  by  statute  to  plead 
"  bribery  "  in  the  general,  shows  conclusively  when  there  is  no 
similar  provision  as  to  "corrupt  practices,"  that  you  cannot 
plead  "bribery"   under  the    general  allegation    of   "corrupt 
practices."  Under  sect.  6  of  the  Act  of  1868,  although  it  was  not 
necessary  to  state  the  particular  circumstances  of  an  offence,  still 
the  use  of  the  words  "  as  the  case  may  require,"  showed  it  was 
necessary  to  specify  which  of  the  offences  of  bribery  you  charged 
a  man  with.      Previously    to    the  statute   of  1883   "corrupt 
practices  "  never  existed  as  an  indictable  offence,  and  it  was  not 
made  an  offence  in  itself  by  that  statute.    It  was  not  that  the 
offence  was   imperfectly  stated,  for  that  might  be  cured  by 
verdict,  but  that  there  was  no  legal  statement  of  any  offence  at  all. 
The  indictment  did  not  show  whether  it  was  in  respect  of  a  felony  or 
a  misdemeanour,  but  charged  the  commission  of  felonies  and  a 
misdemeanour  in  the  same  indictment,  and  was  therefore  bad. 

Mclntyre  (with  him  H,  Stephen),  on  behalf  of  the  Grown,  con- 
tended that  the  indictment  was  good,  inasmuch  as  the  effect  of 
the  Act  was  to  create  a  new  offence,  and  to  abolish  bribery  as  a 
specific  offence.  That  inst^ead  of  bribery  being  a  misdemeanour 
under  the  Corrupt  Practices  Prevention  Act,  1854,  it  is  only  an 
offence  punishable  under  sect.  6  of  the  Corrupt  Practices  Pre- 
vention Act,  1868,  by  reason  of  its  being  included  in  the  offence 
of  corrapt  practices  created  by  the  later  Act,  because  sect.  53  of 
the  Act  of  1888  provides  that  sect.  6  of  the  Act  of  1863  shall 
extend  to  any  prosecution  or  indictment  for  the  offence  of  any 
corrapt  practice  within  the  meaning  of  the  Act  of  1883,  as  if 
such  offence  were  bribery  within  the  previous  Acts.  That  the  Act 
intended  it  should  be  sufficient  to  charge  a  defendant  in  the 
general,  bat  that  if  it  was  necessary  to  charge  the  defendant  with 
having  been  guilty  of  a  corrupt  practice — to  wit,  bribery — the 


88  OBIHIKAL  LAW  CASES. 

Rio.        omission  to  do  so  in  the  present  case  was  cared  by  verdict.     Evei^ 
STBouLam    *^  common  law,  apart  from  any  statnte,  a  verdict  cnred  a  namber 

'    of  inaccurate  statements  or  omissions  :  (Wm.  Saunders,  vol.  1, 

1886.       p.  227,  notes  to  Stemiel  v.  Hogg.)    The  use  of  the  plural  in 

Q^'~r        charging  the  defendant  with  ''corrupt  practices,"  was  at  the 

tices  ^  ind^'  outsido  but  a  formal  defect,  which  could  be  cured :  (14  &  15  Vict. 

meta fin- bribery  c.  100,  s.  25.)     In  Reg.  V.  Goldsmith  (L.  Rep.  2  Cr.  Gas.  Res.  74), 

^Gm^^^!f  an  objection  that  an  indictment  for  receiving  goods  knowing 

^^^tUu!     them  to  have  been  obtained  by  false  pretences  did  not  set  out  the 

false  pretences,  was  held  to  be  good  after  verdict,  and  a  motion 

in  arrest  of  judgment  was  refused.     So  here  this  motion  should 

not  be  acceded  tOt 

Oock,  Q.C.  in  reply. — Where  sect.  6  of  the  Act  of  1883  deals 
with  indictable  offences,  it  requires  that  the  particular  corrupt 
practice  shall  be  specified;  but  where  it  deals  with  ofifences 
which  are  not  indictable  it  makes  a  special  provision  enabling 
them  to  be  charged  generally  as  ''  illegal  practices.^'  By  indict- 
ing a  man  in  the  general  for  corrupt  practices  he  is  not  informed 
whether  he  is  indicted  for  the  commission  of  a  felony  or  a  mis« 
demeanour.  This  is  not  a  mere  formal  omission ;  it  is  a  state- 
ment of  something  upon  which  a  man  cannot  be  sentenced.  The 
Act  makes  no  provision  that  a  corrupt  practice  shall  in  itself  be  a 
legal  offence,  for  it  defines  it  as  including  a  number  of  offences, 
in  respect  of  each  of  which  an  indictment  will  lie. 

Day,  J. — I  am  sorry  that  in  this  case,  in  consequence  of  a 
difference  of  opinion  between  my  learned  brothers  and  myself,  it 
becomes  my  duty  to  deliver  my  judgment  first.  The  prisoner, 
John  Stroulger,  is  charged  in  the  indictment  with  having  been 
guilty  of  corrupt  practices  at  an  election  for  members  of  Parlia- 
ment for  the  borough  of  Ipswich  against  the  form  of  the  statutes 
in  that  case  made  and  provided.  And,  in  the  first  place,  we  have 
to  consider  if  that  is  a  good  indictment ;  and,  in  the  second  place, 
if  it  is  not  a  good  indictment,  whether  it  is  cured  by  verdict.  In 
my  judgment,  no  offence  is  charged,  with  any  reasonable 
certainty,  in  tiie  indictment.  As  I  understand  it,  there  is  no 
specific  offence  known  to  the  law  such  as  the  offence  of  ''  corrupt 
practices.'^  There  are  a  number  of  things  which  are  corrupt 
practices,  such  as  bribery,  treating,  undue  influence,  and 
personation,  each  of  which  is  a  corrupt  practice,  and  is  a 
specific  offence  for  which  an  indictment  may  be  sustained ;  some 
of  them  are  misdemeanours,  and  one  is  a  felony.  Now,  in  the 
present  indictment,  it  is  not  a  question  of  an  imperfect  description 
of  an  offence — there  is  no  attempt  of  any  kind  to  charge  the 
prisoner  with  any  specific  offence  at  all.  It  is  just  the  same  as 
if  the  prisoner  had  been  charged  with  an  ordinary  misdemeanour 
or  felony  in  the  general.  The  indictment,  in  my  opinion,  is 
clearly  bad  upon  the  face  of  it,  and  the  objection  to  it  is  one 
which,  if  it  had  been  taken  before  verdict,  would  certainly  have 
prevailed,  and  the  indictment  should  have  been  quashed.  The 
next  question,  then,  is,  whether  the  indictment,  being  bad,  the 
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defect  in  it  is  cared  by  the  verdict.     I  do  not  see  bow  it  conld        Rao. 
be  cored  by  the  verdict.     Corrupt  practices,  in  my  opinion,  not  oj«^v™,g^ 
being  an  offence  which  is  known  to  the  law,  how  can  it  be  con-        _ 
verted  into  any  spedfio  offence  by  verdict  7    In  my  judgment,        18S6. 
il  wonld  be  impossible  to  enter  np  jndgment  on  the  record  upon  ^    "J^  ^^_ 
a  verdict  of  gfuilty  upon  this  indictment  in  such  a  way  as  to  show  uou^lndiet. 
dearly  of  what  particular  corrupt  practice  or  specific  offence  the  mtntf&rhniiry 
prisoner  was  found  guilty.     The  uncertainty  is  an  uncertainty  of  ""^^J^jfl'^ 
that  general  character  which,  in  my  opinion,  goes  to  the  gist  of      vtrdi^ 
the  whole  offence  charged,  and  fails  to  show  any  offence  at  all  has 
been  committed.    It  is  of  such  a  quality  that  it  cannot  possibly 
be  cored  by  verdict  of  the  jury.     I  am  therefore  of  opinion,  in 
the  first  place,  that  this  indictment  is  bad  on  the  ground  that 
it  does  not  charge  any  offence ;  and,  secondly,  that  the  objection 
is  such  as  can  be  taJken  at  any  time,  and  therefore  that  it  can 
be  taken  upon  motion  in  arrest  of  judgment,  and  for  these  reasons 

1  am  of  opinion  that  this  motion  shoidd  succeed. 

Mathsw,  J.-— In  this  case  we  have  to  ascertain  what  the  real 
meaning  of  the  indictment  is,  and  it  appears  to  me  that  it  is 
capable  of  one  meaning  only.  That  is  to  say  that  it,  in  charging 
the  prisoner  with  being  guilty  of  the  offence  of  corrupt  practices, 
charges  him  with  being  guilty  of  all  the  offences  that  are 
specified  as  being  corrupt  practices  within  the  meaning  of  the 
statote.  What,  then,  is  the  character  of  the  objection  which  is 
now  made  to  it  f  It  is  an  objection  on  the  ground  of — to  use  an 
old  term  of  common  law  pleading — ^its  multifariousness ;  and,  if 
an  application  had  been  made  to  quash  the  indictment,  it  seems 
to  me  that  it  would  clearly  have  been  the  duty  of  the  learned 
judge  to  have  quashed  the  indictment.  Now,  what  was  the 
coarse  which  was  taken  by  the  prisoner?  It  was  that  he 
elected  to  stand  upon  his  trial,  and  he  was  found  guilty,  not  of 
all  the  offences  covered  by  the  indictment,  but  of  bribery ;  and 
it  appears  to  me  that  the  imperfect  statement  of  the  offence  was 
therefore  cored  by  the  verdict  of  the  jury.  In  this  opinion  I  am 
supported  by  the  decision  of  the  Court  of  Appeal  in  Reg,  v. 
Anmall  (36  L.  T.  Bep.  N.  S.  297;  18  Cox  C.  C.  568;  L.  Rep. 

2  Q.  B.  Div.  48),  which  is  an  authority  that  an  indictment  which 
is  merely  inaccurately  stated  is  cured  by  verdict.  In  my  opinion, 
this  motion  should  be  refused. 

Fold,  J. — ^This  is  a  motion  in  arrest  of  judgment,  which  I 
believe^  according  to  the  authorities,  this  court  have  power  to 
entertain  on  a  case  reserved  as  this  is.  I  am  very  clearly  of 
opinion  that  we  ought  not  to  arrest  the  judgment  in  this  case, 
because,  in  my  opinion,  I  think  that  the  indictment  was  always 
good.  Bat  if  it  is  defective  by  reason  that  it  does  not  state 
whether  the  offence  charged  was  bribery,  treating,  or  any  other 
of  the  specific  offences  included  in  the  term  ^'  corrupt  practice," 
I  am  also  clearly  of  opinion  that  the  defect  has  been  supplemented 
by  the  verdict,  and  that  objection  should  have  been  taken  before 
verdict,  so  that  it  might  have  been  cured.    I  think  it  is  impor- 
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Bn.  taut  that  the  points  should  be  taken  at  the  trial,  so  that  the 
presiding  jndge  may  elect  what  coarse  to  take  in  order  to  prevent 
a  failure  of  jnstioe.  Now,  in  the  first  place,  at  common  law,  it 
1886.  is  clear  that  this  indictment  was  bad,  and  was  one  which  could 
^*~  not  have  been  cured  by  verdict ;  but,  as  far  as  I  am  able  to 
dea''^imS!a^  judge,  I  think  that  the  form  of  indictment  has  been  sanctioned 
tmauforbnUrjf  by  the  Legislature.  Although  the  old  form  of  indictment,  which 
^a^tdh^  involved  the  statement  of  all  the  facts  and  details,  might  well  be 
^ersS,  adapted  to  the  crime  of  larceny  and  other  crimes  of  a  like  nature, 
where  but  few  facts  are  involved,  it  has  been  found  very  inap- 
plicable to  a  great  number  of  offences  where  the  &cts  are  more 
complicated,  and  therefore  the  L^islature  has  stepped  in  and 
said  "  You  shall  be  at  liberty  to  allege  the  offence  of  whidi  the 
prisoner  has  been  guilty  in  certain  words  we  give  you/'  The 
only  question  here  is,  whether  the  Act  of  1883  has  applied  to  this 
offence  the  power  of  general  allegation  which  was  provided  by 
the  Act  of  1863  in  the  case  of  bribery  and  undue  influence.  I 
think  it  has,  first  of  all,  by  the  incorporation  of  the  Act  of  1863, 
by  sect.  53  of  the  later  Act,  which  I  think  makes  bribery  an 
offence  under  the  head  of  a  corrupt  practice.  I  think  that  the 
allegation  in  an  indictment  of  a  corrupt  practice,  or  of  corrupt 
practices,  is  a  good  form  of  indictment  under  this  Act.  That 
the  indictment  charges  the  prisoner  with  having  been  guilty  of 
corrupt  practices,  and  not  of  a  corrupt  practice,  might  have  been 
a  good  objection  before  trial  on  the  ground  of  multiplicity,  but 
after  trial  it  has  often  been  held  not  to  be  sufficient.  It  is 
unnecessary  for  me  to  come  to  this  conclusion,  however,  for  I 
think  that  the  principle  of  Beg.  v.  Goldsmith,  which  has  been 
cited  on  behalf  of  the  prosecution,  is  applicable  to  this  case,  and 
that,  if  there  is  a  want  of  certainty  which  could  be  supplemented 
by  evidence,  it  must  be  taken  this  prisoner  was  proved  to  have 
committed  an  offence,  which  is  an  offence  under  the  head  of 
corrupt  practices,  under  the  statute,  and  therefore  that  it  was  not 
essential  that  the  particular  corrupt  practice  should  have  been 
mentioned  in  the  count  in  the  indictment. 

DiNMAK,  J. — I  think  that  this  indictment  is  bad.  It  alleges 
that  the  defendant  was  '^guilty  of  corrupt  practices  against  the  form 
of  the  statutes  in  that  case  made  and  provided.^'  Now  what  corrupt 
practice  he  was  guilty  of  it  does  not  condescend  to  state.  There 
are  a  great  number  of  corrupt  practices,  one  of  which  is  a  felony, 
and  others  are  misdemeanours,  and,  if  the  objection  had  been 
taken  in  time,  it  was  a  fatal  objection,  and  was  so  held  by  the 
learned  Baron  in  other  cases  where  taken  in  time.  It  is  con- 
tended before  us  that  it  was  not  fatal,  because  the  later  statute 
has  repealed  bribery  as  a  separate  offence  and  left  a  corrupt 
practice  as  the  only  offence  indictable  as  a  felony  or  misde- 
meanour. I  do  not  think  so.  It  appears  to  me  that  where  the 
statute  speaks  of  the  effect  of  the  commission  of  a  corrupt  practice 
and  how  it  is  to  be  punished,  it  speaks  of  corrupt  practices  under 
a   general  name.     As  you  might  speak  of  a  felony  or  misde- 
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meanoiir  as  including  a  namber  of  things  which  are  felonies  or        Bbo. 
misdemeanours.     It  is  a  nomen  generate,  and  you  must  still  say  gp|^^^„^ 

what  offence  yon  mean  to  charge  a  man  with ;  you  must  state        

which  of  the  known  offences  which  are  here  dubbed  together       1886. 
under  the   definition  of  a  corrupt  practice  you  mean.      The  /x,-,.,Z"r„^|<j. 
seotions  which  bear  upon  the  question  are  ihe  three  which  have  ti^^^^i^sa- 
been  discussed.     Sect.  6  of  26  &  27  Vict.  o.  29,  was  the  first  of  mexf/»r6rtftery 
importance.     The  effect  of  that  section^  it  appears  to  me^  is  merely  ""  f^^^^'^ 
to  enable  a  person  who  prosecutes  on  benalf  of  the  Crown  to      v^rdiS. 
charge  bribery  and  undue  influence  in  general  terms^  and^  with- 
out specifying  all  the  fi^Hs  of  the  case^  to  allege  that  the  defendant 
was  guilty  of  one  of  these  offences  which  are  included  under  the 
head  of  bribeiy  or  undue  influence.    Now,  sect.  53  of  the  Act  of 
1863  does  not  seem  to  me  to  have  such  an  effect  as  to  dispense 
with  the  necessity  for  naming  the  particular  one  of  the  offences 
which  is  charged.    It  merely  enacts  that  sect.  6  of  the  Act  of 
1883  shall  extend  to  any  prosecution  or  indictment  for  the  offence 
of  any  corrupt  practice  within  the  meaning  of  the  Act  of  1883 
in  like  manner  as  if  such  offence  were  bribery  within  the  meaning 
of  the  Acts  of  1854  and  1863>  and  then,  when  you  come  to  look 
back  to  sect.  6  of  the  Act  of  1863,  you  find  that  the  offence  is 
to  be  chaived  as  bribery  or  undue  infiuence  (as  the  case  may 
require).    It  seems  to  me  that  these  words  ''as  the  case  may 
require  '*  were  meant  to  show  that  the  Act  does  require  a  mention 
of  the  particular  sort  of  offence  with  which  the  defendant  is  to 
be  charged,  and  that  the  statute  clearly  meant  to  say  that  this 
was  necessary  is  shown  when  we  compare  it  with  the  words  of 
the  later  Act.    For  sub-sect.  3  of  sect.  5  of  that  Act  says  that 
where  a  person  is  charged  with  a  corrupt  practice,  "  it  shall  be 
suflScient  to  allege  that  the  person  charged  was  guilty  of  an 
illegal   practice,   payment,  employment,  or  hiring,  within  the 
meaning  of  this  Act,  as  the  case  may  be.''    That  is  a  provision 
to  the  effect  that  the  person  may  be  charged  generally  with  an 
illegal  practice,  payment,  employment,  or  hiring.    I  will  not  say 
that  the  Legislature  did  not  mean  to  make  a  provision  so  general  as 
to  apply  to  felonies  and  misdemeanours ;  but  all  I  will  say  is  that, 
if  it  was  intended  to  apply  to  felonies  and  misdemeanours,  words 
have  not  been  used  sufficient  to  show  that  such  was  the  inten- 
tion.   The  words  seem  to  me,  according  to  all  the  ordinary  rules 
of  construction,  to  show  that  where  the  Legislature  have  not 
exprosoly  provided  that  general  words  may  be  used,  by  their 
having  laid  it  down  in  that  particular  instance,  they  intended  to 
exclude  the  use  of  general  words  in  the  other  cases.    The  more 
important  question,  and  particularly  in  this  case,  is  whether  the 
defect  in  the  indictment  is  cured  by  verdict.   Now,  I  by  no  means 
say  I  have  made  up  my  mind  clearly  that  if  the  jury  had  found 
in  80  many  words  that  the  defendant  was  guilty  of  bribery,  I 
might  not  have  held  that  such  finding  cured  the  insufficiency  of 
the  indictment.    I  am  inclined  to  thmk  that  I  should  not  have 
10  held^  becaose  the  indictment  did  not  call  the  attention  of  the 
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Hm.  defendant  to  that  particular  offence.  Anyhow  that  is  not  what 
^^fm.tnnr    ^®  ^^^7  haye  done.     What  they  did  find  was  that  the  prisoner 

was  guilty  of  cormpt  practices ;  and  it  does  not  appear  snffi- 

1886.       ciently  from  the  verdict  what  the  corrupt  practice  is  of  which  he 

C^fj^Z^jfrao-  ^^  been  found  guilty.     In  my  opinion  the  conviction  should  be 

iicet — i«fic«-  quashed . 

ment  for  bribery     Lord  CoLiEiDQE,  C.J. — In  this  case  John  Stroulger  has  been 

~<Sw'i¥  ^^^^®*^^  *^^  found  guilty  of  corrupt  practices  during  an  election 
venHeL  for  members  of  Parliament  against  the  form  of  the  statutes  in 
that  case  made  and  provided.  That  is  the  indictment^  and  the 
question  is^  whether^  under  the  circumstances  which  have  taken 
place  since  he  was  charged  upon  that  indictment^  a  conviction 
can  be  upheld.  It  is  important  to  consider^  it  seems  to  me^  three 
statutes  ooly.  Now^  the  statute  45  &  46  Vict.  c.  51,  s.  3,  uses 
these  words :  "  The  expression  '  corrupt  practice/  as  used  in  this 
Act,  means  any  of  the  following  offences — namely,  treating, 
undue  infiuence  (as  defined  by  this  Act),  and  bribery,  and  per- 
sonation, as  defined  by  the  enactment  set  forth  in  part  8  of  the 
third  schedule  to  this  Act.''  The  statute  uses  the  word, 
*'  means,''  not  the  word  "  includes."  Therefore  the  strict  mean- 
ing of  this  indictment  was  that  the  prisoner  was  guilty  of  all  the 
offences  which  are  corrupt  practices,  for  the  word  is  used  in  the 
indictment  in  the  plural.  Therefore  it  must  mean  two  at  least 
out  of  the  three  offences  which  the  words  "  corrupt  practices  "  are 
defined  by  the  Act  to  mean.  He  has  been  found  guilty  in  the 
terms  of  the  indictment,  and  the  question  is,  whether  that  is 
sufficient.  Undoubtedly  I  am  of  opinion  that,  had  the  objection 
been  taken  in  time  and  in  the  proper  form,  the  objection  must 
have  prevailed.  Because,  when  it  was  pointed  out  that  two  of  the 
offences  are  misdemeanours,  and  one  is  a  felony,  the  objection 
must  have  prevailed,  on  the  ground  that  the  indictment  did  not 
point  out  to  the  prisoner  with  reasonable  certainty  what  was  the 
offence  with  which  he  was  charged;  and,  as  everyone  knows,  the 
rights  of  a  prisoner  vary  according  as  he  is  charged  with  the  com- 
mission of  a  felony  or  a  misdemeanour.  Now,  it  has  been  held 
by  one  of  my  learned  brothers  that  it  would  be  a  good  indictment 
under  any  circumstances,  because  sect.  6  of  the  Act  of  1863 
enacts  that :  ''  In  any  indictment  or  information  for  bribery  or 
undue  influence,  it  shall  be  sufficient  to  allege  that  the  defendant 
was,  at  the  election  at  or  in  connection  with  which  the  offence  is 
intended  to  be  alleged  to  have  been  committed,  guilty  of  bribery, 
or  undue  influence  (as  the  case  may  require)."  That  is  to  say 
that  he  may  be  charged  in  general  terms,  and  the  53rd  section 
of  the  Act  of  1883  has  incorporated  sect.  6  of  the  earlier  Act 
into  the  later  Act,  and  [says  that  sect.  6  shall  extend  to  the 
offence  of  any  corrupt  practice  under  the  later  Act.  Now,  I  am 
of  opinion  that  the  true  view  of  what  the  Legislature  have  enacted 
is  thaty  in  indicting  any  person  for  a  corrupt  practice  under  the 
later  Act  it  is  necessary  to  state  in  the  general  that  he  has  been 
guilty  of  bribery,  treating,  undue  influence,  or  personation,  which 
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have  been  made  oSenoea  ander  the  later  Act.    That  may  be        Rn. 
stated  in  general  words^  and  I  am  of  opinion  that  general  words   a^^^'  ,- 

woald  have  done ;  but^  inasmuch  as  the  earlier  Act  has  said  that        

he  ahall  be  indicted  for  bribery  or  nndae  inflaence  (as  the  case  1886. 
may  require),  by  incorporating  that  into  the  later  Act,  I  am  of  ^  "~ 
opinion  yon  must  give  the  same  effect  to  the  words  '^  as  the  case  t^^^  JwK^~ 
may  require''  when  used  in  the  later  Act  as  they  had  when  used  nrntforhnbtry 
in  the  earlier  Act.  I  therefore  think  that  in  the  present  form  of  ^?^^^ 
indictment  the  generality  is  too  great^  and  that^  if  objection  had  vmuS, 
been  taken  to  it  in  time,  it  would  have  been  fatid  at  common  law, 
and  would  not  have  been  cured  by  the  effect  of  sect.  6  of  the  Act 
of  1863.  Now,  it  is  familiar  to  us  that  there  are  many  cases  in 
whicb^  if  objection  were  taken  to  the  indictment  at  the  proper 
time,  it  would  have  been  fatal,  but  where,  if  conviction  follows 
before  objection  is  taken,  the  defect  in  the  indictment  is  cured 
by  verdict.  With  regard  to  that,  I  cannot  do  better  than  read 
the  statement  referred  to  by  Mr.  Mclntyre  of  Wms.  Saunders, 
vol.  1,  p.  227,  where,  in  a  note  to  the  case  of  Stennel  v.  Hogg,  he 
says,  with  reference  to  the  statute  4  Anne,  c.  16,  s.  2 :  ''In  order 
to  ascertain  the  nature  of  the  defects,  which  are  aided  after  a 
judgment  by  default  since  the  statute  of  AlUUC,  to  distinguish 
with  accuracy  between  such  imperfections  as  are  cured  by  a 
verdict  by  the  common  law,  and  those  who  are  now  remedied 
after  verdict  by  the  several  statutes  of  jeofails.  With  respect  to 
the  former  case  it  is  to  be  observed,  that  where  there  is  any 
defectj  imperfection,  or  omission  in  any  pleading,  whether  in 
snbstuice  or  form,  which  would  have  been  a  fatal  objection  upon 
demurrer ;  yet  if  the  issue  joined  be  such  as  necessarily  required 
on  the  trial  proof  of  the  facts  so  defectively  or  imperfectly  stated 
or  omitted,  and  without  which  it  is  not  to  be  presumed  that 
either  the  judge  would  direct  the  jury  to  give,  or  the  jury  would 
have  given  the  verdict,  such  defect,  imperfection,  or  ^omission,  is 
cored  by  the  verdict  by  the  common  law ;  or,  in  the  phrase  offcen 
used  upon  the  occasion,  such  defect  is  not  any  jeofail  after  ver- 
dict. But  when  there  was  any  defect,  omission,  or  imperfection, 
though  in  form  only,  in  some  collateral  parts  of  the  pleading, 
that  were  not  in  issue  between  the  parties,  so  that  there  was  no 
room  to  presume  that  the  defect  or  omission  was  supplied  by 
proof,  a  verdict  did  not  cure  them  by  the  common  law.''  That 
is  to  say,  that  if  two  or  three  offences  are  charged  by  the  use  of 
general  words  in  an  indictment,  and  the  prosecutor  is  not  put  to 
his  election  and  the  case  proceeds,  and  a  verdict  of  guilty  in 
general  words  is  found,  the  jury  shall  be  taken  to  have  found  a 
verdict  of  guilty  upon  that  charge  alone  upon  which  the  judge 
charged  them,  and  upon  which  alone  they  would  be  justified  in 
finding  a  verdict.  Therefore,  upon  the  principle  laid  down  in 
Wms.  Saunders,  I  am  of  opinion  that  this  man  having  been 
found  gnflty  of  corrupt  practices,  the  term  ''  corrupt  practices  " 
heing  large  enough  to  include  the  offence  upon  which  he  really 
was  tried,  and  with  regard  to  which  the  evidence  was  given,  and 
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Rao.       to  which  the  jary  were  directed  and  gave  their  verdict^  it  appears 
*   V-         to  me  that  all  the  elements  necessary  to  sustain  an  indictment 

after  verdict^  which  indictment  would  not    have    been    good 

1886.       before  verdict^  are  here,  and^  therefore^  that  this  conviction  must 
^    "~"       be  affirmed. 

rtbM--i«fic^.  OonvtcUon  affirmed, 

ment  far  bribery      SoUcitors  for  the  prosccution^  The  Solicitors  to  the  Treasury. 
^Genmliiy      SoUcitors  for  the    defendant,  Alridge,    Thorny    and  Oo.,  for 
verdietl      Jennmgs,  Ipswich. 


CROWN  CASES  RESERVED. 

Thursday,  June  24,  1886. 

(Before  Lord  Colebidqe,  C.J.,    Denican,    Field,   Mathew,  and 

Day,  JJ.) 

Req.  v.  Shubmeb.  (a) 

Evidence — Dying  depositions — Reasonable  notice  of  intention  to 
take  statement — Omission,  to  give  notice  in  writing — Adtaissi' 
bility  of  depositions — Condition  precedent — 80  (!?•  31  Vict.  c.  85, 
s.  6. 

The  depositions  of  a  deceased  witness  are  not  admissible  in  evidence 
against  a  prisoner  under  ZO  ^  81  Vict.  c.  35,  «.  6,  unless  it  be 
proved  that  at  a  reasonable  time  previously  to  the  taking  of 
stLclh  depositions,  the  prisoner  was  served  with  a  written  notice 
of  tJie  intention  to  take  them, 

Wnether  reasonable  notice  of  the  intention  to  take  the  depositions 
of  a  dying  witness  under  30  ^  31  Vict.  c.  35,  s.  6,  has  been 
given,  and  full  opportunity  for  cross-esDamination  afforded,  is 
a  question  for  the  judge  at  tlhe  trial,  and  his  ruling  thereon 
will  not  be  questioned. 

Per  Day,  J. :  The  notice  of  intention  to  take  a  statement  under 
30  ^  81  Vict.  c.  85,  s.  6,  nsed  not  be  in  writing. 

CASE  reserved  for  the  consideration  of  the  court  by  Hawkins, 
J.,  from  which  it  appeared  that  the  prisoner  was  tried  and 
convicted  at  Swansea,  on  the  21st  day  of  May,  1886,  of  having 
committed  a  rape  upon  his  daughter,  Annie  Shurmer,  a  girl  aged 

(a)  Roported  by  R.  CuimiNQiux  Uuir,  Esq.,  Barrister-at-Lair. 
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between  fonrteen  and  fifteen  years,  on  the  10th  day  of  Feb.  1886,        Rn. 
who  died  on  the  7th  day  of  March  following.  Shdimb 

On  the  port  of  the  prosecution  a  statement  on  oath  of  the        ' 

deceased  girl,  purporting  to  be  taken  on  the  20th  day  of  Feb.  last,        1866. 
in  aooordance  with  the  provisions  of  the  statute  30  &  81  Yicb.    „  .^~  ^ 
c.  35, 8.  6,  (a)  was  tendered  as  evidence  against  the  prisoner.  j)i^„g  omm- 

Objeotion  was  made  to  it  by  the  prisoner's  counsel  on  two /toM— 1^'os 
grounds:    First,  that   there  was  no  evidence  "that  reasonable  J^*]]!*^'^^ J 
notice  of  the  intention  to  take  such  statement''  had  been  served    Vtci,e,^^ 
upon  the  prisoner  against  whom  it  was  proposed  to  read  it ;  and        «•  6. 
secondly,  that  there  was  no  proof  that  the  prisoner  (although  he 
was  present  when  the  statement  was  made)  had  full  opportunity 
of  cross-examining  the  deceased  girl  who  made  it.    In  all  other 
respects  the  statement  was  duly  and  regularly  taken  so  as  to  be 
admissible  in  evidence  against  the  prisoner. 

Neither  the  magistrate  nor  his  clerk  was  present  at  the  assizes, 
but  a  police-sergeant,  Thomas  Williams,  pro ved  that  he  arrested 
the  prisoner  on  Thursday,  the  18th  day  of  Feb.,  on  two  charges 
of  rape  on  his  daughter  Annie,  on  the  lOfch  and  11th  days  of 
February.  That  the  prisoner  was  taken  to  the  police-stetion, 
where  he  was  detained  in  custody  until  the  20th  day  of 
FebruMj,  when,  the  girl  being  then  very  ill  in  her  father's 
house,  it  was  determined  to  take  her  statement  on  this  latter 
day  under  the  statute  above  mentioned.  That  the  police- 
sei^eant  thereupon  took  the  prisoner  from  the  police-station  to  the 
house,  telling  him  that  he  was  taken  there  for  the  purpose  of 
taking  Annie's  statement,  to  which  he  said  nothing.  That  he 
was  taken  into  the  room,  where  were  present  the  magistrate,  his 
derk,  and  Annie.  That  Annie  was  then  in  prisoner's  presence 
told  by  the  clerk  that  they  had  come  to  take  her  statement  in 
writing.  That  she  was  duly  sworn  and  made  her  statement,  which 

(a)  By  sect  6  of  SO  ft  31  Vict.  c.  85,  after  reciting  that  by  the  17th  section  of  11  ft  12 
Viet,  c  42,  it  IB  permitted  tinder  certain  cironmatancee  to  read  in  evidence  on  the  trial  of 
anaeeaaed  perK>n  the  deposition  taken  in  aooordance  with  the  proviaiona  of  the  said 
Aet  of  a  witneaa  who  ia  dead,  or  so  ill  as  to  be  nnable  to  travel ;  and  that  it  may  not  be 
piaetieable  or  permissible  to  take,  in  accordance  with  the  provisions  of  the  said  Act, 
the  flsamiaalion  or  deposition  of  the  person  so  being  ill,  so  as  to  make  the  same  avail- 
able as  avidenoe  in  the  event  of  his  or  her  death  before  the  trial  of  the  aconsed 
panon.    ....    Therefore,  whenever  it  shall  be  made  to  appear  to  the  satisfaction 
of  any  jnatice  of  the  peace  that  any  person  dangerously  ill,  and,  in  the  opinion  of 
Bona  ragiatarad  medical  practitioner,  not  likely  to  recover  from  such  illness,  is  able 
and  wiling  to  give  material  information  relating  to  any  indictable  offence,  or  relating 
tosnypenon  aocnaed  of  any  such  offence,  and  it  shall  not  be  practicable  for  any 
loatioe  or  jnatioea  of  the  peaoe  to  take  an  examination  or  deposition  in  accordance 
with  tha  proTtaions  of  the  said  Act  of  the  peraon  so  being  ill,  it  shall  be  lawful  for  the 
said  jnaliee  to  take  in  writing  the  statement  on  oath  or  formation  of  such  peraon 
so  being  iU    .     .    .     .    and  if  afterwards,  npon  the  trial  of  any  offender  or  offence  to 
which  the  aame  may  relate,  the  person  who  made  the  same  statement  shall  be  proved 
to  be  dead    ....    it  shall  bs  lawful  to  read  such  statement  in  evidence,  either  for 
or  against  the  aocnaed,  without  further  proof  thereof,  if  the  same  purports  to  be  signed 
by  the  jnatiee  by  or  before  whom  it  purports  to  be  taken,  tJi^proma^  it  be  provtdto 
dt  maisfaetioH  of  the  eovrt  that  reasowable  notice  of  the  intention  to  take  such  state" 
went  ioM  been  eerved  iq)cn  the  person  (whether  prosecutor  or  accused)  against  whom 
it  is  proposed  to  be  read  in  evidence,  and  that  such  person,  or  his  counsel  or  attorney, 
had  or  might  have  had,  if  he  had  chosen  to  be  present^  full  opportunity  of  cross- 
■aDiaiog  the  deoeaaed  person  who  made  the  same. 
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Rj£o.        was  written  down  by  the  clerk.    That  it  was  afterwaisds  read  oyer 
gjj^^^^^^^^^     to  and  signed  by  her.     That  daring  the  whole  time  the  prisoner 

was  present^  and  conld  see  and  hear  all  that  took  place.     That 

188G.       nothing  was  said  to  the  prisoner. 
Evid^  —       ^^®  prisoner  elected  to  give  evidence  nnder  the  Criminal  Law 
Dying  depon-  Amendment  Act^  and  stated  that  he  was  not  allowed  to  ask  the 
iwM—lfotiMgirl  questions^  that  he  was  going  to  do  so^  bat  was  stopped  by 
te4«^o7 il  *^®  magistrate,  and  '^  did  not  troable  to  say  anything  afterwards  ;*' 
VicL  c,  S5,    c^^i  1^0  added, "  I  had  began  to  speak — I  was  going  to  get  np — I 
«.  6.        was  going  to  say  don't  make  her  tell  any  more  lies.''    The  pri- 
soner also  swore  that  he  did  not  know  he  had  a  right  to  pat  ques- 
tions.    On  this  Sergeant  Williams  was  recalled,  and  stoted  that 
it  was  nntrne  that  die  prisoner  was  prevented  from  saying  any- 
thing, as  alleged  by  him. 

Hawkins,  J.,  in  stating  the  case,  said  he  did  not  believe  the 
prisoner's  statement  that  he  was  not  allowed  to  ask,  or  was  in  any 
way  prevented  from  asking,  the  girl  questions,  or  that  he  was 
stopped  by  the  magistrate,  or  that  he  did  not  know  that  he  had 
a  right  to  pat  questions  to  her. 

As  to  the  first  objection,  the  answer  on  the  part  of  the  Crown 
was  that  the  prisoner,  being  in  custody  on  the  charge  upon  which 
he  was  subsequently  tried,  and  present  when  the  statement  was 
taken,  no  notice  of  the  intention  to  take  it  was  necessary ;  the 
object  of  the  statute  in  requiring  notice  being  only  to  give  the 
person  to  be  affected  by  the  statement  an  opportunity  of  being 
present,  as  in  this  case  he  was.  Moreover,  the  prisoner  had,  in 
fact,  notice  of  the  intention  to  take  such  statement,  inasmuch  as 
Police-sergeant  Williams  told  him  expressly  that  he  was  being 
taken  to  the  house  for  the  purpose  of  taking  it,  and  although  the 
6th  section  requires  notice  to  be  served  upon  the  person  against 
whom  it  is  proposed  to  be  read  in  evidence,  it  is  not  in  words 
required  to  be  in  writing,  and  therefore  a  verbal  notice  was  suffi- 
cient. The  7th  section  (a)  points  to  the  object  for  which  notice 
is  required,  viz.,  that  the  accused  may  have  the  opportunity  of 
being  present. 

The  learned  judge  found  that :  '^  If  such  notice  as  is  mentioned 
in  sect.  6  was  essential  to  the  admissibility  of  the  statement,  and 
if  verbal  notice  is  sufficient,  then  it  must  be  taken  to  have  been 
proved  to  my  satisfaction  that  reasonable  notice  of  the  intention 
to  take  such  statement  was  served  on  the  prisoner  before  the 
statement  was  taken." 

As  to  the  second  objection,  the  answer  on  the  part  of  the 
Crown  was  that  it  was  not  necessary  that  a  prisoner  should  be 

(a)  By  sect.  7  of  80  &  81  Viet.  c.  85,  it  is  enacted  that :  WheneTer  a  prisoner  in 
actual  custody  shall  have  served,  or  shall  have  receiyed  notice  of  an  intention  to  take 
such  statement  as  hereinbefore  mentioned,  the  judge  or  justice  of  the  peace  by 
whom  the  prisoner  was  committed,  or  the  visiting  justices  of  the  prison  in  which  he 
is  confined,  may,  by  an  order  in  writing,  direct  the  gaoler  having  the  custody  of  the 

Srisoner  to  convey  him  to  the  place  mentioned  in  the  said  notice  for  the  purpose  of 
sing  present  at  the  taking  of  the  statement ;   and  such  gaoler  shall  eonvey  the 
prisoner  accordingly. 
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innted  to  cross-examine  or  be  told  in  words  that  he  has  a  right        Haa. 
to  do  BO ;  that  the  prisoner  knew  that  he  was  in  oastody  npon  the     gHQ^iE. 

charge  touching  which  the  deceased  made  her  statement ;  that       

he  was  taken  into  her  presence  for  the  express  purpose  of  hearing       1^86. 
it  made ;  that  he  was  actually  present  and  heard  it  made  from    e^i^i^^ 
beginning  to  end,  and  must  be  taken,  without  being  told  so  in  Dying  deoosi-^ 
words,  to  know  what  his  right  was.  Uons—Notice 

The  learned  judge  found  that :    "  If  there  was  any  evidence  ^i"^*^^  31 
upon  which  I  could  legally  find  that  the  prisoner  had  full  oppor-  Vict,  c,  So,  a.  a, 
tonity  of  cross-examining  the  deceased  girl,  I  must  be  taken  so  to 
haye  found '/'  and  admitted  the  statement,  reserving  the  question 
whether,    upon  either  of  the  above-mentioned  objections,  the 
statement  was  inadmissible  in  evidence. 

Marchant  WilUams,  on  behalf  of  the  prosecution,  contended 
that  notice  was  actually  given  to  the  prisoner  of  the  intention  to 
take  the  statement,  because  he  was  told  he  was  being  taken  for 
that  purpose;  and  the  object  of  sect.  7  of  30  &  31  Vict.  c.  35 
being  to  secure  the  presence  of  the  prisoner  when  the  statement 
was  made,  the  notice  so  given  was  sufficient.  That  the  word 
"  served,''  in  sect.  7,  applied  to  a  prisoner  in  gaol  to  whom  the 
prosecutor  was  unable  to  give  notice,  except  by  procuring  the 
service  of  a  written  notice  upon  him,  while  the  woixl  ^^  received '' 
Implied  to  the  case  where,  though  written  notice  was  not  given,  it 
was  proved  that  the  prisoner  had  in  fact  received  notice.  [Lord 
GoLKBiDOE,  C.J. — Does  not  sect.  7  merely  explain  sect.  6  ?  How 
can  you  narrow  the  meaning  of  the  word  ^^  served,''  in  sect.  6,  by 
reference  to  sect.  7  ?  Dekman,*  J. — Does  not  the  use  of  the  words 
"  mentioned  in  the  said  notice,"  in  sect.  7,  refer  to  a  written 
notice  ?]  The  place  to  which  the  prisoner  was  being  taken  was 
mentioned  in  the  verbal  notice,  and  the  object  of  the  Act  was 
effected ;  therefore  the  statement  was  admissible.  He  was  not 
required  by  the  court  to  argue  the  second  point  raised  by  the 


No  one  appeared  on  behalf  of  the  prisoner. 

Day,  J. — In  this  case  I  differ  from  my  learned  brothers  with 
great  distrust.  The  question  which  arises  is  as  to  whether 
a  deposition  made  by  a  deceased  person  was  admissible  in 
evidence.  Two  objections  have  been  taken  to  it :  one,  that 
notice  in  writing  of  the  intention  to  take  such  deposition  was  not 
given  to  the  prisoner;  and  the  other,  that  it  did  not  appear  from 
the  evidence  that  the  prisoner  had  had  sufficient  opportunity  of 
cross-examining  the  witness  upon  such  deposition.  Now,  I 
think  there  is  no  difference  in  opinion  among  us  as  to  the  second 
qaeetion.  The  question  being  whether  the  prisoner^  undoubtedly 
being  present,  and  having  the  opportunity  of  putting  questions 
if  be  wanted  to  do  so,  and  the  only  objection  to  the  sufficiency  of 
his  opportunity  being  that  he  was  not  told  that  he  could  ask 
questions,  in  my  opinion  it  is  not  necessary  to  tell  a  prisoner  that 
he  may  ask  questions.  If  he  has  had,  in  fact,  full  opportunity  of 
doing  so,  and  as  he  knew  that  he  could  ask  questions,  in  my 

VOL.  XVI.  H 
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Ri».        opinion,  he  hAS  had  fall  opportunity,  and  it  woold  be  idle  to  hold 
rT^     ^^^  b^  must  also  be  told  that  he  may  ask  questions.    As  to 
the  first  question,  the  Act  of  Parliament  says  that  notice  shall  be 
1886.        served  upon  the  prisoner  of  the  intention  to  take  the  depositions, 
^~T~        and  sect.  6  provides  that  when  such  depositions  have  been  taken, 
Dtfing  cUpon^  ^^d  it  shall  be  proved  that  the  witness  cannot  be  present,  it  shall 
tiont^NoUw  be  lawful  to  read  such  statement  in  evidence,  provided  it  be 
^^kt^^Q^i li  proved  to  the  satisfaction  of  the  court  that  reasonable  notice  of 
Ktc<.c.d5,f.6.  the  intention  to  take  such  statement  has  been  served  upon,  the 
person  against  whom  it  is  proposed  to  be  read  in  evidence.    The 
object,  of  course,  is  to  enable  the  person  about  to  be  charged 
with  an  offence  to  attend  at  the  place  and  time  when  and  where 
the  depositions  are  to  be  taken,  and  to  enable  him  to  secure  such 
assistance  as  he  requires  in  order  to  protect  his  interests.    The 
object  of  the  statute  is  to  secure  the  evidence  of  the  person  who 
is  in  a  dying  condition  in  furtherance  of  justice.     Now,  in  the 
present  case,  there  is  no  question  as  to  the  prisoner's  being  there 
at  the  time  and  place  when  and  where  these  depositions  were 
taken,  and  he  did  not  require  that  he  should  be  allowed  to  obtain 
any  further  protection,  nor  does  it  appear  that  the  justice  of  the 
case  was  in  any  way  affected  by  notice  in  writing  not  having^ 
been  given.  A  notice  was  given  to  him  by  the  sergeant  of  police^ 
who  gave  him  full  notice  of  the  intention  of  his  being  taken  to 
the  girl.     He  did  not  object,  but  goes  there  having  a  know- 
ledge of  the  reason  for  his  going.     It  seems  to  me,  therefore^ 
that  the  object  of  the  statute  was  attained.    If  the  words  in 
the  statute  had  been   ''written  notice/'  whether  the  object  of 
the  statute  had  been  attained  or  not,  I  should  have  held  other- 
wise than  I  do.      But  the  statute  uses  the  word  ''served/' 
Now,  the  word  "  served ''  is  a  word  of  doubtful  meaning.    It 
may  mean  "  served  orally,''  if  the  message  is  an  oral  message,  as 
well  as  served  "  by  a  written  instrument "  when  it  is  a  written 
instrument  which  has  to  be  served.     Many  notices,  in  my  judg- 
ment, may  be  served  orally  just  as  well  as  by  a  written  document. 
The  suggestion  on  behalf  of  the  prisoner  is  that  the  statute  con- 
templates a  written  notice  only.     It  seems  to  me  that,  if  sufficient 
notice  is  given,  that  notice  is  served,  whether  it  was  a  written 
notice  or  not,  and  if  it  was  reasonable  notice,  then  the  deposition 
is  admissible  in  evidence.     Sect.  7  provides  for  the  machinery  of 
securing  the  attendance  of  a  prisoner  who  is  in  gaol,  and  pro- 
vides that  the  person  therein  named  may  direct  the  gaoler  having 
the  custody  of  the  prisoner  to  convey  him  to  the  place  mentioned 
in  the  notice  where  notice  has  been  served  or  received.    Where  a 
notice  has  been  served  or  received  the  magistrate  may  make  an 
order  in  writing.     That   order  has  to  be  in  writing,  but  the 
statute  does  not  say  the  notice  is  to  be  in  writing,  and,  in  my 
opinion,  where  the  statute  uses  the  word  "  writing  "  it  means  a 
writing ;  but  when  it  does  not  use  it,  it  does  not  mean  a  writing. 
There  may  be  circumstances  of  emergency  where  notice  in  writing 
cannot  be  given,  and  therefore  it  is  that,  in  my  opinion,  the 
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Btetate  does  not  require  that  the  notice  should  be  in  writing.    In        Rn>. 
my  opinion,  this  statement  was  admissible,  and  the  conyicfcion    «    ^' 
should  be  affirmed.  ®Tf=^ 

Lord  CousRiDOS,  C.  J.— My  learned  brothers  are  desirous  that       1886. 
I  should  deliver  judgment  on  their  behalf  as  well  as  my  own.  We    ^  T\ — 
are  sorry  that  we  should  feel  obliged  to  differ  with  my  learned  Dying  Ikp^^ 
brother  Day.    I  may  say,  speaking,  however,  only  for  myself,  tions— Notice 
that  with  a  great  many  of  the  general  observations  of  my  learned  ?^^?a*T  31 
brother  I  entirely  concur,  and  I  agree  that  there  is  no  particular  yict,  c.  85  «.  c. 
objection  to  the  notice  being  verbal.     But  the  question  here  is, 
what  has  been  enacted  by  this  Act  of  Parliament  ?    I  have  been 
always  anxious  in  construing  an  Act  of  Parliament  to  find  out 
what  the  Act  really  does  say,  and  to  hold  that  it  does  say  it,  and 
not  to  import  anything  which  I  may  think  would  be  better  by 
straining  the  words  of  statutes.    The  two  points  taken  here  are 
— and  I  will  deal  with  the  second  first — secondly,  that  there  was 
no  proof  that  the  prisoner  had  full  opportunity  of  cross-examining 
the  witness ;  and,  as  to  this,  we  are  all  agreed  that  there  was  full 
opportunity  for  his  so  doing.    The  first  question  is  that  there  was 
no  evidence  that  reasonable  notice  of  the  intention  to  take  the 
statement  had  been  served  upon  the  prisoner.    If  either  of  the 
objections  taken  could  have  been  sustained,  this  conviction  ought 
not  to  stand.    With  regard  to  the  second,  I  conceive  that  it  may 
be  that  in  certain  cases  fuller  provision  might  be  required ;  but 
here  we  are  dealing  with  the  words  of  the  learned  judge,  who  has 
in  fact  found  "  that  the  prisoner  had  full  opportunity  of  cross- 
examining  the  deceased  girl.^^     When  we  consider  the  much 
better  opportunity  of  judging  whether  there  was  full  opportunity 
given  that  the  learned  judge  had,  who  saw  the  witnesses,  we 
ought  not  to  differ  from  the  conclusion  at  which  he  has  arrived. 
We  do  not,  therefore,  feel  prepared  to  differ  from  the  plain  view 
he  took  that  there  was  the  full  opportunity  for  cross-examining 
given  the  prisoner  which  is  required  by  the  statute.    Now,  as  to 
tiie  other  point :  by  the  words  of  the  statute,  which  are  contained 
in  a  proviso  to  sect.  6,  the  deposition  is  not  to  be  read  unless  ''  it 
be  proved  to  the  satisfaction  of  the  court  that  reasonable  notice 
of  the  intention  to  take  such  statement  has  been  served  upon  the 
person  against  whom  it  is  proposed  to  be  read  in  evidence.^'  And 
those  are  not  the  only  words  which  are  important,  because,  that 
being  the  condition  precedent  with  which  we  have  to  deal,  it  is 
important  to  see  by  reference  to  sect.  7  what  sort  of  a  notice  it  is 
which  is  intended  by  sect.  6 — ^whether  that  section  means  an  oral 
notice,  which,  according  to  the  ordinary  meaning  of  the  words, 
cannot  be  "  served,^'  or  means  a  written  notice,  which,  according 
to  the   ordinary  meaning  of   words,  can  be  '^  served.'^      The 
section  assumes  that  the  prisoner  has  been  served  or  has  received 
notice  of  the  intention  to  take  the  statement,  and  where  the 
notice  has  been  served  or  received,  the  justice  of  the  peace  or 
visiting  jostices  may,  ''  by  an  order  in  writing,  direct  the  gaoler 
laiing  the  custody  of  the  prisoner  to  convey  him  to  the  place 
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Bio.       mentioned  in  the  said  notice  for  the  purpose  of  being  present  at 
Shuucbb.    *^®  taking  of  the  statement."    Now,  what  is  the  prima  facie 

meaning  of  that  f    What  would  any  man  conclude,  if  that  section 

1886.       stood  alone,  with  regard  to  the  notice  as  to  which  the  justice  is  to 

Euidenct-^    make  an  order  as  to  the  place  mentioned  in  it.     He  would  clearly 

Dying  deposit  Understand  that  a  written  notice  was  meant,  and  that  throws  oon- 

tions-^Notiee  siderable  light  upon  what  the  word  "  served  "  means  when  used 

uik^^^^  81  ^^  ^^^^'  ^*  ^^^  ^^  makes  it  much  more  reasonable  to  assume  that 

rtW.c.85,s.6.  the  word  '^served''  means  that  which  anyone,  if  sect.  7  stood 

alone,  would  assume  was  a  written  notice.     It  is  true  you  may 

give  a  notice  written  or  oral ;  but  the  word  here  is,  not  ^'  given  '^ 

but    ''served."      And  the  question   is,   what  in  this  Act  of 

Parliament  does  the  word    '^  served "    really  imply  ?    In  my 

judgment,  on  the  whole,  it  implies  it  is  to  be  a  written  notice. 

There  are  many  reasons  why  it  should  be  a  written  notice,  for 

the  power  to  read  the  statement  is  something  beyond  the  common 

law.    Another  reason  is  that,  if  it  is  not  in  writing,  the  mag^trate, 

who  has  to  make  an  order  for  the  conveyance  of  the  prisoner  to 

the  place  mentioned  in  the  notice,  would  have  to  take  evidence 

as  to  what  had  passed  when  the  oral  communication  was  made. 

The  objection  here  is  a  technical  one,  but  it  may  sometimes  be  a 

very  important  one ;  and  I  am  clearly  of  opinion  that  it  is  a 

condition  precedent  to  the  reading  of  depositions  taken  under 

this  Act  that  notice  in  writing  of  the  intention  to  take  such 

depositions  should  have  been  properly  given. 

Solicitor  for  the  prosecution,  0.  Mayor  Oooke,  for  E,  O,  Davies, 
Crickhowell. 
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COMMON  PLEAS  DIVISION. 

June  11, 12,  cmd  22,  1885. 

(Before  Mobsis,  C.J.,  Habrisok  and  Mubphy,  JJ.) 

CiUAGHAir     AND      AHOTHEB     (apps.)     V.     ThB     SOCIETY    FOB     THE 

Pbevxntion  of  Cbdelty  to  Animals  (reaps.),  (a) 

Cruelty    to    animah — Dishorning     cattle — Operation    shilfully 
performed — Not  cruelty — 12  ^  18  Vict.  c.  92,  a.  2. 

It  %9  not  an  offence  punishable  under  12  ^  18  Vict,  c,  92,  s.  2,  to 
dishorn  cattle,  provided  the  operation  be  skilfully  and  properly 
performed. 

Brady  v.  McArdle  (15  Cox  0.  C.  516;  14  L.  Rep.  Ir.  174) 
discussed  and  n^t  followed, 

CASES  stated  by  justices  of  the  peace  for  the  county  of 
Meath  upon  the  hearing  of  two  summonses  against  the 
defendants,  Gallaghan  and  McEyoy,  which  charged  them 
respectively  with  having  cut  the  horns  off  certain  cattle,  and 
otherwise  ill-treated  them  on  the  22nd  day  of  October,  1884, 
at  Knightstown,  in  the  county  of  Meath,  and  thereby  cruelly 
ill-treated,  abused,  and  tortured  the  same,  contrary  to  the 
2nd  section  of  the  12  &  13  Vict.  c.  92. 

The  fact  of  the  defendants  having  dishorned  certain  cattle 
having  been  proved,  the  justices,  considering  that  they  were 
bound  by  the  decision  of  the  Exchequer  Division  in  Brady  v. 
McArdle  {vhi  swp,),  convicted  the  defendants,  and  inflicted  a 
fine  in  the  case  of  each  animal  dishorned.  But  they  found,  as  a 
matter  of  fact,  that  the  operation  of  dishorning  was  not  impro- 
perly or  unskilfully  performed.  The  justices  also  found  that  the 
operation  of  dishorning  increases  the  marketable  value  of  the 
animals;  that  it  renders  them  quiet  and  tractable,  and  les|^ 
dangerous  to  man  and  to  each  other ;  that  the  straw-yard  system 
would  be  seriously  impeded  and  attended  with  very  serious  risk, 
if  the  operation  of  dishorning  were  not  permitted;  that  the 
practice  of  feeding  young  store  cattle  in  straw-yards  in  winter 
is  reasonable,  necessary,  and  is  advantageous  to  the  animals, 
affording  them  shelter ;  that  the  practice  of  dishorning  is  widely 
prevalent  in  Ireland,  and  that  its  suppression  would  be  attended 
with  enormous  loss  to  the  country ;  that  no  practice  causing  less 

(a)  ReporM  by  Jons  H.  Statiuet,  Esq.,  BarriBter-at-Law. 
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Gallaohak    pain  can  be  sabstitnted  for  it ;  that  the  advantages  attainable 

AXD  AMoraBR  jjy  ^Yie  practice  are  vastly  out  of  proportion  to  the  pain  inflicted 

THESoasTT  thereby,  provided  that  the   operation    be    slrilfully  performed, 

FOR  THE     the  question  for  the  court   was,  whether  under  the  facts  above 

OT^BUtt^''   stated,  the  justices  were  right  in  convicting  the  defendants. 

TO  Amimalb.       Webb,  Q.C.  (with  him  Brady),  for  the  respondents,  objected 

— -        to  the    court   proceeding   with  the  cases,  on  the  ground  that 

^f^'       the  question   submitted   by  the  magistrates  had  been  ahready 

Cruelty  to     decided  by  the  Exchequer  Division  in  the  case  of  Brady  (app.) 

wiimals-^DU^y.  McArdle  (resp.)  (14  L.  Eep.  Ir.  174;  16  Cox  C.  C.  516.) 

*orm»i^  cattfe       rphe  Court  having  overruled  the  objection, 

FJct  c.  92, «. 2.      J'  -KoM   (with  him  Bewley,  Q.C.)   for  the   appellants. — ^The 

magistrates    in    the  majority   of   the  cases  only  inflicted  fines, 

under  the  belief  that  they  were  bound  to  do  so  by  the  judgment 

in  Brady  v.  McArdle.    The  practice  is  reasonable  and  necessary. 

The  pain  inflicted  is  very  slight  compared  with  the  advantages. 

The  selling  value  of  the  animal  is  increased.    They  are  easier 

fed  and  housed.     They  are  less  liable  to  injure  themselves,  or 

those  in  charge  of  them.     The  same  results  cannot  be  obtained  in 

any  less  painful  method,  and  it  is  not  cruelty  nndpr  the  statute : 

(Swan  V.  Saunders,  14  Cox  C.  C.  566  ;  Murphy  v.  Maiinina, 

2  Ex.  Div.  307 ;  Budge  v.  Parsons,  3  B.  &  S.  385.) 

Brady  for  the  respondents. — For  good  and  sufficient  reason, 
it  is  under  certain  circumstances  allowable  to  inflict  pain  on 
animals.  Cruelty  has  been  defined  as  '^  an  act  which  causes 
extreme  sufiering  without  good  reason'':  Webster's  "  Dictionary." 
The  mere  fact  of  increasing  the  money  value  of  cattle  is  not 
good  reason  for  inflicting  pain  on  them.  The  principle  laid 
down  in  Brady  v.  McArdle  settled  the  law  on  a  sound  basis 
and  should  be  followed. 
Bewley,  Q.C.  in  reply. 

Our.  adv.  vuU. 

MoBBis,  C.  J. — ^This  case  is  stated  by  the  magistrates  of  Gleorge's 

Cross  Petty  Sessions,  in  the  county  Meath,  for  the  opinion  of  the 

Common  Pleas  Division  of  the  High  Court  of  Justice.      The 

prosecution  was  brought  under  the  12  &  13  Vict.  c.  92,  s.  2, 

which  prpvides,  ''that  if  any  person  shall,  from  and  after  the 

passing  of  this  Act,  cruelly  beat,  ill-treat,  overdrive,  abuse,  or 

torture,  or  cause    or  procure  to  be  cruelly  beaten,  ill-treated, 

overdriven,  abused,  or  tortured,  any  animal,  every  such  ofiender 

shall,  for  every  such   offence,   forfeit  and  pay  a  penalty  not 

exceeding   five   pounds."      The  magistrates  have  set  out   the 

following  conclusions  from  the  evidence,  viz. :     [His  Lordship 

read  the  findings  in  the  cases.]     Now,  in  one  of  the  cases  against 

Callaghan,  and  all  the  cases   (except  one)  against  McEvoy,  the 

justices  state :  "  We  find,  as  a  matter  of  fact,  that  the  operation 

of  dishorning  was  not  improperly  or  unskilfully  performed,  and 

would  not  have  convicted  in  these  cases  had  we  not  been  of 

opinion  that  the  decision  of  the  Exchequer  Division  applies,  and 

rules  every  case  where  an  animal  is  dishorned."     The  question 
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before  os  is  thus  rednccd  to  whether  dishorning  cattle  is,  ipso  Callaohan 
fado,  illegal.  The  evidence  was  referred  to  in  the  arguments  of  ^^^  another 
coonsel  on  both  sides,  and  appears  to  me  to  sustain  these  findings  tius  SoasTr 
of  fact  of  the  magistrates  at  the  Petty  Sessions  Court.  I  am  of  for  thk 
opinion  that  dishorning  of  cattle  skilfully  and  properly  per-  oj^cacSST? 
formed  ia  not  an  offence  within  the  12  &  13  Yict.  c.  92,  s.  2.  to  Animals. 

That  Act  was  directed  altogether  against  acts  of  cruelty.     What        

was  constituted  an  act  of  cruelty  is  not  without  some  legal 
definition  and  authority.  In  Budge  v.  Parsons  (3  B.  &  S.  382)  Crudty  to 
Wightman^  J.,  says :  "  The  cruelty  intended  by  the  statute  is  the  ammaU—DU' 
unnecessary  abuse  of  the  animal.''  In  Murphy  v.  Manning  (2  ^IJ^/i"'* 
Ex.  Dir.  807)  Cleasby,  B.  says:  "Whenever  the  purpose  for  Fief.  c.y2,<.  2. 
which  the  act  is  done  is  to  make  the  animal  more  serviceable  for 
the  use  of  man,  the  statute  ought  not  to  be  held  to  apply.''  And 
in  Svsan  v.  Saunders  (14  Cox  C.  C.  457)  Grove,  J.  says :  *'  I 
should  prefer  to  define  the  words  as  unnecessary  ill-usage  by 
which  tiie  animal  substantially  suffers."  I  prefer  the  latter 
definition,  which  includes  two  propositions,  viz.,  that  the  pain 
most  be  substantial  and  the  suffering  unnecessary.  Though  in 
diBhoming,  skilfully  performed,  the  pain  inflicted  appears  to  me, 
on  the  evidence,  to  be  very  temporary,  yet  it  does  appear  to  me 
to  be  substantial ;  bat,  looking  at  the  suffering  in  reference  to  the 
object  with  which  it  is  inflicted,  as  found  by  the  magistrates,  it 
cannot,  in  my  opinion,  be  considered  unnecessary,  for  the  object 
18  reasonable  and  adequate.  Mr.  Webb,  for  the  society,  objected 
to  our  entertaining  this  case,  inasmuch  as  the  principle  was 
decided  in  the  Exchequer  Division,  consisting  of  Dowse,  B.  and 
Andrews,  J.,  in  the  case  of  Brady  v.  McArdle  (15  Cox  C.  C.  516 ; 
14  L.  Bep.  Ir.  174),  and  referred  to  by  the  magistrates  in  this 
case.  We  cannot  yield  to  that  contention.  Courts  of  concurrent 
jurisdiction,  by  usual  comity,  are  bound  to  follow  previous 
deciaionfl  when  the  case  can  be  appealed  and  a  final  decision 
arrived  at;  but  in  cases  like  the  present,  where  there  is  no 
appeal,  this  court,  though  entertaining  every  respect  for  the 
decision  of  a  court  of  concurrent  jurisdiction,  and  inclined  to 
follow  it  if  we  were  at  all  in  doubt,  cannot  do  so  in  a  case  dealing 
with  such  important  interests  as  the  present,  and  which,  in  my 
opinion,  should  be  decided  for  the  appellants. 

Habbison,  J. — The  question  in  this  case  is  whether  the  defen- 
dants have  committed  an  offence  under  the  statute  of  12  &  13 
Yict.  c.  92,  s.  2,  by  cruelly  ill-treating,  abusing,  or  torturing 
the  cattle  referred  to.  In  the  case  of  Brady  v.  McArdle, 
the  Court  of  Exchequer  decided  that  the  dishorning  of 
cattle  was  an  offence  within  the  statute. — Dowse,  B.,  holding 
that  the  act  was  unreasonable  and  unnecessary,  and,  being 
accompanied  with  considerable  pain,  was  a  cruel  act  which 
coold  not  be  justified  or  excused ;  Andrews,  J.  holding  that  dis- 
horning cattle  in  the  manner  proved  constituted  an  offence  under 
the  statute.  A  considerable  amount  of  evidence  was  given  in  the 
court  below.     It  appears  from  this  that  the  practice  of  dishorning 
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Callaohax   cattle  commenced  about  twenty  years  ago,  and  is  prevalent  in 
iKD  AKOTHKB  many  parts  of  Ireland,  where  young  store  cattle  are  fed  in  straw- 
Thb  ^obtt  yards  in  winter  upon  tillage  farms.    The  justices  have  reported 
FOB  THE     certain  conclusions  of  fact  which  they  came  to  upon  the  evidence. 
l^^BHTioN  J  ijny^  considered  these,  and  have  also  read  over  the  shorthand 
TO  Anixalb.  writer's  report  of  the  evidence,  and  I  am  of  opinion  that  it  has 
— --       been  shown  that  this  practice  of  dishorning  is  a  reasonable  one, 
^^^'       and  necessary  for  the  proper  carrying  on  of  this  system  of  straw- 
Cruelttf  to    yard  winter  feeding,  which  is  largely  and  profitably  practised  in 
animals^  DU-  many  parts  of  Ireland,  and  which  is  a  reasonable  and  proper  mode 
/tornh>g  male  ^f  cattle  farming.     Having  come  to  this  conclusion,  I  am  further 
Vict,  e.  92  8. 2.  ^^  opinion  that  the  fact  that  the  operation  is  attended  with  pain 
is  not  sufficient  to  constitute  it  a  cruel  or  criminal  act  within  the 
meaning  of  the  statute  in  question.    The  evidence  shows  a  con- 
siderable difference  of  opinion  to  exist  amongst  the  skilled  wit- 
nesses as  to  the  suffering  inflicted ;  but  even  if  the  pain  were 
considerable  when  the  operation  is  skilfully  and  properly  per- 
formed, that  would  not,  in  my  opinion,  under  the  circumstances, 
render  the  practice  an  act  of  cruel  ill-treatment,  abuse,  or  torture 
within  the  meaning  of  the  statute — indeed,  it  was  not  contended 
that  every  intentional  act  which  caused  pain  to  an  animal  was 
therefore  a  cruel  one.    The  familiar  act  of  castration  is  admittedly 
not  cruel  or  criminal  although  more  painful,  and  apparently,  from 
the  evidence,  more  dangerous  to  the  animal  than  dishorning. 
To  constitute  cruelty  the  act  must  not  only  be  painful,  but  must 
be  unnecessary  or  unreasonable,  or  committed  on  an  occasion 
unjustifiable  in  law ;  whereas  acts  which  cause  very  great  pain 
may  be  justified  if  done  on  a  lawful  occasion  and  with  proper 
skill  and  care.    "  Taking  the  combs  off  the  cocks,''  says  Kelly, 
C.B.,  in  Murphy  Y,  Manning  (2  Ex.  Div.  307),  '^  makes  them  more 
fit  for  fighting.     It  is  cruelty  and  an  abuse  and  ill-treatment  in 
the  very  words  of  the  Act.     As  it  does  not  better  fit  the  animal 
for  the  use  of  man,  or  for  any  other  lawful  or  proper  purpose,  it  is 
wholly  unjustifiable ;  it  is  a  criminal  act  which  comes  within  the 
statute;"  and  Cleasby,  B.  says,  ''Whenever  the  purpose    for 
which  the  act  is  done  is  to  render  the  animal  more  serviceable 
for  the  use  of  man,  the  statute  ought  not  to  be  held  to  apply.'' 
As  was  said  by  Wightman,  J.  in  Budqe  v.  Parsons  (3  B.  &'S. 
382),  the  cruelty  intended  by  the  statute  is  unnecessary  abuse  of 
the  animal.     I  quite  concur  in  the  observations  of  Andrews,  J. 
in  Brady  v.  McArdle    [vhi    supra)    that  the  act    ought  to  be 
shown    to    be    reasonable    under  all   the  circumstances;     but 
I  think  that  the  act  of  dishorning  in   those  instances    when 
it  was    proved  to    be  properly  and    skilfully  performed,  has 
been    shown   to   be  reasonable    under  all   the   circumstances^ 
being  an  act  necessary  for  the  proper  exercise  of  the  system 
of   straw-yard  feeding,  which    is  a  reasonable    and  profitable 
mode  of  cattle  farming,  and  being  also  an  act  which  renders  the 
animal  more  quiet  and  tractable  and  less  liable  to  injury  from  its 
fellows,  both  in  the  yard  and  in  transit,  and  of  more  value  to  its 
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owner.    We  most  hare  regard,  as  Dowsoj  B.  says  in  his  judg-   Callaohan 
menfc  in  Brady  ▼.  MeArMe,  to  the  nse  to  be  made  of  cattle.  ^^  akothib 
One  of    snch  nses  is    for    food    for    human  beiogs,    and    if  thb  Soomr 
this  practice  is,  as  it  is  shown  to  be,  advantageous  in  making      fob  thb 
cattle  thrive  better  in  store  feeding  and  selling  as  store  beasts  ^'^^''^^ 
and  being  more  safely  conveyed  in  transit,  it  is  an  act  which,    ^  amdcals. 

in  my  opinion,  comes  within  the  above  definition  of  Cleasby,  B.        

as  an  act  not  within  the  statute,  being  done  to  make  the  animal        ^^^' 
more  serviceable  for  the  use  of  man.     I  am  of  opinion,  however,     Cr^  to 
that  the  act  can  only  be  justified  where  it  is  properly  performed,  animais--  DU- 
If  unnecessary  pain  is  inflicted,  what  would  otherwise  be  a  legiti-  ^^i^ /;  ^o^ 
mate  act  may  become  an  act  of  cruelty,  abuse,  or  torture,  and  as  Vi(a.cd2^8  2. 
such  a  criminal  act  within  the  statute.    As  the  justices  have 
foond  that  the  act  was  skilfully  and  properly  performed  upon  one 
€{  GaUaghan's  cattle  and  upon  all  McEvoy^s  cattle  save  one,  the 
fines  imposed  should  be  proportionately  reduced  by  omitting  or 
strikine  out  any  fine  in  these  instances.     I  concur  with  the  Lord 
Chief  Jastice  that  the  decision  in  the  Court  of  Exchequer  in 
Brady  t.  McArdle  does  not  bind  this  court  in  case  it  differs  with 
the  judgment  there  delivered  and,  for  the  reasons  I  have  given, 
I  feel  obligred  so  to  differ  in  the  cases  to  which  T  have  referred  in 
which  the  act  is  proved  to  have  been  properly  and  skilfully 
performsd. 

MuBFHY,  J. — ^The  defendants  in  this  case  feed  and  store  young 
cattle,  heifers,  and  oxen,  by  the  sale  of  which  they  expect  to  make 
profit  that  may  enable  them  to  live  as  farmers.  It  is  perfectly 
clear  that  it  is  to  their  interest  to  place  their  stock  in  any  market 
they  bring  them  to  in  as  good  condition  as  they  possibly  can. 
The  better  the  condition  of  the  cattle  the  higher  the  price  that 
will  be  paid  by  those  who  purchase  them  for  stall  feeding,  and 
desire  to  have  them  soon  ready  for  slaughter.  The  defendants 
consider  it  to  be  prudent  for  them  as  farmers  pursuing  this  trade 
in  catUe  to  remove  the  horns  from  animals  in  their  possession. 
This  they  do  in  the  course  of  their  trade,  having  found  that  they 
make  the  animals  more  profitable  by  having  this  operation 
performed  on  them.  Is  this  a  case  at  all  within  the  statute 
relied  on  by  the  complainants  f  In  my  opinion,  it  is  not.  In 
the  case  of  Bridge  v.  Parsons  (3  B.  &  S.  385)  Wightman,  J. 
says  the  cruelty  intended  to  be  prevented  by  the  statute  is  the 
mmeoeBsary  abuse  of  the  animal.  The  pain  caused  to  the  animals 
in  this  case  cannot  be  said  to  be  an  unnecessary  abuse  of  the 
animal  that  is  reared  up,  tended,  and  fed  with  the  object  of 
having  it  as  soon  as  possible  made  ready  for  slaughter,  if  the 
operation  by  which  the  pain  is  caused  enables  the  owners  to 
attain  this  object  either  more  expeditiously  or  more  cheaply.  I 
fully  concur  in  the  view  of  the  statute  taken  by  Kelly,  C.B.  and 
Cleasby,  B.  in  the  case  of  Murphy  v.  Manning  (2  Ex.  Div.  311). 
Kelly,  C.B.  says :  ''  The  act  may  be  cruel  in  the  sense  that  it 
gives  pain,  yet  the  cruelty  may  be  legalised  by  reference  to  the 
object  with  which  it  is  inflicted.    I  think  that,  to  express  the 
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CALiAgHAir   same  view,  it  would  be  better  to  say  the  act  may  cause  intense 
AHD  AxoTHn  paJn^  y^^^  \^j  reference  to  the  object  with  which  it  is  inflicted^  may 
Tra  Socaarr  not  be  properly  called  cruelty^  or  come  at  all  within  the  statute/' 
im  IBB     In  his  judgment,  at  p.  812,  he  says:  "Now,  I  admit  there  are 
OF  CMnrr  ^^^^  ^^^  which  are  cruel  in  the  extreme,  and  no  legislation  can 
TO  Animals,  make  them  otherwise,  yet  they  are  perfectly  lawful  and  not  wiUiin 
■—■       the  Act,  because  they  are  done  for  some  lawful  purpose ;  as,  for 
instance,  the  cutting  of  horses.     The  purpose  and  object  may  be 
Cruehjf  to     such  as  to  legalise  acts  which  would  otherwise  be  within  the 
«""««/•— -Oy- statute.     The  word  'cruel'  is  not  rightly  used  here.    The  act 
^ilVia     ™*^y  cause    extreme    pain,    but    the   veterinary  surgeon    who 
Ftci.c92,<.2.  performs  the  operation,  or  the  owner  who  directs  it  to  be  done, 
cannot  be  said  to  be  cruel,  any  more  than  the  surgeon  who 
performs  amputation  of  a  limb  or  the  operation  of  lithotomy.'' 
At  the  close  of  his  judgment  he  says :  '*  As  it  does  not  better  fit 
the  animal  for  the  use  of  man,  or  for  any  other  lawful  or  proper 
purpose,  it  is  wholly  unjustifiable,  and  is  a  criminal  act  which 
comes  within  the  statute.^'    And  Gleasby,  B.  says  :  '^  Whenever 
the  purpose  for  which  the  act  is  done  is  to  make  the  animal  more 
serviceable  for  the  use  of  man,  the  statute  ought  not  to  be  held 
to  apply.''     Mr.  Webb,  whose  great  and  highly-trained  intellect 
enables  him  to  bring  the   grace  of    literature  and  thought  of 
philosophy  to  advance  his  legal  argument,  has  referred  us  to  the 
eloquent  language  in  which   the  great  Bentham  claimed   the 
protection  of   legislation  against    the  cruelty  of  man  to  the 
animals  under  his  control,  and  says  that  this  Act,  if  rightly 
construed,  now  gives  the  protection  that  Bentham  so  many  years 
hence  contended  for.     I  quite  agree  with  Mr.  Webb  in  this. 
Bentham  denounces  the  brutal  depravity  that  causes  useless  tor- 
ments or  gratuitous  cruelties  to  ammals  subject  to  the  use  of  man. 
Is  the  act  here  complained  of  at  all  of  this  nature  ?    If  I  thought 
it  was,  I  should  certainly  hold  that  it  was  within  the  statute. 
In  a  case  of  this  kind,  self-interest  would  prevent  any  farmer 
from  resorting  to  a  practice  of  this  nature  if  the  result  were  merely 
to  cause  useless  pain  or  torture,  as  it  is  said,  to  the  animals. 
Great  pain  and  suffering  would  necessarily  reduce  the  condition 
of  the  animal,  and,  unless  they  very  soon  recovered,  the  farmer 
would  lose  in  the  sale.    The  defendants  have  produced  evidence 
to  show,  first,  that  the  pain  caused  by  the  operation  complained  of 
is  very  brief,  that  the  animal  feeds  very  soon  after  the  operation, 
that  it  thrives  with  them  off  better  than  an  animal  from  which  the 
horns  are  not  removed,  that  in  being  carried  in  railway  waggons 
the  dishorned  animals  suffer  less,  and  are  carried  with  greater 
safety  than  animals  of  the  same  kind  with  horns,  and  that  on 
board  of  steamers  the  cattle  with  horns  are  liable  to  suffer  from 
being  gored  one  by  the  other ;  but  if  the  horns  are  removed  from 
all  that  they  make  the  sea  journey  in  safety,  that  after  being 
dishorned  numbers  can  with  safety  be  fed  in  inclosed  places  that 
could  not  with  equal  safety  be  fed  in  places  of  the  same  extent ; 
and  they  finally  produced  evidence,  which  is  not  contradicted. 
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to  prove  that  in  the  English  markets,  to  which  they  resort  for    Oalijlohan 
sale,  the  animals  dishorn^  bring  21.  per  head  more  than  animals  ^^  ^^othkr 
of  the  same  weight  and  quality  wonld  with  horns.     Oa  referring  the  SoaEir 
to  what  I  have  read  above  from  the  judgments  of  Wightman,  J.,     vor  thb 
Kelly,  C.B.,  and  Oleasby,  B.,  I  think  that  the  purpose  lor  which  ^^^S^ 
the  act  is  done  is  to  make  the  animal  more  serviceable  for  the  to  anucau. 

use  of  man,  and  therefore  the  statute  does  not  apply ;  and  we        

have  no  more  right  to  interfere  with  farmers  in  the  performance        ^^^* 
of  this  operation*  than  we  have  to  prevent  them  from  cutting     Cruelty  to 
their  horses.     The  operation  in  either  case  may  be  performed  so  cmtina/«— Dtt- 
uiskilfolly  or  recklessly  that  unnecessary  pain  may  be  caused,  ^^^1^x^12^ 
and  the  act  wonld  then  be  cruel  and  within  the  statute,  but  if  Ftcf.c.  92,1.2. 
performed  with  ordinary  care  and  skill  it  is  perfectly  legal. 

Appeals  allowed. 

Solicitors  for  the  appellants,  8.  8.  K  Beeves  and  8(ms. 

Solicitor  for  the  respondents,  Canruthers. 


THE    CENTRAL  CRIMINAL   COURT. 

Friday,  March  12,  1886. 

(Before  the  Common  Sbrjbaiit.) 

BXO.   1?.   FlKKXLSTBIN  AND   TkUSCOVPICH.  (a) 

Uiiering  forged  bonds — Bonds  received  abroad  by  post — Dealing 
by  prisoners  in  England  with  proceeeds — Evidence  of  posting^' 
Extradition  nnder  wrong  name^^Jurisdiction. 

A  company  in  Brussels  received  on  the  4th  day  of  January  a  letter 
from  N.  and  Co.,  a  firm  in  London,  containing  a  number  of  foreign 
bonds  for  negotiation.  They  accordingly  on  the  5th  day  of  January 
sent  to  If.  and  Co.,  by  post,  a  chequs  for  1500Z.  On  the  6th  day 
of  January  the  cheque  was  paid  into  a  bank  in  London  by  T., 
die  only  person  hnown  at  N,  and  Oo.'s  offices,  to  the  account  of 
N.  and  Co.  ;  and  on  the  7th  day  of  January  cheques  drawn  oy 
N.  and  Co.  were  presented  at  such  bank  by  T.,  who  received 
14951.  in  respect  thereof.  On  {fie  12th  day  of  January  F.,  who 
was  an  associate  of  T.,  endeavoured  to  telegraph,  under  an 
assumed  name,  a  sum  of  money  from  London  to  Stockholm,  but 

(«)  Repotted  Hy  R.  CummioRAM  Glev,  Eiq.,  6arriBter*at*Lew. 
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^^■0*  wa8  too  late  to  do  $o.     Upon  an  indictment,  which  charged  F, 

Vmausna      ^^  ^'  ^^^  having  forged  and  uttered  the  bonds  with  intent  to 

AND  defraud : 

Tbubuovituil  Held,  that  it  was  a  question  for  the  jury  whether  there  was  sufficient 

^^  evidence  of  the  forged  bonds  having  been  posted  in  this  country  ; 

.^  and  iliat,  if  they  were  satisfied  that  there  wcCs  sufficient  evidence, 

^^S^iiUSi  ^^^  could  find  both  the  prisoners  guilty  of  utt&ring  the  forged 

^!a«^     honds  upon  the  indictment. 

abroad  hf  pott  T.  was  received  into  custody  from  the  Swedish  pdlice  in  Stockholm, 
—  «"ij5f  ^  toAcre  he  was  in  prison^  having  been  arrested  under  the  name  of 
~MKfer  tormo"      Dubois,  under  which  name    he  was  extradited.     Dubois   had 

name.  previously  been  connected  with  T.,  and  it  was  proved  that  they 

were  different  persons : 
Held,  that  the  court  having  jurisdiction  to  try  the  indictment,  it 
was  immaterial  under  what  name  T.  was  extradited. 

THE  prisoners  were  tried  before  the  Common  Serjeant  on  the 
12th  day  of  March^  1886,  upon  an  indictment  which  charged 
them  with  having  forged  and  nttered  100  Yille  de  Paris  Bonds  of 
1871  with  intent  to  defraud ;  and  the  following  facts  were  proyed  : 

At  the  latter  end  of  1885  a  limited  company  in  Bmssels^ 
engaged  in  advancing  money  and  selling  bonds,  called  the  Caisse 
General  de  Beports  et  de  Depots,  had  business  transactions  with  a 
firm  in  London,  called  Goulon  Noel  and  Co.,  and  sold  for  them 
a  number  of  bonds,  including  Yille  de  Paris  Bonds.  On  the  4th 
day  of  January  they  received  from  Coulon  Noel  and  Co.  a  letter 
(produced)  containing  100  Yille  de  Paris  Bonds  of  1871  for 
negotiation,  for  which  on  the  5th  day  of  January  they  sent  to 
Coulon  Noel  and  Co.  a  cheque  for  1500Z.  The  bonds  were  Bub- 
sequently  discovered  to  be  forgeries. 

In  the  month  of  February^  1886,  an  office  at  66,  Holbom 
Yiaduct  was  let  to  some  persons  calling  themselves  Coulon 
Noel  and  Co.,  the  negotiations  for  the  letting  being  made  with 
the  prisoner  Truscovitch  and  a  person  named  Noel,  whose  clerk 
Truscovitch  was  represented  to  be.  Truscovitch  was  known  at 
the  office  as  the  clerk,  under  the  name  of  Oldson,  and  Noel  and 
he  were  the  only  persons  seen  at  the  office.  In  May,  1885,  a 
drawing  account  was  opened  at  the  City  Bank  by  Noel,  in  the 
name  of  Coulon  Noel  and  Co.,  Coulon  Noel  being  the  sole 
partner  who  had  the  right  to  draw  upon  the  account.  On  the 
6th  day  of  January,  1886,  a  checme  for  1500Z.,  drawn  by  the 
Caisse  G^n^ral  de  Reports  et  de  Depdts,  dated  the  5th  day  of 
January,  was  paid  into  such  account,  bearing  the  indorsement 
Coulon  Noel  and  Co.,  and  was  presented  by  the  City  Bank 
through  the  Clearing  House.  On  the  7th  day  of  January  two 
cheques  drawn  by  Uoulon  Noel  and  Co.  for  816Z.  and  679Z.  were 
presented  at  the  City  Bank  by  Truscovitch,  who  received  Bank  of 
England  notes  in  payment,  which  notes  he  exchanged  for  other 
notes  and  gold  at  the  Bank  of  England  the  same  day.  Some  of 
the  notes  so  obtained  were  afterwards  exchanged  by  Truscovitch 
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ftt  diSerenfe  money-ohaagers  for  foreiga  nofcea  and  money ;  and  Rm. 
on  the  12th  day  of  Janaary  the  prisoner  Finkelstein  endeavonred  y^^^;^ 
to  telegraph  some  money  to  Stockholm^  bnt  was  too  late  to  do  so  j^^ 
that  day,  and  he  therefore  seat  the  following  telegram  nnder  the  Tbusoovitok. 
name  of  Litvinoff  to  one  Beioher  at  Stockholm :  ^^  Too  late ;  ^TT: 
will  send  together  to-morrow/'  -«. 

At  the  end  of  1885  an  office  in  Aldersgate-street  had  been  let      Uttering 
to  a  man  named  Dabois,  to  whom  Trusoovitch  had  been  seen  to  -^^  ^^Tw 
oome.    Neither  of  the  prisoners  was  Dabois.     On  a  piece  of  ai,road  b^  pou 
blotting-paper  left  at  the  office  in  Aldersgate-street  conld  be  —  JuriwdictioK 
discerned  the  name  '*  Gonlon  Noel  and  Co/'  several  times,  the  —^^^radition 
name  **  Oscar  Haldy  ^*  once,  and  the  names  of  several  foreign  ^   ^gjn^. 
banks.     Both  the  prisoners  had  lodged  together,  and  Finkelstein 
had  been  known  as  Litvinoff  as  well   as   Finkelstein,   while 
Trusoovitch  at  one  time  had  passed  under  the  name  of  Oscar 
Haldy. 

The  prisoner  Finkelstein  was  arrested  in  London^  bnt  Trnsco- 
vitoh  was  received  into  custody  from  the  Swedish  police  at  Stock- 
holm, where  he  was  in  prison,  having  been  arrested  nnder  the 
name  of  Dubois,  nnder  which  name  he  was  extradited. 

Jf.  Hally  on  behalf  of  Truscovitch,  at  the  close  of  the  case  for 
the  prosecution,  moved  to  quash  the  indictment  against  Trusco- 
vitch, on  the  ground  that  the  extradition  warrant  having  been 
granted  against  a  person  named  Dubois,  who  was  proved  to  have 
been  a  person  in  existence,  and  it  having  been  proved  that 
Truscovitch  was  not  such  person,  he  was  not  properly  under 
arrest  in  this  country,  and  the  court  had  not  jurisdiction  there- 
fore to  try  the  indictment. 

Avory,  for  the  prosecution,  contended  that  as  the  warrant  had 
been  obtained  upon  information  laid  against  the  prisoner  under 
the  name  of  Dubois,  it  was  immaterial  in  what  name  he  was 
arrested,  if  the  court  had  jurisdiction  to  try  the  offence,  which 
was  clearly  the  case  here. 
The  Common  Serjeant  overruled  the  objection. 
Begley,  on  behalf  of  Finkelstein,  thereupon  submitted  that 
there  was  no  evidence  of  any  uttering  of  forged  bonds  in  this 
country,  and  no  evidence  that  Finkelstein  had  been  an  accessory 
to  the  uttering. 

Avary  contended  that  there  was  sufficient  evidence  of  posting 
the  bonds  in  this  country  to  support  the  count  for  uttering,  and 
cited  Bex  v.  Burdett  (4  B.  &  Aid.  95)  and  Bex  v.  Oiles  (1  Moo^ 
C.  C.  166 ;  Car.  C.  L.  191.)  In  the  former  case  it  was  held  that 
where  it  was  proved  that  the  defendant  wrote  a  libel  in  L.  on  a 
particular  day,  and  that  the  libel  was  delivered  in  an  open 
envelope  by  A.  to  B.  in  M.  on  the  following  day,  that  there 
was  evidence  upon  which  a  jury  might  properly  be  left  to 
presume  that  the  libel  was  delivered  open  by  the  defendant  to  A. 
in  L. ;  and  in  the  latter  case  it  was  held  that  the  giving  a  forged 
note  to  an  innocent  agent  or  an  accomplice  that  he  may  pass  it, 
is  a  disposing  of  or  putting  it  away.    That  there  was,  therefore. 
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Rbo*       evidence  to  go  the  jary  ia  the  present  ease  as  to  both  the 

]>^H»Lmiir  prisoners, 

AHD  Besley  m  reply. 

TaaaooyncH.      The  CoHHON  SsBJBANT^  after  consulting  Stephen^  J.,  was  of 
isss"       opinion  that  it  was  for  the  jury  to  say  whether  they  considered 
— !       there  was  sufficient  evidence  of  the  posting  of  the  letter  con- 
Uttering     taining  the  bonds ;  and  that^  if  they  came  to  the  conclusion  that 

Boi^  nc^v^  there  was  not  sufficient,  he  ought  to  direct  a  verdict  of  not  guilty ; 

abroad  by  pou  but  that,  should  the  jury  think  that  there  was  sufficient  evidence^ 

—  Juri$dietion  the  court  had  jurisdiction,  and  the  case  ought  to  proceed. 

'mi^'^mww*     ^^  *^®  result,  each  of  the  prisoners  was  found  guilty  of  uttering 

name,         the  bouds. 


QUEEN'S  BENCH  DIVISION. 

Wednesday,  June  9,  1886. 

(Before  Lord  Colbbidoe,  C.J.,  and  Cavjb,  J.) 

BSG.  V.  TOBMBULL  AND  ANOTHEB;    JUSTICES  OF  TtKEKOOTH  (a). 

Summary  conviction  by  justices — Penalty — Imprisonment  with 
hard  lahour — Alternative  punishments — Summary  Jurisdiction 
Act,  1879  (42  ^  43  Vict.  c.  49),  s,  5 — Criminal  Law  Amend* 
ment  Act,  1885  (48  ^  49  Vict.  c.  69),  s.  13. 

Qucere,  whether  a  statute  which  authorises  the  punishment  of  an 
offence  with  a  penalty,  or,  in  the  discretion  of  the  court,  with 
imprisonment  with  or  without  hard  labour,  is  a/n  Act  which 
authorises  the  punishment  of  imprisonment  with  hard  labour 
within  the  meaning  of  the  exceptions  in  sect.  5  of  the  Summary 
Jurisdiction  Act,  1879. 

Beg.  V.  Justices  of  Tynemouth  (16  Cox  C.  0.  74;  54  L.  T.  Rep. 
N.  S.  386 ;  16  Q.  B.  Div.  647)  not  followed. 

THIS  was  a  rule  calling  upon  certain  of  the  justices  of  the 
peace  for  the  borough  of  Tynemouth,  in  the  county  of 
Northumberland,  to  show  cause  why  a  writ  of  certiorari  should 
not  issue  to  remove  into  the  Queen's  Bench  Division,  in  order  to 
be  quashed,  the  record  of  a  conviction  by  them  on  or  about  the 

(a)  Reported  by  R.  Oumiungeax  Gudt,  Esq^  Buriiter-at-Law. 
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Ist  day  of  October;  1886^  under  secfc.  13  of  the  Criminal  Law        R>o* 
Amendment  Act,  1885  (a),  whereby  Mary  Ann  Moore  was  con-  «««.!!,  ,^ 
Yicted  for  that  she,  being  the  tenant,  lessee,  or  occupier,  of    axoihkb; 
certain  premises  situate  in  Liddell-street,  did  unlawfully  permit   JnsnoBs  or 
such  premises,  or  some  part  thereof,  to  be  used  as  a  brothel,    -^^""o™' 
oontrary  to  the  statute  in  such  case  made  and  proyided ;   and        igge. 

whereby  it  was  adjudged  that  she  should  for  such  offence  forfeit        

and  pay  the  sum  of  5?.,  to  be  paid  and  applied  according  to  law,  jf!22!San 
and  should  pay  the  informant  the  sum  of  7s.  6d,  for  her  costs ;  jiet,  1879,  f.  5 
and  that  if  the  said  seyeral  sums  were  not  paid  forthwith,  the  ^AUmTiatiw 
same  should  be  leyied  by  distress,  and  that  in  default  of  sufficient  ^j^JJ^^JI^ 
distresB  the  said  Mary  Ann  Moore  should  be  imprisoned  in  Her  ^^  hard 
Majesty's  prison  at  Newcastle-upon-Tyne,  there  to  be  kept  to  labour— Crimi- 
hard  labour  for  the  space  of  one  calendar  month.  AmmS^ 

The  ground  upon  which  the  rale  mat  was  obtained  was  that  ^ef,  1886, 
under  the  Criminal  Law  Amendment  Act,  1885,  the  justices  f.18. 
had  no  jurisdiction  to  order  Mary  Ann  Moore  to  be  imprisoned 
with  hard  labour  in  default  of  payment  of  the  fine,  or  sufficient 
distress;  and  upon  the  application  for  the  rule  nisi  J.  Lawson 
Walton  referred  the  court  to  the  decision  in  Beg.  v.  Justices  of 
Tynemouth  (16  Cox  0.  0.  74;  54  L.  T.  Eep.  N.  S.  886 ;  16  Q.  B. 
Diy.  647),  where  a  precisely  similiar  conyiotion  was  upheld.  He 
submitted,  howeyer,  that  the  court  in  that  case  appeared  not  to 
have  appreciated  the  point  he  had  endeayoured  to  raise,  namely, 
that  under  the  Criminal  Law  Amendment  Act,  1885,  and  other 
Acts  which  impose  punishments  in  the  same  terms  as  in  that  Act, 
the  punishment  of  imprisonment  with  hard  labour  is  made  an 
alternative  for  the  infliction  of  the  penalty,  and  is  not  imposed  in 
respect  of  the  nonpayment  of  a  sum  of  money  adjudged  to  be 
paid,  or  in  respect  of  the  default  of  sufficient  distress.  Such 
Acta  were  not,  therefore.  Acts  which  authorised  hard  labour 
within  the  meaning  of  the  exception  to  sect.  5  of  the  Summary 
Jurisdiction  Act,  1879  (6). 

Per  Curiam :  The  court,  in  the  case  referred  to,  do  not  appear 
to  have  dealt  with  the  point  put  before  us,  and,  under  those 
circumstances,  as  Mr.  Walton  has  shown  us  that  there  is  ground 

(a)  By  wet.  13  of  the  Crimixud  Law  Amendment  Act,  1885,  it  is  enacted  that 
**  Aiqr  poraon,  who  being  the  lessor  or  landlord  of  any  premises,  or  the  agent  of  snoh 
lessor  or  landlord,  leta  the  same,  or  any  part  thereof,  with  the  knowledge  that  snch 
pnauses,  or  some  part  thereof,  are,  or  is  to  be,  nsed  as  a  brothel,  or  is  wiU ally  a  party 
to  the  eontinaed  use  of  such  premises,  or  any  part  thereof,  as  a  brothel,  shall,  on 
soamary  oonrietion  in  manner  proTided  by  the  Summary  Jnrisdiotion  Acts,  be  liable 
to  a  penalty  not  exceeding  20A,  or,  in  the  discretion  of  the  conrt,  to  imprisonment  for 
say  tenn  sot  ezeeeding  three  months,  with  or  without  hard  labour." 

(6)  By  seek  5  of  the  Summary  Jurisdiction  Act,  1879,  it  is  enacted  that  **  The 
period  of  imprisonment  imposed  by  a  court  of  summary  juriiMlictaon  under  this  Act,  or 
under  any  other  Act,  whether  past  or  future,  in  respect  of  the  nonpayment  of  any 
sum  of  money  adjudged  to  be  paid  by  a  conviction,  or  in  respect  of  the  default  of  a 
sufBeiant  distresa  to  satisfy  any  such  sum,  shall  ....  be  without  hard  labour, 
sKoept  where  hard  labour  is  authorised  by  the  Act  on  which  the  conviction  is 
foaaded ;  in  which  ease  the  imprisonment  may,  if  the  court  thinks  the  Justice  of  the 
esse  requires  it,  be  with  hard  Ubour,  so  Uiat  the  term  of  hard  labour  awarded  do  not 
tseeed  the  term  aathorised  by  the  said  Act." 
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Rw.       for  doubting  the  correctnessof  that  decision,  aTole  niei  shoald  be 

▲nothbb;        ^®  ^^  coming  on  for  argument,  and  J.  Lawson  Walton 

JosnoEfl  OF  appearing  in  support,  but  no  one  appearing  against  it,  the  court 

TrNMcopTH,  made  the  rule  absolute  without  further  argument. 

1886.  Rule  absolute, 

Solicitor  for  the  defendant,  T,  Oray^  for  Bix    and  Warlow, 

jSSL  Newoastle-upon-Tyne. 

Ad,  1879,  f.  5 

— Alternative 

pwdshmeiUe  — 

Impriaonment 

with  hard 
labour — Crtmt- 

nalLaw  

Atnendment 

Act,  1885, 

ff.  18. 
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June  23  and  24,  1886. 

(Before  Lord  Colebidge,  C.J.  and  Mathbw,  J.) 

Hope  v.  Eybbbd.  (a) 

Malicious  prosecuiion-^Search'Warrant — Beasonaible  and  probable 
cause  for  suspicion — Judicial  function  of  ma^trate — Ckvminal 
Law  Amendment  Act,  1885  (48  ^  49  Vict.  c.  69),  s.  10. 

By  sect.  10  of  the  Criminal  Law  Amendment  Act,  1885,  it  is 
enacted  tliat,  "  if  it  appears  to  any  justice  of  the  peace,  on 
information  made  before  him  on  oaih  by  any  pa/rent,  relative, 
or  guardian  of  any  woman  or  girl,  or  any  other  person  who, 
in  the  opinion  of  the  justice,  is  bona  fde  acting  in  tJis  interest 
of  any  woman  or  girl,  tliat  there  is  reasonable  cause  to  suspect 
that  such  woman  or  girl  is  unlawfully  detained  for  immoral 
purposes  by  any  person  in  any  pUice  within  the  jurisdiction  of 
sv>ch  justice,  such  justice  may  issue  a  warrant  authorising  any 
person  named  therein  to  search  for,  and,  when  found,  to  take 
to  a  place  of  safety  such  woman  or  girl " 

Held,  that  such  section  vests  in  the  justice  a  judicial  as  well  as  a 
ministerial  fu/nction,  and  that  if  the  ju^stice,  upon  the  bond  fide 
information  of  an  applicant,  decides  that  there  are  reasonable 
grounds  for  suspicion,  and  issues  a  search-warrant,  no  ojcticm 
for  malicious  prosecution  will  lie  against  such  applicant  for 
having  given  the  information  to  the  justice. 

THIS  was  a  motion  to  set  aside  a  verdict  and  judgment  entered 
for  the  plaintiff,  or  for  a  new  trial.    The  statement  of  claim 


(a)  Reported  by  F.  A.  Gbatlsheix,  Esq.,  Barrister-at-Law. 
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stated  that  on  the  1 7th  day  of  October,  1885,  the  defendant       Hon 
maliciously  and  without  probable  cause  made  a  complaint   and      vy^^ 

information  on  oath  before  a  justice  of  the  peace,  that  there  was        

then  reasonable  cause  to  suspect  that  one  Mary  Frances  Evered,        1^6. 
a  daughter  of  the  defendant,  was  unlawfully  detained  for  immoral  QrinUmTLaw 
purposes  within  the   meaning  of  sect.  10  of  the  Criminal  Law    Anmdmnt 
Amendment  Act  ^  1885,  by  one  Gerard    Hope,    the    plaintifiPs  ArM885,«.io 
son,  and  upon  such    complaint  and    information    caused    and  ^^J^^T^^J^ 
procured  the  said  justice  to  grant  a  warrant,  directed  to  certain  Me  and  prob- 
peace  officers,  whereby,  after  reciting  that  it  appeared   to  the  obk  caue  far 
said  justice  that  there  was  then  reasonable  caase  to  suspect  that  j-J^^/^'a^ 
the  said  Mary  Frances  Evered  was  theu  unlawfully  detained  for  Htm  of  magi*- 
immoral  purposes  at  St.  Peter's  Vicarage,  the  residence  of  the        ^"^^ 
plaintiff,  within  the  meaning  of  the  said  Act,   by  one  Gerard 
Hope,  of  the  said  vicarage,  the  said  justice  commanded  the  said 
peace  officers,  with  necessary  and  proper    assistants,  to  enter, 
if  need  be,  by  force,  in  the  daytime  into  the  said  vicarage,  there 
to  search  for  the  said  Mary  Frances  Evered,  and,  if  she  could  be 
found,  to  deal  with  her  according  to  the  said  Act.     That,  by  virtue 
and  under  colour  of  the  said  warrant,  and  by  pretext  of  the  execu- 
tion thereof,  and  without  reasonable  or  probable  cause,  and  without 
the  leave  or  licence  and  against  the  will  of  the  plaintiff,  certain 
peace  officers,  on  the  17th  day  of  October,  1885,  searched  the  plain- 
tiff's dwelling-house  and  trespassed  upon  the  same.     That,  on  the 
17th  day  of  October,  1885,  the  defendant  falsely  and  maliciously 
spoke  and  published  of  and  concerning  the  plaintiff  the  words 
following,  that  is  to  say,  ^'  I  am  the  mother   of  Mary  Frances 
Evered,  a  girl  under  the  age  of  eighteen,  namely,  seventeen,  and 
I  have  reasonable  cause  to   suspect  that  she  is  now  unlawfully 
detained  for  immoral  purposes  at  St.  Peter's  Vicarage  by  William 
Hope  (meaning  the  plaintiff),  and   is   so   detained  against   my 
will.''    The  plaintiff  claimed  damages. 

The  action  was  tried  before  Manisty,  J.  and  a  special  jury, 
and  the  learned  judge,  having  held  that  there  was  an  absence 
of  reasonable  and  probable  cause  for  the  defendant's  act,  left 
the  question  of  malice  to  the  jury,  who  found  for  the  plaintiff 
with  201.  damages,  upon  which  judgment  was  entered  for  the 
plaintiff. 

By  sect.  10  of  the  Criminal  Law  Amendment  Act,  1885 : 

If  H  apfwan  to  any  jnstioe  of  the  peace,  on  infonnation  made  before  him  on  oath 
hj  any  parent,  valatiTe,  or  guardian  of  any  woman  or  girl,  or  any  other  person  who, 
in  the  opinion  of  the  justice,  is  6ond  fids  aoting  in  the  interest  of  any  woman  or  girl, 
that  then  is  reasonable  cause  to  suspect  that  such  woman  or  girl  is  unlawfully 
detained  for  immoral  purposes  by  any  person  in  any  place  within  the  jurisdiction  of 
such  juatioe,  such  justice  may  issue  a  warrant  authorising  any  person  named  therein 
to  aaareh  for,  and,  when  found,  to  take  to  and  detain  in  a  place  of  safety  such  woman 
or  girl  until  she  can  be  brought  before  a  justice  of  the  peace ;  and  the  justice  of  the 
peaes  before  whom  such  woman  or  girl  is  brought  may  cause  her  to  be  deliTcred 
■p  to  her  parents  or  guardians,  or  otherwise  dealt  with  as  droumstances  may  permit 
•ad  require. 

A  woman  or  girl  shall  be  deemed  to  be  unlawfully  detained  for  immoral  purposes  if 
she  is  10  detained  for  the  purpose  of  being  unlawfully  and  carnally  known  by  any 

B,  whether  any  partionlar  man  or  generally,  and 

TOl.  XTL  I 
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HoPB  (a)  Either  is  nnder  the  age  of  sixteen  years ;  or 

V.  Q>)  If  of  or  over  the  age  of  sixteen  years  and  nnder  the  age  of  eighteen  years,  is  so 

fiyicRKD.  detained  against  her  will,  or  against  the  will  of  her  father  or  mother  or  of  any 

other  person  having  the  lawful  care  or  charge  of  her ; 

1886.  (jn)  If  of  or  above  the  age  of  eighteen  years  is  so  detained  against  her  will 

^mmdJr     Buszard,  Q.O.  and  W.  Graham  moved  to  enter  judgment  for 
^c/,i886,«.  10  the  defendant  or  for  a  new  trial.—- This  action  will  not  lie.   There 
—Search  war-  ig  qq  cause  of  aotion  unless  it  can  be  shown  that  the  defendant 
Me~a^^ro'  intentionally  and  mala  fide  misled  the  jastice.     Bat  the  atate- 
bable  cause  for  ments  of  the  defendant  in  the  information  she  gave  the  jostioe 
«u«pictVm—    are  admittedly  true.     There  was  no  absence  of  reasonable  and 
t^n^ftm^'  prol>*ble  cause  ;  but  if  there  was  such  absence^  the  onus  was  on 
trate.       the  plaintiff  to  prove  it^  under  sect.  10  of  the  Criminal  Law 
Amendment  Act^  1885.      It  is  the  duty  of  the  magistrate  to 
inquire  and  to  judge  whether  the  information  is  bona  fide,  and 
whether  there  is  reasonable  and  probable  cause.     His  duty  under 
the  Act  is  judicial  as  well  as  ministerial^  and  if  he  erroneously 
decides  that  there  was  reasonable  and  probable  cause^  and  grants 
a  warranty  then^  unless  the  applicant  wilfully  misled  him^  there  ia 
no  remedy  against  anyone.   As  soon  as  the  applicant  has  satisfied 
the  justice^  she  is  no  longer  responsible  for  the  issue  of  the 
warrant.     Here  there  is  no  specific  charge  against  the  plaintiff, 
nor  against  anyone  else,  the  words  used  by  the  defendant  being 
that  she   '^  now  has  reasonable  cause  to  suspect ''    that  her 
daughter  is  detained.     There  is  a  broad  distinction  between  an 
application  for  search  merely  on  suspicion  and  an  application 
where  an  offence  is  charged :  {Wyait  v.  White,  29  L.  J.  1 93,  Ezch.) 
In  that  case  it  was  held  that  there  was  reasonable  and  probable 
ground  for  search,  but  none  for  suspecting  a  theft  to  have  been 
committed  by  the  plaintiff.     With  reference  to  the  facts,  the 
defendant  clearly  had  good   grounds    for    believing  that  her 
daughter  was  in  that  house,  and  the  justice  having  in  his  dis- 
cretion acted  upon  her  information,  which  is  not  suggested  to 
have  been  maid  fide,  it  is  submitted  that  judgment  ought  to  be 
entered  for  the  defendant. 

Hextall  {Lawrance,  Q.C.  with  him)  for  the  plaintiff. — It  is 
submitted  that  the  mere  fact  of  the  justice  having  a  judicial,  aa 
well  as  a  ministerial,  function  to  perform,  under  sect.  10  of  the 
Criminal  Law  Amendment  Act,  1885,  does  not  disentitle  the 
plaintiff  to  bring  this  action  :  {Cooper  v.  Booths  3  Esp.  135,  cited 
as  Boot  V.  Gooper  in  1  Term  Bep.  535.)  That  case  certainly 
was  decided  under  a  statute  (10  Geo.  1,  c.  10,  s.  13)  which  did 
not  in  such  clear  language  as  is  used  in  the  Criminal  Law 
Amendment  Act,  1885,  provide  that  the  Excise  Commissioners 
should  exercise  a  judicial,  and  not  merely  a  ministerial,  authority; 
but  it  is  submitted  that  the  words  of  the  finding  show  that  such 
was  considered  to  be  the  case.  It  was  there  found  that  the 
warrant  was  granted,  the  Excise  Commissioners  being  satisfied 
that  the  suspicion  was  reasonable.  It  is  therefore  submitted 
that  the  jury  having  in  this  case  found  an  absence  of  reasonable 
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and  probable  cause  for  the  issue  of  the  search-warranty  the  action       Hqpb 
will  lie  against  the  defendant.  Etbmd 

Buszard,  Q.O.  in  reply.  

Lord  CoLBBiDGB,  G.J.  (after  having  stated  the  facts  of  the        1886. 
case). — ^This  case  is  in  some  respects  an  important  one,  beiner,  ^  .  T^  , 

r  X  ^t      n     ,        ^    '         1  '  1    ^t  1  -1°     Criminal  Lu 

as  tar  as  1  am  aware,  the  first  case  m  which  the  procedure  under    Amendment 
the  Criminal  Law  Amendment  Act,  1885,   has  been  made  the  ^ict,  1885,*.  10 
subject  of  a  civil  action.     I  think,  from  the  evidence,  that  the  ';r^^ZRe^. 
defendant  might  reasonably  have  believed,   not   only  that  her  able  and  profh 
daughter  was  in  the  vicarage,  but  that  the  plaintiff  knew  her  to  able  caitse  for 
be  there,  and  that  he  was  concealing  and  hiding  her  from  her  j'^-^l^^Zffc, 
natural  guardian ;  and  I  think  a  mother  might  reasonably  be  tion  of  magis- 
pardoned,  taking  all  the  facts  of  the  case  into  consideratioD,  for        trate. 
supposing  the  girl  to  be  there  for  a  wrong,  and  possibly  for  an 
immoral  purpose.     She^  therefore^  takes  advice,  and  the  result 
is  that   she  lays  the  information^  in   which  we   find    that  she 
says     that    she    has    reasonable     cause    to    suspect    that    her 
daughter  is   being   unlawfully  detained  for   immoral   purposes 
at  St.  Peter's  Vicarage.      Enough  appears  upon  the  face  of 
the  information    to  make  it  very  reasonable  that  the  justice 
should  have  acted  as  he  did.  If  I  have  stated  the  facts  accurately, 
who  can  say  that  there  was  an  absence   of  reasonable   and 
probable  cause  when   the   defendant  applied  for  this  warrant, 
which  was  not  directed  against  the  plaintiff,  but  which  was  a 
warrant  to  search  his  house,  to  see  if  her  daughter  was  there  f 
Upon  that  ground  alone  it  would  seem  that  this  matter  must  end, 
on  the  ground  that  there  was  no  evidence  of  absence  of  reason- 
able and  probable  cause  for  the  defendant's  suspicions.     But  in 
my  judgment  the  matter  does  not  stay  here,  because  we  have  to 
deal  with  an  Act  of  Parliament — ^passed,  in  a  sense,  in  a  high- 
handed way— undoubtedly  ffiving  unusual  powers,  but  pointing 
at  an  evil  which  the  Legislature  thoaght  sufficiently  important 
to  be  met  by  this  enactment.     Now,  sect.  10  of  the  Act  in 
question  provides  that  [Beads  it] .     The  Act  of  Parliament,  there- 
fore, casts  on  the  magistrate — and,  if  this  legislation  is  to  be 
effective,  most  properly  casts  upon  him — ^the  onus  of  its  being  made 
to  appear  to  him  that  there  is  reasonable  and  probable  cause  to 
suspect  that  the  woman  or  girl  is  being  detained  for  immoral 
purposes.     If  the  person  who  puts  the  law  in  motion  only  states 
his  grounds  to  the  magistrate,  and  says  that  he  or  she  has  reason- 
able grounds  for  suspecting   that    a  woman  or  girl  is  being 
detained  in  a  certain  place  for  immoral   purposes,  and  if  the 
magistrate  believes  the  story,  and  thinks  that  the  person  is  acting 
hona  fide,  and  that  there  are  grounds  for  the  suspicion,  then  in 
my  judgment  this  is  an  answer  to  any  action  of  this  sort.     The 
magistrate  is  to  act  judicially.     I  do  not,  however,  for  a  moment 
saggest  that  if  a  person  acts  in  a  false  and  fraudulent  manner, 
or  for  purposes  of  malice  or  oppression,  and  the  magistrate  is 
persuaded  that  there  are  reasonable  grounds  for  granting  a  search 
warrant,  an  action  would  not  lie.     But  if  the  applicant  is  acting 
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HoPB        bond  fide,  and  if  the  matter  is  stated  folly  and  fairly  to  tlie  mag^s- 
E  Mi!n      ^I'&te^  and  he  comes  to  the  conclusion  that  there  are  reasonable 

*      grounds  for  issuing  the  warrant,  then  the  course  taken  by  the 

lSd6.        magistrate  is  a  complete  answer  to  any  proceeding  of  this  sort. 

Cri  ^nnF  Law  ^^^^^8^  ^^  ^'^J  sometimos  happen  that  parents  are  unreasonably 

Amendment    auxious^   and  occasionally   the  wrong  house   may  be  searched. 

Act,  1885, 8. 10  what  the  Legislature  considered  to  be  the  salutary  operation  of 

'~^^%^'  tl"8  ^^^  is  ^o*  ^  b®  checked  by  actions  of  this  description. 

able  and  proC-  Otherwise  no  one  would  be  safe  in  putting  this  section  of  the  Act 

able  cause  for  in  force.     It  is  uot  as  if  the  liberty  of  the  subject  were  infringed 

*^P^*^r"    by  such  a  search,  but  it  is  simply  with  the  object  that  what  in 

Xm  ^of  m^'  t^o  ^^^  ^^  ^h®  Legislature  is  a  gpreat  good  may  be  elSected,  that 

trate,        there  may  from  time  to  time  be  a  search  of  a  house  which  may 

turn  out  to  have  been  groundless.     But,  both  upon  the  facts  and 

upon  the  true  construction  of  the  statute,  I  am  of  opinion  that 

there  was  no  ground  for  leaving  this  case  to  the  jury,  and  the 

verdict  must,  therefore,  be  set  aside. 

Mathsw,  J. — I  quite  concur.  With  gpreat  respect  to  my 
brother  Manisty,  I  must  differ  from  him.  The  learned  judge 
ruled  that  there  was  no  evidence  of  reasonable  and  probable  cause 
for  the  action  of  the  defendant,  and  that  ruling  gave  the  sole 
evidence  of  malice  upon  which  the  jury  acted.  The  effect  of  that 
is,  that  the  defendant  must  have  been  desirous  of  injuring  the 
plaintiff,  and  with  that  object  obtained  the  search  warrant.  But 
it  is  not  suggested  that  the  defendant  was  not  all  the  time  acting 
hoTMb  fide,  or  that  she  made  any  untrue  statement  to  the 
magistrate.  I  am  satisfied  that  the  learned  judge  ought  to  have 
told  the  jury  that  the  onus  lay  upon  the  plaintiff  of  showing  that 
the  defendant  acted  without  reasonable  and  probable  cause.  It 
has  been  suggested  that  this  case  ought  to  be  tried  again ;  but,  in 
my  opinion,  there  is  no  ground  for  such  a  course.  The  facts  are 
fully  before  us,  and  those  facts,  as  well  as  the  statute,  are  wholly 
against  the  contention  of  the  plaintiff.  There  was  no  absence  of 
reasonable  and  probable  cause,  and,  therefore^  no  evidence  of 
malice.     Judgment  must,  therefore,  be  entered  for  the  defendant. 

Judgment  for  the  defendant. 
Solicitor  for  plaintiff,  E.  Warriner,  for  Mole  and  Stone,  Derby. 
Solicitors  for  the  defendant,  Oowdell  and  Oo»  for  S.  K.  Eddowe$, 
Derby. 
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QUEEN'S  BENCH  DIVISION. 

July  18  and  14,  1886. 

(Before  Wills  and  Grantham,  JJ.) 

Bio.    on    the    prosecntion    of   The    National    Libxbal    Land 

COMPANT   LiMITXD    V.    ThB    INHABITANTS     OF     THE     COUNTT     OF 

Southampton,  (a) 

Bridge — County ^  UabiUty  of,  to  repair — Acquiescence  necessary — 
Bridge  not  hmlt  in  existing  highway — Roadway  over  amd 
approa/Jies — Structural  part — County  of  a  towT'^^Statute  of 
Bridges  (22  Hen.  8,  c.  b— Highway  Act,  1835  (5  4-  6  Will.  4, 
c.  50),  8.  21. 

The  prosecutors,  who  owned  land  on  the  east  side  of  a  river,  made 
a  road  across  such  lamd  to  the  river,  and  built  a  bridge  across 
9ueh  river,  so  as  to  connect  such  road  with  an  existing  highway 
on  the  west  side  of  the  river.  They  then  dedicated  to  the  public 
both  the  bridge  amd  the  road  on,  the  day  on  which  the  bridge 
was  opened,  and  the  public  used  such  bridge.  The  middle  line 
of  the  river  formed  the  boundary  between  the  county  of  South- 
ampton {commonly  called  Hampshire)  and  the  county  of  the 
town  of  Southampton.  The  prosecutors  indicted  the  inhaMtarUs 
of  the  county  of  Southampton  for  non-repair  of  the  bridge  amd 
approaches  thereto. 

Held,  thai  the  Statute  of  Bridges  (22  Hen.  8,  c.  5),  applies  only 
to  bridges  built  in  the  Uns  of  an  existing  hightoay.  That  the 
bridge  in  question  wcu  not  a  bridge  "  broken  in  a  highway,'^ 
wiihin  the  meaning  of  that  Act,  and,  therefore,  tlie  county  were 
not  liable  to  repair  it;  and  thai  there  was  no  evidence  of 
acquiescence  by  the  county  in  the  building  amd  dedication  of  the 
bridge,  without  which  the  county  could  not  be  liable. 

Held  aleo,  thai,  under  sect.  21  of  b  ^  6  Will.  4,  c.  50,  the  county 
could  be  liable  for  the  repair  only  of  the  structural  parts  of  a 
bridge  buUt  since  that  Act,  and  that  the  roadways  leading  to  and 
passing  over  the  bridge  were  repairable  by  the  parish. 

Held  also,  that  corporate  counties  of  toums  or  eities  were  under  the 
same  obUgaiions,  and  under  the  same  liability  to  repair  bridges 
within  their  limits,  as  counties  in  the  ordinary  sense  of  the  term. 

THESE  were  cross  motions  to  make  absolute  rules  rUsi  which 
had  been  obtained  by  the  prosecutors  and  the  defendants 
respectiyely,  to  set  aside  the  verdicts  obtained  upon  certain  counts 
of  die  indictment,  and  for  a  new  trial. 

(o)  Reported  by  F.  A  CiAnjgMin,  Esq.,  BarriBter-at-Law. 
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Rbo.  The  case  was  tried  before  Stephen,  J.,  and  a  Special  Jury,  at 

Thb  Inhabi   *^®  Bristol  Assizes,  on  the  10th  day  of  February,  1886.     The 

TLvn  OF  THB  indictmcnt  was  preferred  against  the  inhabitants  of  the  county  of 

GouNTT  OF    Southampton  (commonly  called  Hampshire)  for  the  non-repair  of 

Southampton,  ^^q   Cobden   Bridge,  which  crosses  the   river   Itchen,  and  the 

1886.        approaches  thereto.     The  first  count  of  the  indictment  charged 

the  defendants  with  non-repair  in  respect  of  the  whole  of  the 

Indictment  of  brijore  and  the  approaches  thereto,  which  were  allefired  to  be 
bHd^LiM.  ruinous,  broken,  dangerous,  and  in  great  decay  for  want  of 
Kty  of  county  upholding,  maintaining,  amending,  and  repairing  the  same.  The 
~^de3^^r^  second  count  charged  the  defendants  with  not  repairing  the 
"  Bridge  approaches  on  both  sides  of  the  bridge.  The  third  count  charged 
broken  in  a  the  defendants  with  not  repairing  the  eastern  half  of  the  bridge, 
highway^  ^^^  ^jj^  eastern  approach;  and  the  fourth  count  charged  the 
defendants  with  not  repairing  the  eastern  approach.  The  third 
count  further  alleged  that  the  bridge  was  not  within  any  city, 
but  that  it  was  within  the  county  of  Southampton.  The  &ct8 
which  appeared  at  the  trial  before  Stephen,  J.,  were  as 
follows : — 

On  the  1 3th  day  of  July,  1882,  the  National  Liberal  Land  Com- 
pany (the  prosecutors  in  this  case),  who  possessed  certain  lands 
on  the  county  or  eastern  side  of  the  river  Itchen,  which  they  had 
laid  out  as  a  building  estate,  wishing  to  connect  their  estate  with 
the  town  of  Southampton,  bought  of  the  Crown  a  piece  of  the 
foreshore  of  the  river  Itchen,  on  which  to  place  the  piles  and 
supports  of  a  bridge  proposed  to  be  constructed  by  them  across 
the  river.     The  conveyance  by  the  Board  of  Trade,  on  behalf  of 
the  Crown,  contained  a  reservation  of  full  and  free  right  for  the 
Crown,  and  for  all  persons  by  the  Crown^s  permission  (which 
permission  was  to  be  assumed  to  have  been  granted  unless  the 
contrary  were  shown),  to  ride,  drive,  walk,  or  otherwise  pass  to 
and  fro  over,  and  to  fish  and  bathe  upon  the  premises  thereby 
granted,  and  all  right  of  way,  and  access  to  and  over  the  premises 
then  existing,  by  means  of  any  public  road,  footpath,  or  bridge. 
There  was  also  reserved  to  the  Crown  and  the  Board  of  Trade  full 
right  to  enter  on  the  premises'and  remove  therefrom  all  buildings, 
works,  or  erections  which  might  have  become   dilapidated  or 
abandoned,  or  which  might  have  been  constructed  without  con- 
sent or  approval,  or  which  might,  in  the  opinion  of  the  Board  of 
Trade  be  injurious  to  navigation  or  the  public  interest,  and  to 
restore  the  site  to  the  former  or  proper  condition  thereof.    There 
was  abo  a  proviso  that,  if  the  Crown  wished  it,  it  might  repur- 
chase the  foreshore.     The  bridge  was  opened  on  the  27th  day  of 
June,  ]  888.     Up  to  the  date  of  the  opening  of  the  bridge,  no 
public  road  on  the  eastern  (or  county)  side  of  the  river  Itchen 
had  led  to  the  place  where  the  bridge  now  stood,  but  upon  the 
day  upon  which  the  bridge  was  opened,  a  road,  called  the  Cobden 
Avenue,  which  had  been  made  by  the  prosecutors,  leading  from 
the  other  end  of  their  property  to  the   oridge,  was  also  opened. 
On  the  western  (or  town)  side,  the  bridge  was  approached  by  a 
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prefyionaly  existing  highway,  leading  Irom  the  town  of  Sonthampton        ^EUo. 
to  the  riyer.  Upon  the  day  upon  which  the  bridge  was  opened^  both  rj^  ^ihabi- 
the  bridge  and  the  new  Cobden  Avenue  were  dedicated  to  the  public  tantb  of  the 
by  the  National  Liberal  Land  Company^  but  the  roadway  did  not    Oopntt  of 
become  a  highway  repairable  by  the  inhabitants  at  large  until  the  Southamptow. 
14th  day  of  May,  1885,  when  it  was  taken  over  under  the  26th        1886. 

•action  of  the  Highway  Act,  1835  (5  &  6  Will.  4,  c.  50),  and  thus  it        

was  dedicated  to  the  public  at  large.     That  was  after  the  present  „^^^'  ff 
indictment  had  been  preferred.     By  a  charter  of  25  Hen.  6  the  bridge    LiaM- 
town  of  Sonthampton  was  created  a  county  corporate.     Previous  %  of  county 
to  that  it  had  formed  part  of  the  county  of  Hampshire.    Thus  the  ^  ^^^^^ 
western  half  of  the  bridge  was  situated  in  the  county  of  the  town      <*  Bridge 
of  Sonthampton,  the  middle  line  of  the  river  being  the  boundary,     ^kmtna 
and  the  eastern  half  in  the  county  of  Hampshire.    It  was  held  by      *^  ^^^' 
Stephen,  J.  at  the  trial,  that  the  county  was  not  responsible  for 
the  repiur  of  the  part  of  the  bridge  which  was  within  the  limits  of 
the  oonnty  of  the  town,  and  he  therefore  directed  the  jury  to  find 
a  verdict  of  not  guilty  on  such  counts  of  the  indictment  as  related 
to  the  western  half  of  the  bridge,  and  the  western  approach 
thereto.     He  also  directed  a  verdict  of  not  guilty  on  the  fourth 
oonnty  which  charged  the  county  in  respect  of  the  non-repair  of 
the  eastern  approach  to  the  bridge,  on  the  ground  that  the  only 
want  of  repair  proved  was  to  the  surface  of  the  roadway,  and  that 
sect.  21  of  the  Highway  Act,  1885  (5  &  6  Will.  4,  c.  50)  imposed 
the  responsibility  for  want  of  repair  to  the  roadway  passing  over 
and  leading  to  bridges  built  since  that  Act  upon  the  parish,  and 
not  npon  the  county.     On  the  third  count  of  the  indictment, 
which  charged  the  county  in  respect  of  the  non-repair  of  the 
stmctnre  of  the  eastern  h^f  of  the  bridge,  the  learned  judge  left 
it  to  the  jury  to  say  whether  there  had  been  a  dedication  of  the 
bridge  to  the  public  as  a  free  bridge,  with  the  assent  and  acqui- 
escence of  the  Clown,  and  directed  them,  if  they  found  in  the 
affirmative,  to  give  a  verdict  of  guilty  upon  that  count.    The  jury 
found  a  verdict  of  guilty,  and  the  learned  judge  then  directed  a 
verdict  of  g^ty  to  be  entered  on  the  third  count,  and  a  verdict  of 
not  goilty  on  the  first,  second,  and  fourth  counts  of  the  indictment. 
A  rule  nisi  was  obtained  by  the  defendants,  to  set  aside  the 
verdict  obtained  for  the  Crown  on  the  third  count  of  the  indict- 
ment, and  for  a  new  trial,  on  the  ground  {inter  alia)  that  the 
learned  judge  ought  to  have  directed  a  verdict  of  not  guilty  on 
the  third  count,  because— (a)  There  was  no  evidence  that  the 
Crown  dedicated  or  intended  to  allow  the  prosecutors  to  dedicate 
the  bridge  in  question  to  the  public  in  perpetuity ;  {b)  The  con- 
veyance of  the  18th  day  of  July,  1882,  by  the  Board  of  Trade  to 
the  prosecutors,  conclusively  showed  that  no  dedication  in  per- 
petuity of  the  bridge  in  question  was  intended  to  be  made  by 
the  Crown,  or  could  be  made  by  the  prosecutors ;  (c)  There  was 
no  evidence  that  the  bridge  in  question  was  a  bridge  "  broken  in 
a  highway,''  within  the  meaning  of  the  Statute  of  Bridges  (22 
Hen.  8,  o*  5)« 
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Rw.  A  cross  rale  nisi  was  also  obtained  by  the  prosecators  to  set 

The  £hab     *^^^®  ^^^  verdict  of  acquittal  on  the  rest  of  the  indictment^  and 

TUIT8  OF  TKK  ^^^  &  ^^^  ^™^  ^^   ^^^  grounds  {inter  alia),  that   the  learned 

OouOTT  o»    judge  misdirected  and  non-directed  the  jury  by  not  leaving  to 

Southampton.  f^^Qxn  the  question^  whether  as  a  fact  the  county  of  the  town  of 

1886.        Southampton  was  a  bridge  repairing  county  or  town,  and  that  he 

misdirected  them  on  the  construction  of  sect.  21  of  the  Highway 

bridg^LiaU'      Bucknill,  Q.C.  and  Alexander  Olen  {Pitt  Lenna,  Q.G.  with  them), 
%  qf  county  for  the  Crown. — It  is  submitted  that  the  bridge  in  question,  and 
"^^^^^^  the  approaches  thereto,  ought  to  be  repaired  by  the  county.     The 
"  Bruhe      Crown,  by  granting  the  conveyance  of  the  foreshore  on  which  the 
Mcen  in  a    bridge  was  to  be  built,  expressly  sanctioned  the  dedication.     The 
highwm/r     j^^j  ^^  dedicated  by  the  Crown  for  public  use,  and  therefore 
the  Crown  is  bound  by  the  dedication  made  by  the  prosecutors. 
If  the  Crown  were  to  re-enter  in  accordance  with  their  rights 
under  the  conveyance,   they  would   take  back    their    property 
subject  to  the  rights  of  the  public  to  have  a  road  across  the  river. 
The  test  whether  a  bridge  is  repairable  by  the  county  is  user  by 
the  public.      It  was  proved  at  the   trial  that  this   bridge    was 
extensively  used  by  the  public :  {Rex  v.  Inhabitants  of  Oounty  of 
Olamorgan,  2  Bast,  856,  note ;  Bex  v.  West  Bitiinq  of  Yorkshire, 
2  East.  353,  note.)     The  county  does  not  escape  liability  under 
sect.  5  of  43  Geo.  3,  c.  59,  because  (he  bridge  was  erected  te  the 
satisfaction  of  the  county  surveyor.     Notice  was  duly  sent  te  the 
county  surveyor  in  pursuance  of  that  section.     By  sect.  21  of  the 
Highway  Act,  1835  (5  &  6  Will.  4,  c.  50), it  is  enacted  that,  "If 
any  briage  shall  hereafter  be  built,  which  bridge  shall  be  liable 
by  law  to  be  repaired  by  and  at  the  expense  of  any  county,  then 
and  in  such  case  all  highways  leading  to,  passing  over,  and  next 
adjoining  to    such  bridge,    shall    be    from    time    to    time  re- 
paired by  the   parish,  person,    or    body    politic   or    corporate, 
or    trustee  of    a    turnpike    road,   who    were    by   law,    before 
the  erection  of  the  said  bridge,  bound  to  repair  the  said  highways. 
Provided,  nevertheless,  that  nothing  hereinafter  contained  shall 
extend,  or   be  construed   to  extend,  to  exonerate   or  discharge 
any  county  or  any  part  of  any  county,  from  repairing  or  keeping 
in  repair  the  walls,  banks,  or  fences  of  the  raised  causeways  and 
raised  approaches  to  any  such  bridge,  or  the  land  arches  thereof.^' 
Under  this  section  the  county  are  clearly  bound  to  execute  all 
structural  repairs  of  the  bridge,  and  it  is  submitted  that  the  repair 
of  the  highways  leading  to  and  passing  over  the  bridge  is  not  thrown 
upon  the  parish  or  local  authority,  because  this  section  can  only 
apply  to  cases  where  a  bridge  has  been  built  at  a  place  where 
there  was  a  previous  liability    to  keep  the  highway   in   repair. 
Here  there  was  no  highway  till  the  bridge  was  built,  and,  there- 
fore, it  is  not  open  to  the  defendants  to  take  advantage  of  this 
section.     The  preamble    to    the  Statute  of  Bridges  (22  Hen.  8, 
c.  5),  enacts  that  the  justices  of  peace  in  every  shire  of  this  realm, 
franchise,  city,  or  borough     .     .     .     shall  haye  power  to  inquire. 
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bear^   and    determine     ...     ail  manner    of   annoyanoes    of        Has. 
bridges  broken  in  the  highways     .     .     /'     By  sect.  3  ''  In  every  ^^  i^habi- 
sach  case  the  said  bridges,  if  they  be  without  city  or  town  corpo-  tantb  of  thb 
rate,  shall  be  made  by  the  inhabitants  of  the  shire  or  riding  within    Ooumtt  of 
which  the  said  bridge  decayed  shall  happen  to  be,  and  if  it  be  Sooth^JJ^m- 
within  any  city  or  town  corporate,  then  by  the  inhabitants  of       1886. 

every  such  city  or  town  corporate  where  such  bridge  shall  happen        

to  be     .     .     /'    To  come  within  the  terms  of  this  Act,  it  is  only  ^^^f^j.  % 

necessary  that  the  bridge  should  be  on  a  highway.     It  is  sub-  bridge— UaU- 

mitted  that  it  is  not  necessary  that,  to  make  the  county  liable,  it  &'<y  of  comty 

should  be  a  bridge  joining  two  pre-existing  highways,  nor  need  i^'^^^^i^Z 

there  be  any  act  of  acquiescence  by  the  county  in  the  building  of     (*  BrUhe 

the  bridge:  {Rex  y.  Inhabitants  of  West  Biding  of  Yorkshire,  2     broken  ma 

East,  842).     In  his  judgment  in  this  case  Lord  Ellen  borough,     ^V^^^^-" 

C.J.  says :  '*  By  the  common  law  counties  are  chargeable  with 

the  repair  of  bridges.^'     .     .     .     ''I  only  rely  on  the   using  of 

the  bridge  by  the  public  so  far  as  to  show  that  it  does  not  appear 

to  haye  been  treated  as  a  nuisance,  but  to  have  been  acquiesced 

in  by  the  public.     But  if  the  public  lie  by  without  objection,  and 

make  use  of  it  for  some  time,  it  is  evidence  that  they  adopt  the 

Act ;  and,  the  bridge  becoming  a  public  benefit,  the  burden  of 

repair  ought  properly  to  fall  upon  the  public  :  '^  {Bex  v.  Inhahi- 

iomts  of  County  of  Olamorgan,  2  East,  356,  note;  Bex  v.  InhoM- 

tants  of  County  of  Bitcks,  12  East,  192.)     They  also  cited  :  (Bex 

v.  Inhaintants  of  EccUsfield  (1  B.  &  A.  358);  Reg.  v.  Inhabitants 

of  Dorset  (45  L.  T.  Rep.  N.  S.  308) ;  Bex  v.  Sir  H.  Spilhr  (1  Sty. 

108) ;  Bex  v.   Norwich   (1    Str.    177) ;  Beg.  v.  New   Sarum  (7 

Q.B.  941). 

Charles,  Q.C.  {J.  V.  Austin  and  Sclater-Booth  with  him)  for 
the  defendants. — The  real  intention  of  sect.  21  of  the  Highway 
Act  1835  (5  &  6  Will.  4,  c.  50),  although  its  language  may  at 
first  present  a  difficulty,  is  to  transfer  the  burden  of  repairing 
the  roadway  to  the  highway  authority,  i.e.,  the  parish,  whether 
the  roadway  passes  over  the  bridge  or  lead  to  or  from  it.  This 
is  not  a  bridge  "  broken  in  a  highway  '^  within  the  meaning  of 
the  Statute  of  Bridges  (22  Hen.  8,  c.  5).  In  order  to  bring  a 
bridge  within  the  statute,  and  make  the  county  liable,  it  must 
have  been  built  in  an  existing  highway.  In  Bex  v.  Inhabitants 
of  8t,  Benedict  (4  B.  &,  Al.  447)  it  was  held  that  i^ser  by  the 
public  was  not  sufficient  evidence  of  dedication  to  the  public ; 
and  that  in  order  to  make  a  parish  liable  to  repair  a  road,  there 
must  be  evidence  that  the  parish  had  acquiesced  in  the  dedica- 
tion. In  his  judgment  Bayley,  J.  says :  ^'  In  the  case  of  bridges 
there  is  always  what  is  to  be  considered  as  an  acquiescence  by  the 
county.  The  county  is  not  liable  except  for  bridges  made  in 
highways :  the  making  of  the  bridge,  and  thereby  obstructing 
the  road  while  the  bridge  is  making,  may  be  treated  as  a  nuisance, 
and  the  county  may,  if  it  think  fit,  stop  its  progress  by  indictment, 
and  the  forbe«uring  to  prosecute  in  that  way  is  an  acquiescence 
by  the  county  in  the  building   of  the    bridge.'^     But  in  this 
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Bsck       case  it  would  have  been  impossible  for  the  county  to  have  pre- 

-     ^'         ferred  an  indictment  or  to  have  taken  any  steps  at  all  to  prevent 

TAMT8  OF  THE  ^^^  boilding  of  the  bridge^  because  at  the  time  the  bridge  was 

CouNTT  OF    being  built  it  was  not  in  a  highway  at  all.     If  they  wanted  to 

SopTHAMPTON.  throw  the  repair  on  the  county,  the  prosecutors  ought  to  have 

Xgge         dedicated  the  highway  on  the  eastern  side  of  the  river  to  the 

_        public  at  large  before  they  made  the   bridge.     The  following 

Indictment  of  ©ases  Were  cited  or  referred  to  :  Bex  v.  Inhabitants  of  County  of 

JMa^^iM-  -P^cA:*  (12  East,  192)  ;  Hex  v,  Inhdbitants   of  West  Riding  of 

Kty  of  county  Yorkshire  (5  Burr.   2594) ;  Rex   v.  Inhabitants  of  West  Riding 

--Acquiescence  qj:  Yorkshire    (2    Bast,  342) ;  Reg.  v.  Inhabitants  of  the  Isle  of 

""T^^^^Ely  (15  Q.  B.  827);  Reg.  y.  Pearce  (5  Q.  B.  Div.  386). 

broken  in  a        Olen  in  reply.  * 

highway:*  WiLLS,  J. — In  this  case  the  Grown  has  indicted  the  inhabitants 
of  the  county  of  Southampton  (commonly  called  Hampshire)  for 
the  non-repair  of  a  bridge  over  the  river  Itchen.  The  circum- 
stances under  which  the  indictment  was  preferred  were  these : 
In  ancient  times  the  county  of  Southampton  extended  to  the  west 
as  well  as  to  the  east  of  the  Itchen,  and  included  that  which  since 
a  charter  of  Henry  VI.  has  been  the  corporate  county  of  the  town 
of  Southampton.  The  bridge  in  question  crosses  the  river 
Itchen,  and  one  half  of  it  is  within  the  limits  of  the  present 
county  of  Southampton  {i.e.,  Hampshire),  and  the  other  half  of 
it  is  within  the  limits  of  the  County  Corporate  of  Southampton. 
The  indictment,  which  was  preferred  at  the  instance  of  the 
National  Liberal  Land  Company  Limited,  contained  four  counts. 
The  second  and  fourth  related  to  the  non-repair  of  the  approaches 
to  the  bridge,  but  upon  them  no  question  arises  at  present.  The 
jBrst  count  charged  the  inhabitants  of  the  county  with  being  liable 
to  repair  the  whole  of  the  bridge;  the  third  charged  them  in 
respect  of  the  eastern  half  of  the  bridge.  Now,  a  verdict  of 
guilty  was  found  by  the  jury  upon  the  third  count  only,  and  it  is 
upon  this  that  the  defendants  have  obtained  a  rule  nisi  to  set 
aside  the  verdict  and  for  a  new  trial.  Inasmuch  as  this  question 
on  the  third  count  is  the  most  serious  and  important,  I  propose 
to  deal  with  it  before  considering  the  other  points  which  have 
been  argued  before  us.  It  is  contended  by  the  Crown  that  there 
is  a  liability  upon  the  county  to  repair  the  bridge,  or,  at  any  rate, 
that  portion  of  it  which  is  within  the  county  as  indicated,  and 
upon  the  two  following  grounds :  (1)  They  contend  that  the 
common  law  liability  is  upon  the  county  to  repair  the  bridge 
under  the  circumstances  of  its  construction  and  dedication ;  and 
(2)  that  even  if  that  is  not  established  there  is  a  liability  on  the 
county  to  repair  it  under  the  provisions  of  the  Statute  of  Bridges 
(22  Hen.  8,  c.  5).  Though  these  two  propositions  are  closely 
connected,  I  do  not  think  that  they  are  identical ;  but,  if  the 
common  law  liability  is  shown,  it  will  help  very  materially  to  the 
construction  of  the  statute.  We  must  therefore  first  of  all 
consider  what  is  the  common  law  liability  of  the  county  to  repair 
bridges.     It  appears  that  the  condition  of  public  utility  must  be 
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anqnestionably  satisfied.     That  that  is  satisfied  in  the  case  now        Rso- 
before  ns  there  is  no  question^  bnt  Mr.  Charles^  on  behalf  of  the  j^^^  ^Jham- 
defendants,  has  nrged  npon  ns  that  there  is  a  farther  condition  tantb  or  thb 
necessary^  namely,  that  the  bridge  mnst  be  fonnd  to  be  bene-    OotmTT  of 
ficial  to  the  public  as  well  as  used  by  them,  and,  further,  that  Southamptow 
it  is  also  necessary  that  the  county  should  haye  acquiesced  in  the        iggs. 
building  of  the  bridge,  and  in  its  dedication  to  the  public.     On       , — 
the  other  side,  the  contention  is  that  mere  use  by  the  public  is  ^^^^jj  ^ 
suflBcient    to    cast    the    burden    of   repair    upon    the    county.  hndgt^lAM- 
Undoubtedly,  if  the  liability   of  the  county  in  this   case  were  %  of  county 
exactly  analogous  to  that  of  the  parish  to  repair  highways  before  ^^^J^^^^ 
the  passing  of  the  Highways  Act^  1835,  then  proof  of  mere  user      ^^  Bridge 
by  the  public  would  haye  been  sufficient  to  cast  the  burden  on    hroken  ma 
the  county.      But  the  numerous  authorities  which  have  been     %**^<9f-'' 
elaborately  discussed  and  commented  on  seem  all  to  lay  down  as 
an  essential  condition  of  the  common  law  liability   that  there 
should  have  been  acquiescence  on  the  part  of  the  county.     That 
this  was  the  yiew  of  Lord  EUenborough,  G.J.  and  of  Bayley,  J. 
is  absolutely   clear   from   the  cases   of  Rex  y.  Inhabitants   of 
8t.  Benedict  (4  B.  &  L.  447)  and  Bex  y.  Inhabitants  of  the 
County  of  Bucks    (12   East,   192).       But   what   is   still  more 
significant  to  my  mind  than  these  express  declarations,  is  the 
manner  in  which  Lord  EUenborough  refers  to  certain  eyidence  as 
material  as  to  whether  the  statute  of  Hen.  8  applied  or  not.     The 
expressions  used  by  him  are  unintelligible  unless  his  opinion  was 
that  acquiescence  by  the  public  was  necessary  to  establish  their 
liability  at  common  law  to  repair.     He  uses  such  expressions  as 
'*  the  public  lying  by,*'  and  "  making  no  objection ''  in  more  than 
one  passage  when  oo  the  subject  of  a  bridge  about  to  be  erected 
in  a  highway.     The  public  could  not  lie  by  unless  they  had  the 
power  of  objecting,  and  they  could  not  object  unless  the  construc- 
tion of  the  bridge  amounted  to  a  nuisance.     The  building  of  a 
bridge,  moreover,  could  not  be  a  nuisance  unless  it  was  in  a  line 
with  an  existing  highway.     Lord  EUenborough  evidently  consi- 
dered tiiat  the  statute  of  Hen.  8  only  applied  to  the  case  of  a 
bridge  constructed  in  the  line  of  an  existing  highway.     When  he 
speaks  of   a  bridge  under  such  circumstances  he  treats  it  as 
necessary  to  the  acquiescence  of  the  public  that  the  bridge  should 
be  between  two  parts  of  an  existing  highway,  because  he  refers 
to  ferries  being  interrupted  by  the  construction  of  such  bridges, 
and  that  could  not  take  place  without  the  acquiescence  of  the 
public.     If  there  was  no  acquiescence  on  the  part  of  the  public, 
then  there  was  a  state  of  things  rendering  the  persons  who  were 
building  the  bridge  liable  to  an  indictment.     I  am,  therefore, 
very  clearly  of  opinion  that  at  common  law  the  burden  of  the 
repair  of  a  bridge  could  not  be  cast  upon  the  county,  unless  the 
public  had  acquiesced  in  the  construction.     Bayley,  J.  refers  to 
this  as  ''  undoubted  law.''     It  is  true  that  the  case  of  Bex  y. 
'Inhabiiants  of  Bt.  Benedict  (4  B.  So  Al.  447)  was  decided  with 
reference  to  a  parish,  but  the  dictum  of  the  learned  judge  in  that 
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Bm.        oase  is  only  one  of  a  long  series  of  like  expressions  made  use  of 

Thb  Inhabi-  ^y  eminent  judges  at  a  time  when  the  principles  of  common  law 

TANT8  ov  THB  WBTB  moFO  closcly  studiod  than  now^  when  statutory  obligations 

County  of    are  more  generally  in   question.     Moreover,  it  appears,   after 

SoOTHAMPTON.  c^reful  inquiry  by  counsel  on  both  sides  and  by  ourselves,  that 

1886.       there  is  no  reported  instance  of  a  successful  indictment  of  a 

county  for  the  non-repair  of  a  bridge  constructed  by  a  private 

^^^j,  ^  individual,  unless  such  bridge  stood  in  the  line  of  a  public  high- 
bridge^Liabi'  ^^J  CIS  ^Bed  before  the  bridge  was  built,  the  bridge  in  such  a  oase 
%  of  county  being  substituted  for  a  public  ferry  or  ford.  Counsel  appearing 
in^^^^^  on  behalf  of  the  Crown  were  invited  to  produce  such  a  case,  but 
*'  Bridge  failed.  In  every  case  in  which  a  county  has  been  held  liable  to 
broken  in  a  repair  a  bridge  constructed  by  a  private  individual,  such  bridge 
highwcqf,  ^^^  built  in  substitution  for  a  ford  in  a  line  with  a  public  highway 
or  between  highways.  It  is  of  great  importance  to  maintain 
this  protection  to  counties,  for  the  reason  that  the  statute 
43  Geo.  3,  c.  59,  which  limits  the  liability  of  the  county  to  repair 
to  cases  in  which  the  county  surveyor  was  satisiBed  with  the 
construction  of  the  bridge  (as  he  was  in  this  case),  contains  no 
provisions  as  to  the  power  of  the  county  to  reject  the  bridge  or  as 
to  its  adoption  by  a  vestry  or  other  similar  body.  The  Highway 
Act,  1835  (5  &  6  Will.  4,  c.  50)  affords  no  analogy  to  a  case  like 
this,  because  that  statute  deals  with  highways  in  the  acceptance  of 
which  the  parish  has  a  voice,  and  as  to  the  adoption  of  which  the 
vestry  has  the  power  of  determining.  Here  the  county  has  no 
choice  in  the  matter.  The  statute  which  affords  the  existing 
protection  to  counties,  so  far  as  regards  the  structure  of  bridges, 
IS  43  Geo.  3,  c.  59,  s.  5,  but  in  it  there  is  no  mention  of  acquie- 
scence, and  I  cannot  help  thinking  that  such  protection  would 
have  been  unnecessary,  because  the  burden  of  repairing  could 
not,  by  common  law,  have  been  thrown  on  the  county  unless 
there  had  been  acquiescence  by  the  county,  in  addition  to  the 
condition  of  public  utility  being  satisfied.  I  do  not  think  that 
the  mere  fact  that  the  public  use  a  bridge  to  any  extent  is 
necessarily  any  evidence  of  assent  by  the  county,  because  there 
can  be  no  assent  unless  there  exists  some  legal  power  of  express- 
ing opposition.  Where  a  man  builds  a  bridge  on  his  own  land 
and  then  dedicates  it  to  the  public,  the  county  has  no  means  of 
objecting  or  of  expressing  its  dissatisfaction.  Acquiescence  by 
the  county  must  be  proved  by  some  other  evidence  than  that 
there  was  mere  user  by  the  public,  l^ow  I  come  to  the  Statute 
of  Bridges  (22  Hen.  8,  c.  5),  which,  although  it  is  in  archaic 
language,  is  none  the  less  expressive.  The  preamble  describes 
the  annoyance  caused  by  bridges  broken  in  highways,  and  then 
describes  the  remedy.  ''  Broken  '^  means  out  of  repair,  and 
applies  to  bridges  in  highways.  It  is  perfectly  clear  from  the 
language  used  by  Lord  Ellenborough,  C.J.  and  by  other  eminent 
judges  in  the  cases  which  I  have  already  referred  to,  that  they 
considered  this  statute  applicable  only  to  bridges  built  in  the  line 
of  an  ancient  highway.     It  would  be  difficult  to  press  within  that 
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Emit  a  bridge  bailt  as  the  one  now  in  qaestion,  for  the  porpose         Raow 
of  establishing  commonioation  with  a  highway  on  one  side  of  the  inhabt- 

river,  and  dedicated  to  the  pnblic  concarrently  with  a  new  road  .^^,^^0  ^f  thb 
on  the  other  side.     If  everything  that  has  been  done  here  was    Oouhtt  of 
done  by  the  National  Liberal  Land  Company  on  their  own  land  Southaicptom. 
and  within  their  own  land^  to  throw  the  liability  of  repairing  the        xgge. 

bridge  on  the  oonnty  would  be  to  deprive  them  of  the  protection         

to  wnioh  they  are  entitled  by  the  common  law,  and  the  language  ^^^^^  % 
of  the  statute  of  Hen.  8  makes  this  clear.     That  statute  refers  to  ^dg<^Liahi- 
bridges  built  in  an  existing  highway,  and  not  to  bridges  to  be  Hty  of  county 
constmoted  at  any  time  hereafter  in  other  places  than  these.     I  ^^^|2i^I^ 
think  that  light  is  also  thrown  on  the  meaning  of  the  statute  of     n  BHdgt 
Hen.  8  by  sect.  21  of  the  Highway  Act,  1835  (5  &  6  Will.  4,  o.  50) .    hrokm  in  a 
That  section  says  that  "  If  any  bridge  shall  hereafter  be  built,     *V*«^-«* 
which  bridge  shall  be  liable  by  law  to  be  repaired  by  and  at  the 
expense  of  any  county,  or  part  of  any  county,  then  and  in  such 
case  all  highways  leading  to,  passing  over,  or  next  adjoining  to 
such  bridge  shall  be  from  time  to  time  repaired  by  the  parish, 
person^  or  body  politic  or  corporate,  or  trustee  of  a  turnpike  road, 
who  were  by  law  before  the  erection  of  the  said  bridge  bound  to 
repair  the  said  highways :  provided,  nevertheless,  that  nothing 
hereinafter  contained  shall  extend,  or  be  construed  to  extend,  to 
exonerate,  or  discharge  any  county,  or  any  part  of  any  county, 
from  repairing  or  keeping  in  repair  the  walls,  banks,  or  fences 
of  the  raised  causeways  and  raised  approaches  to  any  such  bridge, 
or  the  land  arches  thereof.''     That  section  in  itself  may  perhaps 
not  be  quite  intelligible,  because  the  language  in  the  two  parts 
does  not  fit.     In  its  most  literal  sense  it  would  seem  to  mean 
that  in  the  case  of  all  bridges  thereafter  to   be  built,   certain 
provisions  are  to  apply,  but  which  cannot  apply  in   the   case 
of  a  bridge  to  be  thereafter  built  and  connected  with  a  new 
highway^  because  the  liability  to  repair  the  highways  and  the 
approaches  to  the  bridge  is  confined  to  those  who  were  already 
''  before  the  erection  of  the  said  bridge  bound  to  repair  the  said 
highways.''     Inasmuch   as  a   bridge   and   a   highway  may   be 
constructed  together,  as  was  done  here,  in  such  a  case  it  would 
be  impossible  to  say  that  any  person  was  bound  to  repair  the 
roadways.     Some  difliculty  may  arise  on  either  interpretotion  of 
this  section ;  but  I  think  the  way  in  which  it  is  framed  arises 
from  the  frujt  that  the  framer  was  familiar  with  the  statute  of 
Hen.   8^  which  refers  to  bridges  built  in  the  line  of  existing 
highways.     I  think  that  is  the  origin  of  the  curious  language 
found  in  this  section ;  and,  upon  consideration  of  all  these  points, 
I  think  that  the  defendants  are  right  in  their  contention  of  non- 
liability in  this  case ;  and  I  am  satisfied  from  the  authorities  that 
the  statute  of  bridges  is  merely  declaratory  of  the  common  law. 
I  am^  therefore,  of  opinion  that  the  rule  nisi  obtained  by  the 
defendants  must  be  made  absolute.   It  is  not  necessary  to  discuss 
the  other  points  which  we  have  heard  argued  by  Mr.  Charles. 
But  the  cross  rule  obtained  by  the  prosecutors  has  also  been 
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Rm.       argaed  at  great  length.     The  prosecators  oomplain  that  the 

.     ^-  learned  jadge  at  the  trial  misdirected  the  jurj  npon  the  oon- 

TAMTB  OF  THE  stmotion  he  pat  upon  the  charter  of  Henry  YL,  and  by  not 

OouNTT  OF    leaving  to  the  jary  whether  as  a  fact  the  coanty  of  the  town  of 

SoDTHAMPTotr.  Southampton  was  a  bridge-repairing  coanty  or  town,  and  also 

1333,        that  he  misdirected  them  on  the  constraction.of  sect.  21  of  the 

—        Highway  Act,  1835  (5  4  6  Will.  4,  c.  50).     Now,  as  I  understand 

Indictment  of  ^jj^  construction  which  the  learned  judge  put  upon  the  charter  of 

bridg^^^iJn-  Henry  VI.,  which  constituted  the  town  of  Southampton  a  county, 

%  of  county  it  is  a  county  with  all  the  ordinary  incidents  of  a  county.     One 

7"^?"*"*^^  of  these  incidents  is  tJie  repair  by  the  county  of  its  own  bridges. 

"  Bridge      That  seoms  both  by  common  law  and  by  statute  to  be  one  of  the 

broken  tn  a    ordinary  liabilities  incurred  by  counties.      The  consequence  is 

highway:*     ^^^  ^j^q  county  of  Southampton  proper,  and  the  county  of  the 

town  of  Southampton  on  the  other  side  of  the  river,  are  each 

liable  to  repair  their  own  half.     I  cannot  see  on  what  principle  it 

can  be  argued  that,  in  constituting  the  town  a  county,  the  charter 

of  Henry  V  I.  did  not  constitute  it  a  county  like  any  other  county, 

with  all  a  county's  ordinary  obligations.    Certainly  in  the  case  of 

Rex  v.  Norwich  (1  Str.  177)  the  contrary  was  laid  down.   There  the 

question  was  whether  a  bridge  which,  at  the  time  of  the  making 

of  the  statute  22  Hen.  8,  c.  5,  was  within  the  county  of  Norfolk, 

but  which  was,  at  the  time  of  the  action,  within  the  county  of  the 

city  of  Norwich  (the  county  of  the  city  having  since  the  passing 

of  the  statute  been  enlarged  so  as  to  take  in  the  said  bridge), 

was  repairable  by  the  county  of  Norfolk  or  by  the  county  of  the 

city  of  Norwich,  and  the  county  of  the   city  was  held   liable. 

Thus  in  that  case  it  was  evidently  considered  that  a  county  of  a 

town  or  city  was  equally  liable  with  a  county  proper,  and  under 

the  same  obligations  as  any  other  county.     Then  it  is  said  that 

the  jury  were  misdirected  upon  the  construction  of  sect.  21  of 

the  Highway  Act,  1835  (5  &  6  Will.  4,  c.  50).     It  is  necessary 

that  I  should  express  an  opinion  on  the  subject.     It  is  argued  on 

behalf  of  the  Grown  that  the  effect  of  that  section  is  to  throw 

the  expense  of  repairing  the  approaches  to  this  bridge,  as  well 

as  that  of  repairing  the  bridge  itself,  upon  the  inhabitants  of  the 

county.    That,' however,  does  not  appear  to  me  to  be  the  true 

construction  of  the  section.     What  seems  to  me  to  be  the  effect 

of  the  section  taken  as  a  whole  is,  that  the  structural  or  artificial 

parts  of  the  bridge,  such  as  the  stone  or  ironwork,  are  to  be 

repaired  by  the  county,  and  that  includes  200ft.  on  either  side, 

but  that  the  surface  of  the  approaches,  and  highways,  and  the 

road  on  the  bridge   are  repairable  by  the  authority  charged 

with  the   repair   of  highways,  that  is  the  parish,  if  the  roads 

approaching  the  bridge  are  repairable  by  the  parish.     The  road 

on  the  bridge,  exclusive  of  the  stonework,  is  to  be  repaired  by 

the  local  authority.     Upon  the  authorities  it  is  quite  clear  that 

the  county  is  not  bound  to  repair  the  approaches  to  the  bridge. 

For  these  reasons  the  verdict  passed  for  the  county  was  right, 

and  cannot  be  disturbed,  and  the  result  of    this   motion  will 
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therefore  be  that  the  rale  nisi  obtained  bj  the  defendants  will  be        Rw- 
made  absolate,  and  the  cross  rule  nisi  obtained  by  the  Crown  will  ^^  5*    ^ 

1        J.       'I  J  •'  IHB  INHABI- 

be  discharged.  xantb  of  the 

GjftANTHAH^  J. — ^I  am  of  the  same  opinion.     This  is  a  case  of    Ck>aNTr  ov 
considerable  importance^  and  all  the  authorities  on  the  subject  Southampton. 
have  been  fully  and  exhaustively  gone  into.     The  case  resolves        igge. 

itself  into  three  parts.     The  first  question  is,  whether,  a  large       . 

part  of  the  county  of  Hampshire  having  been  severed  by  the  ^^^'^'^'  ^C 
charter  of  Henry  VI.,  and  constituted  a  county  corporate,  the  bridge— Liabi- 
county  corporate  so  formed  is  entitled  to  have  the  bridges  within  %  of  county 
its  limits  repaired  at  the  expense  of  the  original  county.  On  j^^XlSon— 
that  point  I  will  only  say  that  I  entirely  agree  with  what  has  ^'Bridae 
been  said  by  my  brother  Wills,  and  that  the  mere  fact  of  the  Ifroken  m  a 
*  word  "  shire "  having  been  used  in  the  statute  of  22  Hen.  8,  **i^^«^«i^-'* 
whereas  the  word  "  county "  is  used  elsewhere,  is  perfectly 
immaterial.  The  next  question  that  arises  is  whether  or  not  the 
effect  of  sect.  21  of  5  &  6  Will.  4,  c.  56,  is  to  limit  the  liability  of 
counties  to  the  repair  of  the  structure  of  the  bridge,  and  to  leave 
the  liability  of  repairing  the  road  over  the  bridge  upon  the  local 
authority.  I  have  no  doubt  in  my  mind  that  such  was  the 
intention  of  the  Legislature,  and  I  entirely  concur  also  with  what 
has  been  said  on  this  point  by  my  learned  brother.  At  the  time 
when  the  statute  of  Hen.  8  was  passed  there  probably  was  not 
the  same  opportunity  of  getting  roads  repaired  as  there  exists 
now,  and  it  was  likely  that  builders  of  bridges  would  content 
themselves  with  building  the  bridge,  but  would  not  pay  so  much 
attention  to  the  approaches  to  it.  It  is  clear  upon  the  authorities 
that  the  framers  of  the  statute  of  Hen.  8  intended  so  to  limit  the 
liability  of  the  county,  and  their  object  was  that  bridges  should 
not  be  left  useless  simply  because  those  who  had  built  them  did 
not  maintain  them.  Therefore,  as  to  the  General  Highway  Act 
of  5  &  6  Will.  4,  c.  50,  I  cannot  see  that  there  is  any  doubt  but 
that  the  object  of  sect.  21  was  to  throw  the  cost  of  repair  of  the 
surface  of  the  roads  on  the  parish,  and  the  expense  oi  repairing 
the  structural  parts  of  the  bridge  merely  on  the  county.  With 
regard  to  the  third  and  last  point,  as  to  the  meaning  of  the  words 
'*  broken  in  a  highway  "  in  the  statute  22  Hen.  8,  c.  5,  on  the 
whole  I  am  of  opinion  that  the  construction  put  upon  them  by 
Mr.  Charles  is  right,  and  that  they  refer  to  bridges  broken  or 
out  of  repair  in  the  line  of  highways  which  existed  at  the  time 
the  bridge  was  built.  When  we  come  to  examine  the  authorities, 
and  to  Took  at  the  arguments  upon  which  the  decisions  were 
ffiven,  then  it  is  clear  that,  to  throw  the  liability  on  the  county, 
it  is  not  sufficient  to  show  user  by  the  public  and  dedication  by 
the  builder  only,  because  in  all  those  cases  it  appears  that  the 
bridges  in  question  were  bridges  which  had  been  built  in  exist- 
ing highways.  This  bridge  was  built  by  private  speculators  in 
1883,  and  it  would  be  hard  if  in  three  years  from  that  time 
an  expense,  which  might  be  that  of  rebuilding  the  bridge, 
were  to  be  thrown  upon  the  county,     Consequendy  the  defen- 
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dants'  rale  mnst  be  made  absolute^  and  the  prosecator's  rule 

Tot  IiinABi-  discharged. 
TAifTs  OF  THs  BaiIss  obsohite  and  discharged  accordingly, 

CoDNTT  OF        Solicitor  for  the  prosecutors,  F,  A.  A.  Rowland, 
SooTHAMPTON.      SoUoitor  for  the  defendants,  H.  8owton,  for  T,  B,  Woodham, 
1886.       Winchester. 

Indictment  of 

wm^repair  of 

bridge — Zdaii" 

Uiy  of  county 

-^AcmtieBcenee 

M  dediecUioi^-' 

""Brid^ 

broken  \n  a 

highway,'* 


QUEEN'S  BENCH  DIVISION. 

Friday,  Nov.  6,  1885. 

(Before  Day  and  Smith,  JJ.) 

Walls  (app.)  v.  Thomas  (resp.).  (a) 

Coal  Mines  Regulation  Act,  1872  (35  ^  36  Vict.c,  76),  ss,  25  and 
51 — General  Rules  under  sect,  51 — Rule  8,  sub-sect,  f  2  (b) — 
Shot  firing  with  gunpowder-^Withdrawvng  men  from  mine 
before  shot  fired — Fading  to  vnthdraw  them  an  offence  under 
the  Act — ^'  Mine  or  part  of  the  mine  " — Rules  to  be  observed 
''  as  far  as  is  reasonably  practicable" — Meaning  of  those  words 
in  sect,  51. 

By  sub-sect,  f  2  [b)  of  rule  8  of  the  General  Rules,  which,  under 
sect,  51  of  the  Coal  Mines  Regulation  Act,  1872,  are  to  be 
observed  "  as  far  as  is  reasonably  practicable  '^  in  every  mine  to 
which  the  Act  applies,  ^'gunpowder  or  other  inflammable  w 
explosive  substance  shall  only  be  used  in  the  mine  u/nderground 
when  the  persons  ordinarily  employed  in  the  mine  are  out  of  the 
mine,  or  out  of  the  part  of  the  mine  where  it  is  used."  By  sub- 
sect,  g  of  the  same  rule,  "  where  a  mine  is  divided  into  separate 
panels,  with  independent  ventilation  to  each  panel,  the  provisions 
of  this  rule  respecting  gunpowder,  8fc,,  shall  apply  to  each  such 
panel  in  like  manner  as  if  it  were  a  separate  mine " ;  and  by 
sect.  25  of  the  Act  *'  part  of  a  mine,"  worked  separately  and 
ha/oing  independent  ventilation,  is  to  be  deemed  to  be  "  a  separate 


mine. 


A  mine  was  divided  into  three  ''  districts,"  with  separate  venti- 
lation to  each,  and  in  one  of  them  shots  werefvred  by  exploding 

(a)  Reported  by  Hbmby  LsiaH,  Esq.,  Banister-aULaw. 


GBIMINAli  LAW   CASBS.  129 

gunpowder  whilst  a   number  of  men  were   at  work  in  such       Walls 
"  cUstrict/*     Upon  an  information  being  thereupon  laid  charging      _   *'• 

the  manager  of  the  mine  {the  respondent)  with  an  offence  under  

sect,  51,  the  magistrate  fou/nd  as  a  fact  that  there  was  no  danger  1886. 

to  any  of  the  said  men,  as  they  were  not  at  the  time  the  shots  ^  TTT. 

were  fired  in  the  "  part  of  the  mine  "  where  the  firing  took  place  ;  ReguUui^ 

and,  being  of  opinion  that  the  respondent  was  not  guilty  of  an  Act,  1872— 

offence  under  nUe  8,  sub-sect,  f  2  lb)  of  sect.  51,  he  dismissed  the  ^^fi^ng 

information —  powder-^ 

HM,  by  Day  and  Smith,  J  J.,  on  appeal :  (1.)  That  the  magis'  Failure  to 

trate's  decision  wa^  erroneous,  as  an   offence  was   committed  •^^J^»w«» 

against  the  statute.     The  words  "out  of  part  of  the  mine"  in  ^tiw^— 

sect.  61 9  do  not  msan  out  of  dangerous  proximity  to  or  out  of  the  Observance  of 

neighbourhood  of  the  firing  spot,  but  out  of  the  entire  "panel"  "*'"• 
or  "  district "   or  "  statutable  part,"  which  under  sect.  25  is 
deemed  to  be  a*'  separate  mine." 

(2.)  The  words  '^  as  far  as  is  reasonably  practicable  "  in  the  same 
section  refer  to  any  physical  or  mechanical  difficulty  there  may 
be  in  observing  the  rules,  and  not  to  any  question  of  more  or  less 
profit  accruing  to  the  mine-owner  from  his  observing  or  dis- 
regarding  them  as  the  case  may  be. 

THIS  was  a  case  stated  by  the  stipendiary  magistrate  for  the 
district  of  Pontypridd,  in  the  coanty  of  Glamorgan,  the 
material  statements  in  which  were  as  follows : — 

At  a  petty  sessions  holden  at  Pontypridd,  on  the  10th  day  of 
Febmary,  1885,  six  informations  were  preferred  by  the  appellant 
against  the  respondent  for  offences  alleged  to  have  been  com- 
mitted by  him,  on  the  1 7th  day  of  November,  1884,  against  the 
provisions  of  mle  8,  sab-sect./,  of  the  General  Rules  (sect.  51)  of 
the  Coal  Mines  Begnlation  Act,  1872  (35  &  36  Yict.  c.  76),  by 
nsing  gunpowder  in  a  coal  mine,  or  part  thereof,  within  three 
months  after  inflammable  gas  had  been  found  to  be  issuing  so 
freely  in  the  mine  that  it  showed  a  blue  cap  in  the  flame  of  a 
safety  lamp,  when  the  persons  ordinarily  employed  in  the  mine, 
or  that  part  thereof,  remained  in  the  mine  or  part  thereof. 

8ect«  51  of  the  above-mentioned  Act  enacts  that 

The  foDowing  general  mlea  shall  be  obseired  as  far  as  is  reasonably  practicable  in 
•Tery  mine  to  which  this  Act  applies  :    .    .    .    . 

Role  8.  Gunpowder  or  other  explosiye  or  inflammable  snbstanoe  shall  only  be  used 
in  the  mine  nndergronnd  as  follows :    .    .    .    . 

(/)  It  shaU  not  be  taken  into,  or  be  in  the  possession  of  any  person  in  any  mine 
exoept  in  cartridges,  and  shall  not  be  used,  except  in  accordance  with  the  following 
reguations,  daring  three  months  after  any  inflammable  gas  has  been  fonnd  in  any 
each  mine,  namely : 

(1)  A  oompetont  person,  who  shall  be  appointed  for  the  purpose,  shall,  immediately 
before  firing  the  shot,  examine  the  place  where  it  is  to  be  used,  and  the  pUoes  con- 
tigaoQB  thereto,  and  shall  not  allow  the  shot  to  be  flred  nnless  he  finds  it  safe  to  do 
BO,  and  no  shot  shall  be  fired  except  by  or  under  the  direction  of  a  competent  person, 
who  shall  be  appointed  for  the  purpose. 

(2)  If  the  said  inflammable  gas  issued  so  freely  that  it  showed  a  blue  cap  on  the 
flnae  of  the  safety  lamp,  it  shall  only  be  used  (a)  either  in  those  cases  of  stonedrifta, 
•tone-work,  and  sinking  of  shafto  in  which  the  ventilation  is  so  managed  that  the 
retora  air  from  the  place  where  the  powder  is  used  passes  into  the  main  return  air- 

TOII.XYI.  K 
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Wauji  oomae,  withoat  pudng  any  pUoe  in  aotaal  ooone  of  worldng ;  or  (6)  where  the 

o.  peraons  ordinarily  employed  in  the  mine  are  oat  of  tiie  mine,  or  oat  of  tiie  part  of  the 

Thomas.  n^e  where  it  is  oaed. 

^_  (^)  Where  a  mine  is  divided  into  separate  panels  in  sneh  manner  that  eaeh  panel 

188^  has  an  independent  intake  and  retam  air-way  from  the  main  air-ooarae  and  the  mun 

^.^^  retnm  air-eoarae,  the  provisions  of  this  role  with  respect  to  gunpowder  or  other  ex- 

Coal  Mines  plosive  or  inflammable  substance  shall  apply  to  each  saoh  panel  in  like  manner  as  if 

Regulation  it  were  a  separate  mine. 
Act,  1872— 

^J^««y        The  following  facts  were  either  proved  or  admitted : 

pfnoidr"^        5-  ^^^  respoadent  is  the  certificated  manager  of  the  Ynishir 

Failun  to     coal  mine  and  colliery^  situated  at  Ystradjfodwg,  in  the  coanty 

^^r^^/^  of  Glamorgan^    within  the  mines  inspection   district   of  Soath 

j„i^^    Wales,  and  was  such  manager  during  three  months  previous  to 

Observance  q/'the   17th   day  of  November,  1874;  and   the  appellant  is  Her 

»^«-        Majesty's  Inspector  of  Mines  for  the  said  district. 

6.  The  Ynishir  Colliery  is  a  coal  mine  or  mines  within  the 
meaning  of  the  Goal  Mines  Regulation  Act  1872,  and  is  owned 
and  occupied  hv  the  Ynishir  Colliery  Company. 

7.  The  seams  of  coal  worked  are  the  2  feet  9  inches  and  the 
4  feet,  both  steam  coals  giving  off  explosive  gas  in  the  usual 
quantities  in  seams  of  that  sort,  which  is  considerable.  The  mine 
is  divided  into  three  districts,  viz.,  the  "  north  side,*'  the  "  south 
side,''  and  the  "  Troedyrhiw." 

8.  The  ventilation  of  the  said  colliery  is  effected  by  means  of 
a  downcast  shaft,  by  which  air  descends  into  the  colliery,  and  an 
upcast  shaft  by  which  the  air  ascends  out  of  the  colliery  to  the 
surface.  From  the  bottom  of  the  downcast  shaft  a  main  intake 
air -way  is  constructed,  from  which  a  separate  "split"  or  divi- 
sion of  air  is  taken  to  ventilate  each  of  the  three  districts.  Each 
"split"  of  air  is  in  the  usual  manner  (by  means  of  air-tight 
doors,  canvas  or  brattice  doors,  partly  air-tight,  and  sheets) 
made  to  traverse  and  ventilate  the  whole  of  the  roadways  and 
working  places  of  its  respective  district;  the  split  of  air  is  then 
returned  into  the  main  return  air-way,  by  means  of  which  it  is 
taken  through  the  upcast  shaft  to  the  surface.  A  split  of  air  is 
taken  into  the  north  side  (4  feet)  seam,  and  after  it  has  proceeded 
round  and  ventilated  that  seam  in  that  district  is  carried  into 
the  workings  in  the  2  feet  9  seam  before  it  is  returned  into  the 
main  return  air-way. 

A  plan  of  the  workings  in  the  north  side  district  was  used  at 
the  hearing  before  the  magistrate,  and  accompanies  the  case, 
upon  wbi<;h  the  various  points  hereinafter  mentioned  were 
marked. 

10.  The  colliery  is  worked  upon  what  is  called  the  "long  wall 
system,"  that  is,  by  means  of  working  places  or  stalls  cut  into 
the  coal  itself.  The  whole  of  the  coal  is  worked  out,  and  as  the 
coal  is  cut  away  and  removed  rubbish  is  filled  into  the  place  from 
which  it  has  been  worked,  except  where  a  roadway  or  passage  is 
left  for  the  purpose  of  passing  to  and  fro  or  carrying  the  coal 
from  or  the  rubbish  to  where  the  coal  is  being  cut. 

11.  On  the  17th  day  of  November,  1884,  and  for  three  months 
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preTioiifily   to  tliat   day^  imflammatory   gas^  issaing   so   freely       Walls 
that  it  showed  a   blae  cap   on  the   flame  of  the    safety  lamp^      Thomab. 

had  been  foand  in  the  ooUiery^  in  a  hole  in  the  roof  at  a  spot        

caDed  ''  Thomas  Hopkins'  heading/'  1886. 

12,  13.  In  a   main  roadway    (which  was  not   a   stone-drifb,   q^  jl^^^ 
Btone-work,  or  a  sinking  of  shafts)  cat  through  the  4  feet  coal  in     Regulation 
the  north  side  district,  for  about  a  week  previons  to  the  17th  day   ^ct^  1872— 
of  November,  1884,  there  had  been  "a  squeeze  "—that  is,  the    fi^^. 
roof  of  the  roadway  had   been  sinking,   and  it  became  neces-    powder^ 
Bary,  for  the  maintenance  and  user  of  the  roadway  and  for  the     Failure  to 
working  of  the  colliery,  that  the  "  squeeze  "  should  be  removed ;  ^'^jf^^^^ 
for  this  purpose  six  shots  were  fired  at   point  A,  on  the  17th      mtiM'*— 
day  of  November,  1884,  between  12.80  a.m.  and  5.80  a.m.,  by  ^^^;*?***  ^ 
exploding  charges  of  gunpowder  placed  in  holes  drilled  in  the       "^^' 
roof  for  the  purpose. 

14.  There  were  eighty-seven  men  working  in  the  north  side 
district  at  the  time  the  shots  were  fired,  such  men  being 
the  persons  ordinarily  employed  in  the  mine  during  the  night 
turn. 

16.  The  roofs  of  the  roadway  in  the  4  feet  seam  in  the  north 
side  district  are  of  hard  rock  and  difficult  to  work,  and  when  a 
'' squeeze"  in  this  kind  of  roof  occurs,  it  appeared  to  the 
magistrate  to  be  reasonable  and  expedient,  having  regard  to  the 
proper  working  of  the  colliery,  and  to  the  fact  that  several  shots 
In  sncxjeasion  may  be  neceesary,  that  the  shots  for  the  purpose  of 
bringing  down  such  squeeze  should  be  fired  whilst  the  men 
ordinarily  employed  in  the  mine  at  the  time  of  such  firing  are  in 
the  mine,  but  at  such  a  distance  from  the  place  where  such  shot 
firing  occurs  as  to  ensure  their  safety. 

18,  19,  20.  At  the  time  the  shots  were  fired,  two  men, 
ordinarily  employed  in  the  mine,  were  working  at  Scott's  stall, 
and  the  air  which  passed  point  A,  and  afterwards  passed  through 
''  Hopkins'  heading,''  passed  inwards  by  Scott's  stall,  and  thence 
in  the  direction  of  and  ultimately  into  the  main  return  air- way. 
The  rest  of  the  eighty-seven  men  were  working  farther  off  from 
A.  than  Scott's  stall.  "  Hopkins'  heading,"  where  the  gas  was 
found,  was  250  yards  from  A,  where  the  shots  were  fired,  and 
the  nearest  point  where  any  men  were  actually  working  at  the 
time  of  the  firing  was  Scott's  staU,  some  fifty  yards  farther  from 
A  than  ''  Hopkins'  heading." 

21.  The  &reman  who  fired  the  shots  examined  ''Hopkins' 
heading "  before  firing,  and  found  it  in  its  usual  condition  as  to 
gas,  bat  there  was  inflammable  gas  in  the  heading  showing  a 
blue  oap  on  the  flame  of  the  safety  lamp. 

22,  24.  The  magistrate  found  as  a  fact  that  there  was  no 
danger  to  the  eighty-seven  persons  employed  at  the  time  in  the 
coUiery  in  firing  the  shots  at  A,  and  that  it  was  proved  to  his 
8atifi£EM3tion  that  there  were  no  practical  or  usual  means  for 
detecting  the  presence  of  inflammable  gas,  except  by  its  showing 
a  blue  cap  on  the  flame  of  a  safety  lamp,  and  thereupon  he 

K  2 
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Walls  dismissed  ihe  iiiformations^  and  stated  the  above  case  on  the 

«   ^*  application  of  the  appellant. 

The  principal  question  for  the  conrt  was,  whether,  upon  the 

1886.  above  facts,  the  respondent  was  gnilty  of  an  offence  under  rule  8, 

Q^TTp  sub-sect./  2  (6)  of  sect.  51  of  the  Coal  Mines  Begulation  Act^ 

Regulation      1872. 

Act,  1872—       Another  question  stated  by  the  magistrate  for  the  court's 

Shatfirtng    opinion  was,  whether,  when  a  colliery  or  mine  is  not  divided  into 

pow<^^    parts  or  panels,  under  sect.  25,  it  is  necessary,  under  the  general 

Failure  to     rule  8,  sub-sect.  fj  paragraph  2  of  sect.  51,  that  the  men  ordinarily 

tm^A^^tomcn  employed  in  the  mine  should  be  gotten  out  of  it,  *'  although  it 

fjiinc*'^      be  not  reasonably  practicable  to  get  them  out  consistently  with 

Obtervanceof  the  reasonable  and  practicable  conduct  and  carrying  on  of  the 

^^        mine  as  a  profitable  concern.*' 

B.  S.  Wright  and  Abel  Thomas  for  the  appellant. — The  magis- 
trate's decision  was  wrong.  It  is  clear,  on  the  facts  stated  in 
the  case,  that  under  sub-sect,  or  rule  8  of  sect.  51,  an  offence  has 
been  committed.  By  sect.  25  a  ''part  of  a  mine"  worked 
separately  and  having  an  independent  system  of  ventilation,  is 
to  be  deemed  to  be  ''  a  separate  mine ; "  and  the  provisions  of 
the  rule  as  to  the  use  of  gunpowder  must  therefore  apply  to  such 
''  part "  as  if  it  were  a  separate  mine ;  and  the  words  ''  part  of  a 
mine"  in  sect.  51,  rule  8  (&),  must  therefore  have  the  same 
meaning  given  to  them  as  in  sect.  25.  The  words  ''  reasonably 
practicable "  in  sect.  51  do  not  mean  what  the  magistrate 
evidently  considered  they  meant,  nor  are  they  to  be  limited,  as 
'he  limited  them,  as  meaning  ''reasonable  and  practicable  conduct 
in  carrying  on  the  colliery  as  a  profitable  business  concern." 
The  object  of  the  Act,  which  is  to  protect  as  far  as  possible  the 
lives  and  limbs  of  the  miners,  must  not  be  defeated  by  reason  only 
that  to  effect  that  object  would  cause  some  expense  or  pecuniary 
loss  to  the  mine-owners.  In  no  other  sense  of  the  term  was 
there  any  difficulty  or  impracticability,  mechanical  or  engineering, 
in  obeying  the  rule. 

H.  D.  Qreene  (with  him  T.  W.  Lewis)  for  the  respondent. — 
It  was  found,  as  a  fact,  that  there  were  no  men  in  that  part  of  the 
mine  where  the  shot  firing  took  place,  and  the  magistrate  was 
justified  in  finding  that,  as  the  men  were  working  at  a  distance  of 
some  300  yards  from  the  spot  A,  none  of  them  had  been  in  any 
danger.  The  words  "  reasonably  practicable  "  apply  to  the  whole 
of  sect.  51  and  the  rules  thereunder,  and  it  is  expressly  found  in 
the  case  (paragraph  16)  that  firing  the  shots  whilst  the  men  were 
in  the  mine,  but  at  a  safe  distance  from  the  firing  spot,  was 
"  reasonable  and  expedient,  having  regard  to  the  proper  working 
of  the  colliery."  The  object  of  the  Act  is  effected  by  removing 
the  men  from  dangerous  contiguity  to  the  firing  spot,  and  to  get 
all  the  men  out  of  a  mine  whenever  a  shot  is  to  be  fired,  which  in 
the  case  of  these  squeezes  occurs  frequently,  would  very  materially 
and  seriously  obstruct  and  hinder  the  working  of  a  mine,  and 
would,  in  many  cases,  make  it  impossible  to  work  the  mine  at 


CBIMIKAL  LAW   CASES.  133 

all.     Moreover,  the  words  "  part  of  a  mine  "  in  this  sub-section       Walls 
are  used  in  a  popular  sense  with  no  absolutely  definite  meaning     tj^souAB, 
beyond  "  in  the  neighbourhood ''  of  the  danger  point.  

A.  Thomas  replied.  1886. 

Day,  J. — I  am  clearly  of  opinion  that  the  learned  stipendiary    CodMines 
magistaite  was  wrong  in  his  construction  of  the  statute,  and  in     Regulation 
his  application  of  it  to  the  facts  of  the  case.    By  sect.  25  of  the  Act,  1872~ 
Act  it  is  provided  that  the  owner  of  a  colliery  may  divide  his    ^^'^^^. 
mine  into  parts.     It  says :  ''Where  two  or  more  parts  of  a  mine    powder  ^ 
are  worked  separately  the  owner  or  agent  of  such  mine  may  give     Faihart  to 
notice  in  writing  to  that  effect  to  the  inspector  of  the  district,  and  '^ii^'^^"'^ 
thereupon  each  such  part  shall,  for  all  the  purposes  of  this  Act,      mttM"— 
be  deemed  to  be  a  separate  mine."     Where,  therefore,  thereafter  Observance  qf 
the  word  ''  mine ''  alone  without  more  is  used  in  the  Act  it  may       "^"' 
be  taken  to  apply  to  one  ''  part  of  the  mine/'  as  distinguished 
from  another  part.    So  that,  even  if  the  subsequent  sect.  51,  with 
which  we  are  now  dealing,  rule  8,  subdivision  /  2  and  (&),  had  not 
contained  the  words  ''  part  of  a  mine,''  I  should  still  have  read 
them  into  it,  and  have  held  that,  if  a  mine  is  divided  into  parts 
under  sect.  25,  then,  although  the  only  words  in  sect.  51  were 
''  the  men  are  to  be  out  of  the  mine,"  the  statute  would  have  been 
complied  with  if  they  had  been  out  of  that  part  of  the  mine  in 
which  the  shot  was  fired  ,*  because,  where  a  mine  is  divided  in 
that  way  into  parts  under  the   statute,   and   so   is   separately 
worked,  each  part  constitutes,  and  is  to  be  deemed  to  be,  a  sepa- 
rate mine.  But  the  Legislature  have  not,  and  I  think  it  would  have 
been  better  if  they  he^,  adapted  the  language  of  sect.  51  to  that 
of  the  previous  sect.  25,  and  had  in  the  subsequent  section  made 
use  of  the  word  ''  mine  "  only,  and  had  left  the  words  "  part  of  a 
mine"  out  of  that  section  altogether;  becajise,  read  by  the  light 
of  sect.  25,  that  would  clearly  mean  out  of  that ''  part  of  a  mine" 
which  by  that  section  had  been  previously  declared  to  be  a  separate 
mine.  I  cannot,  however,  agree  with  the  argument  of  the  learned 
counsel  for  the  respondent,  that  because  the  language  of  sect.  51 
in  that  respect  varies  from  that  of  sect.  25,  therefore  "  part  of  a 
mine"  is  distinguishable,  and  must  mean  something  different 
from   ''mine."     That  is,   I  think,  a  fallacious  argument;     The 
words  "part  of  a  mine"  in  sect.  51  mean  any  part  into  which 
under  sect.  25  a  mine  may  be  divided  and  separately  worked  so  as 
to  become  a  "  separate  mine,"  and  were  probably  introduced  into 
the  section  out  of  a  too  abundant  caution,  which  often  leads  to 
the  raising  of  doubts  and  difficulties  which  would  otherwise  never 
have  arisen.     Having  by  sect.  25  provided  that  "  part  of  a  mine  " 
shall  under  given  circumstances  be  a  "  mine  "  for  all  the  purposes 
of  the  Act,  it  was  no  doubt  unnecessary  to  insert  the  words  "  part 
of  a  mine  "  in  sect.  51.     But  we  must  look  at  what  was  the  real 
object  and  purpose  of  the  Legislature  in  passing  this  Act.   It  was 
to  protect  Uie  miners  and  underground  workers  from  accidents, 
by  providing  a  certain  fixed  rule  of  action,  and  not  leaving  the 
matter  to  the  discretion  of  the  owner  or  manager  of  the  mine,  who 
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Walls       might  or  not  be  on  the  spot  at  the  moment,  and  by  providing  as 
-,  ^*  far  as  it  is  possible  so  to  do  against  danger,  even  thongh  it  may 

'     not  be  inevitable.     The  section  says  ^^  out  of  the  mine  or  out  of 

1886.-       the  part  of  the  mine  where  gunpowder  is  used/'     Now  what 
CmOM'       construction  is  to  be  put  upon  the  words ''  part  of  the  mine  "  here  ? 
MegulaUon    Assume  for  a  moment  that  sect.  25   had  not  been  enacted, 
^er,  1872—  Mr.  Greene  has  argued  that  what  is  meant  is,  that  the  men 
Shotjiring    should  be  removed  out  of  the  immediate  neighbourhood  of  the 
p^dS^     danger ;  that  is  to  say,  out  of  that  particular  part,  using  the 
Faihtre  to     words  in  their  most  popular  sense,  where  the  shot  is  to  be  fired. 
«^^f^^  I  do  not  think  that  that  is  so,  or  that  it  would  at  all  eflfeot  the 
fmnf»~y    object  of  the  Legislature,  or  meet  the  mischief  against  which  the 
Observance  of  Act  was  intended  to  provide.     It  is  well  known  that  the  risk  of 
'^'*-        injury  from  explosions  is,  to  a  great  extent,  though  not  uniformly, 
coincident  in   point  of  extent  with  the  system  of  ventilation. 
Large  mines  are  frequently  divided  into  different  districts  or 
parts,  with  a  separate  and  distinct  system  of  ventilation  to  each 
part,  and  a  danger  in  one  part  will  not  necessarily  occasion 
danger  in  another  part.     It  seems  to  me  that  the  words  ''part  of 
a  mine  "  here  mean  '^  part  of  a  mine "  considered  as  a  separate 
mine,  with  reference  to  its  ventilation ;  and  I  am  fortified  in  that 
view  by  the  language  of  sub-sect,  g  of  rule  8  of  sect.  51,  which 
provides  that  ''Where  a  mine  is  divided  into  separate  panels  in  such 
*    manner  that  each  panel  has  an  independent  intake  and  return  air- 
way from  the  main  course  and  the  main  return  air-course,  the  pro- 
vision of  that  rule  with  respect  to  gunpowder  or  other  explosive  or 
inflammable  substance  shall  apply  to  each  such  panel  in  like 
manner  as  if  it  were  a  separate  mine.''     So  that  a*  separate  panel, 
in  the  sense  of  a  portion  of  the  mine  having  separate  ventilation, 
is  to  be  dealt  with  as  ^f  it  were  a  separate  mine ;  and  therefore, 
where  miners  are  required  to  be  out  of  the  mine,  it  is  sufiicient 
that  they  should  be  out  of  the  particular  panel,  supposing  the 
mine  to  be  divided  into  panels.     No  doubt  here,  the  spot  where 
the  men  were  working  and  that  where  the  shot  was  fired  were 
two  different  points,  some  three  hundred  yards  apart  from  each 
other  in   the  same   panel  with   one  and   the  same  system  of 
ventilation.      According,   therefore,   to  my  understanding  and 
construction  of  this  Act  of  Parliament,  they  were  in  the  same 
part  of  the  mine.     Why  should  the  Legislature  put  it  alterna- 
tively, "  out  of  the  mine  or  out  of  the  part  of  the  mine,"  &c., 
if  it  would  be  sufficient  to  avoid  the  statutory  offence  that  the 
men    should  merely  not  be  in   the    neighbourhood  of   or  in 
dangerous  contiguity  or  proximity  to  the  firing  spot  ?    To  say 
that  the  mine-owner  shall  be  liable  to  a  penalty  if  the  men  are 
not,  under  certain  circumstances,  out  of  the  mine,  but  that  he 
shall  not  be  liable  to  one  if  they  remain  in  the  mine,  but  not  in 
the  immediate  neighbourhood  of  the  danger,  would  be  a  ridicu- 
lous construction,  and  one  far  too  vague  to  put  upon  an  Act  of 
this  description.     We  must  seek  a  dearer  and  more  definite 
one  when  dealing  with  a  statute  like  this,  and  I  unhesitatingly 
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oonatrae  ''  part  of  a  mine  '^  as  meaning  a  part  having  a  separate       Walu 
and  distinct  system  of  ventilation^  and  which  is  by  the  statate      thc^ar. 
oonstitated  a  separate  mine^  although  called  only  a  '^  part  of  a        ^.. 
mine/'     That  being  so^  and  assuming  that  ganpowder  was  fired        1886. 
whilst  there  were  miners  at  work  in  that  part  of  the  mine,  we     .  TH. 
have  next  to  ascertain  whether  an  offence  has  been  committed  by    Regulation 
a  violation  of  any  of  the  greneral  rules  under  sect.  51.     That  Acu  1872— 
section  says  those  rules   are  to   be   observed    "  so   far  as  is    'oAor/tnu^ 
practicable  in  every  mine  to   which  the  Act  applies/'     Now,    ^owdar^ 
many  of  the  provisions  of  these  rules  are  affirmative,  and  some     Failure  to 
affirmative  enactments  may  not  always  and  under  all  circum-  "^^i^^"*? 
stances  be  practicable,  and  I  can' readily  understand,  therefore,      nttne"^ 
the  Legislature's  providing  that,   where  such    enactments  or  Ohtervanosof 
provisions  are    not  really   practicably^   no   penalty   should    be       "^* 
incmred  through   their  not  being  carried  into  effect.     But  a 
different  consideration  applies  altogether  with  respect  to  nega- 
tive enactments.     Ordinarily  speaking,  negative  enactments  are 
reasonably  practicable,  because  it  is  always  possible  to  do  nothing, 
or  not  to  do  a  thing  that  is  forbidden  to  be  done.     No  doubt,  as 
Mr.  Greene  suggested,  an  extraordinary  case  may  arise,  such  as 
the  saving  of  human  life  by  a  violation  of  the  rules.     But  such 
a  case  as  that  cannot,  in  my  opinion,  be  taken  into  consideration. 
Generally  speaking,  negative  enactments  can  be  complied  withj 
and  the  magistrate  has  in  this  case  taken  a  view  of  the  reason- 
able practicability  of  these  rules  which  is  entirely  erroneous ; 
and  the  sooner  mine-owners  and  other  people  connected  with 
mines  disabuse  themselves  of  the  notion  which  the  magistrate 
appears  to  have  entertained  the  better  it  will  be.     With  the 
object  and  for  the  purpose  of  protecting  life  in  collieries,  the 
Legislatare  have  enacted  that  certain  things  shall  not  be  done, 
and  the  magistrate  seems  to  have  taken  the  view  which  has  also 
been  strongly  urged  before  us  to-day  that,  if  the  doing  the  thing 
which  is  forbidden  to  be  done  would  yield  a  profit  to  the  mine- 
owner^  then  it  is  a  thing  which  he  may  do.     The  magistrate 
actually  suggests  with  regard  to  this   question  of  reasonable 
practicability  of  getting  the  men  out  of  the  mine  before  a  shot 
is  fired,  that  it  is  not  reasonably  practicable  to  get  them  out  con- 
sistently with  the  reasonable  and  practicable  conduct  and  carrying 
on  of  the  colliery  as  a  profitable  business  concern/'     Now,  with 
the  question  of  carrying  on  the  colliery  ''  as  a  profitable  business 
concern ''  we  have  nothing  to  do ;  that  is  for  the  Legislature  to 
ooDsider.     Turning  this  enactment  into  an  affirmative  one,  the 
Act  says,  "  Whenever  a  shot  is  fired  get  the  men  out  of  the  mine 
before  it  is  fired.''    What  is  there  that  is  not   '' reasonably 
practicable "  in  that  ?    What  mechanical  or  other  difficulty  of 
any  sort  was  there  in  getting  these  men  out  before  the  shot  was 
fired  f    None  whatever.    It  is  clear  that  they  could  have  been 
gotten  ont  before  a  shot  was  fired ;  or,  in  other  words,  no  shot 
dionld  have  been  fired  before  they  were  gotten  out.    To  my 
mind,  the  oflEiBnoe  has  been  committed^  and  the  magistrate  has 
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Walu      erred  in  his  conBtruction  of  the  atatate^  and  in  his  application  of 

Tho  ^^  ^  ^^^  ^^^^  ^^  ^^^  ^^^^*     '^'^^  ^^^^  therefore  most  go  back  to 
him. 

1886.  Smith,  J. — I  am  also  of  opinion  that  the  magistrate  shonld 

C  Tm'       ^^^®  convicted  in  this  case.     The  point  is  not  a  large  one,  but  it 
Regulation    ^s,  as  Mr.  Greene  has  said,  a  very  important  one,  important  to 
Act,  1872—  two  classes  of  persons,  the  workers  in  the  collieries,  and  also,  no 
Skotjirvng    ^onbt,  to  the  mine-owners.     It  may,  for  aught  I  know,  be  incon- 
powda^     venient  to  get  the  men  oat  of  a  mine  before  a  shot  is  fired,  but 
Failure  to     the  question  is,  what  does  the  statute  say  ?     I  quite  agree  that 
witMnwmen  ^j^^g  ^^^  ^^^  paflsed  for  the  purpose  of  preventing  accidents  to 
mine ''—     ^he  Working  men,  and  the  question  we  have  to  decide  is,  what 
Observance  of  is  the  true  construction  of  sub-sect.  (5)  of  sub-sect.  2  of  sub- 
"''«••       sect.  8  of  sect.  51  of  the  85  &  86  Vict.  c.  76  ?    That  looks  very 
formidable,  but  there  is  not  much  difficulty  in  it  when  one  gets 
rid  of  the  multiplicity  of  sub-sections  into  which    the  Act  is 
divided.     The  main  question  is,  what  is  the  true  meaning  of  this 
paragraph :  '^  Gunpowder  shall  only  be  used  when  the  persons 
ordinarily  employed  in  the  mine  are  out  of  the  mine,  or  out  of 
that  part  of  the  mine  where  it  is  used.''     Now,  what  do  the  words 
''  out  of  the  mine,''  Ac,  mean  ?    If  they  mean  only  out  of  the 
neighbourhood  of  the  spot  where  gunpowder  is  used,  I  cannot 
see  why  the  Legislature  should  have  inserted  the  first  alternative 
''  out  of  the  mine."     If  the  prohibition  were  meant  to  be,  "  a 
shot  is  not  to  be  fired  whilst  the  men  are  in  contiguity  to  the 
place  where  it  is  fired,"  what  need  was  there  to  say,  '^  it  is  not  to 
be  fired  if  the  men  are  not  out  of  the  mine  ?  "    The  one  includes 
the  other.     It  seems  to  me  that  there  must  be  some  interpreta- 
tion of  the  words  other  than  that  suggested  on  the  part  of  the 
respondent.     It  must  not  be  forgotten  that  sub-sect.  2  is  dealing 
with  the  case  where  '^  inflammable  ms  is  issuing  so  freely  that 
it  shows  a  blue  cap  on  the  flame  of  the  safety  lamp,"  thus  indi- 
cating a  high  state  of  inflammability.     Then  sub-paragraph  {b) 
says,  ^^  Gunpowder  shall  only  be  used  when  the  persons  ordinarily 
employed  in  a  mine  are  out  of  the  mine."    Now,  in  the  CofJ 
Mines  Regulation  Act  the  Legislature  are  dealing  with  whole 
mines,  and  with  mines  cut  up  into  statutable  parts — ^because,  by 
sect.  25,  for  ventilation  and  other  purposes,  a  mine  may  be  out 
up  and  divided  into  twenty  or  more  parts  at  the  will  and  pleasure 
of  the   owner — provided  only  that  the  Home  Secretary,   if  he 
thinks  that  the  owner  is  thus  opening  a  door  or  loophole  of 
escape  from  the  regulations  of  the  Act,   may  object  to    such 
division.     A  ''  part  of  a  mine,"  therefore,  being  thus  recognised 
by  the  statute,  it  seems  to   me  that  it  was  necessary  to  insert 
the  words  ^'  out  of  the  part  of  the  mine,"  &c. ;  for,  otherwise,  if  a 
mine  were  thus  divided  into  parts,  and  the  section  had  stood  with 
only  the  words  "  out  of  the  mine,"  then,  whenever  a  shot  was 
fired  in  either  part  of  the  mine  so  divided,  all  the  men  would  have 
to  be  gotten  up  out  of  both  parts.     It  was  necessary,  therefore, 
to  provide  expressly  for  getting  them  out  of  that  part  only  in 
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which  a  shot  was  to  be  fired^  meaning  the  statutable  divided  part^       Walls 
and  not  merely  the  part  contignoas  to  the  firing  point.     It  was      th^jI^. 

pointed  oat  by  Mr.  Thomas  that  these  rales  speak  of  '^  places        

contignoas  to  the  place  where  the  shot  is  fired  ^'  (rale  8,  sub-sect.        1886. 
/  (1) ;  and  it  is  true  that  in  sub-sect,  g  it  is  stated  that  a  mine   n^^S^i^^ 
may  be  divided  into  ''  panels/'  and  that  when  it  is  so  divided^     RegulaHon 
the  proyisions  with  regard  to  gunpowder  shall  apply  to  each  such   Act,  1872— 
"  panel ''  as  if  it  were  a  separate  mine.     Now,  not  being  an  expert    ^|f^'^^f 
in  mining  matters,  I  can  see  no  difference  between  ^'  panels ''    pow&r^ 
and  ''  parts.''     It  is  clear  that,  under  the  statute,  each  "  part  of  a     FaUvrt  to 
mine  statutably  divided  is  to  be  deemed  to  be  a  separate  mine,"  ^^^^^^^ 
and  so  in  the  same  way  each  *^  panel "  with  separate  ventilation  is      mtiM*'— 
to  be  deemed  a  separate  mine.     The  true  construction  of  this   Observance  cf 
statute  is,  as  it  seems  to  me,  that,  unless  the  mine  is  divided  into        "'^' 
''  parts "  or  ^^  panels,"  in  which  case  each  part  or  panel  is,  in 
pursuance  of  the  statute,  to  be  deemed  a  separate  mine,  when- 
ever a  shot  is  fired  all  the  men  must  be  out  of  the  mine  altogether. 
We  were  pressed  by  Mr.  Greene  with  the  phraseology  of  the 
various  sub-sections  of  sect.  51,  from  which  he  argued  that  it 
was  clear  that  the  word  ''  part  "  was  not  used  in  the  sense  in 
which  the  coart  is  now  construing  it  in  other  branches  of  the 
section.     However  that  may  be,  I  am  certain  that  in  sub-sect.  5 
it  is  used  in  the  sense  and  with  the  meaning  which  we  are  now 
putting  on  it  in  the  sub-section  under  consideration.     Sub-sect. 
5  says,  ^'  A  station  or  stations  shall  be  appointed  at  the  entrance 
to  l^e  mine  or  to  different  parts  of  the  mine."     That  is  very 
reasonable,  and  means  that  an  undivided  mine  is   to  have  one 
station,  and  that  where  a  mine  is  cut  up  into  statutable  parts, 
there  must  be  a  station  to  each  such  part.     Whether  or  not  the 
same  construction  is  to  be  put  upon  sub-sect.  6, 1  will  not  say, 
because  that  is  not  now  before  us,  and  I  have  not  formed  an 
opinion  upon  it ;  but  I  am  perfectly  clear,  and  my  brother  Day 
agrees  with  me,  that  in  sub-sect.  5   the  word  ''part"   means 
"  statutable  part "  under  sect.  25.     Now,  supposing  this  mine 
were  one  whole  entire  mine,  and  not  divided  into  parts  or  panels, 
and  that  the  several  districts  that  have  been  referred  to  were  not 
statutable  parts,  it   would  follow  that    the    persons   ordinarily 
employed  in  the  mine  must  have  been  out  of  it  when  the  shot 
was  fired,  and  therefore  these  eighty-seven  men  should  have  been 
out  of  the  mine  altogether  at  the  time  of  firing.     If  it  should 
hereafter  turn  out  that  this  north  side,  with  which  we  are  now 
concerned,  does  really  form  a  ''  panel "  or  ''  part,"  within  sect. 
25,  then,  if  these  men  bad  been  out  of  that  ''  panel "  or  ''  part," 
that  is,  out  of  the  north  side,  although  they  might  have  been 
underground  in  some    other  ''part,"    "panel,"  or   "district," 
there  would  have  been  no  breach  of  the  statute.    There  is  only 
one  other  point  to  be  noticed.     Sect.  51  commences  by  saying 
that  the  general  rules  are  to  be  observed,  "  so  far  as  is  reasonably 
practicable,"  and  it  has  been  argued  that  these  words  "  so  &r  as 
18  reasonably  practicable  "  must  be  read  in  to  each  of  the  several 
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Wauj      provisions  nnder  that  section.     I  will  read  them  in  here^  yet  that 

TBoiufl.      ^^  ^^^  obviate  the  absolnte  necessity  of  the  men  being  oat  of 

_»        the  mine  at  the  time  in  question.     The  magistrate  went  wrong  in 

1886.        saying  that  the  getting  them  oat  woald   be  an  injary  to   the 

Cfj^^ij^gg    working  of  the  mine  as  a  profitable  basiness  concern^  inasmuch 

Regtdatwh    ^s  loss  of  time  and  expense  would  be  incurred  in  getting  them 

^^y  1872^   out   and  bringing  them  in  again.     But  that  is   not  at  all  the 

iJrt'oM^    meaning  of  *' reasonably  practicable''  in  this  instance.     Those 

powder  —     words  mean  ^*  when  you  can   get  them  out,''  and  there  is  no 

Fmhtrt  to     pretence  for  saying  that  that  conld  not  easily  have  been  done.     I 

^'HUrp^^  am  of  opinion,  therefore,  that  there  ought  to  have  been  a  convic- 

mine"-^     tiou  in  this  case. 
Ob9avaws$ef  Judgment    for    the     appellant.       Case    remitted    to    the 

**•  magistrate. 

Solicitor  for  the  appellant.  The  Solicitor  to  the  Treaswry^  by 
liewia  and  Williams^  Merthyr  Tydvil,  as  agents. 

Solicitors  for  the  respondent,  Ullithome,  Ourrey,  and  Villiers, 
agents  for  Simons  and  Plows,  Merthyr  Tydvil. 


QUEEN'S   BENCH    DIVISION. 

July  27  (md  28,  1886. 

(Before  Denman,  J.) 

OSBOENX  V.  MlLXAK.  (a) 

Prisonr^^Oriminal  prisoner^^Oommittal  to  prison  of  unqualified 
person  Ojciing  a^  solicitor — Misdemeanant  of  the  first  divisionr^ 
6^7  Vict.  c.  73,  ss.  2,  32  ;  23  ^  24  Vict.  c.  127,  s.  26  ;  28  * 
29  Vict.  e.  126,  ss.  4,  67 ;  40  ^  41  Vict.  c.  21,  s.  4L 

A  person  who  is  committed  to  prison  under  6^7  Vict.  c.  73,  s.  32, 
and  23  ^  24  Vict.  c.  127,  s.  26,  for  acting  a^  a  solicitor  while 
being  unqualified,  is  not  a  criminal  prisoner  or  a  person  con" 
vicied  of  crime  within  28  Sf  29  Vict.  c.  126,  s.  4,  so  as  to  he 
subjected  to  tlie  treatment  resulting  from  being  placed  on-  the 
criminal  side  of  the  prison. 

Such  person  is  committed  to  prison  under  a  rule  or  order  of  the 

(a)  Reported  by  W.  P.  SvBBiunr,  £e^.,  Benieter«t-Lair. 
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High  Oourt  of  Justice  mthin  the  meamng  of  40  Sr  ^l  Vict.  Osbobiw 

c.  21,  8.  41,  which  provides  that  a  person  so  imprisoned  shall  he  mumam 

treated  as  a  misdemeanant  of  the  first  division  vnthin  the  mean'        

ing  of  28  ^  29  Vict.  c.  126,  s.  67.  188«. 


Qriminai 


THIS  was  an  action  tried  before  Denman,  J.,  without  a  jury,  in        ,p„^,,_ 
which  the  plaintiff  claimed  damages  for  false  imprisonment    CommUtalcf 
and  trespass.     The  amount  of  damages  was  agreed  at  50Z.,  if    w^p^ifiM 
the  plaintiff  should  be  held  entitled  to  judgment.  ^^SJ'^T 

The  facts  and  arguments  appear  sufficiently  in  the  judgment  of    goUdtar^ 
the  learned  iadfire.  MitdemeaaoMt 

•*      ^  offirstdun- 

By  6  &  7  Vict.  c.  73,  s.  2  :  '^^^  f^ 

No  person  shall  act  as  an  attorney  or  solicitor,  or  as  sach  attorney  or  solicitor  soe  f,  4. 

ont  any  writ  or  prooess,  or  commence,  carry  on,  solicit,  or  defend  any  action,  salt,  or 
other  proceeding  in  the  name  of  any  other  person  or  in  his  own  name  in  Her  Majesty's 

High  CSonrt  of  Chancery  or  Conrts  of  Qaeen's  Bench,  Ac or  act  as  an 

attorney  or  solicitor  in  any  canse,  matter,  or  suit,  clyil  or  criminal,  to  be  heard,  tried, 
or  determined  before  any  Jostice  of  assize,  oyer  and  terminer,  or  gaol  delivery 
«...  unless  sach  person  shall  haye  been,  after  the  passing  of  this  Act,  admitted 
and  enrolled  and  otherwise  duly  qualified  to  act  as  an  attorney  or  solicitor,  pursuant 
to  the  directions  and  regulations  of  this  Act,  and  unless  such  person  shall  continue  to 
be  so  duly  qualified  and  on  the  roll  at  the  lime  of  his  acting  in  the  capacity  of  an 
■ttomey  or  solicitar  as  aforesaid. 

By  sect.  32 : 

U  any  attorney  or  solicitor  shall  wilfully  and  knowingly  act  as  agent  in  any  action 
or  suit  hi  any  court  ....  for  any  person  not  duly  qualified  to  act  as  an  attorney 
or  aolicxtor  as  aforesaid,  or  permit  or  suffer  his  name  to  be  anyways  made  use  of  in 
any  such  action,  suit,  or  matter  upon  the  account  or  for  the  profit  of  any  unqualified 
person,  or  send  any  process  to  such  unqualified  person,  or  do  any  other  act  thereby  to 
enable  such  unqualified  person  to  appear,  act,  or  practise  in  any  respect  as  an  attorney 
or  solicitor  ....  knowing  such  person  not  to  be  duly  qualified  as  aforesaid, 
and  complaint  shall  be  made  thereof  in  a  summary  way  to  any  of  the  Superior  Courts 
wherein  such  attorney  or  solicitor  has  been  admitted,  and  proof  mado  thereof  upon 
oath  to  the  satisfaction  of  the  oourt  that  suoh  attorney  or  solicitor  hath  wilfully  and 
knowinc^y  offended  therein  as  aforesaid,  then  and  in  such  case  every  such  attorney 
or  solicitor  so  offending  shall  and  may  be  struck  off  the  roU,  and  for  ever  after 
disabled  from  practising  as  an  attorney  or  solicitor ;  and  in  that  case,  and  upon  such 
complaint  and  proof  made  as  aforesaid,  it  shall  and  may  be  lawful  to  and  for  the  said 
eouit  to  commit  such  unqualified  person  so  acting  or  practising  as  aforesaid  to  the 
prison  of  the  said  oourt,  without  bail  or  mainprise,  for  any  term  not  exceeding  one 


By  23  k  24  Vict.  c.  127,  s.  26 : 

Bvery  person  who  acts  as  an  attorney  or  solicitor  contrary  to  the  enactment  in 
seetion  two  of  the  first  hereinbefore  mentioned  Act  ....  without  being 
qualified  so  to  act,  shaU  be  deemed  guilty  of  a  contempt  of  the  court  in  which  the 
action  ....  in  relation  to  wlSch  he  so  acts  is  brought  ....  and  may 
be  ponialied  aooordiogly. 

By  28  &  29  Vict.  c.  126,  s.  4 : 

'* Criminal  prisoner"  shaU  mean  any  prisoner  charged  with  or  convicted  of  a 


By  sect.  67 : 

In  every  priBon  to  which  this  Act  applies,  prisoners  convicted  of  misdemeanour  and 
not  sentenced  to  hard  labour  shall  be  divided  into  at  least  two  divisions,  one  of  which 
shall  be  called  the  first  division;  and  whenever  any  person  convicted  of  misdemeanour 
is  sentenced  to  imprisonment  without  hud  labour  it  shall  be  lawful  for  the  oourt  or 
Judge  befon  whom  raoh  person  has  been  tried  to  order,  if  suoh  court  or  judge  think 
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OflNxm      fit,  that  tnch  penon  afaall  be  treated  as  a  miedemeanant  of  tiie  fini  diTiaion,  and  a  < 
V.  mudemeaiiaiit  of  the  fint  diTinon  shall  not  be  deemed  to  be  a  criminal  prisoner 

U  HJiAir.      within  the  meaning  of  this  Act. 

I88g>  By  40  &  41  Vict.  c.  21,  s.  41 : 

Criminal  ^^  person  who  shall  he  imprisoned  nnder  any  mle,  order,  or  attachment  for 

m-tJOMcr—      contempt  of  any  conrt  shall  he  in  like  msnner  trsated  ts  a  misdemeanant  of  the  first 
^^^^    M  diyision  within  the  meaning  of  the  said  section  of  the  said  Act 

]SI^?5^        By  role  24  of  the  Prison  Rales  1878  : 

acting  as  The  foregoing  roles  relating  to  misdemeanants  of  the  first  dirision  shall  (to  the 

toUeitor —      exclusion  of  any  other  mles  applicable  exdnsiTely  to  any  psrticnlar  class  of  prisoners) 
Migdematnant  apply  also  to  (a)  any  prisoner  committed  nnder  any  rale,  order,  or  attachment  for 
ofjint  (fi'vi-   contempt  of  conrt. 
sum— 28  f  29 

Viet.  c.  126,  Wildey  Wright  and  H.  0.  Richards  appeared  for  the  plaintiff, 
and  cited,  in  addition  to  the  above  statntes,  the  case  of  Beg.  v. 
Buchanan  (8  Q.  B.  883). 

Sir  Charles  Russell  (A.-G.)  and  E.  8.  Wright  appeared  for  the 
defendant,  and  cited  the  following  authorities :  {Re  Rardwick 
(a  SoUcitor),  49  L.  T.  Rep.  N.  S.  584;  12  Q.  B.  Div.  148; 
Tomlin's  Law  Dictionary,  s.  v.  Convict ;  Wharton's  Law  Lexicon, 
s.  v.  Crime  and  Conviction ;  4  Bl.  Comm.  5 ;  Stephen's  Summary 
of  Criminal  Law,  p.  1 ;  Stephen's  Digest  of  Criminal  Law,  p.  8 ; 
Stephen's  History  of  Criminal  Law,  p.  1.) 

Wildey  Wright  in  reply. 

July  28. — DsNMAN,  J. — The  question  for  decision  in  this  case 
is,  whether  the  defendant,  the  governor  of  HoUoway  Prison,  was 
justified  in  treating  the  plaintiff  as  a  ''  criminal  prisoner,"  or  (to 
use  the  definition  of  sect.  4  of  the  Prisons  Act  1865,  28  &  29 
Vict.  c.  126)  a  prisoner  "  convicted  of  a  crime."  It  was  agreed 
that,  if  he  was  not,  judgment  should  be  given  for  the  plaintiff 
for  bOl.  damages  and  costs ;  otherwise  judgment  for  the  defen- 
dant with  costs.  The  prisoner  was  committed  to  HoUoway 
Prison  under  a  warrant  issued  in  pursuance  of  an  order  of  the 
Queen's  Bench  Division  of  the  High  Court  of  Justice,  dated  the 
28th  day  of  November,  1883,  by  which  (after  reciting  a  hearing 
upon  certain  affidavits  and  upon  a  notice  of  motion,  that  certain 
persons  might  be  punished  under  the  6  &  7  Yict.  c.  73,  and 
23  &  24  Yict.  c.  126  for  having,  they  then  being  certificated 
solicitors,  allowed  the  plaintiff  to  practise  in  their  names,  and  the 
plaintiff  for  having  so  practised,  being  an  unqualified  person), 
it  was  ordered  that  they  should  be  struck  off  the  rolls,  and  that 
the  plaintiff  be  committed  to  the  custody  of  the  governor  of  Her 
Majesty's  Prison,  HoUoway,  for  six  months,  pursuant  to  the 
statutes  in  that  case  made  and  provided.  The  plaintiff  having 
been  arrested  in  pursuance  of  this  order,  was  taken  to  HoUoway 
Gaol,  and,  on  his  arrival,  protested  against  being  placed  on  the 
criminal  side,  and  subject  to  certain  treatment  to  which  he  would 
not  have  been  subjected  if  treated  as  a  prisoner  merely.  The 
governor,  the  defendant,  considering  the  point,  came  to  the  con- 
clusion that  he  ought  to  be  placed  on  that  side  and  treated  as  a 
convicted  criminal  prisoner  not  sentenced  to  hard  labour  for  the 
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period  mentioned  in  the  order  of  the  court.     By  sect.  2  of  6  &  7      Ohboihb 
Vict.  c.   73^   it  waa  enacted  that  no  person  should  act  as  an     nuj^ 
attorney  or  solicitor  without  being  duly  qualified ;  and  by  sect.  32        —^  * 
of  the  same  Act  it  was  enacted  that^  if  any  attorney  or  solicitor        1886. 
shonld  knowingly  act  as  agent  for  any  unqualified  person^  he      ci^Mnal 
might  be  struck  off  the  rolls :  and  then  followed  the  provision    prUcmer^ 
— and  in  that  case,  and  upon  complaint  in  a  summary  way  and  6ommitud  of 
proof  on  oath,  it  shall  be  lawful  to  and  for  the  said  court  to    !|I^JJ^J^ 
commit  such  unqualified  person  to  the  prison  of  the  said  court      actmg  <u 
without  bail  or  mainprise,  for  any  term  not  exceeding  one  year,     aoiidtar^ 
The  plaintiff  was  undoubtedly  committed  under  the  po^^rs  of  ^^^J^"/ 
these  two  sections,  and  it  is  equally  free  from  doubt,  unless  the  non— 28  j-  29 
case  of  Beg,  v.  BtLchanan  (8  Q.  B.  883)  was  wrongly  decided,    Vict  c.  126, 
which  I  cannot  assume,  that  if  the  case  had  arisen  immediately        **   ' 
after  the  passing  of  that  Act  he  would  have  been  liable  to  have 
been  indicted  for  a  misdemeanour,  notwithstanding  the  summary 
proceedings  anthorised  by  sect.  32,  and   notwithstanding   that 
by  sects.  35  and  36  of  that  Act  there  were  special  provisions  that 
a  person  so  acting  should  be  incapable  of  recovering  his  fees,  and 
tfiat  his  offence  should  be  deemed  a  contempt  of  court  and  be 
punished  accordingly.     The  last-named  sections  were  repealed 
by  the  Statute  Law  Revision  Act  of  1874,  but  apparently  only 
for  the  reason  that  in  the  meantime  had  been  passed  the  Solicitors 
Act  1860  (23  &  24  Vict.  c.  127),  which,  by  sect.  26,  provides 
to  the  same  effect.     The  question  is  whether,  under  these  enact- 
ments and  the  enactments  and   rules  relating  to   prisons,  the 
plaintiff  became  a  '^  convicted  criminal  prisoner  '^  by  reason  of 
the  committal  above  described.     I  am  of  opinion,  notwithstanding 
the  powerful  argument  of  the  Attorney-General  to  the  contrary, 
that  be  did  not.     I  do  not  say  that,  if  instead  of  proceeding 
summarily    under    the    Act,    the    paiiiies   complaining   of   the 
plaintiff's    conduct    had    indicted    him    for    a   misdemeanour, 
as   in   Reg.   v.    Btu^hanan  (8   Q.   B.   883),  and    he   had   been 
convicted    of    a    misdemeanour,    he    would    have    been  liable 
to    be   dealt   with  as    he  has;    but,    where    no    indictment  is 
preferred,  nor    any  proceeding    which,   by  statute,  is  made  to 
authorise  a  '^  conviction  "  in  the  ordinary  sense  of  the  word  as 
applied  to  felonies  or  misdemeanours,  whether  punishable   by 
indictment  or  by  magistrates  under  some  statute,  I  do  not  think 
that  any  person  imprisoned  by  any  court  can  be  held  to  be  a 
convicted  "  criminal  prisoner "  within  the  meaning  of  sect.  4  of 
the  Prisons  Act  1865  (28  &  29  Yict.  c.  126).     Several  definitions 
of  the  word  "  crime  "  were  referred  to  by  the  Attorney-General 
in  the  course  of  the  argument,  one  by  Stephen,  J.  in  his  History 
of  Criminal  Law,  which,  read  by  itself,  would  go  further  than  I 
am  prepared  to  indorse ;  but  I  do  not  understand  that  learned 
judge  to  be  there  intending  to  say  anything  contrary  to  what  he 
says  at  the  beginning  of  chap.  2,  art.  15,  of  his  Digest  of  the 
Criminal  Law,  under  the  heading  of  *'  Classification  of  Crimea :  *' 
Every  crime  is  either  treason,  felony,  or  misdemeanour ; ''  and 
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OsBomsB     it  is  in  this  sense  that  I  think  the  word  is  nsed  in  sect.  4  of  the 
21^^^      28  &  29  Yict.  c.  126^  and  I  cannot  hold  that  there  has  been  a 
...^ '      conviotion  of  the  plaintiff  of  any  saoh  offence,  though  it  is 
1886.       possible  that  the  facts  of  the  case  might  have  warranted  such  a 
^VT~^     conviction.      Then,  inasmuch  as   the  plaintiff  was  not,  in   my 
priaoner^    Opinion,  a  Criminal  prisoner  within  the  meaning  of  the  Act,  it 
Committal  of  foUows  from  the  admission  made  at  the  trial  that  the  plaintiff 
^"^^^^    is  entitled  to  judgment.     There  is  another  ground  on  which  I 
^^a^ngas     think  he  is  so  entitled.     Sect.  67  of  the  Act  of  1865  contains  a 
tolidtor--'     provision  for  the  classification  of  misdemeanants  not  sentenced  to 
^f^S^^'  hard  labour  into  two  classes,  according  to  the  order  of  the  judge 
«ion— 28  /^9  ^^^  tri^^  them,  and  empowers  the  judge  to  order  such  persons 
Vict,  c  126,   to   be  treated  as   misdemeanants   of  the  first   division,  and  a 
''  ^*         misdemeanant  of  the  first  division  shall  not  be  deemed  a  criminal 
prisoner  within  the  meaning  of  this  Act.     The  subsequent  Act 
(40  &  41  Yict.  c.  21,  8.  41)  provides  that  any  person  who  shall 
be  imprisoned  under  any  rule,  order,  or  attachment  for  contempt 
of  any  court,  shall  be  in  like  manner  treated  as  a  misdemeanant 
of  the  first  division  within  the  meaning  of  the  said  sect.  67  of  the 
Act  of  1865.     It  may  be  doubtful  whether  the  plaintiff  was, 
strictly  speaking,  imprisoned  for  contempt  of  court,  because  the 
order  under  which  he  was  imprisoned  does  not  so  describe  the 
cause  of  his  committal.     But  if  not,  it  appears  to  me  that,  at  any 
rate,  he  was  imprisoned  under  a  rule  or  order  of  the  High  Court 
of  Justice,  and  that  this  is  sufficient  to  bring  him  within  sect.  41 
of  the  later  Act.     I  do  not  read  these  words  so  as  to  restrict  the 
rules  or  orders  referred  to  necessarily  to  cases  of  contempt  of 
court,  still  less  to  ^^  attachments  ^^  for  contempt  of  court.     But, 
if  it  were  necessary,  I  see  no  difficulty  in  holding  that  this  was 
an  imprisonment  under  a  rule  or  order  for  contempt  of  court, 
inasmuch  as  the  26th  section  of  23  &  24  Vict.  c.  127,  enacts  that 
any  person  who  acts  as  the  plaintiff  acted  ''shall  be  deemed  guilty 
of  a  contempt  of  court,  and  may  be  punished  accordingly,'^  i.e., 
as  for  a  contempt  of  court.      But,  whatever  be  the  exact  con- 
struction  of  the  later  Prisons  Act,   I   do   not  think   that  the 
committal  of  the  prisoner  under  the  order  of  the  Queen's  Bench 
Division  made  him  a  criminal  prisoner  within  the  definition  of 
the  Prisons  Act  1865  (28  &  29  Yict.  c.  126),  and  I  therefore  give 
judgment  for  the  plaintiff  for  50Z.  and  costs. 

Jvdgment  for  plamUff. 
Solicitor  for  the  plaintiff,  /.  P.  Godfrey, 

Solicitors  for  the  defendant,  RcMre  and  Oo.,  agents  for  SoUcUor 
to  the  TreaetMry* 
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QUEEN'S  BENCH  DIVISION. 

Jtme  8  and  Aug.  12,  1886. 
(Before  Lord  Oolbbidgb,  O.J.  and  Cavb,  J.) 

RbQ.  y.    ThB  JUSTIOES  OF  THB  CeNTBAL   CRIMINAL   CoURT.  (a) 

OHfninal  law — Practice — Larceny  and  false  pretences^^Property 
8old — Order  for  restitution  of  proceed*— 24  ^  25  Vict.  c.  96, 
88.  1  and  100 — Jurisdiction  of  Oriminal  Oourt— 'Certiorari, 

The  court  before  which  a  conviction  takes  place  within  the  terms  of 
24  8f  25  Vict,  c,  96,  s.  100,  ha^  jurisdiction  to  entertain  an 
application  for  the  restitution  of  the  proceeds  of  the  goods  as 
well  as  of  the  goods  themselves,  and  the  objection  that  the  order 
made  on  such  (application  is  wrong  in  point  of  law  ca/nnot  be 
taken  on  application  for  a  certiorari  to  quash  the  order  on 
the  ground  of  excess  of  jv/risdiction. 

If  such  proceeds  are  in  the  hands  of  the  criminal  or  of  an  a>gent 
who  holds  them  for  him,  the  application  should  be  granted ;  but 
if  the  person  holding  the  proceeds  does  not  hold  them  for  the 
criminal,  the  application  should  not  be  granted. 

THIS  was  a  rale  calling  upon  the  jastices  of  the  Central 
Criminal  Conrt  to  show  cause  why  an  order  made  by  them 
on  the  8th  day  of  March,  1886,  should  not  be  brought  up  to  the 
Queen's  Bench  Diyision  and  quashed  on  the  ground  of  excess  of 
jurisdiction. 

On  the  10th  day  of  February,  1886,  one  Allen  Foisard,  aUa^ 
Jules  Maloche,  was  indicted  at  the  Central  Criminal  Court  for 
unlawfully  obtaining  by  false  pretences  from  Fran9ois  de  Greye 
eighteen  bales  of  flax  with  intent  to  defraud  and  attempting  to 
obtain  150  bales  with  a  like  intent. 

It  appeared  from  the  eyidenoe  then  giyen  that  Fran9ois  de 
Grreye,  a  flax  merchant  at  Eclos,  in  Belgium,  receiyed  a  letter 
signed  Maloche,  and,  in  pursuance  of  the  order  contained  therein, 
belieying  it  to  be  an  order  from  a  good  firm  with  a  warehouse  at 
the  Liyerpool-street  station  of  the  Great  Eastern  Railway,  sent 
eighteen  bales  of  flax  to  J.  Maloche  at  that  station,  and  the 
deliyery  order  to  43,  Barbican,  the  residence  of  a  tobacconist, 
who  by  arrangement  receiyed  letters  at  that  address  for  the 
prisoner.  The  prisoner  obtained  deliyery  of  the  goods  on  producing 
the  deliyery  order,  and  indorsing  it  with  the  name  '*  J.  Maloche,'^ 
and    signing    the    same    name    in    a    book,  and    immediately 

(a)  Beported  by  JonPB  SmsH,  Bsq^  BAirifltor-at^LAW. 
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Rbo.       conveyed  them  by  the  Great  Northern  Railway  to  Hull,  where 

-      J'         he  appeared  on  the  next  morning  with  a  Frenchman  whom  he 

OF  TBB      introduced  to  a  member  of  one  of  the  principal  firms  of  flax 

GiitnuL     merchants  and  commission  agents  there  as  a  flax  merchant  from 

Obimihal     Lille.     The  prisoner,  apparently  acting  as  interpreter  for  the 

other  man,  commissioned  the  agent  to  sell  the  flax,  whereupon  the 

1886        agent  made  an  advance  of  72Z.  by  cheque  to  the  man  accompanying 

J-  ,  the  prisoner,  who  indorsed  it  and  cashed  it.     The  agent  subse- 

fal9«i^enoe8  qucntly  Sold  the  flax  for  about  115Z.,  from  which  expenses  had 

^Order  for  to  be  deducted.     At  the  time  of  the  trial  the  agent  held  the 

r*^^"^*^  ^  difference  between  the  advance  and  the  price  realised,  and  no 

— Jttr^Ac^n  objection  was  at  any  time  taken  to  his  part  in  the  matter. 

of  Criminai       The  prisoner  having  been  convicted,  an  application  was  made 

Court       ^^y  ijJjq  court  on  behalf  of  the  prosecutor  for  the  restitution  of  the 

proceeds  of  the  sale  of  the  flax  by  the  agent  to  the  prosecutor, 

and  the  Court  thereupon  made  an  order  reciting  that  on  the 

8th  day  of  February,  1886,  one  Allen  Foisard,  otherwise  Jules 

Maloche,  was  convicted  of  unlawfully  obtaining  on  the  16th  day  of 

December,  1885,  by  false  pretences  from  one  Fran9ois  de  Greve 

eighteen  bales  of  flax,  and  that  it  had  been  made  to  appear  to 

the  court  that  the  said  bales  were  on  the  1st  day  of  January, 

1886,  in  the  possession  of  Corrie,  Hanson,  and  Co.,  flax  merchants, 

of  Hull,  who  in  the  said  month  of  January  sold  the  same  for  108Z., 

and  ordering  Corrie,  Harrison,  and  Co.  to  restore  and  deliver  to 

Greve  the  said  sum  of  108Z. 

An  application  was  thereupon  made  to  the  Queen's  Bench 
Division  on  behalf  of  Corrie,  Hanson,  and  Co.  for  a  rule  nisi 
calling  upon  the  justices  of  the  Central  Criminal  Court  to  show 
cause  why  a  writ  of  certiorari  should  not  issue  to  bring  up  the 
order  so  made  to  be  quashed  on  the  ground  of  excess  of  juris- 
diction. This  rule  was  granted  and  now  came  on  for  argument. 
Abrahams  showed  cause  against  the  rule. — The  order  made  by 
the  justices  was  within  their  jurisdiction  to  make,  and  was  quite 
correct.  The  case  comes  within  the  decision  of  the  Court  of 
Appeal  and  the  House  of  Lords  in  Oundy  v.  Lindsay  (34  L.  T. 
Eep.  N.  S.  314;  36  L.  T.  Rep.  N.  S.  345;  38  L.  T.  Hep.  N.  S. 
573;  1  Q.  B.  Div.  348;  2  Q.  B.  Div.  96;  3  App.  Caa.  459), 
where  the  whole  subject  of  the  passing  of  the  property  in  these 
cases  was  discussed.  There  a  person  of  the  name  of  A.  Blenkam 
wrote  to  the  plaintiffs,  and  ordered  goods  of  them,  signing  his 
name  in  such  a  manner  as  to  be  mistaken  for  Blenkiron.  There 
was  a  respectable  firm  of  that  name,  and  the  plaintiffs,  believing 
that  they  were  dealing  with  that  firm,  forwarded  the  goods  to 
Blenkam.  The  defendants  afterwards  purchased  the  goods  from 
Blenkam,  and  it  was  there  held  that  the  property  in  the  goods 
had  never  passed  from  the  plaintiffs,  and  that  they  were  enabled 
to  recover  the  value  of  them  from  the  defendants.  This  case  is 
analogous.  There  was  no  place  of  business  at  43,  Barbican,  and 
there  was  no  contract,  and  the  property  in  the  goods  never 
passed.     [CavXj  J. — ^In  that  case  they  believed  they  were  con- 
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traoting^  and  intended  to  oontraot^  with  a  respectable  firm  which         R^a. 
actaally  existed.     With  whom  did  they  intend  to  contract  here  ?]  ^^^  jusncis 
With  a  merchant  carrying  on  business  at  43^  Barbican^  who  did      qf  thb 
not  exist.     As  far  as  the  advance  by  the  broker  is  concerned^  the     Cbnibal 
case  of  Beg.  v.  StuncUffe  (11  Oox  C.  C.  318)  is  in  point.     There  it     ^^^"^ 
was  held  that  the  100th  section  of  24  &  25  Yict.  c.  96^  applies  to  ' 

cases  of  false  pretences  as  well  as  felony ;  and  the  fact  that  the        1836. 
prisoner  parted  with   the  goods   to   a  bond  fide   pawnee  does    Tjjj.I^and 
not  disentitle   the   original  owner  to  the  restitution  of  goods,  y^^  pXtences 
Hayes^   J.  there  said  :   "  It   would  appear  from  the   cases  of  —Order  for 
ScaUergood  v.  Sylvester  (15  Q.  B.  506)  and  Eorwood  v.  SmUh  ''^^'^f''"^ 
(2  T.  R.  750)  that  even  where  stolen  property  was  parted  with  j^Mdction  of 
by  the  thief  in  market  overt  the  property  was  revested  in  the      Criminal 
original  owner  on  conviction.     In  such  cases  the  ownership  was       Court, 
transferred  quite  as  effectually  by  the  sale  in  market  overt  as 
could  be  done  by  the  sale  or  pawn  of  goods  obtained  by  false 
pretences ;  the  cases  are  therefore  quite  analogous.     The  statute 
revested  the  property  in  the  goods  in  the  original  owner^  and  he 
was  therefore  entitled  to  his  order .^^     [Cavb^  J. — That  case  goes 
too  far^  and  it  draws  no  distinction  between  sales  and  pledges. 
The  law  is  clearly  laid  down  in  Moyce  v.  Newington  (39  L.  T.  Bep. 
N.  S.  535 ;  4  Q.  B.  Div.  32).     There  W.  purchased  and  obtained 
delivery  of  certain  sheep  from  the  defendant  by  false  pretences. 
The  plaintiff  purchased  the  sheep  from  W.^  and  paid  W.  for  them 
without  knowledge  of  the  frauds   the  defendant  having   done 
nothing  in  the  meantime  to  avoid  the  contract  between  himself 
and  W.     The  defendant,   finding  the  sheep  on  the  plaintiff's 
premises,  retook  possession  of  them.     W.  having  been  convicted 
of  obtaining  the  sheep  by  false  pretences  on  the  prosecution  of 
the  defendant,  it  was  held  that  the  effect  of  24  &  25  Yict.  c.  96, 
B.  100,  was  not  to  revest  the  property  in  the  sheep  in  the  defen- 
dant as  against  the  plaintiff,  who  had  acquired  a  good  title  to 
them  before  the  conviction,  and  consequently  that  the  defendant 
was  liable  in  an  action  by  the  plaintiff  for  the  value  of  the  sheep. 
I  do  not  see  any  reason  why  this  rule  should  apply  to  purchasers 
only,  and  not  to  partial  transfers.]    The  case  falls  within  Higgons 
V.  Burton  (26  L.  J.  342,  Ex.),  where  it  was  decided  that  when  a 
party  has  obtained  goods  by  false  pretences  without  any  contract 
of  sale  to  himself,  as  when  he  falsely  and  fraudulently  represents 
that  another  person  has  authorised  him  to  purchase  the  goods, 
the  original  owner  can  recover  the  goods  from  a  party  to  whom 
they  have  been  sold  or  pledged  by  the  person  who  fraudulently 
obtained  them  before  any  notice  of  the  fraud  or  any  disaffirmance 
of  the   transaction  by  the  real   owner.     [Cave,   J. — Only  the 
possession,  and  not  the  property,  passed  there.]     It  is  contended 
that  the  property  did  not  pass  here.     Further,  this  is  a  rule  for  a 
writ  of  certiorari  on  the  ground  of  excess  of  jurisdiction.     There 
was  clearly  jurisdiction  to  make  the  order.     [Cave,  J. — Can  the 
court  give  itself  jurisdiction  by  finding  the  facts  wrongly  ?     Lord 
CoLiBiDGE,  C.J. — ^The  two  principles  have  always  seemed  to  me 
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Rbs.  to  be  mutually  destructiye :  firsts  that  when  an  order  of  juaidces 

,p^  J-  is  returned^  and  the  proceedings  are  regular  in  practice^  and  the 

OF  THs  <^A8e  is  one  over  which  the  justices  had  jurisdiction^  the  court  will 

Gbmtral  not  hear  affidavits  impeaching  their  decision  on  the  facts^  nor  if 

GBDaifAL  ^Y^Qj  return  the  evidence  will  it  review  their  judgment  thereon 

^^'  (Reg.  y.  Bolton,  1  Q.  B.  66;  4  P.  A  D.  679) ;  and,  secondly,  that 

1886.  the  justices  cannot  give  themselves  jurisdiction  by  finding  the 

,.  ,  facts  wronrfy-     Here  I  do  not  see  how  we  can  question  the 

Larceny  and   ^    j .  n  S.  _j.  t 

false  pretences  tindmg  Ot   the  COUrt.J 

—Order  for       WUberfoTce  in  support  of  the  rule. — The  order  of  the  justices 
resMutton  of  ^^  \^^  ^^  ^j^^  f ^^^  ^f  j^     rjijj^  decision  of  the  court  below  in 

j^f^cLrqf  Liridsay  v.  Oundy  (84  L.  T.  Eep.  N.  314;  1  Q.  B.  Div.  348), 
Criminal  that  the  definition  of  property  in  24  &  25  Vict.  c.  96,  sect.  1,  did 
Court,  j^Q^  apply  to  the  word  ^' property'^  in  the  100th  section,  was 
never  questioned  by  the  Court  of  Appeal  or  House  of  Lords,  who 
reversed  the  court  below  on  other  grounds.  That  being  so,  it  was 
not  in  the  power  of  the  justices  to  make  this  order.  [Lord 
C!oLBBii)OB,  C.J. — ^If  the  court  had  jurisdiction  to  enter  on  the 
inquiry,  can  we  disturb  their  decision  ?]  If  this  court  cannot 
review  an  erroneous  decision  of  the  justices  the  aggprieved  party 
has  no  remedy. 

Abrahams  in  reply,  as  to  the  power  of  the  court  to  order  the 
restitution  of  the  proceeds  of  the  property,  cited  Reg,  v.  Oorpora^ 
Hon  «/  London  (27  L.  J.  231,  M.  C.) ;  The  New  Zealand  wnd 
AustraUan  Land  Oompamy  v.  Ruston  (43  L.  T.  Bep.  N.  S.  473 ; 
5  Q.  B.  Div.  474) ;  Kalienbach  v.  Leuns  (53  L.  T.  Bep.  N.  S. 
787;  10  App.  Cas.  617). 

Our.  adv.  wdU 

Aug.  12. — The  judgment  of  the  court  (Lord  Coleridge,  C.J. 
and  Gave,  J.)  was  delivered  by 

Lord  CouEBiDOB,  C.J. — In  this  case  Mr.  Wilberforce  obtained 
a  rule  calling  on  the  justices  of  the  Central  Criminal  Court  to 
show  cause  why  an  order  of  theirs  made  on  the  8th  day  of  March 
last  should  not  be  brought  up  and  quashed  for  want  of  jurisdic- 
tion. The  order  in  question  recited  that,  on  the  8th  day  of 
February,  1886,  one  Allen  Foisard,  otherwise  Jules  Maloche,  was 
convicted  of  unlawfully  obtaining,  on  the  16th  day  of  December, 
1885,  by  false  pretences,  from  one  Fran9ois  de  Gh*eve  eighteen 
bales  of  flax,  and  that  it  had  been  made  to  appear  to  the  court 
that  the  said  bales  were,  on  the  1st  day  of  January,  1886,  in  the 
possession  of  Corrie,  Hanson,  and  Co.,  flax  merchants,  Hull,  who 
in  the  said  month  of  January  sold  the  same  for  1082.,  and  ordered 
Corrie,  Hanson,  and  Co.  to  restore  and  deliver  to  Greve  the  said 
sum  of  108Z.  This  order  was  made  under  the  24  &  25  Yict.  c.  96^ 
s.  100,  which  enacts  that  '^  if  any  person  guilty  of  any  such  felony 
or  misdemeanour  as  is  mentioned  in  this  Act  in  stealing, 
taking,  obtaining,  extorting,  or  embezzling,  converting,  or 
disposing  of,  or  in  knowingly  receiving  any  chattels,  money, 
valuable  security,  or  other  property  whatsoever,  shall  be  indicted 
for  such  offence  by  or  on  the  behalf  of  the  owner  of  the  property^  or 
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his  executor  or  ftdminiBtrator,  and  convioted  thereof^  in  aaoh  case        Rm. 
the  property  shall  be  restored  to  the  owner  or  his  representative ;  ^^^  j^gnmm 
and  in  every  case  in  this  section  aforesaid  the  court  before  whom      or  tbb 
any  person  shall  be  tried  for  any  snch  felony  or  misdemeanour  shall     Central 
have  power  to  award  from  time  to  time  writs  of  restitution  for  the     ^^^^ 
said  property,  or  to  order  the  restitution  thereof  in  a  summary  ' 

manner/^     By  sect.  1  of  the  same  Act  it  is  enacted  that  '^  the       1S86. 
term  property  shall  include  every  description  of  real  and  personal    TarM^and 
property,  money,  debts,  and  legacies,  and  all  deeds  or  instruments  faite  pntencu 
relating  to  or  evidencing  the  title  or  right  to  any  property,  or   —Order  for 
gfiving  a  right  to  recover  or  receive  any  money  or  goods,  and   ^^^*^^^^^ 
shall  also  include  not  only  such  property  as  shall  have  been  jun9du^  of 
originally  in  the  possession  or  under  the  control  of  any  party,  but      Criminal 
also  any  property  into  or  for  which  the  same  may  have  been        ^^^' 
converted  or  exchanged,  and  anything  acquired  by  such  convert 
sion  or  exchange,  whether  immediately  or  otherwise.'^     The  first 
point  taken  was,  that  this  definition  did  not  apply  to  the  word 
''property"  in  the  100th  section,  and  consequently  that  the 
justices  had  no  jurisdiction  to  order  restitution  of  the  proceeds  of 
the  flax.     In  support  of  this  contention  the  case  of  Oundy  v. 
Lindsay  {ubi   sup.)   was   cited.     That  case,   however,   decided 
nothing  as  to  the  jurisdiction  of  the  Central  Criminal  Court. 
What  it  did  decide  was  that,  where  goods  have  been  obtained  by 
false  pretences  and  sold  to  an  innocent  purchaser  who  has  resold 
them  before  the  conviction  of  the  criminal,  the  interpretation 
clause  does  not  so  apply  to  the  100th  section  as  to  give  the 
prosecutor  a  title  to  the  produce  of  the  goods  in  the  hands  of  an 
innocent  person  who  has  bought  and  resold  the  goods  before  the 
conviction.     There  are  several  cases,  such  as  that  of  Harris 
(Noy,  128),  and  that  of  HcMberrie  (cited  in  Holiday  v.  Hicks, 
Cro.  Eliz.  661),  and  Reg.  v.  Powell  (7  C.  &  P.  640),  which  show 
that  under  both  the  21  Hen.  8,  c.  11,  and  the  7  &  8  Geo.  4,  c.  29, 
B.  57,  which  are  similar  in  terms  to  the  24  &  25  Vict.  c.  96, 
s.  100,  the  courts  before  which  the  prisoners  have  been  convicted 
of  larceny  have  been  in  the  habit  of  ordering  restitution  either  of 
the  goods  stolen,  or  of  their  proceeds,  according  to  circumstances. 
Hie  second  objection  was,  that  the  order  was  wrong  in  point  of 
law ;  but  that  is  an  objection  which  can  only  be  taken  by  way  of 
appeal,  and  not  upon  an  application  for  a  certiorari  on  the  ground 
of  excess  of  jurisdiction.     An  application  for  the  restitution  of 
property  stolen,  or  obtained  by  false  pretences,  is  rightly  made  to 
the  court  before  which  a  felon  or  misdemeanant  is  convicted ;  and 
if  the  goods  have  been  sold,  an  application  may  be  made  for  the 
restitution  of  the  proceeds,  which,  if  they  are  in  the  hands  of  the 
criminal  or  of  any  agent  who  holds  them  for  him,  should  be 
granted.     If  the  person  holding  the  proceeds  does  not  hold  them 
for  the  criminal,  the  application  should  not  be  granted  ^  but  the 
fact  that  the  court  may  have  come  to  a  wrong  decision  does  not 
establish  an  excess  of  jurisdiction.     It  is  a  very  common  mistake 
to  soppose  that  it  does ;  but  where  a  court  has  jurisdiction  to 

L  2 


148  OREUZNAL  LAW  OASES. 

Bn.        entertain  kq  Bipplicstion,  it  does  not  lose  its  jnrisdiction  by  ooming 

Tub  Jnmi  ^  *  wrong  concliiHioD,  whether  it  is  wrong  in  point  of  law  or  of 

or  Tn***  ^ct-     Before  parting  with  the  case,  it  may  be  as  well  to  obserre 

Cmmu.     that,   althoDgh  the  conviction  took   place   on  the   8th   day   of 

CuMiML     Febroary,  the  order  in  question  was  not  made  until  the  8th  day" 

'      of  March.     No  objection  was  taken  to  the  order  on  this  ground ; 

lesCL        and  it  is  possible  that  the  application  may  have  been  made  on  the 

~~       8th  day  of  Febroary  and  postponed  to  the  8th  day  of  March  on 

/a^pninett  the  application  of  Messrs.  Corrie,  Hanson,  and  Co,     We  only 

-  Order  ^  desiro  to  gnard  against  this  ease  being  cited  as  an  aabhority  for 

""J^J*™  '"^  any  other  position  than  this,  that  the  coort  before  which  a  conric- 

J^udSion  tf  ^o^  tabes  place  within  the  terms  of  24  Ik  25  Vict.  c.  96,  s.  100, 

OiMwif     has  jarisdiction  to  entertain  an  application  for  the  restitation  of 

^^'"^^       the  proceeds  of  the  goods  as  well  as  of  the  goods  themselves. 

Neither  must  it  be  supposed  that  we  hold  the  order  which  was 

made  in  this  case  to  have  been  rightly  made  in  point  of  law. 

The  role  must  be  discharged  with  coats. 

Solicitors  for  the  original  owner,  Abrahatna,  Son,  and  Oo. 
Solicitor  for  the  pnTchaser,  Oldman. 


CROWN    CASES    RESERVED. 

Saturday,  Dec.  11,  1886. 

(Before  Lord  CoLiBiDaE,  C.J.,  Dehiun,  Haweikb,  Sthphbh,  and 
DAT,  JJ.) 

Req.  v.  Hadfixld,  (a) 

Perjury — Evidence  true  as  to  one  oceasion  attributed  to  another 
occasion — MiUeriality  —  Sufficiency  of  indictment — Seizure  of 
unsourid  food— Public  Health  Act,  1875,  sa.  116,  117,  263. 

U.,  an  inspector  of  nvdtancegfor  the  borough  of  8.,  was  convicted 
of  perjury  on  an  indictment  which  alleged  that,  upon  the  hearing 
of  an  information  agai'nst  G.,for  exposing  for  sale  a  number  of 
rabbitii  which  were  unfit  for  the  food  of  man,  contrary  to  the 
Public  Health  Act,  1875,  it  was  a  material  question  whether  H. 
had  duly  inspected  and  exiMni^ed  the  carcases  of  the  rabbits,  and 
whether  such  carcases  kad  appeared  to  hdm  to  be  unfit  for  the 
food  of  man  before  and  at  the  time  when  he  seized  the  same 
under  the  provisions  of  the  Public  Health  Act.  The  indictment 
then  alleged  that  H.  falsely  swore  [amongst  other  things)  that 


^ 


(fl)  Reported  by  B,  OumtwaBAii  Hisa,  K«q.,  Barriitra-at-lAw. 
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he  had  ezamijied  critically  every  rabbit,  and  set  ovi  the  evidence        Ri». 
giving  the  details  of  stich  examvnation ;  and  further  alleged  that    „    ^' 

H.  did  not  m  truth  examine  the  rabbits  in  the  manner  sworn.   It        

appeared  thai  upon  two  occoMons  s%ibsequently  to  the  time  of       1886. 
seizure,   when    he   had   merely   made  a  cursory   examinaiion,  p  .        ^  ._ 
sufficient,  however,  to  entitle  him  to  seize  the  rabbits,  he  had  dencetnuoM  to 
examined  them  as  he  had  sworn  he  had.     It  also  appeared  tliat,   one  ocamon 
at  the  time  of  the  seizure,  the  rabbits  were,  in  fact,  unfit  for  tlie  ""^^^*''  ^^ 

food  of  man,  gion—Afate^ 

Held,  that,  as  the  indictment  did  not  allege  that  the  evidence  was  riaHty—Sn^ 
given  with  reference  to  the  time  of  seizure,  and  since  the  evidence,     -^^^^^^ 
if  taken  with  reference  to  the  other  occasions  upon  which  exami- 
nations were  made,  was  perfectly  i/rue^  all  the  allegations  might 
be  true  without  H,  having  sworn  falsely,  and  that,  therefore,  no 
offence  was  disclosed  upon  the  indictment, 

CASE  reserved  by  Wills^  J.  apon  the  trial  of  an  indictment  for 
perjnry  at  the  Leeds  Spring  Assizes^  1886^  which  stated  the 
following  facts : — 

The  defendant  was  an  inspector  of  nuisances  for  the  borough 
of  Sheffield. 

On  the  20th  day  of  February,  1886,  a  person  named  Grayson 
exposed  for  sale  in  the  market  at  Sheffield  forty-six  dead  rabbits 
intended  for  the  food  of  man. 

They  were  diseased,  unsound,  and  unwholesome,  and  unfit  for 
the  food  of  man. 

The  defendant  looked  at  them,  and  seeing  that  they  were 
unfit  for  human  food  seized  them  under  the  powers  of  the  Public 
Health  Act,  1875,  s.  116. 

On  the  same  evening,  after  their  removal  to  the  premises  of  the 
corporation,  he  examined  them  minutely  in  company  with  an 
ex-mspector  of  nuisances  named  Wood,  and  the  next  day,  the 
21st,  he  examined  them  again  minutely,  one  by  one,  in  company 
with  Dr.  White,  the  medical  officer  of  health. 

On  the  22nd  he  applied  to  a  magistrate  to  deal  with  them 
aooording  to  the  provisions  of  sect.  116,  and  the  magistrate 
condemned  them  and  ordered  them  to  be  destroyed. 

On  the  12th  day  of  March,  1886,  the  defendant  took  out  a 
summons  against  Grayson  under  sect.  117.  (The  material 
portions  of  the  summons  recit-ed  in  the  indictment  were  here 
set  out.) 

The  summons  was  heard  on  the  26th  day  of  March.  It  was 
upon  this  occasion  that  the  defendant  gave  the  evidence  in 
respect  of  which  the  present  prosecution  arose.  The  following 
are  the  material  parts  of  his  evidence  :  ^'  I  saw  forty-six  rabbits 
on  the  stall  skinned.  The  defendant  (i.e.,  Grayson)  was  selling 
ihem.  I  examined  them  ....  There  was  inflammation 
of  the  lungs.  They  were  unfit  for  human  food.  I  said  to 
Grayson  that  I  should  seize  them  ....  I  seized  them  and 
they  were    taken    to    the    stores Cross-examined 
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Rio.        •     •     .     .     J  exwmned  all  the  forty-six.    I  took  them  all  iit  my 
Hadstbld     ^^«    ^l^ysoi^  did  not  ask  me  to  point  out  what  was  wrong 

*    with  them.     Mr.  Parish  was  brought  on  the  scene.     I  did  not 

1886.        keep  my  gloves  on.    I  took  all  the  forty-six  rabbits  up  to  examine 
p    "ZIe  '  *^<*''<*^^^-     -f^  ^<>^*  '^^  probably  a  quarter  of  am  hour.    I  looked' 

d^etrue  as  to  ^  "oe  how  they  had  been  killed I  went  down  to  the 

one  occasion  stores  with  the  rabbits  .  .  .  .  I  critically  examined  every 
^^^^^  ^^  one  ....  1  examined  the  rabbits  again  after  leaving  the 
non^Mat^  stall  to  see  how  they  had  been  killed.^' 

naHty— Suffix  Dr.  White  was  also  called  on  the  26th  day  of  March^  and 
.c^cyo/  proved  that  on  the  21st  day  of  February  he  made  a  separate 
examination  of  each  of  the  forty-six  carcases^  and  that  they  were 
in  the  state  described  by  the  defendant.  No  evidence  was  given 
on  behalf  of  Grayson.  The  justices  convicted  Grayson  and  fined 
him  3(2.  in  respect  of  each  rabbit. 

The  passages  in  italics  are  those  in  respect  of  which  the  jury 
have  found  that  perjury  has  been  committed. 

A  copy  of  the  indictment  accompanies  and  forms  part  of  this 
case,  (a)     It  contains  two  counts,  the  >first  alleging  perjury  at 

(a)  The  indiotment  was  as  follows  :~West  Riding  of  l^rkshire  to  wit— The 
jurors,  ^.,  present  that  heretofore  and  after  the  malting  and  passing  of  the  Pablic 
Health  Act,  1875,  to  wit,  on  the  20th  day  of  February  in  the  year  of  onr  Lord  1886, 
Thomas  Hadfield  was  an  inspector  of  nuisances  in  and  for  the  borough  of  Sheffield  in 
the  said  Riding,  and  that  Joseph  Gfrayson  was  a  flsh  and  game  dealer  oanying  on 
business  in  the  Fitzaian  Market,  in  the  said  borough.  And  the  jurors,  &c.,  do  further 
present  that  afterwards,  and  within  six  calendar  months  of  the  day  of  the  committing 
of  the  alleged  offence  next  hereinafter  mentioned,  to  wit,  on  the  26th  day  of  March  in 
the  year  last  aforesaid,  the  said  Joseph  Grayson  duly  appeared  before  Bdward  Tozer, 
esquire,  and  John  Edward  Bingham,  esquire,  two  of  Her  Majesty's  justices  of  the 
peace  in  and  for  the  said  borough,  to  answer  before  such  justices  a  certain  information 
and  complaint  against  the  said  Joseph  Grayson,  then  and  there  preferred  and  laid 
against  him,  and  then  and  there  depending  before  the  said  justices,  for  that 
he,  the  said  Joseph  Grayson,  had  within  the  borough  aforesaid  unlawfully 
committed  an  offence  against  the  said  Public  Health  Act,  1876,  to  wit, 
that  on  the  20th  day  of  February  in  the  year  of  our  Lord  1886,  the  carcases 
of  forty-six  rabUts  exposed  for  sale  on  certain  premises,  to  wit,  a  stall  in 
the  Fitzaian  Market,  in  the  said  borough,  and  intended  for  the  food  of  man, 
were  inspected  and  examined  by  the  said  Thomas  Hadfield,  an  inspector  of 
nuisances  for  the  said  borough,  and  such  carcases  then  appearing  to  the  said  Thotaas 
Hadfield,  as  iruoh  inspector  of  nuisanoee,  to  be  deceased,  unsound,  unwholaBOBie,  and 
unfit  for  the  food  of  man,  were  then  and^  there  lawfully  seized  by  the  said  Thomas 
Hadfield,  as  such  inspector  of  nuisances,  under  and  by  virtue  of  the  said  Public 
Health  Act,  1875,  and  ^at  the  said  carcases  did  then  belong  to  him,  the  said  Joseph 
Grayson,  and  that  he,  the  said  Joseph  Grayson,  was  the  person  in  whose  possession, 
and  on  whose  premises,  the  said  carcases  were  so  found  as  aforesaid,  contrary  to  the 
said  Public  Health  Act,  1875,  and  that  the  said  carcases  were,  on  the  22nd  day  of 
February,  in  the  year  of  our  Lord  1886,  brought  before  Charles  Belk,  esquire,  one  of 
Her  Majesty's  justices  of  the  peace  in  and  for  tiie  said  borough,  and  then  appearing  to 
him  to  be  diseased,  unsound,  unwholesome,  and  to  be  unfit  for  the  food  of  man,  were 
by  him  duly  ordered  to  be  destroyed.  And  the  jurors,  &c.,  do  further  present  that 
on  the  said  26th  day  of  March,  in  the  year  of  our  Lord  1886,  l^e  said  charge  uid 
complaint  against  the  said  Joseph  Grayson  came  in  due  form  of  law  to  be  heard  and 
detennined  by  and  before  the  said  Edward  Tozer  and  John  Edward  Bingham,  being 
such  justices  as  aforesaid,  and  having  competent  authority  then  and  there  to  hear  and 
determine  the  same.  And  the  jurors,  &e.,  do  further  present  that,  on  <3ie  hearing  and 
determination  of  tiie  said  ohaige  and  complaint,  so  depending  as  aforesaid  before  the 
said  justices  as  aforesaid,  the  said  Thomas  Hadfield  appeared  as  a  witness  against  the 
said  Joseph  Grayson,  in  support  of  the  said  charge  and  complaint,  and  was  then  abd 
there,  in  doe  fonn  of  law,  sworn  and  took  hh  oozporal  oath  upon  tlie  Hely  Gospd  ef 
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common  law^  the  seoond  alleging  that  the  defendant  wilfully  and 
carmptly  gave  Mse  evidence  on  an  examination  on  oath  nnder 
oertain  proyisions  of  the  Pnblic  Health  Act^  1875. 

The  seoond  count  is  framed  npon  sect.  263  of  the  said  Act.  18B& 

The  statements  of  the  defendant  in  italics  would  have  been  all  p^fj^„y^  j^^u- 
tme  if  they  had  been  spoken  with  respect  to  the  examination  o{ dencAtrwitu  to 
the  carcases  which  lie  made  on  the  night  of  the  20th  day  of  *^?^^*^ 
February  in    company  with   Wood,    or   with   respect    to   the  ^1^^^^ 

God,  fh*t  th«  eTidence  which  be  the  laid  Thomas  Hadfield  would  than  and  there  riaUiy—  Suffi^r 
«Te  ahonld  be  the  trnth,  the  whole  trath,  and  nothing  but  the  trnth,  so  help  him       dencjf  of 
God,  hj  and  before  the  said  Edward  Tozer  and  John  Edward  Bingham,  then  and     indtelfMnt. 
there  being  mioh  jnttioee  as  aforesaid,  and  having  competent  authority  and  jurisdic- 
tion to  adminiater  the  aaid  oath.    And  the  jurors,  &o.,  do  further  present  that,  upon 
the  hearing  of  the  said  oharge  and  complaint,  so  depending  as  aforesaid  before  the 
aaid  justices  as  aforesaid,  it  became  and  was  a  materiid  question  whether  he  the  said 
Thomas  HadSeld,  as  such  inspector  of  nuisances,  had  duly  inspected  and  examined 
the  aaid  carcases  of  the  said  forty-six  rabbits  so  exposed  for  sale  as  aforesaid,  and 
whether  such  carcases  had  appeared  to  him,  the  said  Thomas  Hadfield,  as  such 
inspector  of  nuisances,  to  be  diseased,  unsound,  unwholesome,  and  unfit  for  the  food 
of  man,  before  and  at  the  time  when  he  seised  the  same  under  the  provisions  of 
the  said  Public  Health  Act,  1S76.    And  the  jurors,  te^  do  farther  present  that  the 
said  Thomas  Hadfield,  upon  his  oath  aforesaid,  unlawfully,  falsely,  corruptly,  and 
wUfnlly,  before  the  justices  aforesaid,  did  depose  and  swear  (amongst  other  things)  in 
aabstuce  and  to  the  effect  following;  that  is  to  say:  *<I  examined  them  (meaning 
the  said  carcases  of  the  said  rabbits^    They  were  merely  skin  and  bone,  scarcely  any 
flesh.    The  whole  of  the  viscera  were  gone,  except  in  four  cases.    They  (meaning 
the  said  zmbbits  when  alive)  had  suffered  from  ipflammation  of  the  lungs.    They  were 
all  pratty  much  alike.    They  had  not  been  killed  in  the  ordinary  way.    There  were 
no  iraees  of  gunshot,  dog  bite,  or  dislocation  of  the  neck.    I  examined  ail  the  forty- 
six  (meaning  all  the  forty-six  carcases  of  the  said  rabbits).    I  took  them  ail  in  my 
hand.    I  did  not  keep  my  gloves  on.    I  took  all  the  forty-six  rabbits  up  to  examine 
separately.    It  took  me  probably  a  quarter  of  an  hour.    I  looked  to  see  how  they  had 
been  killed.    I  critically  examined  every  one.    Whereas,  in  truth  and  in  iact,  the 
said  Thomas  Hadfield  did  not  examine  the  said  rabbits,  and  did  not  see  and  ascertain 
npon  such  examination  that  they  were  merely  skin  and  bone,  and  had  scarcely  any 
flesh,  and  that  the  whole  of  the  viscera  were  gone,  except  in  four  oases,  and  that  the 
said  rabbits  when  ahve  had  suffered  from  inflammation  of  the  lungs,  and  were  all 
pretty  much  alike,  and  that  they  had  not  been  killed  in  the  ordinary  way,  and  that 
there  were  no  traces  of  gunshot,  dog  bite,  or  dislocation  of  the  neck  on  them.    And 
whereas,  in  trath  and  in  fi^t,  he,  the  said  Thomas  Hadfield  did  not  examine  all  the 
forty-six  carcases  of  the  said  rabbits,  and  did  not  take  them  all  in  his  (the  said 
Thomas  Hadfield^s)  hand,  and  he  the  said  Thomas  Hadfield  did  keep  his  gloves  on, 
and  did  not  take  iSl  the  forty-six  rabbits  up  to  examine  separately,  and  it  did  not 
take  him  the  said  Thomaa  Hadfield  a  quarter  of  an  hour,  and  he  did  not  look  to 
sse  bow  they  had  been  killed,  and  he  did  not  critically  examine  every  one,  as  he,  the 
said  Thomas  Hadfield,  well  Imew  at  the  time  when  he  so  swore  as  aforesaid.    And  so 
the  jurors  aforesaid,  upon  their  oath  aforesaid,  do  say  that  the  said  Thomas  Hadfield, 
on  the  aSth  ;day  of  March  in  the  year  of  our  Lord  1886,  before  the  said  Edward 
Toier  and  John  Edward  Bingham,  beii^  snob  justices  as  aforesaid,  by  his  own  act 
and  consent,  and  of  his  own  most  wicked  and  corrupt  mind,  in  manner  and  form 
aforesaid,  falsely,  wilfully,  wickedly,  and  corruptly  did  commit  wilful  and  corrupt 
psrjiuy,  to  the  great  displeasure  of  Almighty  God,  in  contempt  of  our  Lady  the 
Qbmo  and  her  laws,  to  the  evil  example  of  aU  others  in  the  like  case  offending,  and 
sgainst  the   peace  of  our  Lady  the  Queen,   her  crown   and   dignity.    And  the 
jurors,  flfcc,  do  further  preeent  that  the  said  Thomas  Hadfield  did,  on  the  26th  day  of 
March,  1886,  at  the  borough  of  Sheffield  aloresaid,  wilfully  and  corruptly  give  false 
evidsnos  npon  the  examination  on  oath  of  him,  the  said  Thomas  Hadfield,  uider  the 
provisions  of  the  Pnblic  Health  Act,  1876,  upon  the  hearing  and  determination  of  a 
certain  information  and  complaint  against  Joseph  Grayson,  before  the  said  Edward 
Tonr,  ea^pire,  and  John  Edward  Bingham,  esquire,  two  of  Her  2^jesty*s  justices  of 
the  peace  in  and  for  the  said  borough  and  having  juzisdiotion  in  the  premises,  against 
thefom  of  the  statute  in  such  case  made  and  provided,  and  against  the  peace  of  our 
Lady  the  QiieeD»  her  crown  and  dignity. 
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Rw.        examination  made  on  the  2l8t  day  of  Febraary  in  company  with 
^^'         Dr.  White.     There  was,  however,  abundant  evidence  that  they 
.^    '    were  ma.de  not  in  respect  of  either  of  those  occasions,  bat  in 
1886.        respect  of  the  examination   which  preceded   the  seizure,  and 
B^T~     .  which  took   place  in  the  market.     That  examination  was  of  a 
d^etrue <uto '^^  corsory  kind,  the  defendant  having  merely  looked  at  the 
one  occasion  carcases  and  tamed  one  or  two  over  with  his  stick.     The  con- 
""^'^  ^^  dition  of  the  carcases  was  sach  that  this  cursory  examination  was 
sion—Mate^  amply  Sufficient  to  show  both  that  they  were  all  belonging  to  one 
rialiUf^  Suffi"  lot,  and  in  the  same  condition,  and  that  they  were  diseased  and 
•^«^  ^^i     ^°^^  '^^  food.     It  was  proved  and  not  disputed  by  the  prosecu- 
tion that  the  carcases,  when  examined  on  the  21st,  were  in  such 
a  state  that  they  must  have  been  in  the  same  condition  of  disease 
and  unfitness  for  human  food  on  the  night  of  the  20th. 

I  reserved  the  question  whether,  the  statements  upon  which  the 
conviction  has  taken  place  being  true  as  to  everything  except  the 
occasion  upon  which  the  examination  was  made,  and  the  state  of 
the  carcases  having  been  such  when  the  detailed  examinations 
were  made  that  the  state  of  the  carcases  at  the  time  of  seizure 
must  have  been  truly  described  in  the  defendant's  evidence,  the 
fact  that  the  examination  of  the  carcases  was  attributed  to  the 
wrong  occasion  was  sufficiently  material  to  support  a  conviction 
for  perjury. 

I  also  reserved  the  question  whether,  supposing  that  the  fact 
of  the  defendant's  examination  of  the  carcases  being  attributed 
to  the  wrong  occasion  is  sufficiently  material  to  support  the  con- 
viction, the  allegation  of  materiality  in  the  first  count  of  the 
indictment  is  sufficient. 

Mr.  Lockwood,  of  counsel  for  the  defendant,  objected  to  the 
first  count  of  the  indictment  on  the  ground  that,  ''  having  averred 
that  it  was  a  material  fact  as  to  whether  the  examination  of  the 
carcases  took  place  at  the  time  when  and  before  the  defendant 
seized  the  rabbits,  it  does  not  go  on  to  state  that  the  examination 
alleged  to  have  been  referred  to  in  the  evidence  of  the  defendant 
was  an  examination  alleged  by  him  to  have  taken  place  at  the 
time  of  or  before  the  seizure.''     I  reserved  the  point. 

It  was  contended  by  Mr.  Barker,  on  behalf  of  the  Crown, 
that,  under  the  263rd  section  of  the  Public  Health  Act,  1875,  it 
'  is  not  necessary  that  the  statements  in  respect  of  which  perjury 
is  assigned  should  have  been  material. 

It  was  contended  on  behalf  of  the  prisoner  that  the  object  of 
that  section  is  merely  to  enlarge  the  class  of  occasions  in  respect  of 
which  false  statements  upon  oath  may  give  rise  to  prosecutions. 
They  also  contended  that  the  second  count  does  not  sufficiently 
aver  that  which  is  the  substance  of  the  offence  in  this  case, 
namely,  &lsely  attributing  to  one  occasion  that  which  was  true 
of  anotiber.     I  reserved  the  points. 

The  question  for  the  opinion  of  the  court  is,  whether  the  con- 
viction should  be  upheld  or  quashed. 
No  one  appeared  on  either  side. 
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Lord  CoLEBiDGBj  C.J. — I  am  of  opinion  that  this  conviction  is        Rbg. 
wrong,  on  the  ground  that  the  indictment  as  stated  in  the  case     „   ^** 

shows  no  offence.    It  states  that  on  the  16th  day  of  March  one       

Joseph  Grayson  appeared  before  two  of  Her  Majesty's  justices  of       1886. 
the  peace  to  answer  a  certain  information  and  complaint  laid  ^^  .        „  . 
against  him  for  having  unlawfully  committed  an  offence  against  daMe^rwaaU) 
the  Public  Health  Act,  1875,  on  the  20th  day  of  February ;  and  one  occasion 
that  upon  the  hearing  of  the  charge  and  complaint  it  was  a   ^^^'^^  ^^ 
material  question  whether  the  defendant,  as  inspector  of  nuisances,   ^„_  j/a<e-~ 
had   duly    inspected  and   examined   the    carcases   of   forty-six  rialitif^  Suffi- 
rabbits   which   had  been   exposed  for  sale,  and  whether  such     -^^t 
carcases  had  appeared  to  him  to  be  diseased  and  unfit  for  the 
food  of  man  before  and  at  the  time  when  he  seized  the  same 
under  the  provisions  of  the  Public  Health  Act.     Now,  the  indict- 
ment goes  on  to  state  that  the  defendant  made  certain  statements 
which,  when  one  looks  at  the  case,  were  all  perfectly  true,  but 
were  not  true  if  taken  with  reference  to  the  ^legation  that  his 
evidence  referred  to  the  time  when  the  rabbits  were  seized,  on 
the  20th  day  of  February.    The  indictment,  however,  does  not 
allege  tliat  the  statements  were  made  with  reference  to  the  time 
when  tkie  rabbits  were  seized,  and  if  made  with  reference  to  the 
night  of  the  20th  day  of  February  or  to  the  21st  day  of  February 
the  statements  were  all  true.      Therefore,  every  word  of  this 
indictment  may  be  absolutely  true,  and  yet  no  offence  need  have 
been  committed.     As  to  the  second  count,  it  simply  says  that 
the  defendant  gave  false  evidence  upon  the  same  occasion,  and 
what  I  have  already  said  applies  equally  to  it.    The  conviction 
must,  therefore,  be  quashed. 

Conviction  quashed. 
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CROWN  CASES  RBSBRVKD. 

Saturday,  Dec.  11,  1886. 

(Before  Lord  Colbbidgb^  C.J.,  Denhan^  Hawkins,  Stephen,  and 

Day,  JJ.) 

Reg.  v.  Guknbll.  (a) 

Boidence — Disclosure  of  offence  in  bankruptcy  proceedinge — Hear" 
say  evidence  of  previous  disclosure — B/wmour  no  evidence  of 
knowledge— 24  Sr  25  Vid.  c.  96,  ss.  80,  85. 


Evidence  of  A.  that  B,  had  told  him  that  0.  had  committed  am 
offence,  is  inadmissible  a«  any  evidence  whaJtever  of  the  knowledge 
of  B.  a^  to  the  fa^ct  of  0.  having  committed  the  offence  ;  and  it 
is  therefore  inadmissible  as  evidence  of  an  offence,  disclosed  by  a 
bankrupt  in  his  examination  in  bankruptcy,  having  been  disclosed 
prevumsly  to  such  examination,  so  as  to  disentitle  the  bankrupt 
to  the  protection  of  the  proviso  to  sect.  85  of  tJis  24  4-  25  Vict, 
c.  96. 

Evidence  of  the  fact  of  a  rumour  is  no  evidence  of  the  knowledge  of 
a  paHicular  individual,  and  is  not  within  any  of  the  exceptions 
to  the  rule  which  excludes  the  reception  of  hearsay  evidence. 

CASE  reserved  by  Lord  Coleridge,  C.J.  upon  the  trial  at 
Hereford,  on  the  2nd  day  of  July  last,  of  an  indictment 
laid  under  46  &  47  Vict.  c.  52,  s.  166,  for  which  the  fiat  of  the 
Attorney-General  had  been  obtained.    The  case  was  as  follows : 

The  indictment  charged  that  on  the  3rd  day  of  November 
1883,  the  prisoner  was  a  trustee  under  the  will  of  Sarah  Taylor' 
deceased,  of  a  sum  of  250i.,  for  the  benefit  wholly  of  Ann  Taylor' 
John  Phillips,  and  Anne  Elizabeth  Hunt ;  and  after  the  death  of 
the  said  Anne  Elizabeth  Hunt  for  her  issue  or  next  of  kin  *  and 
being  such  trustee,  did  unlawfully  and  wilfully  convert  the  said 
property  to  his  own  use,  with  intent  thereby  them  to  defraud. 
The  indictment  was  framed  upder  24  &  25  Vict.  c.  96,  s.  80  and 
contained  one  count  only. 

It  was  proved  that  Anne  Elizabeth  Hunt  was,  in  the  events 
which  had  happened,  entitled  to  the  whole  income  of  the  estate 
of  Sarah  Taylor ;  that  the  prisoner  was  the  executor  and  trustee 
under  the  will  of  Sarah  Taylor,  whose  death,  in  1876  was 
proved ;  that  he  had  admitted  that  2502.  of  Sarah  Taylor's  estate 

(a)  Reported  by  R.  CummrGHAM  Qua,  Esq.,  BarriBter-at-Law. 
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was  at  the  time  of  the  death  of  Sarah  Taylor  inyested  on  mortgage.        ttm. 
The  mortgage  was  transferred  to  one  Phillips  by  a  deed  which     QxtmBUL. 

the  prisoner  execated  as  transferor.    A  cheque  for  261 Z.  lis,,        

which  it  was  proved  incladed  the  250L  above  mentioned^  was       1886. 
paid  by  the  solicitor  of  the  transferee  to  the  prisoner,  and  the   ^^-^^  _ 
receipt  of  the  cheqne  was  acknowledged  by  him.     A  deed-poll  Disclosure  of 
of  the  11th  day  of  December,  1884,  was  proved,  in  which  the  offence inbanh- 
prisoner  admitted  the  receipt  of  this  250L,  treated  it  as  a  debt,  Zg*Z^^ 
and  charged  his  whole  property  with  the  repayment  of  it  inter    evidence  of 
alia.     By  this  deed,  however,  the  County  and  City  of  Worcester  previous  dis- 
Bank  had  a  first  charge  on  all  the  property  dealt  with  in  it ;  and  ^^^^jj^,-^ 
the  prisoner's  debt  to  the  bank  alone  was  more  by  1502.  (roughly  ^Rumour  no 
speaking)  than  the  whole  value  of  the  property  dealt  with  by  the     evidence  of 
deed ;  so  that  there  was  nothing  left  for  Mrs.  Hunt,  and  in  fact  2iA^^Vict 
she  had  lost,  subject  to  the  next  statement  in  the  case,  the  whole    c.  96,  s,  85. 
of  the  2501.     The  prisoner  became  soon  after  involved  in  pecuniary 
difficulties,  was  made  a  bankrupt,  and  his  estate  paid  2id.  in  the 
pound. 

The  public  examination  of  the  prisoner  in  the  bankruptcy  pro- 
ceeding, on  the  26th  day  of  November,  1885,  was  put  in  at  the 
trial  by  the  prosecution.  In  this  examination  the  prisoner 
admitted  that  the  2502.,  the  subject  of  this  indictment,  was  used 
by  him  for  the  purpose  of  his  defence  in  a  charge  preferred  at 
the  Central  Criminal  Court,  in  December,  1884,  previous  to  the 
execution  of  the  said  deed-poll. 

The  prosecution  farther  tendered  the  following  evidence  of 
G.  F.  Marshall  : 

I  am  a  solicitor.  On  the  9th  day  of  July,  1885,  I  attended  the  first  meeting  of 
the  creditors  of  GnnneU  held  in  London. 

Q. — After  this  meeting  was  anything  said  to  yon  in  reference  to  the  250/.,  the 
anhject  of  this  indictment?    A.-^Yes. 

Q.— What  was  said  ?     [Question  ohjected  to.] 

Prisoner's  connsel:  Was  Gunnell  present?    A.-^No.    [Ohjection  oveiroled.] 

Harahall :  Andrews  told  me  that  Gunnell  had  appropriated  the  sum  of  2501.,  and 
that  he  had  exeeated  a  deed*poU  changing  certain  of  his  property  with  the  repay- 
ment thereof,  (a) 

On  these  facte  I  directed  the  jury  that  the  prisoner  was  a 
firaudulent  trustee,  and  that  if  they  thought  these  facts  proved 
they  should  find  him  guilty  of  a  misdemeanour.  The  jury  con- 
victed the  prisoner,  whom  I  allowed  to  go  out  on  bail  till  the 
opinion  of  iJie  Court  of  Oriminal  Appeal  could  be  taken  upon 
the  case.  I  accordingly  request  the  opinion  of  the  court  whether 
Marshall's  evidence  was  properly  admitted,  and  whether  my 
direction  was  correct  in  point  of  law. 

A.  Ghoynne  James  submitted,  on  behalf  of  the  defendant,  that 
the  evidence  of  Marshall  was  merely  hearsay,  and  clearly 
inadmissible  to  prove  the  commission  of  the  offence ;  and  that  it 
was  equally  inadmissible   in   proof  of  there  having  been  any 

Co)'Aiid!r«ira  Irad  bbtafned  his  information  by  reason  of  his  hsving  acted  tt 
^TUinen*ft«<!lIcitot;  and  objeotion  to  his  evidence  being  admitted  was  therefore  allowed 
on  the  ground  of  privilege. 
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R>o.        disclosure  of  the  oiSence  previously  to  the  examination  in  bank- 

Qtjvskll     ^^P*^y>  ^^^  ^^  ^^  ^^  evidence  whatever  of  what  Andrews  knew, 

'     and  the  defendant  was  therefore  entitled  to  the  protection  of  the 

1886.       proviso  to  sect.  85  of  the  24  &  25  Vict.  c.  96.  (a)      [He  was 
Eviden^  —         ®  stopped  by  the  Court.] 

DUchsureof       ^'  T.  Lawrence  (with  him  A.  Littleton),  in  support  of  the 

o2faic«tn6an^- conviction.  Contended  that  the  present  case  was  governed  by 

r^/^jgr^^-  the  decision  in  Reg.  v.  Sheen  (8  Cox  C.  C.  143 ;  28  L.  J.  91,  M.C.), 

evidence  of^  where  it  was  held  that  evidence  given  before  the  commissioner,  in 

previous  die-  bankruptcy  was  not  a  disclosure  within  the  proviso  to  sect.  6  of 

AM^Zm  ^  *  ^  ^^^^'  ^'  ^^-  '^^^  statute  24  &  25  Vict.  c.  96,  s.  86,  does 
^Rumour  no  ^^ot  mean  that  the  examination  in  bankruptcy  must  be  the  first 
evidence  of  disclosure  by  the  defendant,  but  that  it  must  be  the  first 
2^^^Vict  ^lis^losure  in  fact,  for  if  it  is  not  the  first  the  bankrupt  does  not 
c  96, 8,  86.  do  ft  meritorious  act,  and  is  not  entitled  to  the  protection  of  the 
Act.  This  was  one  of  the  instances  in  which  hearsay  evidence 
was  admissible.  It  might  not  be  strong  evidence,  but  it  was 
some  evidence  of  there  having  been  a  previous  disclosure.  In 
Taylor  on  Evidence,  8th  edit.,  p.  521,  it  is  said,  with  regard  to 
the  practical  application  of  the  rule  as  to  the  admissibility  of 
declarations :  '*  Two  points  deserve  especial  attention  :  the  first 
is,  that  declarations,  though  admissible  as  evidence  of  the 
declarant^s  knowledge  or  belief  of  the  facts  to  which  they  relate, 
and  of  his  intentions  respecting  them,  are  no  proof  of  the  facts 
themselves.''  Here  all  that  it  is  necessary  for  the  prosecution  to 
prove  is,  that  the  defendant's  offence  was  not  a  secret  in  1885, 
and  to  prove  that  evidence  of  the  knowledge  of  Andrews  would 
be  admissible.  [Stephen,  J. — ^Andrews  may  merely  have  been 
stating  what  was  a  rumour,  which  is  one  thing,  but  a  disclosure 
is  another,  and  the  fact  that  a  rumour  proves  ultimately  to  be 
true  will  not  make  it  a  disclosure.]  That  goes  to  the  question  of 
the  value  of  the  evidence,  and  not  to  the  question  of  its  admissi- 
bility. It  was  not  asked  on  behalf  of  the  defendant  that  the 
question  should  be  left  to  the  jury  whether  the  disclosure  at  the 
examination  was  a  first  disclosure  or  not ;  all  that  was  asked  was 
whether  this  evidence  was  admissible.  It  was  admissible  as 
evidence,  however  weak,  and  the  jury  must  be  taken  to  have 
found  that  this  disclosure  was  not  a  first  disclosure,  and  the 
conviction  was  therefore  right. 

Lord  CoLBBiDOB,  C.J. — I  am  of  opinion  that  unquestionably, 
according  to  the  general  rules  of  law,  this  evidence  would  not 
have  been  admissible  for  one  instant,  and  if  it  had  been  tendered 

(a)  By  sect  85  of  24  &  25  Vict.  c.  96,  it  is  enacted  that,  "  Nothing  in  any  of  the 
last  ten  preceding  sectionB  of  this  Act  contained  shall  enable  or  entiUe  any  person 
to  refuse  to  ...  .  answer  any  question  or  interrogatory  in  any  civil  pro- 
ceeding in  any  conrt,  or  upon  the  hearing  of  any  matter  in  bankruptcy  or  insol- 
Tency ;  and  no  person  shall  be  liable  to  be  convicted  of  any  of  the  misdemeanours  in 
any  of  the  said  sections  mentioned  by  any  evidence  whatever  in  respect  of  any  act 
done  by  him,  if  he  shall  at  any  time  previously  to  his  being  charged  with  such 
o£Fence  have  first  disclosed  such  act  ....  in  any  compulsory  examination  or 
deposition  before  any  court  upon  the  hearing  of  any  matter  in  bankruptcy  or 
insolvency." 
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in  order  to  show  that  Gannell  had  appropriated  the  250Z.  it        Rbqw 
clearly  would  not  have  been  admissible;    but  it  was  not  so     ^    ^* 

tendered.     It  was  tendered  in  order  to  show  that  the  disclosure        

of  his  offence  was  not  first  made  by  him  in  the  bankruptcy        1886. 
proceedings^  for  sect.  85  of  the   Larceny  Act,  1861,  protects    „  .7     __ 
from  penal  consequences  a  person  who  reveals  an  offence  com-  i^chau-e  of 
mitted  against  the  law  if  he  first  discloses  it  "  in  any  compulsory  offence  in  bank^ 
examination  or  deposition  before  any  court  upon  the  hearing  of  ^^^^^^ 
any  matter  in  bankruptcy  or  insolvency/'    Now  disclosure  may  ^^^JlndencT^^ 
mean  a  discovery  of  that  which  was  not  known  before,  or  a  state-  previous  dk- 
ment  of  that  which  was  known  before.     If  it  is  a  discovery  he  is  ^t^^^j^^ 
protected  under  tins  section,  but  if  it  is  merely  a  statement  he  is  ^Rumour  no 
not  protected  by  it.     I  am  disposed  to  think  that  the  word    evidence  of 
"  disclosed ''  is  rightly  interpreted  to  mean  the  making  known  ^^^^^ 
that  which  before  was  not  known.     Knowledge  of  the  fact  that  a  c,  96,  s.  85. 
thing  was  known  may  be  proved  by  a  variety  of  means  only 
capable  of   being    brought  to  the   knowledge   of   anyone  by 
evidence  which  would  not  be  evidence  of  the  primary   fact. 
Therefore  I  do  not  at  all  feel  convinced  that,  by  the  ordinary  rules 
under  which  hearsay  evidence  is  excluded,  in  no  cases  can  hearsay 
evidence  be  admissible  to  prove  knowledge  of  a  fact.    As  my 
learned  brothers  are  all  of  opinion,  however,  that  the  evidence 
was  inadmissible,  I  am  not  inclined  to  disagree  with  them. 

DsNMA^^  J. — ^I  assume,  for  the  purposes  of  this  case,  that  the 
prisoner  might  have  been  properly  convicted  had  this  evidence 
been  admitted;  and  that  the  question  is  only  as  to  the 
admissibilify  of  the  evidence.  The  statute  upon  which  the 
matter  turns  is  the  24  &  25  Vict.  c.  96,  sect.  85  of  which  enacts 
that  "  no  person  shall  be  liable  to  be  convicted  ...  by  any 
evidence  whatever  in  respect  of  any  act  done  by  him,  if  he  shaU 
at  any  time  previously  to  his  being  charged  with  such  offence 
.  •  .  have  first  ^sclosed  the  same  in  any  compulsory  exami- 
nation or  deposition  before  any  court  upon  the  hearing  of  any 
matter  in  bankruptcy  or  insolvency."  Now  in  the  present  case 
it  was  proved  that  the  prisoner  had,  in  an  examination  in  bank- 
ruptcy, admitted  the  facts  which  were  made  cogent  facts  to  show 
that  he  was  guilty  of  the  offence  with  which  he  was  charged.  In 
order  to  negative  the  fact  of  the  first  disclosure  of  such  offence 
having  been  made  in  such  examination  two  questions  were  asked 
and  were  objected  to.  There  was  a  solicitor  of  the  name  of  Marshall 
who  stated  that  he  attended  the  first}  meeting  of  GunnelPs 
creditors  held  in  London,  and  the  following  questions  were 
asked  him  :  first,  "  After  this  meeting  was  anything  said  to  you 
in  reference  to  the  2502.,  the  subject  of  this  indictment  ?  '^  to 
which  he  replied,  "  Yes ; ''  and  second,  "  What  was  said  ? '' 
Objection  was  then  raised,  and  the  prisoner's  counsel  asked 
whether  Qunnell  was  present,  to  which  the  witness  replied,  "  No.'' 
The  objection  being  overruled,  Marshall  answered  :  '^  Andrews 
told  me  that  Gunnell  had  appropriated  the  sum  of  2502.,  and  that 
be  had   executed  a  deed-poll  charging  certain  of  his  property 
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Rao.        with  the  repayment  thereof/'     Now^  without  at  all   going  into 
„   *'*  the  question  how  far  that  answer,  if  admissible,  would  negative 

"     the  defence  which  was  relied  on,  the  question  arises,  was  it  com- 

1886.       patent  to  the  prosecution,  by  calling  a  witness  who  merely  tells 
E  derT  —  court  that  somebody  else  told  him  that  the  prisoner  had 

Disclosure  of  appropriated  the  money,  to  negative  the  fact  that  the  prisoner 
offenceinhank-  had  first  disclosod  his  offence  in  the  examination  in  bankruptcy, 
rypny^oceed-  ^^  whether  such  evidence  was  not  open  to  the  objection  that  it 
widence  of    was  hearsay  evidence?    It  seems  to  me  that  the  case  of  Beg.  v. 
previous  cKs-   Sheen  {ubi  sup.)  goes  no  further  than  to  hold  that  a  previous 
Adm^Mbil't    ^^s^'os'^'®  ^^7  ^^  made  out  by  any  satisfactory  proof  that  the 
^Rumour  no  thing  was  known  before.     There  is  to  my  mind  a  great  distinction 
evidence  of    between  that  which  is  mere  gossip  or  surmise  and  that  which  is 
2^jr^2^Fici  ^'^^^^^^     ^*  appears  to  me  that  Andrews  telling  Marshall   that 
c.  96,  s.  85.    Crunnell  had  appropriated  that  sum  is  nothing  more  than  if  some- 
one had   been  called  to  say  that  while  travelling  in  a  railway 
carriage  he  had  heard  someone  else  say  that  Gunnell  had  appro- 
priated the  money.     I  do  not  think  that  the  mere  fact  thiat  a 
person  says  a  thing  to  another  is  evidence  that  that  thing  was 
known,  or  was  a  disclosure  within  this  statute.     I  am  therefore 
of  opinion  that  the  evidence  of  Marshall  was  inadmissible,  and 
that  the  prisoner  is  protected  by  the  statute. 

Hawkins,  J. — I  am  of  the  same  opinion.  The  85th  section  of 
the  24  &  25  Vict.  c.  96,  after  enacting  that  nothing  in  the  pre- 
ceding sections  shall  enable  or  entitie  any  person  to  refuse  to 
answer  any  question  upon  the  hearing  of  any  matter  in  bank- 
ruptcy, provides  that  no  person  shall  be  liable  to  be  convicted  of 
any  of  the  misdemeanours,  of  which  the  present  charge  is  one,  by 
any  evidence  whatever  in  respect  of  any  act  done  by  him,  if  he 
shall  at  any  time  previously  to  his  being  charged  with  such 
offence  have  first  disclosed  the  same  in  any  compulsory  examina- 
tion in  bankruptcy.  That  is  to  say,  that  in  the  event  of  a  man 
declining  to  answer  or  make  Aill  discovery,  no  matter  whether  it 
may  incriminate  him  or  not,  he  can  be  compelled  to  make  full 
disclosure.  In  the  present  case  the  prisoner  was  examined 
publicly  on  the  26th  day  of  November,  1885,  and  upon  auoh 
examination  he  admitted  that  the  250Z. — ^the  subject  of  the  indict- 
ment— was  used  by  him  for  the  purpose  of  his  defence  at  the 
Central  Criminal  Court  in  December,  1884.  Now,  in  order  to 
prove  that  that  act  was  not  disclosed  for  the  first  time  in  the 
examination,  the  evidence  of  Marshall  is  offered,  which  is  that, 
"  Andrews  told  me  that  Gunnell  had  appropriated  the  sum  of  250Z., 
and  that  he  had  executed  a  deed-poll  charging  certain  of  his 
property  with  the  repayment  thereof; '^  and  the  question  is, 
whether  that  evidence  was  admissible  to  prove  a  disclosure  of  the 
act  previously  to  the  examination.  I  am  of  opinion  that  it  was 
not  evidence  of  such  a  disclosure,  and  I  confess,  looking  at  the 
language  of  the  statute,  I  cannot  help  coming  to.  the  conclusion 
that  some  tangible  evidence  of  the  matter  charged  against  the 
prisoner  must  be  shown  to  have  been  in  existence  before  the 
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examination  took  place,  showing  that  the  criminal  act  of   the        Rn»* 
prisoner  was  well  known  before  that  time.     Here  the  only  evidence     Qjjt^joj. 
of  any  disclosure  was  the  hearsay  evidence  of  Andrews,  who  told         — 
me,  after  the  meeting,  that  Gannell  had  appropriated  the  money,        1^36. 
says  Marshall,  without  even  giving  any  information  as  to  how  he    Evidmce-- 
had  appropriated  it,  whether  fraudulently  or  not.     I  think  that  DUdoswe  of 
evidence  was  clearly  inadmissible,  and  that  the  conviction  ought,  offenctinbanl^ 
therefore,  to  be  quashed.  S^i^Kj 

Stsphsn,  J. — I  am  of  the  same  opinion.     The   question  is,    evidence  qf 
whether  this  evidence  ought  to  be  admitted,  or  whether  it  ought  previous  du- 
to  be  rejected  on  the  ground  that  it  is  hearsay  evidence.     I  will  j^^fj^^ity 
accept,  for  the  purposes  of  the  case,  that  by  a  disclosure  may,  ^Rumour  no 
or  rather  must,  be  meant  the  becoming  known  of  that  which  was    "'"^  ^ 
not  known  before ;  and  the  issue,  therefore,  which  was  to  be  con-  24  ^  2b  Vict. 
sidered  was,  whether  the  evidence   of  Marshall  was   evidence  c  96, «.  85. 
which  the  jury  ought  to  have  had  before  them  in  considering  the 
question  whether  this  matter  had  been  disclosed  before  the  bank- 
ruptcy proceedings.     It  is  said  it  was  admissible,  because  Andrews 
said  something,  die  effect  of  which  was  to  show  that  he  knew  it 
before  the  examination ;  and  the  question  then  is,  whether  the  fact 
that  a  man  says  a  thing  happened  is  evidence  that  he  knew  that 
thing  had  happened.     It  is  quite  true  that  in  this  case  the 
evidence  of  Marshall  was  not  given  for  the  purpose  of  proving 
that  Gunnell  had  appropriated   the  sum  of  2501.,  but  that  it 
was  given  for  the  purpose  of  proving  that  Andrews  knew  that 
OnnneU  had  appropriated  the  sum  of  250Z.     Now,  can  that  be 
done  ?     I  say  it  cannot  be  done.     The  simple  assertion  of  any 
man,  "  I  know  that  A.  B.  committed  a  murder,'^  is  not  to  be 
taken  as  evidence  that  he  did  know  that  A.   B.  committed 
murder.     Here,  the  evidence  of  Marshall  that  Andrews  said  that 
GrunneU  told  him  something  is  put  forward  to  prove  that  Andrews 
knew  that  Gunnell  had  done  a  certain  thing,  and  I  say  that  that 
cannot  be  done  according  to  the  laws  of  evidence.    This  evidence, 
therefore,  is  inadmissible,  and  the  conviction  should  be  quashed. 

Day,  J. — I  concur. 

Oormdion  quashed. 

Solicitors  for  the  prosecution.  Free  and  Scm,  Worcester,  agents 
for  the  Treasury. 

Solicitors  for  the  prisoner,  Roberts,  Barlow,  and  James,  agents 
for  James  and  Bodmham,,  Hereford. 
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CROWN   CASES   RESERVED. 
Saturday,  Dec.  11,  1886. 

(Before  Lord   Colbridgb,   C.J.,    Denman,    Hawkins^   Stephbn, 

and  Dat,  JJ.) 

Reg.  v.  Jubt.  (a) 

Bankruptcy  Act,  1883 — Undischarged  banhrupt  obtaining  credit — 
Order  for  goods  less  than  20Z.  in  value — Acceptance  of  delivery 
of  goods  over  20i.  vn  value — 46  8f  47  Vict,  c.  52, «.  31. 

The  qff&nce  of  obtaining  credit  to  the  extent  of  202.  or  upwards  by 
an  undischarged  banhrupt  is  committed  where  the  bankrupt 
receives  and  keeps  goods  of  the  valus  of  201.  or  upwards  unthout 
paying  for  them,  or  informing  the  creditor  of  the  fact  of  his  bein>g 
am,  tmdischarged  bankrupt,  or  repudiating  the  contnui,  although 
the  goods  were  sent  in  execution  of  am,  order  for  goods  of  a  leas 
value  than  20Z. 

/^  ASE  stated  by  the  Recorder  of  Leicester  as  follows  : — 

The  defendant  was  indicted  before  me  at  the  last  Michaelmas 
Quarter  Sessions  for  the  borough  of  Leicester  under  the  31st 
section  of  the  Bankruptcy  Act,  1883  (46  &  47  Vict.  c.  52).  {b) 

The  indictment  (omitting  formal  parts)  was  as  follows  :  That 
heretofore  and  before  the  committing  of  the  offence  next  herein- 
after mentioned,  to  wit,  on  the  10th  day  of  December,  1884,  John 
Juby  was  adjudged  bankrupt,  and  that  the  said  John  Juby  at 
the  time  of  the  committing  of  the  said  offence  was  an  undis- 
charged bankrupt,  and  that  the  said  John  Jub^  afterwards,  to 
wit,  on  the  8th  day  of  June,  1886,  being  an  undischarged  bank- 
rupt as  aforesaid,  unlawfully  did  obtain  from  Peter  Kerr  and 
David  Stevenson,  trading  as  Kerr  and  Stevenson,  credit  to  the 
extent  of  twenty  pounds  and  upwards,  that  is  to  say,  to  the 
amount  of  23Z.  14^.  Ad.,  without  informing  the  said  Peter  Kerr 
and  the  said  David  Stevenson,  or  either  of  them,  that  he  was  an 
undischarged  bankrupt  as  idforesaid,  against  the  form  of  the 
statute,  &c. 

The   facts  were  as  follows :    The  defendant  was  a  fruit  and 

(a)  Reported  by  R.  CuHmiroHAM  Glbw,  Esq.,  BarriBter-at-Law. 

(6)  Sect.  SI  enacta  that:  *» Where  an  nndisohaiged  bankrupt  who  has  been 
adjudged  bankrupt  under  this  Act  obtains  credit  to  the  extent  of  twenty  pounds  or 
upwards  from  any  person  without  informing  such  person  that  he  is  an  undischanred 
bankrupt,  he  shall  be  guilty  of  a  misdemeanour  under  the  Debtors  Act,  1869  and  the 
proYisions  of  that  Act  shall  apply  to  proceedings  under  this  section.'*  * 
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potato  mercbant  at  Leicester^  and  commenced  bnsiness  in  1884  Rbo. 

witli  a  capital  of  202. ;  he  was  adjudicated  a  bankrupt  in  December  ,  ^' 

1884,  and  had  not  been  since  discharged.     Peter  Kerr  was  on  ,* 

the  21st  day  of  May,  1886,  carrying  on  the  trade  of  a  potato  1886. 

and  fruit  merchant  at  Edinburgh,  in   partnership  with   David  gJZZI/^ 

Stevenson,  the  firm  trading  as  Kerr  and  Stevenson.     On  that  ^^i883— 

day  (21st  day  of  May,  1886)  Kerr  received  from  the  defendant  a  Undischarged 

telegram  of  which  the  following  is  a  copy  :  h^hvpt 

To  Kerr  and  SteTenBon,  Edinboro'.    Wire  price  good  MagnmnB.    What  shire.—    .  '^^^^ 
Jott.  46^47  Ftc«. 

t    C.62,  «.  81. 

'  In  consequence  of  that  telegram  Kerr  telegraphed  the  prices  as 
requested  to  the  defendant  at  Leicester. 

On  the  next  day  (22nd  day  of  May)  Kerr  received  from  the 
defendant  another  telegram,  which  was  as  follows : 

To  Kerr  and  Steyeiison,  Edinboro'.    Send  track  Magnmns  for  sample,  L.  and  N.  W. 

— JUBT. 

After  receiving  the  last-mentioned  telegram,  Kerr  sent  to  the 
defendant  at  Leicester  two  trucks  of  potatoes  (Magnums),  which 
were  at  that  time  lying  at  the  railway  station  at  Cupar.  They 
weighed  6  tons,  5  cwt.,  3  quarters,  and  their  price  was  508.  per 
ton,  amounting  in  the  whole  to  15Z.  14«.  4d.  These  goods  were 
delivered  to  the  defendant,  who,  on  the  2nd  day  of  June,  signed 
a  book  kept  by  the  clerk  of  the  goods  department  of  the 
Midland  Railway  station  at  Leicester,  in  acknowledgement  of 
their  delivery. 

On  the  27th  day  of  May  Kerr  received  from  the  defendant 
another  telegram,  which  was  in  the  following  terms  : 

To  Kerr  and  Steyenson,  Edinboro'.    Send  truck  Champions  sample  forty  shillings. 

Li  consequence  df  this  telegram  Kerr  sent  from  Long  Niddry 
station  to  the  defendant  at  Leicester  four  tons  of  potatoes,  the 
price  of  which  was  8Z.,  and  the  defendant's  servant,  on  the  8th 
day  of  June,  signed  a  book  kept  by  the  clerk  of  the  goods 
department  of  the  Midland  Railway  station  at  Leicester,  acknow- 
ledging the  defendant's  receipt  of  the  goods  so  sent.  In  cross- 
examination  Kerr  said  that  a  ^'  truck "  of  potatoes  would  be 
understood  in  the  trade  to  mean  four  tons,  and  he  explained  that 
the  reason  of  his  sending  to  the  defendant  six  tons  in  execution 
of  the  order  of  the  22nd  day  of  May  was  that  he  (Kerr)  had 
'^  that  lot  in  hand,''  and  that  he  had  not  '^  a  truck  of  four  tons 
loaded." 

The  defendant  retained  all  the  potatoes  consigned  to  him  by 
Kerr,  and  not  only  made  no  complaint  that  Kerr  had  sent  him 
more  than  had  been  ordered,  but  prior  to  the  order  for  the  truck 
of  Champions  on  the  27th  day  of  May,  namely,  on  the  26th  day 
of  May,  wrote  Messrs.  Kerr  and  Stevenson  a  letter,  of  which  the 
following  is  a  copy : 

Leieeeter,  Ifay  26th,  1886. — ^From  John  Jnhy,  fruit  and  potato  merchant  and  com- 
misabn  agent,  Leicester, — To  Messrs.  E.  and  S.,  Edinburgh. — Qentlemen,  your  wire 

VOL.  XVI.  M 
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HlQ,         to  hand,  also  potatoM  par  Midland.    Yon  oan  forward  me  two  or  three  more  tmeka 
u,  per  L.  and  N.  W„  not  Hidland.    Will  forward  oheqoe  loi  thess  two  trtwka  aoon  aa 

JoBT.         weighed  np. — Tome  reapeotfnUy,  J.  JtTBT. 

1886.  Messrs.  Kerr  and  Stevenson  have  never  been  paid  for  any  of 

'r~        the  goods  sent  hy  them  to  the  defendant.     The  amoant  thus 

Act,  1883—   owing  to  Messrs.  Kerr  and  Stevenson  in  respect   of  the  two 

UndUcharged  Consignments  was  232.  14^.  4(2.     Kerr  stated  in  his  evidence  that 

'jJ^'P'     he  was  not  aware  at  the  time  the  potatoes  were  sent  that  the 

en£t^     defendant  was   an  andiacharged  bankrapt,  and  that  he  (Eerr) 

46^  47  Vici.  J^came  aware  of  that  fact  about  a  month  afterwards. 

c.  63, «.  81.        >jhjq  defendant  had,  prior  to  May,  1886,  been  caationed  by  one 

William  Shelton,  clerfe  to  the  official  receiver  of  the  Leicester 

Bankruptcy  Court,  against  obtaining  credit  to  more   than  201. 

without  informing  the  person  from  whom  he  obtained  credit  that 

he  was  an  undischarged  bankrupt,  and  he  was  told  by  the   said 

William  Shelton  that  if  he  did  bo  obtain  credit  he  would  be  liable 

to  be  prosecuted. 

It  was  objected  on  behalf  of  the  defendant  that  there  was  no 
evidence  of  the  defendant's  having  obtained  credit  to  the  extent 
of  20^  in  respect  of  the  goods  ordered  on  the  22nd  and  27th 
days  of  May,  inasmuch  as  he  on  the  22nd  day  of  May  ordered 
only  one  truck,  which,  according  to  the  evidence  of  Kerr,  would 
in  the  ordinary  course  have  contained  four  tons  only,  the  price  of 
which  would,  according  to  the  evidence  of  the  same  witness,  have 
been  8!. ;  that  more  potatoes  having  been  sent  to  the  defendant 
by  Kerr  than  he  (the  defendant)  had  ordered,  Kerr  thereby  caused 
the  amount  of  credit  in  respect  of  the  goods  ordered  on  the  27th 
day  of  May  to  extend  to  23i.,  whereas,  if  the  defendant's  order 
of  the  22nd  day  of  May  had  been  complied  with,  credit  would  not 
have  been  obtained  for  a  larger  amount  than  16/. ;  that  is,  Bl.  in 
respect  of  the  goods  ordered  on  the  22nd  day  of  May,  and  82.  in 
respect  of  those  ordered  on  the  27th. 

It  was  further  objected  that  the  defendant  did  not  "  obtain  " 
credit  to  the  larger  amount  within  the  meaning  of  the  section ; 
but  that  such  credit  was  forced  upon  him  by  the  act  of  Eerr. 

I  overruled  these  objections,  and  held  that  there  was  a  case  for 
the  jury,  but,  at  the  request  of  the  learned  counsel  for  the  defen- 
dant, I  consented  to  reserve  the  points  of  law  for  the  opinion  of 
the  Court  of  Criminal  Appeal  in  the  event  of  a  conviction.  The 
jury  found  the  defendant  guilty. 

The  question  for  the  court  is,  whether  there  was  evidence  to  go 
to  the  jury  that  the  defendant  had  committed  an  ofience  within 
tlie  meaning  of  sect.  31  of  the  Bankruptcy  Act,  1883. 

A.  T.  Toller,  for  the  defendant,  submitted  that  there  was  no 
evidence  of  an  obtaining  credit  within  the  section ;  that  there 
was  no  evidence  to  show  that  when  the  defendant  sent  the  second 
ti'legram  he  knew  the  amount  of  potatoes  which  were  coming  to 
him.  He  was  onder  the  impression  that  only  eight  tons  were 
coming,  imd  it  was  not  nnti)  the  2Dd  day  of  June  he  knew  the 
amount  sent.     The  obtaining,  to  come  within  the  section,  must 
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relate  to  the  time  when  the  ^oods  are  received.     But  when  the        ^^' 
goods  were  received  here  there  was  no  obtaining,  for  the  defen-       j^^ 

dant  had  goods  to  over  202.  forced  npon  him,  and  he  merely        .* 

accepted  them^  which  was  not  an  obtaining.     The  section  means       1886. 
the  procaring  of  credit,  while  here  the  defendant  obtained  credit,    BarOcnimtca 
if  at  all,  against  his  will.     When  he  ordered  the  third  track,  he  Act,  1888^ 
did  not  intend  to  obtain  more  than  16Z.  worth  of  goods.     [Lord  Undischarged 
CoLBEiDOB,  C.J.— Is  not  the  decision  in  Reg.  v.  Fetera  (55  L.  T.     ^f^^^ 
Bep.  N.  8.  545;  16  Cox.  C.  C.  36;  16  Q.  B.  Div.  636)  against     credit -- 
your  constraction  of  the  section  ?]      The  decision  there  was  46  4-  47  Via. 
merely  that  it  is  not  necessary  that  there  should  be  a  contract    ^  ^^'  *'     ' 
stipulating  for  credit  in  order  to  render  it  an  offence  within  the 
section.    There  the  defendant  knew  what  he  had  obtained,  while 
here  he  does  not  know  anything  about  it.  [Denmak,  J. — Does  not 
the  question  turn  upon  whether  he  was  bound  either  to  accept 
the  goods  and  take  credit  for  them,  or  at  once  to  repudiate  them  ?] 
No ;  for  the  offence  was  complete,  if  at  all,  on  the  27th  day  of 
May,  whereas  the  defendant  did  not  know  until  the  2nd  day  of 
June  what  had  been  sent  to  him. 

No  one  appeared  in  support  of  the  convictions. 

Lord  CoLEBiDGB,  C.J. — In  this  case  the  question  is  whether  an 
undischarged  bankrupt,  who  has  obtained  credit  to  an  amount 
exceeding  20Z.,  under  the  circumstances  stated  in  the  case,  is 
guilfy  of  an  offence  against  sect.  31  of  the  Bankruptcy  Act,  1883. 
The  circumstances  were  these :  that,  the  prisoner  being  at 
Leicester,  and  Kerr  and  Stevenson  the  vendors  being  at 
Edinburgh,  the  prisoner  telegraphed  for  the  price  of  potatoes 
per  truck,  which,  according  to  the  usage  of  the  trade,  means 
four  tons.  Kerr  and  Co.  send  the  price,  and  he  telegraphs  for 
one  truck.  He  then  telegraphs  for  another  truck.  He  does  not 
get  what  he  orders,  but  he  receives  two  trucks  containing 
potatoes,  the  value  of  which  was  15Z.  4^.  4(2.,  which  he  keeps,  and 
he  subsequently  receives  another  truck,  the  value  of  the  potatoes 
in  which  was  61, ;  these  also  he  keeps.  Under  the  section  the 
offence  is  complete  when  he  had  obtained  credit  to  an  amount 
exceeding  20Z.,  he  being  an  undischarged  bankrupt.  Now,  in 
this  case,  I  do  not  place  my  judgment  on  the  fact  that  when  he 
received  the  two  trucks  he  had  ordered  another,  but  on  the  fact 
that  when  he  received  the  third  truck  he  had  so  much  of  unpaid 
goods  of  the  Edinburgh  traders  in  his  hands  that  the  receipt  of 
the  fresh  order  made  the  amount  unpaid  over  20Z.,  and  that  he 
then  obtained  goods,  the  amount  due  in  respect  of  which  was 
over  20Z.  The  matter  is  not,  however,  res  Integra,  because  in 
Reg.  V.  Peters  {uM  sup.)  an  interpretation  has  already  been  placed 
upon  this  Act.  No  two  cases  are  absolutely  the  same,  and 
there  is  in  that  case  the  distinction  that  the  price  for  which  the 
article  was  to  be  sold,  and  for  which  it  was  kept,  was,  in  the  first 
instance,  above  202.,  but  the  principle  upon  which  the  judgment 
is  based  is  what  I  there  endeavoured  to  show.  The  Act  is 
intended  for  th&  protection  of  honest  traders.     It  uses  the  words 
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Reo.       "  obtains  credit/'  and^  as  I  understand  the  jadgment  in  Beg,  v. 
j^^        Peters  J  this  court  has  held  that  '^  obtains  "  means  the  getting 

.'       goods  and  retaining  them^  and  not  paying  for  them^  to  the  value 

1886        of  over  20Z.,  without  the  vendors  being  informed  of  the  circum- 
^rr~^^    stances  of  the  person  so  obtaining  them.    I  am  therefore  of 
Act,  1883—-  opinion  that  in  this  case  the  defendant  was  guilty  of  an  offence 
Undischarged  within  the  meaning  of  the  section. 
o^n^^         Dbnman,  J. — I  think  that  it  is  clear  that  the  ratio  decidendi  of 
credit^     the  case  my   Lord  has  referred  to  is  one  which  conclusively 
46  4*  47  Vict  governs  this  case^  and  that  the  prisoner  is  guilty  of  obtaining 
c.  52,  A  81.    QYedit  to  an  amount  exceeding  20Z.,  within  sect.  81  of  the  Bank- 
ruptcy Act,  1883. 

Hawkins,  J. — ^I  have  not  the  least  doubt  that  this  was  an 
obtaining  credit  to  an  amount  exceeding  202.  within  the  meaning 
of  the  section,  and  that,  therefore,  the  defendant  was  rightly 
convicted. 

Stephen,  J. — ^I  am  of  the  same  opinion,  and  will  only  say  that 
I  think  that  the  case  of  Beg.  v.  Peters  applies  as  showing  when 
the  offence  was  committed.  It  has  been  ingeniously  argued  that 
the  offence,  if  any,  was  complete  on  the  27th  day  of  May.  But 
Beg.  V.  Peters  appears  to  show  that  the  offence  was  not  completed 
then,  but  afterwards  when  he  obtained  such  an  amount  of  goods 
as  brought  his  credit  over  the  amount  of  202.,  and  that  his  duty 
then  was  to  have  repudiated  the  transaction,  or  to  have  given 
notice  to  Kerr  and  Co.  of  his  being  an  undischarged  bankrupt, 
so  that  they  might  have  been  put  upon  their  election  whether  to 
take  the  goods  back  or  to  give  him  credit.  As  the  defendant  did 
neither  of  these  things,  but  kept  the  goods,  I  am  of  opinion  that 
he  was  guilty  of  the  offence  of  which  he  was  convicted. 
Day,  J. — I  concur. 

Conviction  upheld. 
Solicitor  for  the  defendant,  H.  K.  Hood  Barrs,  for  Lionel  B. 
Oee,  Leicester. 
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CHESTER  ASSIZES. 

Saturday,  Jan.  29,  1887. 

(Before  Stsfhin,  J.) 

Beg.  V  CoLBs. 

Perjury — Proof  of  proceedi/nga — Non^prodtiction    of  record    or 
cerUjUcate  under  sect.  22,  14  ^  15  Vict.  c.  100. 

On  the  trial  of  a  prisoner  for  perjury  the  inddctment  preferred  at 
the  trial  ai  which  the  perjury  was  com/mitted  is  not  sufficient 
proof  of  the  proceedings  there  ;  there  must  be  either  the  record 
of  the  trial  or  a  certificate  of  it  under  14  <5*  15  Vict.  c.  100, 
s.22. 

THE  prisoner  Coles  was  indicted  for  having  committed  wilful 
and  corrapt  perjury  at  the  Birkenhead  Quarter  Sessions, 
on  the  10th  day  of  January,  1887,  upon  the  hearing  of  a  charge 
of  larceny  preferred  against  a  woman  of  the  name  of  Mathews. 
From  the  evidence  it  appeared  that  Mathews  had  taken  a  sum 
of  82.  from  out  of  a  clock  in  which  it  had  been  placed  by  the 
prosecutrix.  Information  of  the  robbery  was  given  by  Coles  to 
the  police,  when  she  stated  that  she  had  seen  Mathews  take  the 
money  out  of  the  clock  and  run  away.  This  statement  she 
subsequently  repeated  to  other  persons.  On  the  trial  of  Mathews 
for  the  larceny  at  the  quarter  sessions  held  at  Birkenhead,  on  the 
10th  day  of  January,  1887,  Coles  was  called  as  a  witness  on 
behalf  of  the  prisoner  Mathews,  and  she  then  swore  that  she  had 
seen  the  prosecutrix  give  the  money  to  Mathews  to  take  care  of. 
She  also  swore  that  she  had  never  made  any  of  the  statements 
above  mentioned.  Coles  was  committed  to  take  her  trial  at  the 
Chester  Assizes  for  perjury.  Upon  the  hearing  of  the  charge 
against  Coles,  the  indictment  against  Mathews  was  produced ; 
it  was  thereupon  objected  that  the  indictment  alone  was  not 
sufficient  evidence  of  the  trial  of  the  prisoner  Mathews  at 
Birkenhead,  and  that  either  the  complete  record  of  the  trial  or  a 
certificate  of  it  under  the  provisions  of  14  &  15  Vict.  c.  100,  s.  22, 
ought  to  have  been  produced. 

Bankee  for  the  prosecution* 

StbfheNj  J.  upheld  the  objection,  and  the  prisoner  was 
acquitted. 
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NORTHERN   CIRCUIT. 

LlYEBFOOL    SfSIKO    AsSIZES. 

Friday,  Feb.  11,  1887. 

(Before  Hawkins,  J.) 

Reg.  v.  Pateick  Fox.  (a) 

ParUa/mentary  elections — Personation — Application  for  ballot 
paper  in  assv/med  name — Name  assumed  for  special  purpose 
inserted  in  register — Mistake  of  overseers — Validity  of  vote — 
35  ^  36  Vict.  c.  33,  s.  24 — 46  ^  47  Vict.  c.  51. 

If  at  a  parUa/mentary  election  a  man  applies  to  the  presiding 
officer  for  a  ballot  paper  in  a  name  other  than  his  name  of  origin, 
or  in  the  name  by  which  he  is  generally  known,  but  in  a  name 
which  appears  on  the  register  of  voters,  a/nd  which  was  inserted 
therein  by  the  overseers  in  the  belief  that  it  was  the  nams  of  the 
applicant,  and  for  the  purpose  of  putting  him  on  the  register, 
he  is  entitled  to  vote,  and  is  not  a  person  who  ''  applies  for  a 
ballot  paper  in  the  name  of  some  other  person,  whether  that 
name  be  that  of  a  person  living,  or  dead,  or  of  a  fictitious 
person,^*  so  as  to  be  guilty  of  the  offence  of  personation  within 
the  meaning  of  sect.  24  of  the  ParUamentarv  and  Municipal 
Elections  Act,  1872,  or  the  Corrupt  and  Illegal  Practices 
Prevention  Act,  1883. 

PATRICK  FOX,  described  as  a  labourer,  was  charged  with 
having  committed  the  offence  of  personation,  as  defined  by 
sect.  24  of  the  Parliamentary  and  Municipal  Elections  Act,  1872, 
and  the  Corrupt  and  Illegal  Practices  Prevention  Act,  1883, 
at  the  parliamentary  election  for  the  Exchange  Division  of  the 
City  of  Liverpool,  held  on  the  26th  day  of  January,  1887,  by 
feloniously  applying  for  a  ballot  paper  in  the  name  of  some  other 
person — to  wit,  in  the  name  of  James  Cummings. 

The  indictment  contained  three  counts,  and  was  as  follows  : — 

Lancashire,  )  The  jarora,  &o.,  present  that  at  the  city  of  Liyerpool,  in  the  county 
to  wit.  >  of  Lancaster,  on  the  26th  day  of  January,  a.d.  1887,  a  parliamentary 
election  within  the  meaning  of  the  Ballot  Act,  1872,  and  the  Corrupt  and  Illegal 
Practices  Prevention  Act,  1883,  was  proceeding,  and  heing  held  in  due  form  of  law, 
to  wit,  the  election  of  a  member  to  serve  in  Parliament  for  the  Exchange  Division  of 
the  Parliamentary  Borough  of  Liverpool,  at  which  said  election  Geoif^e  Joachim 
Goschen  and  Ralph  Neville  had  been  duly  nominated  and  these  were  candidates,  and 
the  same  was,  during  all  the  time,  being  held  and  proceeding  at,  amongst  others,  a 
certain  polling  place  within  the  said  Exchange  Division  of  tide  said  Parliamentary 
Borough  of  Liverpool,  which  said  polling  place  was  divided  into  polling  stations,  and 
was  being  held  and  proceeding  at,  amongst  others,  a  polling  station  numbered  2  in  the 
said  polling  place,  before  one  Martin  Browne,  then  and  there  acting  as  presiding 

(a)  Reported  by  John  Eimobobm,  Esq.,  Barrister-at-Law. 
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officer  at  the  said  polling  station,  and  daring  all  the  time  aforesaid  the  name  of  Baa. 

James  Gnmmings  appeared  and  was  in  and  npon  the  register  of  Yoters  then  in  force  v. 

for  the  said  Exchange  Dinsion  of  the  said  Parliamentary  Borough  of  Liverpool  as  a         Fox. 
person  having  a  right  to  vote  in  the  said  Exchange  Division  at  the  said  election,  and  ...... 

therenpon  at  the  city  aforesaid,  on  the  day  and  year  aforesaid,  at  the  parliamentary  1687. 

election  aforesaid,  Patrick  Fox  wilfnlly,  falsely,  and  feloniously  did  apply  for  a  ballot  

paper  at  the  said  poUing  place,  and  in  the  polling  station  thereof  numbered  2,  before  Personation  at 
the  said  Bfartin  Browne  in  the  name  of  some  other  person  than  himself,  the  said  parHatnentary 
Patrick  Fox,  that  is  to  say,  in  the  name  of  the  said  James  Cummings,  against  the      election  — 
form,  fte.  Fictitious  per- 

son—  Use  of 
Second  count :  assumudname 

That  at  the  city  of  Liyerpool,  in  the  county  of  Lancaster,  on  the  26th  day  of 
January,  1887,  an  election  of  a  member  to  serve  in  Pariiament  for  the  Exchange 
Division  of  the  Parliamentary  Borough  of  Liverpool  was  being  held,  and  thereupon 
at  the  dty  aforesaid,  on  the  day  and  year  aforesaid,  at  and  during  the  parliamentary 
election  aforesaid,  Patrick  Fox  then  and  there  feloniously  did  apply  for  a  ballot  paper 
IB  the  oame  of  a  person  other  than  himself,  to  wit,  in  the  name  of  one  James 
Cnmmings,  against  the  fozm,  Ao. 

Third  coont : 

That  at  the  city  of  Liverpool,  in  the  county  of  Lancaster,  on  the  26kh  day  of 
January,  1887,  at  a  parliamentary  election  then  being  held  for  the  Exchange  Division 
of  the  Parliamentary  Borough  of  Liverpool,  Patrick  Fox  feloniously  committed  the 
offeoce  of  personation  against  the  form,  Ac.  (a) 

The  facts  were  as  follows  : — 

On  the  26th  day  of  January^  1887,  a  parliamentary  election  was 
held  at  Liverpool  for  the  election  of  a  member  to  serve  in  Parli- 
ment  for  the  Exchange  Division  of  the  Parliamentary  borough  of 
Liverpool — ^being  one  of  the  nine  divisions  into  which  the  city  of 
Liverpool  had  been  divided  for  political  purposes — at  which 
election  George  Joachim  Goschen  and  Ralph  Neville  were  the 
candidates. 

The  Exchange  Division  was^  for  voting  purposes^  divided  into 
districts,  and  these  districts  into  polling-stations;  and  on  the 
register  of  voters  then  in  force  for  the  Exchange  Division,  district 
No.  28,  and  polling-station  No.  2,  appeared  the  name  of  James 
Gnmmings,  as  a  person  having  a  right  to  vote  in  the  Exchange 
Division,  the  qnalification  being  '' dwelling-house,  No.  9,  in 
1  Court,  Islington,^'  and  the  number  on  the  register  916. 

On  the  polling  day  the  prisoner  entered  the  polling-station 
No.  2,  and  applied  to  the  presiding  officer  for  a  ballot-paper. 
The  officer  asked  him  his  name,  and  prisoner  answered,  '^  James 
Cummings,  No.  916,''  at  the  same  time  handing  him  his  voting 
card,  on  which  was  the  name  of  James  Cummings,  with  his 
register  number,  and  this  card  was  inclosed  in  an  envelope,  on 
which  was  the  address,  "  James  Cummings,  Esq.,  9,  in  1  Court, 
Islington.''  In  answer  to  the  question  put  to  him  by  the  pre- 
siding officer,  "  Is  your  name  James  Cummings  ?  "  prisoner  said, 
"  Yes ;  "  and  being  next  asked,  "  Where  do  you  live  ? "  he 
replied,  "At  the  address  on  the  card."  The  presiding  officer 
then  said  to  the  poll  clerk,   ''Is  that  right?"  and  the  clerk 


(16 


(a)  This  oonnt  was  added  in  oonseqnence  of,  and  ifas  founded  on  Reg,  t.  Strouher 
6Gok0.0.85$  65  L.  T.  Rep.  N.  S.  122;  17  Q.  B.  Div.  827 ;  55  L.  J.  187,  M.O.). 
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Bm.       having  answered  ''  Yes/'  a  ballot-paper  was  stamped  and  handed 

Pox,       *^  *^®  prisoner. 

The  nsaal    questions   prescribed  by  the  voting  regulations 

1887.        (one  of  which  was,  "  Are  you  the  person  whose  name  appears 

Perwnclion  at  ^^  *^®  register  as  James  Cummings  ?  ^')   were  then  put  to  the 

parliamentary  prisoner,  and  he^  having  answered  them,  was  sworn  as  to  the 

ekction—     truth  of  his  statements,  after  which  he  voted,  and  the  persona- 

aon^^M%'  *^^^  ag©^t  thereupon  requested  the  presiding  officer  to  give  the 

assumed  name  prisoner  into  custody,  which  was  done. 

—Mistake  of  When  taken  into  custody  and  charged  with  the  offence  of 
^'''^'^•"^'*  personation,  the  prisoner  made  the  following  statement :  '^  My 
name  is  James  Cummings ;  I  went  to  live  at  No.  9  house,  in 
1  Court,  Islington,  about  two  years  ago,  and  at  that  time  took 
the  house  in  the  name  of  James  Cummings,  and  I  have  been 
living  there  ever  since  in  that  name.  The  papers  were  sent  to 
my  house,  so  I  thought  I  might  as  well  make  use  of  them.  I 
have  voted  in  that  name  before. 

At  the  Bridewell  the  prisoner  gave  his  name  as  Patrick  Fox. 
On  behalf  of  the  prisoner  witnesses  were  called  who  stated  that 
they  had  known  the  prisoner  for  a  number  of  years,  and  had 
never  known  him  by  any  other  name  than  that  of  Patrick  Fox. 
Evidence  was  also  given  that  no  person  of  the  name  of 
Cummings  was  known  to  have  lived  in  No.  I  Court,  Islington ; 
and  that  No.  9  was  occupied  by  the  prisoner,  a  woman  with 
whom  he  lived  as  her  husband,  her  family,  and  a  young  woman. 

It  was  also  proved  that  No.  9  had  been  taken  by  one  Mary 
Dolphin,  a  widow,  in  the  name  of  Eliza  Cummings,  and  that  such 
name  was  afterwards  changed  to  that  of  John  Cummings,  when  the 
prisoner  went  to  live  with  her,  and  that  he  had  since  paid  the 
rent.  That  the  rent  collector  finding  the  name  of  John 
Cummings  in  the  rent-book  as  the  tenant  of  the  house  inserted 
that  name  in  his  return  of  the  compound  tenants  to  the  over- 
seers; and  that  the  name  ^' James  ^'  was  probably  substituted 
for  *'  John  "  in  the  overseer's  books  by  mistake. 

W.  H.  Butler y  on  behalf  of  the  prosecution,  admitted  the  facts 
proved  by  the  prisoner's  witnesses. 

Dr.  Commings,  on  behalf  of  the  prisoner,  submitted  that  upon 
the  facts  in  the  case  the  jury  could  not  convict  the  prisoner  of 
the  offence  with  which  he  was  charged. 

Hawkins,  J. — Is  not  your  case  gone,  Mr.  Butler  ?  A  man,  if 
he  likes,  has  a  right  to  pass  by  two  names.  Here  is  a  man 
whose  name  is  Patrick  Fox ;  the  voter  on  the  registrar  is  named 
James  Cummings.  You  cannot  say  a  man  personates  another, 
or  personates  a  man  who  has  no  existence  if,  in  point  of  fact,  he 
is  the  very  individual  who  is  placed  upon  the  register  by  the 
overseers.  There  is  no  doubt  at  all — there  can  be  no  doubt, 
inasmuch  as  there  was  only  one  man  living  in  the  house — that 
in  putting  this  name  on  the  register  the  overseers  intended  to 
put  on  the  man  who  was  living  in  and  occupying  the  house,  that  they 
intended  to  put  him,  the  individual  who  stands  there  (the  prisoner) 
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on.    They  thonght  bis  name  was  Cmnmings^  becaase  the  house  he        Rao. 
lived  in  had  been  taken  by  the  woman  living  with  him  in  the  name        ^^^ 

of  Gammings ;  and  they  assumed^  therefore^  that  his  name  was        

Gnmmings^  and  they  wrongly  put  his   name    in  as  ''James'*        1887. 
instead  of  "  John ''  Cummings.     That  was  the  mistake  made  by  p^^^^^^  ^t 
the  overseers,  it  might  be  through  imperfect  information.    When  parliamentary 
the  prisoner  went  to  vote  he  said  he  was  the  James  Cummings     election  — 
named  upon  the  registrar.    If  there  had  been  a  James  Cummings  ^^!!^g/Z' 
on  that  register  who  was  dead,  and  the  prisoner  knowing  that,  assumed  name 
had  adopted  the  name,  that  would  have  been  a  real  personation.  ^Mistake  of 
But  in  this  case,  the  overseers  had  given  him  the  name  of  James     <w«^«««^*- 
Cnmmings  for  the  purpose  of  putting  him  on  the  register,  and 
finding  himself  so  named  he  went  to  vote.     If,  when  asked  his 
name  at  the  polling  station,  he  had  said  ''  Patrick  Fox,*'  that 
would  not  have  done.     The  question  put  to  him  by  the  presiding 
officer  was  not  "Is  your  name  James  Cummings?*'  but,  "Are 
you  the  same  person  whose  name  appears  on  the  register  as  James 
Cummings?"     And  his  answer  to  that  question  was  true.     If 
there  had  been  two  people  living  in  the  house — one  whose  name 
was  James   Cummings,  whom  the  overseers  had  intended  to  put 
on  the  register,  and  the  other  named  Patrick  Fox,  whom  they 
had  not  intended  to  put  on  the  register — and  the  prisoner  had 
gone  to  the  poUing  station  and  said  :  "  I  am  the  person  whose 
name  is  on  the  register,"  that  would  have  been  untrue.    The 

2ue8tion  was  not  whether  the  prisoner's  name  was  James 
lummings,  but  whether  he  was  the  person  named  as  "  James 
Cummings,"  rightly  or  wrongly,  upon  the  register.  How  can 
the  prosecution  say  under  these  circumstances,  that  the  man  has 
personated  by  asking,  to  use  the  language  of  the  statute  "  for  a  » 

ballot  paper  in  the  name  of  some  other  person."  The  prisoner 
did  not  ask  for  the  ballot  paper  "  in  the  name  of  some  other 
person,"  because  there  was  no  "  other  person"  of  that  name. 

Butler. — I  quite  accept  the  facts  as  stated  by  your  Lordship 
with  one  slight  difference — that  the  putting  the  prisoner  on  the 
register  as  James  Cummings  was  not  the  act  of  the  overseers, 
but  the  act  of  the  people  who  furnished  the  information ;  and 
though  it  might  have  been  the  landlord  who  furnished  the  infor- 
mation, that  was  owing  to  the  prisoner  having  passed  himself  off 
to  the  landlord  as  James  Cummings. 

Hawkins,  J. — There  is  no  offence  in  that. 

Butler, — The  only  question  is  whether  the  Legislature  does  not 
intend  that  a  man  shidl  not  vote  in  a  fictitious  name,  for  sect.  24 
of  35  &  36  Vict.  0.  33,  says :  "  Whether  that  name  be  that  of  a 
person  living  or  dead,  or  of  a  fictitious  person." 

Haweiks,  J. — ^This  is  not  the  case  of  a  fictitous  person.  They 
did  not  put  on  a  person  who  had  no  existence,  but  they  put  a 
man  on  in  a  wrong  name,  and  for  the  purpose  of  voting  the  man 
must  go  by  that  name,  or  not  at  all.  The  Legislature  hftve  never 
said  that,  if  there  has  been  a  mistake  in  putting  a  name  on  the 
register,  the  man  shall  not  vote.     The  persecutors  have  not 
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Rbo.        indicted  the  prisoner  for  that,  but  for  personating  a  person  who 
P^'^        had  no  existence.     There  coold  be  no  doubt  at  all  that  the  over- 

seers  put  the  prisoner  on  by  the  wrong  name.  When  the  prisoner 

1887.  went  to  vote,  the  presiding  officer  asked  :  "  Are  you  the  same 
Personation  at  P®™^^  whose  name  appears  as  James  Cummings  on  the  register  ?" 
parliamentary  He  said  '^  I  am/'     Had  he  said  "  I  am  not/'  it  would  have  been 

election—      untrue. 

^wn^^se^f'      ^^^^^  *te  direction  of  the   learned  judge,  the  jury  found  a 

assumed  name  Verdict  of  Not  guilty. 

—Mistake  of      Solicitors  for  the  prosecution :  JH".  JH".  Marks,  Liverpool. 

Solicitors  for  the  prisoner :  Messrs.  Madden,  James,  and  Smith, 
Liverpool. 


overseers. 


NORTHERN  CIRCUIT. 

Liverpool  Wikteb  Assizes. 

Friday,  Feb.  11,  1887. 

(Before  Hawkins,  J.) 

Reg.  v.  Shith.  (a) 

Evidence — Dying  declaration — Contradictory  evidence  as  to  con^ 

sdousness  of  impending  death. 

The  deceased,  shortly  after  the  wound  had  been  given  which  caused 
her  death,  made  a  statement,  in  the  prisoner's  absence,  as  to  the 
cause  of  Tier  inju/ries.  She  was,  in  fa^t,  dying  at  the  time  she 
made  the  statement.  Two  witnesses  swore  she  was  conscious  ai 
the  time.  The  Doctor,  who  arrived  before  she  made  the  state- 
merit,  swore  that  she  was  unconsciovs  from  the  moment  of  his 
arrival,  but  that  there  might  have  been  intervals  of  conscious- 
ness before  death.  The  statement  was  made  during  the  doctor's 
absence  from  the  room. 

Held,  that  the  statement  was  not  admissible  in  evidence  as  a  dying 
declaration,  the  learned  judge  not  being  satisfied  thai  the  deceased 
was  conscious  of  impending  death,  or,  in  fact,  conscious  at  all,  at 
the  time  she  made  the  statement. 

UPON  an  indictment  for  murder,  tried  before  Hawkins,  J.  at 
Liverpool  on  the  12th  day  of  February,  1887,  it  was  proved 

(a)  Reported  by  J.  Kinouobn,  Esq.,  Barrister-at-Law. 
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that  the  prisoner,  a  boy  aged  sixteeiii  was  a  servant  in  the  house        Rkl 
of  Mrs.  Hamilton,  the  mother  of  the  deceased,  at  Southport.     He,       g^* 

and  the  deceased,  a  girl  aged  seventeen,  were  much  attached  to        * 

each  other.     On  the  afternoon  of  the  12th  day  of  November,  1886,        1887. 
a  quarrel  too  place  between  the  prisoner  and  the  deceased.    The   j^  ,1~  __ 
prisoner  went  upstairs  to  his  own  room^  and  the  deceased  went  AdmissibiUtv 
to  her  mother's  room.    About  3.40  p.m.  Joanna  Pugh,  a  servant,  of  4f^ng  deJa- 
who  was  then  in  the  back  yard  of  the  house  tsJlong  to  Mary  ^^^l^-^  ^^ 
Blackwell,  a  neighbour,  heard  the  report  of  a  pistol.     She  rushed  '^^^^ 
into  the  house,  and  met  the  prisoner,  who  said  '^  Maudes  shot.^'        cfeotA. 
She  and  Mary  Blackwell  went  upstairs,  and  found  the  deceased 
lying  on  the  floor  of  Mrs.  Hamilton's  bedroom,  bleeding.    A 
bullet  had  penetrated  her  left  breast  to  the  heart,  and  she  was 
in  fikct  dying.    Dr.  Wheeler  arrived  in  about  five  minutes,  and 
remained  tiU  the  death  of  the  deceased  at  5.55  p.m.  the  same 
day. 

On  behalf  of  the  prosecution  it  was  sought  to  give  in  evidence 
the  following  statement  made  by  the  deceased  as  to  the  cause  of 
her  injuries  to  Joanna  Pugh,  in  the  prisoner's  absence :  '^  Alfred's 
shot  me ;  he  pulled  the  trigger  twice.  The  first  time  it  missed 
fire.  He  pulled  again,  and  it  hurt  me.  He  then  threw  the  pistol 
at  me.  Be  kind  to  him  when  I'm  gone.  Remember  the  days 
that  are  past.  Don't  be  cruel  to  him,  I  love  him  still."  And 
the  following  evidence,  bearing  on  the  admissibility  of  the  state- 
ment was  given,  viz. :  Joanna  Pugh  stated  that  the  deceased  was 
conscious  when  found  lying  on  the  floor.  That  after  Dr. 
Wbeeler  had  arrived  and  seen  the  deceased,  but  during  his 
absence  from  the  room,  the  deceased,  who  was  then  quite  con- 
scious^ said,  "  Don't  be  cruel  to  Alfred  when  I'm  gone,"  and 
then  began  to  pray,  saying  "  Lord  be  merciful  to  me."  The 
deceased  made  a  further  statement.  The  prisoner  was  not 
present. 

Mary  Blackwell  stated  that  after  Dr.  Wheeler  had  arrived  and 
seen  the  deceased,  but  during  his  absence  from  the  room,  the 
deceased,  who  then  appeared  quit0  conscious,  said^  ''  Be  kind  to 
Alfred  when  I'm  gone."     The  prisoner  was  not  present. 

Dr.  Wheeler  stated  that  when  he  first  saw  the  deceased  she 
was  in  a  dying  state,  and  not  sufficiently  conscious  to  answer 
any  question  intelligibly;  she  subsequently  became  partly 
delirious;    she    never   recovered    consciousness   while   he  was   * 

S resent,  and  could  not  be  conscious  of  her  condition.  That  he 
id  not  hear  the  deceased  make  any  statement,  but  that  he  left 
the  room  for  five  minutes  in  order  to  wash  his  hands.  The  con- 
dition of  the  deceased  was  such  that  she  might  have  recovered 
consciousness  at  short  intervals  before  her  death.  The  deceased 
might  have  recovered  consciousness  for  a  short  time  while  he 
was  out  of  the  room.     Her  recovery  was  from  the  first  hopeless. 

Upon  this,  evidence  counsel  for  the  prosecution  proposed  to 
examine  Joann^Pugh  as  to  the  statement  made  by  the  deceased. 
Counsel  for  the  defence  objected. 
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Bjbo.  Shee  {Tobin  with  him)  submitted  that  the  statement  made  by 

g^'  the  deceased^  and  set  out  above^  was  admissible  as  a  dying 

'       declaration^  on  the  gronnd  that  it  appeared  from  the  evidence  of 

1887.  Joanna  Pagh  and  Mary  Blackwell  that  the  deceased  was  con- 
Evidmce-^  scious  at  the  time ;  and  that  her  words^  '^  Be  kind  to  Alfired, 
AdmisnbiHty  when  Fm  gone/'  coapled  with  the  fact  that  her  recovery  was 
}f  ^ing  dadon  from  the  first  hopeless^  showed  that  she  was  conscioos  of  being 
^lofu—  dm-  £jj  ^  dying  state.  In  sapport  of  this  they,  cited  iJegf.  v.  Ooddard 
^'^a^ng     (15  Cox  0.  C.  7) ;  Reg,  v.  Osman  (15  Oox  C.  0.  1). 

death.  McConnell  and  Horridge,  for  the  prisoner,  were  not  called 

npon. 

Hawkins,  J.,  in  refusing  to  allow  evidence  of  the  statement  to 
be  given,  said  that  it  had  been  proved  that  the  deceased  received 
a  mortal  wound,  and  died  in  about  two  hours,  and  that  from  the 
first  her  recovery  was  hopeless.  That  after  the  doctor's  arrival 
she  made  a  statement,  in  the  prisoner's  absence,  to  Joanna  Pugh, 
as  to  the  cause  of  her  injuries.  But  before  he  could  admit 
evidence  of  the  statement  he  must  be  satisfied  that  at  the  time 
it  was  made  the  deceased  believed,  or  was  conscious,  that  death 
was  impending.  That  while  on  the  one  hand  Joanna  Pugh  and 
Mary  Blackwell  had  sworn  that  the  deceased  was  conscious  at 
the  time  she  made  the  statement,  yet  on  the  other  hand  the 
doctor  had  sworn  that  from  the  moment  of  his  arrival  until  death 
the  deceased  was  not  conscious  of  her  condition,  but  was  partly 
delirious.  Under  these  circumstances  it  was  impossible  for  him 
to  say,  on  such  evidence,  that  he  was  satisfied  that  the  deceased 
was  conscious  of  being  in  a  dying  state,  or,  in  fact,  conscious  at 
all,  and  he  therefore  refused  to  admit  evidence  of  the  statement. 

The  prisoner  was  found  guilty  of  manslaughter,  and  was 
sentenced  to  six  months  imprisonment  with  hard  labour. 

Solicitors  for  the  prosecution.  Barker  and  Betham,  Southport, 
agents  for  the  Treasury. 

Solicitor  for  the  defence,  Threlfall,  Southport. 
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QUEEN'S  BENCH    DIVISION. 

Friday,  Feb.  25,  1887. 

(Before  Dbnman  and  Mathew,  JJ.) 

Penny  (app.)  v.  Hanson  (resp.)  (a) 

Vagrant  Act,  1824 — Pretending  or  professing  to  tell  fortune 
Issuing  a  circular — Intention  to  deceive  or  impose — Rogue  and 
vagabond — 5  Oeo,  4,  c,  83,  s.  4i, 

Sect.  4  of  5  Oeo.  4,  c.  83,  eruicts  that ''  every  person  pretending  or 
professing  to  tell  fortunes,  or  using  any  subtle  craft,  means,  or 
device,  by  palmistry  or  otJieruoise,  to  deceive  and  impose  on  any 
of  His  Majesty's  subjects  .  .  .  and  being  subsequently 
c(mvicted  of  the  offence  for  which  he  or  she  shall  have  been  so 
apprehended,  shall  be  deemed  a  rogue  and  a  vagabond.^' 

The  issuing  of  a  drcidar  by  way  of  advertisement,  in  which  the 
issuer  states  thai,  on  being  informed  of  the  dates  of  births  of 
those  who  consult  him,  he  will  {on  the  payment  of  money)  fore- 
cast  their  fuiwre,  is  a  pretence  or  profession  to  tell  fortunes 
within  the  ai>ove  section,  though  no  money  is  received  by  him  and 
the  future  of  any  particular  person  is  not  told. 

Proof  that  the  issuer  of  such  a  circular  does  not  believe  in  his  own 
power  to  foretell  the  future  is  not  necessary  to  substanUate  the 
charge,  and  the  intent  to  deceive  and  impose  may  rightly  be 
inferred  from  the  issuing  of  such  circular. 

THIS  was  a  case  stated  by  one  of  the  metropolitan  police 
magistrates  raider  42  &  43  Vict.  o.  49,  for  the  opinion  of 
the  court.    The  facts  were  as  follows : — 

Upon  the  hearing  of  a  certain  information  preferred  by  the 
respondent  against  the  appellant  under  sect.  4  of  5  Geo.  4,  c.  83, 
that  the  appellant  did  unlawfully  pretend  to  tell  fortunes  to 
deceiye  and  impose  on  one  Timm  Khurt  and  others  of  Her 
Majesty^B  subjects,  I  convicted  the  appellant  of  the  said  oflFence 
and  adjudged  him  to  pay  to  the  clerk  of  the  said  court  at  Bow- 
street  the  sum  of  51.  and  the  sum  of  2s.  for  the  costs  of  the 
summons  on  or  before  the  5th  day  of  June  then  next,  or  in 
default  of  making  such  payment  to  be  imprisoned  with  hard 
labour  for  the  space  of  twenty-one  days.  The  following  facts 
were  proved  before  me : 

(a)  Beported  by  W.  P.  EvEBSLBi,  Esq.,  Barriflter-at-Lftw. 
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Pennt  The  appellant  caased  to  be  inserted  in  various  newspapers 

„  ^'  advertisements  to  the  following  effect : 

Hanson.  ® 

_  Neptune,  the  utrologer*8  permanent  address,  is  12,  Grenyille-street,  Bmnswick- 

1887.         square,  London,  W.O.    Terms  sent  on  application. 

.»—  Wanted  everyone  to  have  their  own  nativity  cast  yearly;  advice  given  and  astro- 

Fortune-teiiing  logical  questions  answered.  For  terms  send  stamps  to  **  Neptune,**  12,  Grenville- 
—Astrology  —  street,  Brunswick-square,  W.O. 

catt  nativiiy—     Khart  Subsequently  answered  one  of  the  advertisements  by  a 
Intention  to    letter  Under  an  assumed  name  and  address  of  which  the  following 

$,  4,  Sir, — I  have  seen  your  advertisement  and  should  like  to  know  further  particulars 

with  a  view  to  receive  advice. — I  am,  Sir,  yours  truly,  Tnoc  Nigholans. 

And  in  reply  received  a  printed  circular^  of  which  the  follow- 
is  a  copy : 

ASTBOLOOT 

Is  a  science  giving  cause  and  effects ;  without  this  it  could  not  be  accurately  termed 
a  science.  In  all  ages  some  of  the  most  eminent  men  have  been  practical  astrologers  ; 
even  now  it  is  the  same.  In  ancient  time  astrologers  occupied  more  prominent  posi- 
tions than  any  other  class  of  prophets,  being  men  of  science  aod  knowledge.  We  do 
not  consult  the  spirits  of  the  so-called  dead,  nor  use  any  unlawful  means ;  neither  do 
we  practise  any  of  the  black  arts,  or  other  mysteries,  nor  use  enchantments  (mystery 
is  only  a  word  that  expresses  our  want  of  knowledge). 

The  works  of  the  Great  First  Cause  are  all  governed  by  immutable  and  perfectly 
natural  laws,  working  in  order  and  harmony.  Every  cause  produces  its  own  effects, 
Every  planet  in  our  solar  system  has  its  own  orbit  (course  to  run)  round  the  sun. 
from  which  it  cannot  deviate.  It  is  the  same  in  the  animal  and  vegetable  kingdoms, 
and  man  is  no  exception  to  the  Divine  laws  which  govern  all  things.  We  all  have 
our  own  orbit  or  sphere  (sun)  of  usefulness,  around  which  we  revolve  in  this  life. 
By  our  own  mistakes  in  life  we  create  clouds  that  sometimes  obscure  our  path,  and  in 
the  desire  for  betterment  we  have  a  divine  right  to  consult  the  works  of  the  Great 
First  Cause,  who  has  declared  that  the  stars  are  for  signs  (of  what  ?  the  past,  present, 
or  future)  and  for  seasons. 

By  the  positions  of  the  planets  in  the  nativity,  and  their  aspects  to  each  other,  we 
are  able  to  give  the  general  descriptions  of  persons,  the  diseases  liable  to,  health, 
mental  abilities  and  disposition,  the  occupation  most  suitable,  where  and  when 
successful,  marriage,  travelling,  friends,  &c.,  and  the  events  of  everyday  life.  Inter- 
yiewB  are  unneoessary ;  all  that  is  required  is  the  time  of  birth  as  near  as  possible 
day  of  week,  day  of  month,  year,  sex,  and  birthplace. 

Nativities  cast  from  5«.  and  upwards. 

Ditto  with  events  in  life  in  brief  from  21s.,  100«.  and  upwards. 

Two  ordinary  questions  answered  in  writing,  Is.  6d 

Intricate  questions,  as  agreed. 

Yearly  birthday  information,  25.  6dl  and  5^. 

Ditto  for  business  purposes,  lOx.  and  20^. 

Five  years'  direction  in  advance  from  5«.,  lOs.,  and  upwards. 

Astro-medical  diagnosis  of  diseases  delineated. 

Short  interviews,  2«.  Qd, 

More  information  if  necessary  on  application. 

A  stamped  addressed  envelope  must  accompany  every  communication  when  a  reply 
is  required. 

All  work  done  will  be  in  accordance  with  the  remuneration  received,  and  will 
be  executed  as  early  as  possible. — Address  R.  H.  Neptune,  12,  Grenville-street, 
Bruuswick-square,  London,  W.O. 

On  the  part  of  the  appellant  it  was  contended  that  there  was 
no  evidence  of  pretence  or  profession  to  tell  the  fortune  of  Timm 
Khurt,  the  informant,  inasmuch  as  there  was  nothing  whatever 
told  him  as  being  his  fortune,  and  that  by  the  Act  such  pretence 
or  profession  must  consist  of  the  actual  telling  and  purporting  to 
tell  a  fortune.     That  the  profession  made  by  the  appellant  in  his 
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cixtmlar  was  that  he  could  apply  certain  roles  (which  were  known      PinnfT 
to  those  who  had  studied  astrology)  to  the  particular  cases  of     ^f* 

individnals ;  although  this  profession  was  coupled  with  an  expres-        

sion  of  opinion  that  such  fixed  rules  were  sound,  and  when        1887. 
properly  applied  would  give  an  indication  of  what  was  likely  to  „         '^ 
happen,  yet  there  was  no  pretence  by  the  appellant  that  he  had  __ AMrology*^ 
any  mysterious  personal  power  of  divination,  such   as   might  Professing  to 
impose  on   the  credulity  of  the  superstitious,  which  was  the  ^J^^^T^ 
mischief  aimed  at  by  that  portion  of  the  statute  under  which  the     deceive  — 
offence  was  charged.     That  there  was  no  evidence  of  intent  to  5  Geo,  4^  &  88, 
deceive  as  required  by  the  words  of  the  Act  "  to  deceive  or  impose        *  *• 
upon,''  inasmuch  as  there  was  no  evidence  that  the  appellant 
had  not  the  most  implicit  faith  in  the  science  he  professed  to 
apply,  namely,  astrology.     That  there  was  no  presumption  in  a 
criminal  case,  and  that  the  intent  to  deceive  being  an  actual  part 
of  the  o£fence  must  be  capable  of  being  inferred  from  some 
evidence,  and  that  here  there  was  no  such  evidence  of  this  as 
would  have  been  left  by  a  judge  to  a  jury. 

The  magistrate  was,  however,  of  opinion  that  there  was 
evidence  i^at  the  appellant  did  pretend  and  profess  to  tell 
fortunes,  and  that  he  did  it  to  deceive  and  impose  on  Timm 
Khurt  and  others  of  Har  Majesty's  subjects  within  the  meaning 
of  the  said  statute,  and  the  magistrate  found  accordingly,  and 
referred  to  the  case  of  itonk  v.  Hilton  (36  L.  T.  Bep.  N.  S.  66; 
2  Ex.  Div.  268;  46  L.  J.  163,  M.  C). 

The  qnestion  for  the  court  was,  whether  there  was  evidence 
before  the  magistrate  to  justify  the  conviction. 

By  5  Geo.  4,  c.  83,  s.  4 : 

EToy  person  pretending  or  professing  to  tell  fortnneB^  or  vsing  any  snbtle  oraft, 
means  or  device,  by  palmistry  or  otherwise,  to  deceive  and  impose  on  any  of  His 
Majesty's  snbjeots  .  .  .  and  being  sabseqnently  conTicted  of  the  ofifenoe  for 
which  he  or  she  shall  have  been  so  apprehended,  shall  be  deemed  a  rogne  and  a 
vagabond. 

Murphy,  Q.C.  {Wormald  with  him)  for  the  appellant. — ^The 
statute  in  question  does  not  aim  at  such  a  case  as  this ;  if  the 
appellant  had  told  the  prosecutor  his  fortune,  or  had  received 
money  from  him  for  so  doing,  it  would  have  been  different,  but 
the  case  stops  short  of  that.  All  he  did  was  to  advertise  by  way 
of  a  circular  that  by  the  lesson  he  read  from  the  planets  he  was 
able  to  give  such  information  as  he  set  forth  in  his  circular.  The 
mere  professing  to  forecast  a  nativity  and  tell  fortunes  is  no 
offence  under  sect.  4.  Again,  there  is  no  evidence  that  he  did 
not  beKeve  in  astrology  and  his  capacity  to  forecast  the  future  by 
consulting  the  stars.  If  this  conviction  stands,  any  person  who 
foretells  another  what  may  be  going  to  happen  to  him  may  be 
convicted  as  a  rogue  and  a  vagabond ;  and  many  persons  in  all 
grades  of  society  are  in  danger.  The  magistrate  seems  to  have 
based  his  opinion  on  Monh  v.  Hilton  (46  L.  J.  163,  M.  C.)  ;  but 
in  that  case  there  wa"^  a  complete  proof  of  palmistry. 

Poland,  for  the  respondent,  was  not  called  upon  to  argue. 


176  C&IHIKAIi  LAW  CASES. 

Pbhnt  Denman^  J. — ^ThiB  is  an  instance  to  which  the  doctrine  res  ipsa 

Ha  ^80        U>Qy^tv/r  applies.    It  is  nonsense  to  suppose  that  in  these  days  of 

! '      advanced  knowledge  the  appellant  really  did  believe  he  had  the 

1887.       power  to  predict  a  man^s  fntnre  by  knowing  at^what  hour  he  was 

Fort      tdBn  ^^"^'  ^'^^  *^®  position  of  the  stars  at  the  particular  moment  of  his 

^Astr^ogy-^  birth.    No  person  who  was  not  a  lunatic  could  believe  he  pos- 

Profudn^  to  sessed  such  power.    There  was^  therefore,  no  need  on  the  part  of 

*^  ^^^  ^^  prosecution  to  negative  his  belief  in  such  power  or  capacity. 

deceive  —     ^^^  magistrate  rightly  drew  an  inference  that  the  appellant  had 

5  Geo.i,c.  88,  an  intent  to  deceive  and  impose  on  the  prosecutor.     I  do  not 

'*^'         decide  whether  merely  telling  fortunes  is  or  is  not  an  offence 

under  the  statute,  but  this  advertisement  and  circular  amounted 

to  a  pretending  and  profession  to  tell  fortunes  within  sect.  4  of 

the  Act.     I  think  there  was  ample  evidence  on  which  we  ought 

to  hold  the  magistrate  was  right. 

Mathbw,  J. — I  am  of  the  same  opinion. 
Solicitors  for  the  appellant,  Wehb  and  Templeton, 
Solicitors  for  the  respondent.  Hare  and  Co.,  for  the  Solicitor  to 
the  Treoisv/ry. 


QUBEN^S    BENCH    DIVISION. 

Wednesday,  March  2,  1887. 
(Before  Day  and  Wills,  JJ.) 

Lewis  (app.)  v.  Febmob  (resp.).  (a) 


Cruelty  to  ammals — paying  sows — Operation  rendering  animal 
more  fit  for  use  of  man — Tort/are^^Vi  ^13  Vict,  c,  92,  s.  2. 

Where  an  operation  thai  has  become  customary  is  performed  with 
reasonable  care  and  skill  on  an  animal  in  the  bond  fide  belief 
that  it  renders  its  flesh  more  fit  as  an  article  of  human  food, 
such  operation  is  not  cruel  ill-treatment,  abuse,  or  torture  of 
the  animal  within  sect,  2  of  the  Prevention  of  Oruelty  to  Animals 
Act,  1849,  though  it  undoubtedly  causes  severe  pain,  and  its 
utility  may  be  open  to  doubt, 

CASE  stated  under  20  &  21  Vict.  c.  43. 
This  was  a  case  stated  by  justices  of  which  the  material 
parts  were  as  follows : — 

(a)  Reported  by  W.  P.  Eybbblet,  Esq.,  Banieter-at-Law. 
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1.  At  a  court  of  snmmary  jarisdiction  holden  at  East  Grinstead^       Lbwib 
in  the  county  of  Sussex,  on  the  11th  day  of  May,  1886,  the  phuiob. 

appellant  prosecuted   the    respondent    under   12   &    13    Vict.        ' 

c.  92,  s.  2,  for  that  the  respondent  did,  on  the  5th  day  of  March,        1B87. 

1886,  ill-treat,  abuse,  and  torture  certain  animals,  to  wit,  five  CruOty  to 

sows.  ammX-' 

2.  On  behalf  of  the  respondent  it  was  admitted  that  he  had  Spaying  sows 
performed  the  operation  of  spaying  upon  the  said  sows  in  the  7^  c92\^2. 
manner  in  which  that  operation  is  usually  performed ;    and  on 

behalf  of  the  appellant  it  was  admitted  that  the  said  operation 
was  performed  in  a  reasonably  careful  and  skilful  manner,  and  it 
was  agreed  that  the  only  questions  to  be  tried  were,  whether  the 
said  operation  caused  pain  to  the  said  sows,  and,  if  it  did,  whether  * 
such  pain  was  necessary  or  justifiable. 

3.  In  support  of  the  prosecution  it  was  contended  that  the 
operation  caused  much  pain,  and  was  unjustifiable  because  it  was 
unnecessary,  being  performed  not  for  the  benefit  of  the  animals 
themselves  nor  for  the  welfare  or  safety  of  the  human  race 
generally,  but  under  the  pretence  only  that  it  saved  money  to  the 
owner  of  the  sows  operated  upon,  and  that  this  pretence,  though 
unjustifiable  if  true,  had  no  foundation  in  fact. 

In  support  of  this  contention  the  following  evidence  was 
adduced: 

Peter  Stalker  Oowan :  I  am  a  M.R.O.V.S.,  and  veterinary  inspector  of  Oolchester 
borough.  I  have  made  a  special  study  of  the  qnestion  of  spaying  pigs.  [The  witness 
then  proceeded  to  describe  the  operation,  which,  though  quicldy  performed,  caused 
excessive  pain.]  After  the  operation  has  been  performed,  &e  animal  suffers  pain  for 
about  a  week,  because  when  the  animal  takes  food  the  pressure  of  the  bowels  upon 
the  operated  part  causes  pain.  The  operation  is  performed  when  they  are  from  six  to 
eight  weeks  old.  I  have  performed  experiments  in  feeding  as  regards  both  spayed  and 
unspayed  pigs.  I  have  Uken  half  a  score  of  pigs,  half  of  which  have  been  spayed  and 
half  not  spayed,  and  fattened  them  until  four  months  old,  to  be  good  jointers  until 
weighing  about  eight  stone.  They  are  then  worth  \^<L  per  pound  more  than  if  they 
an  kept  tiU  double  that  age.  I  tested  them  and  sold  them  at  about  five  months  old 
and  found  the  imspayed  pigs  were  of  greater  weight  than  those  which  had  been 
spayed.  The  spayed  ones  lost  flesh  after  the  operation.  They  were  all  of  the  same 
age  and  weight  to  start  with.  They  were  from  the  same  sty.  In  my  opinion  the 
operation  of  spaying  does  not  improve  the  animal's  flesh  or  benefit  the  animal  itself. 
It  is  not,  so  far  as  I  know,  done  in  the  north  of  England.  I  have  acquaintance  with 
the  practice  in  Scotland,  and  sow  pigs  are  never  spayed  there,  nor  in  Yorkshire, 
where  they  sell  sow  pigs  as  jointers,  and  keep  the  castrated  hogs  as  bacon  hogs.  The 
operation  is,  in  my  opinion,  both  unnecessary  and  barbarous  (the  witness  here  produced 
a  report  of  the  British  National  Veterinary  Congress,  1881,  which  reported,  inter  ahcL, 
that  the  spaying  of  female  animals  was  unnecessary,  and  recommended  its  abolition. 
The  witness  was  a  member  of  that  committee).  In  conclusion  he  said :  I  agree  with 
that  report.  I  perform  about  four  thousand  of  these  operations  a  year.  In  my  own 
practice  the  mortality  resulting  is  about  1  per  cent.  I  have  known  a  case  in  which 
about  eight  out  of  thirteen  died — the  animals  being  fed  too  soon.  I  have  come  to  the 
conclusion  that  the  operation  is  unnecessary  and  should  be  abolished. 

Cross-examined :  Spaying  gives  more  pain  than  castration.  I  can  do  from  forty- 
live  to  fifty  sows  in  an  hour.  If  my  directions  as  to  feeding  are  carried  out  perhaps 
the  pain  might  abate  in  three  days.  I  have  not  seen  a  sow  feed  eagerly  after  the 
operation,  but  her  doing  so  would  not  indicate  absence  of  pain.  In  the  instance  I  gave 
the  two  sows  were  sistera,  and  the  litten  were  from  the  same  boar.  Castration  is 
necessary,  but  spaying  is  not.  The  flesh  of  a  female  pig  is  only  deteriorated  when  it 
is  killed  during  the  period  of  menstruation. 

Re-examined :  What  I  mean  to  imply  as  to  the  difference  between  the  male  and 
female  is,  that  the  fleeh  of  the  former  is  improved  by  the  operation,  as  the  periods  of 

VOL.  XVI.  N 


178  CBIMINAL  LAW  CAS16S. 

Lbwu        bMtt  are  eonstttii,  bot  in  the  female  they  only  oome  on  at  ref^ilar  intervalB,  and  the 

9.  BOW  need  not  be  killed  at  each  times,  and  not  until  they  have  passed  off  and  the  flesh 

Pkbmor.       reaamed  its  normal  condition.     Also,  the  male  animals  are  sometimes  very  dangerous 

.»..         imlsss  emaacolated,  not  only  daring  a  few  weeks,  but  constantly  all  the  year  round. 

1887.  By  the  Bench :  The  plan  of  operating  I  have  deacribed  is  the  oniTeraal  one.    The 

....         rabject  is  never  tanght  in  any  of  the  coUegea. 

Ormdty  to         ^  Leeney :  I  am  lLR.O.y.Sw,  and  in  practice  at  East  Ghinstead.    I  qnite  agree 

ontmotf— -      ^^  ^f*  Cowan*s  evidence  which  I  have  heard.    I  have  performed  the  operation  onder 

SpoMg  towa  potest,  as  I  believe  it  nnnecessary  and  therefore  omeL    It  is  nsoal  in  this  district, 

12  j'  18     ^^  moat  of  my  clients  have  left  off  the  practice  on  my  advice.    The  operation  is  not 

VicL  e.  92  «.  2.  pnetised  near  Brighton,  and  I  believe  not  much  in  the  Midlands,  if  at  alL 

Wm.  Hunting :  I  am  F.R.G.y.S.  I  have  heard  the  whole  of  Mr.  Cowan*s  evidence 
and  agree  with  it.  The  practice  is  not  done  in  the  north  of  En^nd,  where  I  come 
from.  There  is  not  much  difference,  I  think,  in  the  pain  between  castration  and 
spaying  unless  peritonitis  sets  in,  as  is  most  likely  in  the  female. 

4.  No  evidence  was  addaced  on  behalf  of  the  respondent^  but 
it  was  contended  that  the  evidence  addaced  by  the  appellant  did 
not  show  an  offence  had  been  committed  within  the  meaning'  of 
the  statute. 

5.  The  justices  were  of  opinion  that  the  said  operation 
undoubtedly  caused  pain,  but  agreed  with  the  contention  of  the 
respondent,  and  dismissed  the  information  with  costs. 

The  question  for  the  opinion  of  the  court  was,  Did  the 
evidence  adduced  by  the  appellant  disclose  an  offence  under 
sect.  2  of  12  &  13  Vict.  c.  92?  If  it  did,  the  case  was  to  be 
remitted  to  them  in  order  to  convict.  If  it  did  not,  the  dismissal 
was  to  stand. 

By  12&  13  Vict.  c.  92, 8. 2  : 

If  any  person  shall  .  .  .  cruelly  beat,  ill-treat,  .  .  .  abnae  ...  or 
torture,  or  cause  or  procure  to  be  cruelly  beaten,  ill-treated  .  .  .  abused,  or 
tortured,  any  animal,  such  offender  shall  for  eyery  such  offence  forfeit  and  pay  a 
penalty  not  exceeding  6L 

Waddy^  Q.G.  {Oolam  with  him)  for  the  appellant. — ^The 
operation  performed  by  the  defendant  is  not  necessary  for  the 
benefit  of  mankind,  and  amounts  to  cruelty  within  sect.  2  of  12 
&  13  Vict.  c.  92.  The  cruelty  need  not  be  wanton  as  formerly 
under  5  &  6  Will.  4,  c.  59 ;  it  is  enough  if  it  is  unnecessary. 
[Dat,  J. — ^The  case  finds  that  it  was  perK>rmed  for  the  purpose 
of  improving  the  property  of  the  owners.]  That  has  been  held  to 
be  not  sufficient  if  the  pain  is  unnecessary;  that  is  the  effect  of 
the  case  of  Murphy  v.  Manmng  (36  L.  T.  Rep.  N.  S.  592 ;  L. 
Rep.  2  Ex.  Div.  307).  [Day,  J. — This  is  a  customary  practice 
believed  to  be  for  the  good  of  man,  and  so  is  outside  the  statute. 
The  custom  of  the  country  is  here  admitted.]  If  that  were  so, 
nearly  all  the  convictions  under  this  statute  and  upheld  by  this 
court  could  have  been  set  aside.  It  is  sought  to  obtain  a  binding 
decision  that  this  operation  is  illegal.  The  evidence  shows  that 
it  does  the  animal  subjected  to  it  a  great  deal  of  harm  apart  from 
the  pain.  The  leading  veterinary  surgeons,  a  skilful  and  scientific 
body,  have  denounced  this  practice  as  wholly  unnecessary  and 
cruel,  and  their  evidence  enables  this  court  to  pronounce  it 
cruelty  within  the  statute. 

No  counsel  appeared  for  the  respondent. 
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Day,  J. — In  this  case  a  proaecation  was  instituted  against  John       Lbwm 
Fermor,  who  was  said  to  be  a  veterinary  surgeon  carrying  on  his     jp^^ovu 

business  in  the  county  of  Sussex,  for  performing  an  operation         

calling  "spaying"  on  certain  sows.  It  was  instituted  under  1^87. 
sect.  2  of  the  Prevention  of  Cruelty  to  Animals  Act,  1849  (12  &  c\-^y  to 
13  Vict.  c.  92);  and  it  is  said  that  the  defendant  did  cruelly  animals— 
abuse  and  torture  three  sows  within  the  meaning  of  that  section.  Spaying  sows 
There  is  no  doubt  whatever  that  he  did  inflict  pain,  and  may  be  ^^.^.92  s  2. 
torture,  on  these  sows.  But  the  question  is  whether  he  cruelly 
did  so  within  that  section.  The  meaning  of  "  cruelty,^^  like  that 
of  many  other  words,  is  uncertain ;  and  it  is  for  the  court  to 
ascertain  what  was  the  meaning  which  the  Legislature  intended  to 
attribute  to  it.  It  cannot  be  used  merely  in  the  sense  of  inflicting 
pain,  or  even  torture,  for  there  are  operations  which  could  well  be 
defined  as  torture,  and  which  are  performed  even  on  human  beings, 
such  as  cauterising  wounds,  and  firing  in  the  case  of  horses,  which 
are  attended  with  beneficial  results ;  such  are  torture  in  one  sense, 
they  are  cruel  torture  while  they  last.  Cruel  torture  within  the 
statute  must  be  taken  to  be  that  which  is  inflicted  for  no  legitimate 
purpose,  and  which  cannot  be  justified.  The  word  "  wanton,'^  it  is 
true,  has  been  omitted  in  the  later  statute.  I  do  not  profess  to 
know  the  reason  for  its  omission,  but  that  word  has  a  double 
meaning,  and  was  perhaps  left  out  for  that  very  reason.  I  would 
define  "  cruel  torture  "  to  be  the  infliction  of  grievous  pain  with- 
out some  legitimate  object  existing  in  truth,  or  honestly  believed 
in.  I  do  not  believe  that  a  person  who  inflicts  pain  in  the  honest 
belief  that  it  is  conferring  a  benefit  upon  man  can  be  punished 
under  this  section  on  the  motion  of  those  who  do  not  agree  with 
him  that  his  acts  are  beneficial.  In  this  case  the  defendant 
practises  the  profession  of  a  veterinary  surgeon  in  a  district  where 
it  is  the  custom  to  have  sows  spayed  when  not  kept  for  breeding 
purposes.  It  is  supposed  to  increase  their  bulk  and  value; 
perhaps  it  is  a  vulgar  error,  I  do  not  know  whether  it  is  so  or  not ; 
it  is  not  before  us.  It  is  deemed  to  be  beneficial  to  the  owners  of 
the  animals  and  so  to  mankind,  and  that  no  doubt  is  the  reason 
for  the  maintenance  of  the  practice.  It  may  be  observed  that 
the  principal  witness,  while  agreeing  with  the  report  of  the  Com- 
mittee of  the  British  National  Veterinary  Congress  (1881),  which 
condemned  the  spaying  of  female  animals,  and  recommended  its 
abolition  himself,  performs  over  four  thousand  of  these  operations 
a  year.  That  is  to  say,  he  with  his  opinion  on  the  subject  con- 
tinues to  practise  the  operation  solely  for  the  money  he  thereby 
earns.  The  defendant,  on  the  other  hand,  has  done  that  which  is 
in  accordance  with  the  uniform  practice  of  the  district  for  (as  it 
is  there  supposed)  the  good  of  man.  The  magistrates,  in  using 
the  word  ''  cruelty  ^'  in  the  above  sense,  came  to  a  sound  con- 
clusion, for,  although  the  operation  undoubtedly  caused  pain,  the 
evidence  did  not  show  that  any  cruelty  had  been  committed 
within  the  meaning  of  the  statute.  I  am  of  opinion  that  the 
magistrates  were  right,  and  the  appeal  ought  to  be  dismissed, 
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hKwiB  Wills,  J. — ^I  am  of  the  same  opinion.     I  am  fblly  aware  of 

P^         the  importance  of  a  question  of  this  kind.     On  the  one  hand,  the 

Act   under  discussion  was  passed    to    preserve    animals  from 

1887.        unnecessary    cruelty   and  ill-treatment,   and    should    be    fully 
(^^^  ^      administered ;  on  the  other  hand,  it  is  of  equal  importance  to 
aninujus-^     ^^  liberty  of  the  subject  and  the  rights  of  persons  subjected  to 
Spaing  Mws  its  operation  that  a  reasonable  construction  be  put  upon    it. 
Vict  c  92  i  2  ^®  ought  not  to   make  innocent  persons   victims  of  the  law. 
'  *  *  The  difficulty  here  arises  in   construing  the    word    ''  cruelty.'^ 
The  word   must  obviously  have   some   meaning.     It  cannot,  I 
think,  be  the  mere  infliction  of  pain,  because,  if  so,  many  things 
not   within    the   scope  of   the  Act,   such   as  firing  of  horses, 
would  be  included.    There  must  therefore  be  something  of  a 
moral  element  imported  into  the  word.     This  is  in  accordance 
with  the  case  of  Murphy  v.  Manning  [ubi  sup.).    It  was  there 
held  that  many  acts,  cruel  in  the  exirome  if  the  word  were 
applied  merely  to  the  pain  inflicted,  were  not  cruel  if  done  for 
some  lawful  purpose.     Here  the  question  is,  was  the  operation 
done  for  a  lawful  purpose  ?     The  question  is  not  whether  in  the 
opinion   of  the   tribunal  the   particular  act  was    or    was    not 
beneficial,  for  if  it  were  it  might  often  expose  a  person  to  prose- 
cution for  such  acts  as  firing  a  horse,  if  it  turns  out  after  the 
operation  that  he  has  mistaken  the  malady,  and  that  the  real 
disease  from  which  the  horse  is  suffering  is  one  for  which  firing 
would  be  useless,  and  that,  therefore,  the  great  suffering  which 
firing  must  entail  has  been,  in  one  sense,  purposelessly  inflicted. 
The  operator  may  have  made  a  mistake,  though  his  belief  in  its 
necessity  was  honest.      But    if  the  appellant's  contention   be 
correct,  such  a  person  ought  to  be  convicted,  for  the  operation 
would  be  neither  necessary  nor  beneficial  to  the   animal,    nor 
beneficial  to  the  owner  in  making  the  animal  more  valuable.     I 
think  some  such  meaning  must  be  given  to  the  word  as  would 
prevent  its  application  to  the  case  I  have  just  mentioned.     The 

E roper  view  is,  that  the  section  does  not  apply  if  there  is  an 
onest  belief  that  that  which  is  done  will  benefit  the  animal  itself 
or  be  good  for  mankind.  It  cannot  yet  be  held  clear  whether  this 
operation  is  or  is  not  distinctly  cruel  and  unnecessary.  In  a 
recent  case  {Penny  v.  Hanson,  ante,  p.  178),  it  was  held  that  a 
plea  that  a  person  really  believed  in  his  capacity  to  tell  fortunes 
by  the  stars  could  not  be  taken  into  consideration,  for  public 
opinion  had  arrived  at  such  a  state  that  a  belief  of  that  sort  could 
not  now  be  really  and  honestly  entertained ;  but  a  century  ago  it 
might  have  been  necessary  to  give  evidence  upon  the  point.  One 
ground  of  my  decision  is,  that  there  was  no  evidence  that  this 
question  is  removed  from  the  category  of  legitimate  doubt 
whether  or  not  the  operation  is  beneficial,  and  that  the  respon- 
dent did  not  believe  in  the  utility  and  success  of  his  own  opera- 
tions. The  evidence  of  the  witness  Cowan  was  rightly  dis- 
counted by  the  justices.  The  case  would  have  been  very  different 
if,  instead  of  the  present  respondent,  one  of  the  witnesses  called 
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for  the  prosecution  bad  been  made  the  defendant.    A  gentleman      Liwu 
who  admits  that,  for  payment,  he  performs  in  the  coarse  of  a     p^bmoh. 

year  some    thousands  of  operations  which  he  believes  to  be  at        

once  extremely  painful  and  perfectly  useless,   could  have   no        1887. 

possible  ground  of  complaint  if  he  were  prosecuted,  convicted,      q^^^  to 

and   severely  punished.      It  is  said  that  the    evidence   of  the     animats'' 

appellant's  witnesses  as  to  the  inutility  of  the  process  was  uncon-  joying  sows 

tradicted.     To  prove  that  it  is  useless,  however,  is  but  one  step.  yi^^c92  8  2 

It  sufficiently  appeared  that  there  is  a  very  widespread  belief  in 

its  utility,  and  I  feel  bound  to  say  that,  upon  the  mere  question 

of  opinion,  the  justices  were  under  no  obligation  to  accept  or  act 

upon  the  evidence  of  persons  who  admitted  that  they  were  in  the 

daily  habit  of  performing  for  pay  an  operation  in  their  judgment 

both  useless  and  cruel.     In  the  case  of  the  respondent  there  was 

no  such  evidence  against  him,  nor  anything  to  show  that  he  did 

not  honestly  believe  the  operation  to  be  beneficial.     I  think,  for 

these  reasons,  this  appeal  ought  to  be  dismissed. 

Appeal  (Usmisaed.  (a) 
Solicitor  for  the  appellant.  A,  Leslie. 
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Saturday,  March  5. 

(Before  Lord  Colksidob,  C.J.,  Pollock,  B.,  Stephen,  Mathbw, 

and  Wills,  JJ.) 

Rig.  v.  Gibson,  (fc) 

Reception  of  evidence — Inadmieeihle  evidence  allowed  to  go  to  ths 
jury — Objection  not  taken  wntil  jury  retire  —  Buty  of  judge 
presiding  over  Criminal  Court. 

Where  evidence  has  been  received  in  a  prosecution  for  felony  which 
should  not  have  been  admitted,  the  verdict  of  the  jury  must  be 
taken  to  have  been  founded  upon  such  evidence  as  well  as  upon 
the  evidence  properly  admitted,  and  if  the  prisoner  is  convicted 
ilie  conviction  is  bad  notwithstanding  there  was  sufficient  m- 
dence,  apcvrt  from  the  evidence  improperly  received,  to  support 
the  conviction. 

(a)  A  similar  decision  upon  12  &  18  Vict  o.  92.  s.  2,  wss  arriyed  at  by  the  Common 
PIms  DiTision  in  IreLmdy  see  (Jaiiayhan  and  another  y.  The  Society  for  the  I^weniion  of 
CruetlMio  AiAmaU^  ante,  p.  101. 

(6)  Reported  by  R.  CuNiasoHAM  Ulbt,  Esq.,  Barriater-at-Law 
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Bb&  It  is  the  duty  of  the  judge  who  presides  over  a  crvminal  cowrt  to 

^  ^'  see  that  ru)  improper  evidence  is  given,  or,  if  such  evidence  is 

'  inadvertently  admitted,  to  see  that  the  verdict  of  the  jury  is  not 

1887.  founded  upon  any  evidence  hut  that  which  is  legally  admissible. 

.7~  .  Where,  therefore,  inadmissible  evidence  is  received,  it  is  immaierial 
prcperh  f^t  to      whether  objection  be  taken  at  the  time  the  evidence  is  given  or 

fury— Effect  after  it  ha^  been  allowed  to  go  to  the  jury. 

of'^OHection 

ntry  retir^    /^ASE  reserved  by  the  Quarter  Sessions  for  the  West   Derby 

Vy     hundred  of  the  county  of  Lancaster  holden  at  Liverpool^  on 

the  19th  day  of  Jan.  1887,  upon  an  indictment  charging  the  prisoner 

with  unlawfully  and  maliciously  wounding  one  Thomas  Simpson. 

The  following  facts  were  proved  : 

About  1 1  p.m.  on  the  4th  day  of  December,  1886,  the  prisoner  and 
Charles  Simpson  (a  son  of  the  prosecutor)  had  an  altercation 
opposite  the  Bold  hotel,  Wigan.  Charles  Simpson  got  hold  of 
the  prisoner,  and  said,  "  What  do  you  want  f  I'll  soon  shift 
you.'^  The  latter  ran  away  in  a  direction  opposite  to  his  own 
house. 

Shortly  afterwards  Charles  Simpson,  Thomas  Simpson  (the 
prosecutor),  Smith,  and  two  others  proceeded  from  the  Bold  hotel 
towards  their  own  home  in  Wigan.  Their  road  home  was  past 
the  prisoner's  house. 

After  proceeding  about  sixty-five  yards  from  the  hotel,  and 
when  opposite  the  prisoner's  house,  the  prosecutor  was  struck  on 
the  head  by  a  stone.  The  stone  hit  the  left  side  of  his  head  from 
the  direction  of  the  prisoner's  house.  The  blow  caused  the 
prosecutor  to  fall  against  the  railings  at  the  side  of  the  road 
farthest  from  the  prisoner's  house. 

Charles  Simpson,  who  had  just  previously  seen  the  prisoner 
come  up  behind  from  the  direction  of  the  Bold  hotel,  and  pass 
on  the  opposite  side  of  the  road  when  opposite  the  prisoner's 
door,  heard  Smith,  who  was  walking  with  the  prosecutor,  call 
out,  '^  My  arm  is  broke."  Charles  Simpson  then  saw  the 
prisoner  go  into  his  own  house,  no  other  person  was  on  that  side 
of  the  road  on  which  the  prisoner's  house  is  situate. 

Charles  Simpson  then  went  to  the  prosecutor,  who  was  on  the 
footpath  against  the  palisade,  on  the  opposite  side  of  the  road 
to  the  house  of  the  prisoner,  the  road  being  eleven  or  twelve 
yards  in  width. 

The  prosecutor,  while  walking  on  the  said  footpath,  was  struck 
before  the  prisoner  went  into  his  house^  and  was  knocked  against 
the  palisade  aforesaid. 

The  prosecutor  stated,  but  not  in  answer  to  any  specific  ques- 
tion put  to  him,  ''Immediately  after  I  was  struck  by  the 
stone  a  lady  going  past,  pointing  to  prisoner's  door,  said,  '  The 
person  who  threw  the  stone  went  in  there.'  '^ 

Charles  Simpson  went  to  the  front  door  of  the  prisoner's  house, 
called  to  his  brother  to  go  to  the  back  and  called  for  a  police- 
man.    Charles  Simpson  broke  the  panel  of  the  door  before  the 
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policeman  came.     Admission  was  demanded  by  a  policeman  and        ^^"^ 
refased.     The  front   door  was  eventually  broken  open  by  the      qj^h, 

policeman^  when  the  prisoner^  standing  with  his  cap   on   and        * 

clothed  as  he  was  at  the  Bold  Arms,  and  his  father,  were  found        1887. 
to  be  the  only  men  in  the  house,  and  the  father  being  drunk  and   ^„^^|^  ^^ 
asleep  on  the  sofa  the  policeman  brought  the  prisoner  outside,  prcperly  left  to 
when  Charles  Simpson  at  once  said,  "  That's  the  man  that  threw  j^try-^Effsct 
the  stone.''  "L^m 

Save  as  above  there  was  no  direct  evidence  as  to  whether  the    jury  rtHre. 
prisoner  did  or  could  hear    the  said  words  uttered  by  the  said 
woman. 

There  was  no  evidence  as  to  who  the  said  woman  was^  and 
she  was  not  called  as  a  witness. 

In  summing  up  the  learned  Chairman  directed  the  jury's 
attention,  among  other  matters,  to  the  said  evidence  as  to  the 
said  words  uttered  by  the  said  woman. 

After  he  had  summed  up  the  case  the  jury  retired  to  consider 
their  verdict.  After  the  jury  had  retired  the  prisoner's  counsel 
contended  :  (1.)  That  the  evidence  as  to  the  said  words  uttered 
by  the  woman  was  not  admissible,  inasmuch  as  the  said  words 
were  not  proved  by  the  prosecution  to  have  been  uttered  in  the 
presence  or  hearing  of  the  prisoner.  (2.)  That  the  evidence  as 
to  the  said  words  uttered  by  the  woman  should  be  withdrawn 
from  the  consideration  of  the  jury.  (3.)  That  the  fact  that  counsel 
did  not  ask  immediately  after  the  evidence  as  to  the  said  words 
attered  by  the  woman  had  been  given  that  the  said  evidence 
should  be  struck  out,  or  raise  any  objection  to  the  same  before 
the  jury  retired,  could  not  be  allowed  to  prejudice  the  prisoner  in 
a  criminal  case. 

The  learned  Chairman  did  not  accede  to  the  contentions  of  the 
prisoner's  counsel  on  the  ground  that  they  were  made  too  late, 
bat  consented  to  state  this  case. 

The  case  found  that  there  was  ample  evidence  of  identification 
against  the  prisoner  to  go  to  the  jury  other  than  the  evidence  as 
to  the  statement  made  by  the  woman. 

The  prisoner  was  found  guilty. 

The  qnestion  for  the  consideration  of  the  court  was  :  Does  the 
hd,  that  the  evidence  as  to  the  said  statement  made  by  the 
woman  was  left  to  the  jury,  vitiate  the  verdict  f  If  so^  the  con- 
viction was  to  be  quashed,  otherwise  to  stand. 

No  one  appeared  on  behalf  of  the  prisoner. 

Shand,  on  behalf  of  the  prosecution,  admitted  that  the  evidence 
as  to  the  woman's  statement  was  inadmissible,  but  submitted  that, 
inasmuch  as  it  was  a  statement  volunteered  by  the  witness,  and 
not  made  in  answer  to  any  (question,  and  as  no  objection  had 
been  made  to  its  reception  until  after  the  chairman  had  left  it  to 
the  jury,  and  commented  upon  it,  it  was  too  late  to  object  now. 
The  case  foond  that,  apart  from  the  evidence  objected  to,  there 
was  ample  evidence  of  the  identification  of  the  prisoner,  and  that 
being  so,  the  admission  of  the  statement  was  immaterial,  and  the 
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Rack       conyiction  shonld  be  npheld.    According  to  the  report  of  the  case 

Qnio        ^^  ^^  ^'  ^^^^f  ^  Rubs.  &  Ry.  C.  G.  at  p.  133,  although  it 

'      appears  apon  a  case  reserved  thafc  evidence  has  been  admitted  at 

1887.        the  trial  which  ought  not  to  have  been  received,  yet,  if  the  judges 

^  .7~  .  ^  are  of  opinion  that  there  is  ample  evidence  to  support  the  indict- 
properlu  kft  to  ix^^nt,  after  rejecting  such  improper  evidence,  they  will  not  set 

jury— Effect  aside  the  conviction.     JBea?  v.  BaU  was  also  reported  in  1  Camp. 

'^'tt^mHa  ^^^*  ^"^^"^  which  it  would  appear  that  all  the  judges  were  of 

jury  retire,  opinion  that  the  evidence  there  objected  to  was  really  admissible. 
In  what  appears  to  be  a  note  of  the  reporter  in  Rubs.  &  Ry., 
however,  it  is  said  that :  "  Whether  the  judges  on  a  case  reserved 
would  hold  a  conviction  wrong  on  the  ground  that  some  evidence 
had  been  improperly  received,  when  other  evidence  had  been 
properly  admitted  that  was  sufficient  of  itself  to  support  the  con- 
viction, the  judges  seemed  to  think  must  depend  on  the  nature  of 
the  case  and  the  weight  of  the  evidence.  If  the  case  were  clearly 
made  out  by  proper  evidence  in  such  a  way  as  to  leave  no  doubt 
of  the  guilt  of  the  prisoner  in  the  mind  of  any  reasonable  man, 
they  thought  that,  as  there  could  not  be  a  new  trial  in  felony, 
such  a  conviction  ought  not  to  be  set  aside  because  some  other 
evidence  had  been  given  which  ought  not  to  have  been  received ; 
but  if  the  case,  without  such  improper  evidence,  was  not  so  clearly 
made  out,  and  the  improper  evidence  might  be  supposed  to  have 
had  an  effect  on  the  minds  of  the  jury,  it  would  be  otherwise.^' 
In  support  of  this  note  Margaret  Tinkler^ s  case  (1  East  P.  G.  354) 
is  cited,  and  it  is  stated  that  there  '^  all  the  judges  thought  the 
evidence  of  a  witness  of  the  name  of  Parsons  ought  not,  in  strict- 
ness, to  have  been  received;  but,  as  the  evidence  was  ample 
without  it,  the  judges  did  not  think  themselves  bound  to  stop  the 
course  of  justice.  In  Rex  v.  Oldroyd  (Russ.  &  Ryan  G.  G.  89) 
Marga/ret  Tmkler's  case  is  mentioned  as  an  authority  for  the  pro- 
position that  where  there  is  sufficient  evidence  apart  from  the 
inadmissible  evidence  the  court  will  not  quash  a  conviction.  In 
Reg.  V.  Fuidge  (7  L.  T.  Rep.  N.  S.  777;  9  Gox  G.  G.  430; 
L.  &  G.  390;  10  Jur.  N.  S.  160)  a  prisoner  having  been  com- 
mitted on  one  charge  of  false  pretences  only  was  indicted  without 
leave  on  the  second  charge,  and  it  was  held  that  the  part  of  the 
indictment  as  to  the  second  charge  should  have  been  quashed ; 
and  that,  evidence  having  been  received  in  support  of  that 
charge  which  would  have  been  inadmissible  had  the  first  charge 
stood  alone,  the  conviction  could  not  be  supported.  In  that  case, 
however,  objection  was  taken  to  the  admissibility  of  the  evidence 
before  it  was  admitted. 

Lord  GoLBBiDGE,  G.J. — I  am  of  opinion  that  this  conviction 
must  be  quashed.  Evidence  was  received  at  the  trial  of  a  state- 
ment made  by  a  lady  as  to  where  the  prisoner  had  gone,  which 
tended  to  his  identification ;  and  it  is  stated  that  there  was  no 
evidence  as  to  whether  the  prisoner  did  or  could  hear  such  state- 
ment. The  statement  not  being  made  in  the  hearing  of  the 
prisoner    was,    therefore,    not   admissible.      The   prisoner  was 
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defended  by  coansel^  who  in  the  exercise  of  his  discretion   did        R>o. 
not  object  at  the  time  the  evidence  was  given,  and  the  case  pro-      qj^^ 

oeeded,   and  the   chairman   summed -ap   the   case  to  the  jury.        * 

Now,  the  chairman  very  justly  tells  us  he  did  leave  this  bit  of       1887. 
chatter,  I  will  call  it,  which  was  not  evidence,  to  the  jury,  and,  ^  id^  im- 
amongst  the  other  evidence  which  was  properly  received,  this  properly  hft  to 
statement  which  ought  not  to  have  been  received  went  to  the  jwry-^Effect 
jury.     The  prisoner's  counsel  objected  that  it  ought  not  to  have  ^^J^^J^ 
been  left  to  the  jury,  but  the  learned  chairman  refused  to  with-    ^^  redVe. 
draw  it.     I  express  no  opinion,  how  far  the  technical  withdrawal 
of  the  statement  would  have  been  sufficient ;  anyhow,  the  learned 
chairman  refused  to  withdraw  it,  and  the  question  is,  can  the 
conviction  under  such  circumstances  stand  ?     If  it  had  been  the 
verdict  of  a  jury  in  a  civil  action  prior  to  the  Judicature  Act,  it 
certainly  could  not  have  stood,  because  the  rule  with  regard  to 
civil  actions  then  was,  that  if  any  evidence,  however  small,  which 
was  not  admissible  evidence,  but  which  might  have  affected  the 
verdict^  had  been  received  and  allowed  to  go  to  the  jury,  the 
party  against  whom  the  verdict  was  given  was  entitled  as  of  right 
to  a  new  trial.     The  court  always  said  that  they  could  not,  and 
would  not,  weigh  the  evidence  and  consider  what  effect  it  might 
or  might  not  have  had  upon  the  minds  of  the  jury.     Therefore, 
in  such  a  case  a  new  trial  would  have  been  granted  as  a  matter 
of  right  according  to  the  unvaried  practice.     Can  it  be  said  that, 
when  the  Judicature  Act  was  passed,  there  was  any  difference 
between  a  civil  and  a  criminal  case  in  that  respect  ?   I  am  clearly 
of  opinion  that  it  cannot,  and  for  this  reason,  that  the  conse- 
quences of  the  two  proceedings  would  be  quite  different.     In  a 
civil  case  it  is  true  that  the  error  might  have  been  redressed  by 
means  of  a  second  trial ;  but  in  a  criminal  case  the  error  could 
not  have  been  redressed.     In  each  case,  therefore,  the  decision 
would  have  been  vitiated  by  the  admission  of  evidence,  part  of 
which  was  legal  and  part  illegal.    I  am  of  opinion,  therefore,  that 
in  this  case  evidence  having  gone  to  the  jury,  which  evidence 
should  not  have  been  left  to  them,  their  verdict  must  be  taken  to 
have   proceeded  upon   improper  evidence,   and  the   conviction 
cannot  therefore   be    sustained.       That  would  have   been  my 
opinion  had  there  been  no  cases    on  the  matter.      The   cases 
brought  to  our  notice,  however,  do  not  appear  to  me  to  warrant 
the  inferences  which  have  been  drawn  from  them.    The  case  with 
regard  to  the  forgery  of  bank-notes  turns  upon  a  clear  rule  of  law, 
and  decides  clearly  what  has  been  the  invariable  practice,  that 
acts  done  by  a  prisoner  of  the  same  character  as  the  act  charged 
in  the  indictment  are  to  a  certain  extent  admissible  in  evidence 
in  order  to  show  guilty  knowledge ;  that  is  to  say,  that  where  an 
act  is  a  guilty  act  or  not  according  to  the  knowledge  of  the 

Imsoner,  acts  of  his  of  the  same  sort  tending  to  show  his  know- 
edge  are  receivable  in  evidence.  The  case  in  Lord  Campbell's 
Beports  turns  entirely  upon  the  reception  of  evidence  to  show 
guilty  knowledge,  and  has  nothing  to  do  with  this  case.   Nor  has 
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Reg.        Tinkler's  case  anything  to  do  with  this  case^  because  there  the 
^  ^'  question  was  whether  the  declarations  made  by  a  woman  before 

*      her  death  were  receivable  in  evidence^  and  two  objections  to  its 

1887.        reception  were    made;    the  first,   because    she  was    particeps 
p  .'Z~  .      criminis  in  her  own  death,  and  therefore  her  evidence  required 
woperbf  left  to  corroboration ;  and   the  second^  because  the  declarations  were 
jury— Effect   not  made  under  the  well-established  rule  which  required  that  all 
^^'~^^'*?"  hope  of  recovery  should  have  gone  from  her  mind  when  they 
jury  retire.    ^^^^    made.      Now,  these    objections    were   overruled    on   the 
grounds :    the  firsts   because  there  was   another  count  in   the 
indictment  in  which  the  woman  was  not  charged  as  paHiceps 
criminis,   and  also   because    there   was   abundant   evidence  of 
corroboration  if  it  were  necessary ;   and  the  second  objection, 
because  the  time  at  which  the  state  of  mind  of  the  deceased  was 
to  be  considered  was  the  time  when  she  made  the  declarations^ 
and  the  fact  that  between  that  time  and  her  death  her  hopes 
revived  did  not  affect  the  rule  admitting  her  declarations  as 
dying  declarations.     Therefore,  the  only  two  cases  cited  before 
,  us  are  not  cases  which  have  any  bearing  upon  the  present  case. 
In  criminal  cases,  a  judge  must  take  care  that  evidence  is  not 
admitted  which  is  inadmissible,  and  that  the  verdict  of  the  jury 
is  not   founded   upon  any  evidence  but   that  which  is  by  law 
allowed;  and  evidence  having  been  improperly  left  to  the  jury 
in  the  present   case,   the  conviction  must,  in  my  opinion^  be 
quashed. 

Pollock,  B. — I  have  come  to  the  same  conclusion,  and  am  of 
opinion  that  the  question  is  of  some  importance,  because  it  might 
arise  also  where  a  judge  had  allowed  documentary  evidence  to 
be  put  in  which  should  not  have  been  put  in.  It  is  clear  to  my 
mind  that,  if  on  a  prosecution  for  bigamy  the  judge  allowed  an 
informal  certificate  of  the  marriage  to  go  to  the  jury  with  the 
evidence  of  any  person  who  was  present  on  the  occasion,  a  con- 
viction under  such  circumstances  could  not  stand,  and  it  could 
not  be  sufficient  after  that  to  say  there  was  ample  evidence  from 
bystanders  that  the  marriage  took  place.  If  it  were  so,  the 
consequence  would  be  to  put  on  this  court  the  functions  of  the 
jury.  I  am  therefore  of  opinion  that  this  conviction  should  be 
quashed. 

Stephen^  J. — I  am  of  the  same  opinion.  There  are  two  cases 
which  have  been  cited,  the  first  of  which  was  Bex  v.  Ball 
{ubi  sup.)  in  1807.  Upon  that  case  there  are  two  observations 
which  arise :  the  first,  that  the  last  paragraph  of  the  report  on 
p.  138  of  Bussell  and  Ryan's* Crown  Cases  is  obviously  not  a 
part  of  the  judgment  of  Chambre,  J.  at  all,  but  merely  an 
observation  made  by  the  reporter  of  the  case;  secondly,  that 
observation  appears  to  be  entirely  unsupported  by  any  authority 
at  all,  and  appears  to  have  arisen  from  a  misunderstanding  of 
Tinkler^s  case.  The  note  as  to  that  case  says  that,  "  in  Margaret 
Tinkler's  case^  all  the  judges  thought  the  evidence  of  a  witness 
of  the  name  of  Parsons  ought  not^  in  strictness,  to  have  been 
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received  ;  bat^  as  the  evidence  was  ample  without  it^  the  judges        Rbo- 
did  not  think  themselves  bound  to  stop  the  course  of  justice/^       Gimon 

Now,  from  the  statement  of  the  facts  in  1  East  P.  C.  it  appears        

that  the  judges  thought  that  the  evidence  of  the  statements  made        1887. 
by  the  deceased  woman  Parkinson,  not  Parsons,  ought  to  have  ^^^^^^f^- 
been  received  ;  and  it  was  not  because  they  thought  the  evidence  proper^  left  to 
was  ample  without  the  evidence  then  in  question  that  they  upheld  jury^Effect 
the  conviction.      They  said  nothing  about  the  evidence  being  ^^^'J^J 
ample  without  it,  for  they  all  thought  that  the  statements  of  the    jury  retire, 
deceased  woman  had  been  properly  received,  the  only  difference 
being  that  some  thought  the  statements  required  corroboration, 
while  others  thought  they  did  not.   The  note,  therefore,  is  wholly 
incorrect,  and  conveys  an  entirely  wrong  idea  of  what  the  law  is. 
In  my  opinion,  this  evidence  being  inadmissible,  and  having  been 
received,  renders  the  conviction  bad,  and  it  must  be  quashed. 

Mathew,  J. — ^I  am  of  the  same  opinion.  We  have  to  lay  down  a 
rule  which  shall  be  applicable  whether  a  prisoner  is  defended  by 
counsel  or  not.  In  either  case  it  is  the  duty  of  the  judge  to  lay 
down  the  law,  and  above  all  to  warn  the  jury  against  acting  on 
evidence  which  they  ought  not  to  act  on.  Here  the  judge 
directed  them  to  act  on  evidence  which  was  not  evidence,  and  I 
am  therefore  of  opinion  that  the  verdict  ought  not  to  stand. 

Wills,  J. — I  am  of  the  same  opinion ;  and  I  do  not  think  any 
takvlt  can  be  found  with  the  prisoner's  counsel  for  assuming  that 
a  proper  direction  would  be  given  to  the  jury.  However,  that  is 
immaterial,  for,  if  a  mistake  has  been  made  by  counsel,  it  would 
not  relieve  the  judge  from  his  duty  of  seeing  that  the  jury  did 
not  act  on  improper  evidence.  It  is  sometimes  said,  and  very 
erroneously,  that  the  judge  is  bound  to  be  counsel  for  the 
prisoner ;  but,  although  he  is  not  to  act  as  counsel,  he  must  at 
least  take  care  that  the  prisoner  is  not  convicted  on  any  evidence 
but  that  which  is  legal.  The  conviction  must,  in  my  opinion,  be 
quashed. 

Conviction  quashed. 

Solicitor  for  the  prosecution,  K  H.  Woodcock,  Wigan. 
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CROWN  GASES  RESERVED. 

Saturday,  March  5,  1887. 

(Before  Lord  Colbbidgb,  C.J.,  Pollock,  B.,  Stephen,  Mathisw, 

and  Wills,  JJ.) 

Rbo.  v.  Hands  and  Others,  (a) 

Larceny  —  Automatic  box  containing  cigarettes  —  Cigarette  law- 
fully  obtainaile  by  dropping  a  penny  into   box  —  Obtaining 

cigarette  by  means  of  a  brass  disc  of  no  value. 

Against  the  wall  of  a  public  passage  was  fixed  what  is  known  as 
an  "  automatic  box/'  the  property  of  a  company.  In  sitch 
box  was  a  slit  of  sufficient  size  to  admit  a  penny  piece,  and  in 
the  centre  of  one  of  its  sides  was  a  projecting  button  or  knob. 
The  box  was  so  constructed  that  upon  a  penny  piece  being 
dropped  into  the  slit  and  the  knob  being  pushed  in,  a  cigarette 
would  be  ejected  from  the  box  on  to  a  ledge  which  projected  from 
it.  Upon  the  box  were  the  following  inscriptions :  "  Only 
pennies,  not  halfpennies;''  ^^ To  obtain  an  Egyptian  Beauties 
cigarette  pUice  a  penny  in  the  box  and  push  the  knob  a^far  it 
will  go.  The  prisoners  went  to  the  entrance  of  the  passage, 
and  one  of  them  dropped  into  the  slit  in  the  box  a  bra^s  disc, 
ahout  the  size  and  shape  of  a  penny,  and  thereby  obtained  a 
cigarette,  which  he  took  to  the  other  prisoners. 

Meld,  that  the  prisoners  were  guilty  of  larceny. 

CASE  reserved  by  the  Quarter  Sessions  for  the  coonty  of 
Gloucester,  as  follows  : — 

Prisoners  Hands  and  Phelps  were  severally  indicted  for  that 
on  the  29th  day  of  November  1886,  they  did  feloniously  steal, 
take,  and  carry  away  one  cigarette,  of  the  goods  and  chattels 
of  Edward  Shenton,  against  the  peace  o^  our  said  Lady  the 
Queen. 

Prisoner  Jenner  was  indicted  for  an  attempt  to  steal,  &c. 

Prisoners  Jenner  and  Phelps  pleaded  guilty. 

Prisoner  Henry  Hands  pleaded  not  guilty,  and  was  given  in 
charge  to  the  jury. 

/.  D.  8.  Sim  appeared  for  the  prosecution. 

Moore  appeared  for  the  prisoner  Hands. 

This  is  a  case  of  larceny  from  what  is  known  as  an  ''  automatic 
box,^^  and  the  circumstances  are  as  follows  : 

Mr.  Edward  Shenton  is  the  lessee  of  the  Assembly  Rooms  at 

(a)  Reported  by  R.  Cdnninoham  Olbm,  Esq.,  Barri8ter-at-Law. 
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Cheltenham^  and    has  fixed  againsfc  the  wall   of   the  passage        Rbo. 


>}  V. 


Hands  and 


leading  from  the  High-street  to  the  rooms  an  ''  automatic  box.  ^^  ^ 

This  box  presents  the  appearance  of  a  cabe  of  about  eight  or      othkbs. 

ten  inches^   and  in  the  upper  right-hand   corner  (facing   the        

operator)  of  the  front  face  there  is  a  horizontal  slit  or  opening        ^^* 
of  sufficient  size  to  admit  a  penny  piece.  Larceny— 

In  the  centre  of  the  face  is  a  projecting  button  or  knob  about  Automatic  box 
the  size  of  a  shiUing.  d^alett^ 

In  the  lower  left-hand  comer  is  a  horizontal  slit  or  opening  of    obtaining 
sufficient  size  to  allow  of  the  exit  of  a  cigarette.  cigarette  in  ex- 

There  is  an  inscription  on  the  face  of  the  box  :  h^dil^of 

Only  pennies,  not  halfpennies.  no  value. 

Also : 

To  obtain  an  Egyptian  Beauties  cigarette  place  a  penny  in  the  box,  and  pvsh  the 
knob  as  far  as  it  wiU  go. 

If  these  directions  are  followed  a  cigarette  will  be  ejected  from 
the  lower  slit  on  to  a  bracket  placed  to  receive  it. 

The  box  is  the  property  of  the  Automatic  Box  Company. 
The  cigarettes  with  which  it  was  charged  belonged  to  Mr. 
Shenton. 

For  some  time  past  Mr.  Shenton  has  founds  on  clearing  the 
box^  which  he  did  once  or  twice  a  day^  that  a  large  number  of 
metal  discs  (brass  and  lead)  of  the  size  and  shape  of  a  penny  had 
been  put  in^  and  a  corresponding  number  of  cigarettes  had  been 
taken  out. 

In  consequence  of  this  discovery  a  watch  was  set  upon  the 
box,  and,  upon  the  day  named  in  the  indictment,  the  box  having 
been  previously  cleared,  two  gentlemen  were  seen  to  go  to  it, 
each  put  something  in,  and  each  took  a  cigarette,  as  it  ap- 
peared. 

The  box  was  then  examined  and  found  to  contain  one  English 
penny  and  one  French  penny.  These  coins  were  left  in.  The 
box  was  locked  and  the  watch  was  again  set. 

Shortly  after  this,  three  lads  (afterwards  proved  to  be  the  three 
prisoners)  were  seen  to  come  to  the  entrance  of  the  passage,  one 
of  them  came  in,  went  to  the  box,  put  something  in,  obtained  a 
cigarette,  and  then  rejoined  the  other  two  at  the  entrance.  This 
was  repeated  a  second  time.  The  third  time  it  was  observed  that 
the  box  would  not  work,  and  while  the  lad,  who  afterwards  was 
found  to  be  the  prisoner  Jenner,  was  pushing  at  the  knob,  the 
watchman  came  from  his  place  of  concealment  and  put  his  hand 
upon  him. 

The  box  was  then  opened,  and  a  piece  of  lead  was  discovered 
stuck  in  the  ^'  valve,^^  which  had  the  effect  of  preventing  the 
machinery  of  the  box  from  working. 

It  was  then  found  that  the  box  contained  (besides  the  English 
and  French  pennies  already  mentioned)  two  discs  of  brass  about 
the  size  and  shape  of  a  penny. 

No  other  coin  or  metal  piece  was  found  in  the  box,  and  no 
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Rw.        one  (but  the  three  lads  as  above-mentioned)  had  approached  it 
„     '^'         after  the  two  gentlemen  who  had  pnt  in  the  English  and  French 

OTHERS,      pennies. 

The  prisoner  Jenner  was  given  in  charge  to  the  police^  and  the 

^^*        two  other  prisoners  were  subseqaently  apprehended. 
Larceny-^         Upon  being  broaght  together  at  the  police  station  the  prisoners 
Automatic  box  all  made  statements  more  or  less  implicating  themselves    and 

containing     ^^ch  other. 
cigarettes  — 

^2r^T«r-      The  prisoner  Hands  said : 

chcmgefor         Me  and  Jenner  met  Phelps  about  7.45  p.m^  Phelps  said,  "I  want  to  go  to 

brate  disc  of  Dodwells."    I  did  not  go,  and  we  went  down  into   the  High-street.     Phelps  and 

no  value,       Jenner  stopped  by  the  Assembly  Rooms  and  went  in,  I  remained  oatside.     I  believe 

Jenner  was  canght  at  the  box.    Mr.  Shen  ton's  man  took  him  inside.    I  afterwards 

put  a  penny  in  the  box  and  had  a  cigarette  myself.    The  pieces  of  brass  produced  are 

cut  in  par  shop,  the  blacksmith's  shop  at  Mr.  Marshall's. 

In  leaving  the  case  to  the  jary  the  learned  Chairman  told  them 
that  they  would  have  to  consider :  First,  was  there  a  theft  com- 
mitted; that  is,  was  Mr.  Shenton  unlawfully  deprived  of  his 
property  without  his  knowledge  or  consent  ?  Secondly,  if  that 
were  so,  were  they  satisfied  that  the  prisoner  (Hands)  took  any 
part  in  the  robbery  ?  He  also  told  them  that  if  they  thought 
that  the  prisoner  was  one  of  the  three  lads  who  came  to  the 
entrance  of  the  passage,  and  that  he  was  there  with  the  others 
for  the  common  purpose  of  unlawfully  taking  the  cigarettes  from 
the  box,  or  that  he  afterwards  partook  of  the  proceeds  of  the 
robbery,  or  that  he  had  taken  a  part  in  making  the  discs  know- 
ing for  what  purpose  they  were  to  be  used,  that  they  would  be 
justified  in  finding  him  guilty,  although  he  might  not  actually 
have  put  the  discs  into  the  box  or  have  taken  out  a  cigarette. 

The  jury  found  the  prisoner  (Hands)  guilty,  and,  upon  motion 
in  arrest  of  judgment  on  the  ground  that ''  the  facts  as  disclosed 
by  the  evidence  were  not  sufficient  to  constitute  a  larceny,^'  all 
the  prisoners  were  allowed  to  stand  out  on  bail  until  the  next 
quarter  sessions. 

The  question  for  the  court  was,  whether  the  facts  as  disclosed 
by  the  evidence  were  sufficient  to  constitute  a  larceny  7 

No  one  appeared  on  either  side. 

Lord  CoLBBiDOB,  C.J. — In  this  case  a  person  was  indicted  for 
committing  a  larceny  from  what  is  known  as  an  '' automatic 
box,''  which  was  so  constructed  that,  if  you  put  a  penny  into  it 
and  pushed  a  knob  in  accordance  with  the  directions  on  the  box, 
a  cigarette  was  ejected  on  to  a  bracket  and  presented  to  the 
giver  of  the  penny.  Under  these  circumstances  there  is  no  doubt 
that  the  prisoners  put  in  the  box  a  piece  of  metal  which  was  of 
no  value,  but  which  produced  the  same  effect  as  the  placing  a 
penny  in  the  box  produced.  A  cigarette  was  ejected  which  the 
prisoners  appropriated ;  and  in  a  case  of  that  class  it  appears  to 
me  there  clearly  was  larceny.  The  means  by  which  the  cigarette 
was  made  to  come  out  of  the  box  were  fraudulent,  and  the 
cigarette  so  made  to  come  out  was  appropriated!     It  is  perhaps 
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fts  well  to  say  that  the  learned  chairman  somewhat  improperly         Rw>. 
lefk  the  qaestion  to  the  jnry.     He  told  them  that,  if  they  thought   g^^'  ^j^ 
that  the  prisoner  Hands  was  one  of  the  three  lads  who  came  to      oteobbs. 

the  entrance  of  the  passage,  and  that  he  was  there  with  the  others        

for  the  common  purpose  of  unlawfully  taking  the  cigarettes  from        ]^' 
the  box,  or  that  he  afterwards  partook  of  the  proceeds  of  the    Larceny  — 
robbery   they  would   be  justified   in  finding  him   guilty  —  he  Automatic  box 
did    not    say,     larcenously    or    feloniously ;    and     he    further  ^^^^^^1^^ 
directed  them  that,  if    they  thought   the  prisoner  had   taken     obtaining 
a  part  in    making  the  discs   knowing  for  what   purpose   they  cigarette  in  ear- 
were  to  be   used,  they  would  be  justified  in  finding  him  guilty,    i^^^^i^ot 
although  he  might  not  actually  have  put  the  discs  into  the  box  or      no  value. 
have  taken  out  a  cigarette.     Now  I    am  not   quite  sure  that 
simply  the  fact  of  doing  an  unlawful  thing,  as  joining  in  the 
manufacture  of  a  disc  that  someone  else  was  to  use,  would  make 
him  guilty  of  larceny.     He  might  be  guilty  of  something  else, 
but  I  doubt  very  much  whether  he  could  be  convicted  of  larceny. 
As  upon  the  facts  of  the  case,  however,  I  do  not  think  that  the 
jury  conld   have  been  misled  ;  and  as  upon  the  facts  there  was 
undoubtedly  a  larceny  committed,  I  am  not  disposed  to  set  aside 
the  conviction. 
Pollock,  B.,  Stbpbobn,  Mathew,  and  Wills,  JJ.,  concurred. 

Conviction  affirmed. 
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ScUurday,  March  5,  1887. 

(Before  Lord  CoLEBiDaB,  C.J.,  Pollock,  B.,  Stbphbn,  Mathbw, 

and  Wills,  JJ.) 

Rbg  v.  Rilbt.  (a) 

Attempt  to  rape — Denial  by  prosecutrix  of  previous  connection  with 
prisoner — Admissibility  of  evidence  to  contradict  denial, 

TJpon  an  indictment  which  charges  a  prisoner  with  an  attempt  to 
commit  a  rape,  the  proscutrix  may  be  cross-examined  as  to  the 
fact  of  her  having  had  connection  with  the  prisoner  previously 
to  the  commission  of  the  alleged  offence ;  and  shoidd  she  deny 

(a)  Reported  by  S.  CuNMiNomx  Glsm,  Esq.,  Barriater-at-Law. 
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Rbo.  the  fact  of  such  connection  having  taken  place,  evidence  may  he 

j^^  given  in  order  to  contradict  such  denial. 


^^*        /^ASB   reserved  for  the  consideration  of  this  court  by  the 

Attempt  to  rapt  ^^     Chairman  of  Quarter  Sessions  for  the  hundred  of  Salford, 

-—  Admissi-   in  the  county  of  Lancaster^  in  which  it  was  stated  that: — 

^^y^f  «"*-       1.  At  the  intermediate  sessions  held  at  Manchester  in  the  said 

diet  denial  o/*county  for  the  hundred  of  Salford,  on  the  18th  day  of  August, 

previous  con-   1886,  James  Riley  was  tried  upon  an  indictment  charging  him 

nection  mtk   ^j|.]j  g^^  assault  upon  one  Alice  Cresswell  with  intent  to  commit 

/^*^"  •     2k  rape  upon  her ;  there  were  two  other  counts  in  the  indictment, 

one  charging  an  indecent  assault,  the  other  a  common  assault. 

2.  The  defence  raised  by  the  prisoner's  counsel  was,  that  what- 
ever was  done  by  the  prisoner  to  the  said  Alice  Cresswell  was 
done  with  her  consent.  The  said  Alice  Cresswell  was  at  the 
time  of  the  commission  of  the  alleged  ofifence  by  the  prisoner 
a  woman  of  or  about  thirty  years  of  age. 

3.  She  was  cross-examined  by  the  counsel  for  the  prisoner  as 
to  previous  repeated  voluntary  acts  of  connection  with  the 
prisoner  at  specified  times  and  places  before  the  time  of  the 
commission  of  the  alleged  offence,  which  she  denied,  and  swore 
that  she  never  at  any  time  or  place  had  had  connection  with  the 
prisoner. 

4.  Counsel  for  the  defence  proposed  to  call  several  witnesses 
to  prove  these  several  alleged  acts  of  connection  between  the 
prosecutrix  and  the  prisoner,  but  the  court  refused  to  allow  the 
said  witnesses  to  be  called  or  examined  for  the  purpose  of  giving 
such  evidence,  upon  the  ground  that  such  evidence  was  not 
admissible  for  the  prisoner  upon  the  said  indictment,  and  that 
the  counsel  for  the  prisoner  was  bound  to  take  the  answer  of  the 
prosecutrix  for  the  purposes  of  that  trial,  but  the  court  reserved 
for  the  opinion  of  this  honourable  court  the  question  as  to  whether 
they  were  right  in  so  ruling. 

The  prisoner  was  convicted  on  the  first  count  of  the  said 
indictment,  but  the  court  respited  judgment  and  admitted  him  to 
bail  pending  the  decision  of  this  honourable  court. 

If  the  court  should  be  of  opinion  that  the  court  was  right  in 
rejecting  the  said  evidence,  the  said  conviction  is  to  stand; 
otherwise  to  be  quashed. 

Addison,  Q.C.  for  the  prisoner. — There  are  two  grounds 
upon  which  this  evidence  was  admissible :  the  first,  that  it  went 
directly  to  the  issue,  and  not  to  a  collateral  matter ;  the  second, 
that  it  went  directly  to  the  credibility  of  the  witness  as  to  a 
material  issue.  The  relations  between  the  man  and  woman  were 
immediately  pertinent  to  the  issue,  whether  or  not  the  woman 
had  consented  to  what  the  prisoner  was  alleged  to  have  done. 
The  rules  as  to  cross-examination,  with  regard  to  connection 
with  other  men,  did  not  apply,  and  even  as  to  such  cases  the 
courts  had  held  with  considerable  doubt  that;  as  the  evidence 
did  not  go  directly  to  the  question  at  issue  or  to  the  credibility 
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of  the  witness^  it  was  inadmissible.     In  the   present  case  the        l^n>* 
doubt  had  arisen  from  the  use  of  the  word  "  probably/^  in  art.       j^^^^ 

124  of  Stephen's  Digest  of  the  Law  of  Evidence,  where  it  is       ' 

stated  that  a  woman  against  whom  an  attempt  to  ravish  has  been  l^^^- 
committed  may  be  asked  whether  she  had  connection  on  other  j^^^jZ^q  ^^^^ 
occasions  with  the  prisoner^  ^'  and  if  she  denies  it  she  probably  — .  Admim- 
may  be  contradicted/'  [Stephen,  J. — That  was  merely  intended  6*%©/  evi- 
to  intimate  a  doubt  on  the  authorities  as  they  stood  at  that  time.]  j^*^7a7'o/ 
I  submit  that,  with  the  omission  of  the  word  '^  probably,''  the  precious  con- 
article  is  an  accurate  statement  of  the  authorities  as  they  now  nection  with 
stand.  The  principle  on  which  rebutting  evidence  is  admissible  /^»*<"»^' 
18  that,  if  it  is  as  to  a  matter  in  issue  it  may  be  given,  but  if  it  is 
entirely  collateral  it  cannot  be  given.  In  Harris  v.  Tippett 
(2  Camp.  C38)>  Lawrence,  J.  said:  ''I  will  permit  questions  to 
be  put  to  a  witness  as  to  any  improper  conduct  of  which  he  may 
have  been  guilty,  for  the  purpose  of  trying  his  credit ;  but  when 
these  questions  are  irrelevant  to  the  issue  on  the  record,  you 
cannot  call  other  witnesses  to  contradict  the  answers  he  gives. 
No  witness  can  be  prepared  to  support  his '  character  as  to 
particular  facts^  and  such  collateral  inquiries  would  lead  to 
endless  confusion."  In  Bex  v.  Martin  (6  C.  &  P.  562)  it  was 
held  by  Williams,  J.  that,  on  the  trial  of  an  indictment  for  rape, 
the  prosecutrix  may  be  asked  whether^  previously  to  the  com- 
mission of  the  alleged  offence^  the  prisoner  has  not  had  inter- 
course with  her  by  her  own  consent^  on  the  ground  of  the 
relevancy  of  the  question ;  and  in  Bex  v.  Aspinall,  referred  to  in 
the  note  to  that  case,  but  which  is  wrongly  cited,  for  I  have  been 
unable  to  find  it,  Hullock,  B.  is  said  to  have  held  that  the 
prisoner  might  show  that  the  prosecutrix  had  been  previously 
connected  with  him.  (a).  In  Beg.  v.  Hohnea  (25  L.  T.  Kep.  N.  S. 
669 ;  12  Cox  0.  C.  137 ;  1  C.  C.  R.  834)  KeUy,  O.B.,  in  holding 
that  witnesses  could  not  be  called  to  prove  that  a  witness  had 
previously  had  connection  with  persons  other  than  the  prisoner, 
said :  '^  The  general  rule  of  evidence  is  that,  if  a  question  be  put  in 
cross-examination  as  to  a  collateral  point,  the  answer  must  be 
taken  for  better  or  worse ; "  and  in  referring  to  Bex  v.  Martin, 
he  said  that  there  ^'  the  evidence  was  as  to  the  prosecutrix  having 
previously  had  connection  with  the  prisoner.  And  such  evidence 
is  undoubtedly  admissible,  for  it  has  a  direct  bearing  upon  the 
question  of  consent."  [Pollock,  B. — You  will  find  in  the  report 
of  that  case,  in  the  Law  Journal,  i.e.,  vol.  41,  M.  C,  p.  12,  that 
Byles,  J.  is  reported  as  having  said,  in  the  course  of  the  argu- 
ment :  "  In  the  case  of  connection  with  the  prisoner  it  is  material 
to  see  on  what  footing  she  stood  towards  him,  but  that  is  not  so 
with  respect  to  other  men."]     In  Beg.  v.  Oockcroft  (11  Cox.  C.  C. 

(a)  The  refeTenee  in  the  note  to  Bex  t.  Martin  shoold  have  heen  to  the  8rd  edition 
of  SUrkie*e  Law  of  ETidence,  toI.  8,  p.  952,  where  the  following  note  is  to  he  fonnd : 
**  Nor  ean  the  proeeontrix  he  asked  whetiier  she  has  not  had  connection  with  another 
man,  or  with  a  person  named.  The  prisoner  may,  however,  show  that  the  prosecntrix 
has  been  prerionsly  criminally  connected  with  himself:  {Rex  y.  Atpinal/,  eor^ 
Bullock,  B.,  York  Spring  Assizes,  1827,)" 

TOL,  XVI.  0 
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Reo.       410)^  the  qaestion  was  again  much  the  same  as  in  Beg.  v.  Holmes  ; 
RilIbt        ^^^  Willes,  J.  said:  ''You  may  cross-examine  the  prosecutrix 

.'       with  respect  to  particular  acts  of  connection  with  other  men; 

1887.       but,  if  she  denies  them,  you  are  bound  by  her  answer.    You  may 
AttemTtoravt  ^^^  ^^  those  men  to  contradict  her;  you  may,  however,  examine 

—  Admia^  her  with  respect  to  particular  acts  of  connection  with  the  prisoner, 

bilittf  of  eoi'  and  if  she  denies  them,  you  may  call  witnesses  to  contradict  her." 
^*'^.^^^"The  evidence  was  therefore  improperly  rejected  in  the  present 

previous  ron-   case,  and  the  conviction  should  not  be  upheld. 

nection  with       No  One  appeared  in  support  of  the  conviction. 
P*^^'         Lord  Coleridge,  C.J. — I  am  of  opinion  that  this  conviction 
must  be  quashed,  on  the  ground  that  evidence  material  to  the 
issue  was  rejected  by  the  court.     The  indictment  was  for  an 
assault  committed  by  the  prisoner  upon  a  woman  with  intent  to 
commit  a  rape  upon  her ;  and  the  questions  and  answers  that 
were  rejected  were  tendered  for  the  following  purpose ;  namely, 
that  the  woman  having  denied  that  she  had  had  connection  with 
the  individual  accused  of  assaulting  her,  it  was  sought  ah  aliunde 
to  prove  that  at  certain  specified  times  and  places  before  the  time 
of  the  commission  of  the  alleged  offence,  she  had  voluntarily  had 
connection  with  the  prisoner.     It  appears  to  me  clear  that  such 
evidence  was  admissible.     Now,  it  has  been  held  over  and  over 
again,  that  where  evidence  is  denied  by  the  prosecutrix  with 
regard  to  acts  of  connection  committed  by  her  with  persons  other 
than  the  prisoner,  she  cannot  be  contradicted.    The  rejection  of 
such  evidence  is  founded  on  good  common  sense,  not  only  because 
it  would  put  very  cruel  hardship  on  a  prosecutrix,  but  also  on 
the  ground  that  the  evidence  does  not  go  to  the  point  in  issue, 
that  point  being  whether  or  not  a  criminal  assault  has  been 
made  upon  her  by  the  prisoner.    To  admit  evidence  of  connection 
previously  with  persons  other  than  the  prisoner  would  be  plainly 
contrary  to  the  most  elementary  rules  of  evidence ;  but  to  reject 
evidence  as  to  the  particular  person  is  another  matter.    Because 
not  only  does  it  render  it  more  likely  that  she  would  or  would 
not  have  consented,  but  it  is  evidence  which  goes  to  the  very 
point  in  issue.     Take  the  case  of  a  woman  having  lived  without 
marriage  for  two  or  three  years  with  a  man  before  the  assault ; 
could  it  be  contended  that,  had  she  denied  it,  proof  of  that  sort 
was  not  material  to  the  issue ;    and,  if  material  to  the  issue, 
that  if  denied  evidence  to  contradict  it  could  not  be  given.    I 
see  that  Hullock,  B.  is  reported  to  have  decided  practically  the 
very  point  upon  which  our  opinion  is  now  sought.     That  appears 
from  a  note  to  the  case  of  Bex  v.  Martin  (6  C.  &  P.  562),  where 
the  case  of  Bex  v.  Aapinall  is  cited.     If  that  case  can  be  found 
it  is  directly  in  point,  but,  like  Mr.  Addison,  I  have  looked,  and 
I  confess  I  cannot  find  the  case,  (a)     It  is  enough  for  us  to 
say,  however,  in  the  absence  of  that  case,  that  the  decision  is 
common  sense ;  and  on  the  ground  not  only  of  authority  but  of 
good  sense,  I  am  of  opinion,  that  this  evidence  ought  not  to 

(a)  Sep  npto  mte. 


CEIMIKAL  LA.W  CASES.  196 

have  been  rejected,  and  that,  as  it  was  rejected,  the  conviction        Hm. 
must  be  quashed.  Riusy. 

Pollock,  B. — ^I  agree.     The  only  question  is,  was  the  evidence       

tendered  relevant  to  the  issue  ?     If  it  is  only  as  to  evidence  of       1887. 
character,  as  evidence  with  regard  to  connection  with  other  men,  j^it^nmttorope 
it  is  inadmissible.     But  the  moment  it  is  to  show  that  she  had  ^  Admitsi'^ 
had  connection  with  the  prisoner  previously  to  the  assault  it   Wff<y  of  er/- 
beoomes  material  evidence  and  must '  be  admitted.    The  con-  ^^^^fg^iai  o} 
viction  must  therefore  be  quashed.  ^memmcon^ 

Stephen,  J. — I  am  of  the  same  opinion  entirely,  and  have  ««rf«p«  »»<* 
hardly  anything  to  add.  I  think  that  the  weight  of  authority  P*"**^"*"* 
was  decidedly  in  the  direction  in  which  this  decision  will  place 
it.  Although  some  of  the  authorities  were  rather  in  the  nature 
of  dicta  than  of  absolute  judgments,  I  did  not  think  when  I 
wrote  upon  the  subject  that  there  could  be  much  room  for  doubt ; 
but  at  the  same  time,  in  the  absence  of  direct  authority,  I  did 
not  feel  that  my  statement  could  be  made  without  suggesting 
that  there  might  be  doubt.  Now,  however,  by  this  decision  the 
doubt,  if  it  existed,  is  removed.  I  may  add,  that  our  observa- 
tions with  regard  to  evidence  as  to  connection  with  other  men 
being  inadmissible  are  not  intended  to  exclude  or  conflict  with 
the  oecisions  as  to  the  admissibility  of  evidence  as  to  prostitution. 

Mathsw  and  Wills,  JJ.  were  of  the  same  opinion. 

Conviction  quashed. 

Solicitor  for  the  prisoner,  8n  F.  Butcher,  Bury. 


MANCHESTER  ASSIZES. 

May  5  and  6,  1887. 

(Before  Day  and  Wills,  J.) 

Beg.  v.  Bubns  and  othebs. 

Practice— £iSfA^  o/*  reply  of  several  prisoners  to  call  witnesses — 
Bight  of  the  Crown  to  reply — Bight  of  prisoners  not  calling 
witnesses  to  the  last  word. 

Where  several  prisoners  were  indicted  jointly,  and  some  of  them 

called  witnesses,  but  others  did  not : 
Held,  that  the  Crow^\  had  a  right  of  reply  to  the  counsel  for  those 

prisoners  who  called  witnesses,  but  that  the  counsel  for  the 

j^risoners  who  called  no  witnesses  had  the  right  to  address  the 

jury  last. 

THE  prisoners  were  charged  with  wilful  murder.   The  death  of 
the  deceased  was  caused  in  what  is  known  in  the  district  as 
a  "  scnttling ''  affray.  The  evidence  was  involved  and  conflicting. 

0  2 
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Bao.  Foard  and  MeKeand  each  for  one  of  the  prisoners  claimed  the 

J.      ^'  right  of  finally  addressing  the  jury,  although  Oottingham  for  other 

oTHBBs       prisoners  called  witnesses.     Reg.  v.  Kain  (15  Cox,  388) ;  Beg.  v. 

'      TreviUe  (15  Oox,  289)  cited. 

^^h  The  CouBT  (Day  and  Wills,  JJ.)  having  consulted,  ruled  that 

Practice  ^  ^cM^h  caso  must  be  judged  by  its  special  circumstances,  and, 
jy./'tt  of  rtphf  refusing  to  lay  down  any  inflexible  rule,  held  that  Westy  Q.C., 
-j^^^^j^*^- for  the  Crown,  had  the  right  to  reply  to  l:ie  counsel  for  the 
deiM»  given  on  prisoners  who  Called  witnesses,  but  that  the  counsel  for  the 
behalf  of  tome  remaining  prisoners  had  the  right  of  final  reply. 

\hl  "fi^n^       ^^^^'  Q-^-'  ^-  ^-  ^^y^^x^y  »»d  Scott  for  the  Crown. 

prison  Cottingham,  Foard,  and  MeKeand  (instructed  by  Wharton  and 

Cleworth)   Sims,  and  C.  J.  Farrington,  of  Manchester,  for  the 
prisoners. 


COURT  OP  APPEAL. 

Wednesday,  Nov.  17,  1886. 

(Before  Lord  £sheb,  M.R.,  Likdley  and  Lopes,  L.J  J.) 

Reg.  v.  The  Justices  of  the  Central  Criminal  Court,  (a) 

APPEAL  FROM   THE   QUEEN^S   BENCH  DIVISION. 

Jurisdiction  of  Court  of  Appeal — Criminal  cause  or  matter — Order 
for  restitution  of  proceeds  of  stolen  goods — Money  in  hands  of 
innocent  agent  of  prisoner — Discharge  of  rule  for  certiorari-^ 
Error  of  law  apparent  upon  the  record— ZQ  Sf  37  Vict.  c.  66, 
s.  47—24  ^  25  Vict.  c.  96,  ss.  1,  100. 

The  discharge  of  a  rule  for  a  certiorari  to  remove  into  the  Queen^s 
Bench  Division  an  order  of  a  judge  of  the  Central  Criminal 
Court,  under  sect.  100  o/24  ^  25  Vict.  c.  96,  for  the  restitution 
of  the  proceeds  of  a  sale  of  goods  which  had  been  obtained  by 
false  pretences,  is  a  judgment  in  a  criminal  cau^e  or  matter, 
withiji  sect,  47  of  the  Judicature  Act,  1873. 

Su^h  an  order  of  restitution  may  be  made  not  only  when  tlie  pro- 
ceeds are  in  the  hands  of  the  convict,  but  also  when  they  are  in 
the  hands  of  an  agent  who  holds  them  for  him. 

THIS  was  an  appeal  from  the  discharge  of  a  mie  calling  upon 
the  justices  of  the  Central  Criminal  Coort  to  show  cause 
why  an  order  made  by  them  on  the  8th  day  of  March,  1836,  should 

(a)  Reported  by  A.  H.  Bitfleston,  Esq.,  Barrister-At-LaWt 
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not  be  bronght  up  to  the  Qaeen's  Bench  Division  and  quashed        H^a. 
on  the  ground  of  excess  of  jurisdiction.  ^^^  jvsncm 

On  ti&e  10th  day  of  February,  1886,  one  Allen  Foisard,  alias      of  thb 
Jules  Maloohe^  was  indicted  at  the  Central  Criminal  Court  for     Cbntbal 
unlawfully  obtaining  by  false  pretences  from  Fran9ois  de  Greve     ^^uot!^ 

eighteen  bales  of  flax  with  intent  to  defraud,  and  attempting  to       ' 

obtain  150  bales  with  a  like  intent.  18^6. 

It  appeared  from  the  evidence  then  given  that  Fran9ois  de     ^^^i^ 
Greve,  a  flax  merchant  at  Eclos,  in  Belgium,  received  a  letter  Criminal  cause 
signed  Maloche,  and,  in  pursuance  of  the  order  contained  therein,   or  matier  — 
believing  it  to  be  an  order  from  a  good  firm  with  a  warehouse  at  *^"^^fo/  ^"^ 
the  Liverpool-street  station  of  the  Great  Eastern  Railway,  sent  Appeal— Order 
eighteen  bales  of  flax  to  J.  Maloche  at  that  station,  and  the  for  restitution 
delivery  order  to  43,  Barbican,  the  residence  of  a  tobacconist,  ^^j^^^jp!^] 
who  by  arrangement  received  letters  at  that  address   for  the  c^  in  hands 
prisoner.     The  prisoner  obtained  delivery  of  the  goods  on  pro-     of  agent  qf 
during  the  delivery   order,   and  indorsing   it  with  the  name  j^!^?^'^,^ 
"  J.  Maloche,'^  and  signing  the  same  name  in  a  book,  and  imme-     on  record, 
diately  conveyed  them  by  the  Great  Northern  Railway  to  Hull, 
where  he  appeared  on  the  next  morning  with  a  Frenchman  whom 
he  introduced  to  a  member  of  Corrie,  Hanson,  and  Co.,  one  of 
the  prindpal  firms  of  flax  merchants  and  commission  *agents 
there,  as  a  flax  merchant  from  Lille.    The  prisoner,  apparently 
acting  as  interpreter  for  the  other  man,  commissioned  the  agents 
to  sell  the  flax,  whereupon  the  agents  made  an  advance  of  72  Z.  by 
cheque  to  the  man  accompanying  the  prisoner,  who  indorsed  it 
and  cashed  it.     Corrie,  Hanson,  and  Co.  subsequently  sold  the 
flax  for  about  115Z.,  from  which  their  expenses  had  to  be  deducted ; 
and  at  the  time  of  the  trial  they  held  the  difierence  between  the 
advance  and  the  price  realised.     No  objection  was  at  any  time 
taken  to  their  part  in  the  matter. 

The  prisoner  having  been  convicted,  an  application  was  made 
to  the  court  on  behalf  of  the  prosecutor  for  the  restitution  to  him 
of  the  proceeds  of  the  sale  of  the  flax  by  Corrie,  Hanson,  and 
Co.  The  court  adjourned  the  application  to  enable  Corrie, 
Hanson,  and  Co.  to  instruct  counsel ;  and  at  the  next  sessions, 
after  hearing  counsel  on  both  sides,  made  an  order  reciting  that, 
on  the  8th  day  of  February,  1886,  one  Allen  Foisard,  otherwise 
Jules  Maloche^  was  convicted  of  unlawfully  obtaining,  on  the  16  th 
day  of  December,  1885,  by  false  pretences  from  one  Fran9ois 
de  Greve  eighteen  bales  of  flax,  and  that  it  had  been  made  to 
appear  to  the  court  that  the  said  bales  were,  on  the  1  st  day  of 
January,  1886,  in  the  possession  of  Corrie,  Hanson,  and  Co.,  flax 
merchants,  of  Hull,  who,  in  the  said  month  of  January,  sold  the 
same  for  108Z.,  and  ordering  Corrie,  Hanson,  and  Co.  to  restore 
and  deliver  to  De  Greve  the  said  sum  of  1 08Z. 

An  application  was  thereupon  made  to  the  Queen's  Bench 
Division,  on  behalf  of  Corrie,  Hanson,  and  Co.,  for  a  rule  calling 
upon  the  justices  of  the  Central  Criminal  Court  to  show  cause 
why  a  writ  of  certiorari  should  not  issue  to  bring  up  the  order 
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Rbo.        bo  made  to  be  quashed  on  the  ground  of  excess  of  jurisdiction. 

T      J  CTicEs  '^^^  ^^^^  ^^'^^  ^*®  granted ;  but,  upon  cause  being  shown  against 

°  OP  THB      i*^  the  Court  (Lord  Coleridge,   O.J.  and  Cave,  J.)  gave  judg- 

Ckhtbal     ment  discharging  the  rule  (55  L.  T.  Rep.  N.  S.  486).     From 

Chiminal     ^ijig  judgment  an  appeal  was  now  brought  by  Corrie,  Hanson, 

'       and  Co. 

ifff-  By  24  &  25  Vict.  c.  96,  s.  100,  it  is  enacted  that. 

Appeal  —         If  any  person  guilty  of  any  such  felony  or  misdemeanour  as  is  mentioned  in  tUs 

Criminal  cause  Act,  in  stealing,  taking,  obtaining,  extorting,  embezzling,  converting,  or  disposing  of, 

or  matter  —    or  in  knowingly  receiving  any  chattels,  money,  valnable  security,  or  other  property 

Jurisdiction  oj  whatsoever,  shall  be  indicted  for  such  offence  by  or  on  the  behalf  of  the  owner  of  the 

Court  cf       property,  or  his  executor  or  administrator,  and  convicted  thereof,  in  such  case  the 

Appeal-' Order  property  shall  be  restored  to  the  owner  or  his  representative;  and  in  every  case  in 

for  restitution  this  section  aforesaid  the  court  before  whom  any  person  shall  be  tried  for  any  such 

of  stolen  pro^   felony  or  misdemeanour  shall  have  power  to  award  from  time  to  time  writs  of  rasti- 

jtert^ —  Pro'    tution  for  the  said  property,  or  to  order  the  restitution  thereof  in  a  summary  manner. 

^^cf  agent  of        ^7  sQdi.  1  of  the  Same  Act  it  is  enacted  that, 

prisoner —  The  term  property  shall  include  every  description  of  real  and  personal  property, 
Error  of  law  money,  debts  and  legacies,  and  all  deeds  or  instruments  relating  to  or  evidencing  the 
an  record,  title  or  right  to  any  property,  or  giving  a  right  to  recover  or  receive  any  money  or 
goods,  and  shall  also  include  not  only  such  property  as  shall  have  been  originally  in 
the  possession  or  under  the  control  of  any  party,  but  also  any  proj^rty  into  or  for 
which  the  same  may  have  been  converted  or  exchanged,  and  anythmg  acquired  by 
such  conversion  or  exchange,  whether  immediately  or  otherwise. 

The  Judicature  Act,  1873,  s.  47,  after  vesting  in  the  judges 
of  the  High  Court  the  jurisdiction  in  relation  to  questions  of 
law  arising  in  criminal  trials  reserved  for  their  consideration 
under  11  &  12  Yict.  c.  78,  enacts  that. 

The  determination  of  any  such  question  by  the  judges  of  the  said  High  Court  in 
manner  aforesaid  shall  be  final  and  without  appeal ;  and  no  appeal  shall  lie  from  any 
judgment  of  the  said  High  Court  in  any  criminal  cause  or  matter,  save  for  some  error 
of  law  apparent  upon  the  record,  as  to  which  no  question  shall  have  been  reserved  lor 
the  consideration  of  the  said  judges  under  the  said  Act  of  11  &  12  Viot. 

Abrahams,  for  the  respondent,  took  the  preliminary  objection 
that  the  judgment  of  the  Divisional  Court  was  in  a  criminal 
cause  or  matter,  and  therefore  no  appeal  would  lie. 

jE?.  Wilherforce  for  the  appellants. — ^The  test  is  whether  the 
proceeding  upon  which,  or  upon  any  step  in  which,  the  judgment 
was  given  might  result  in  fine  or  imprisonment.  In  every  case 
in  which  the  proceeding  has  been  held  to  be  a  criminal  cause  or 
matter  either  the  appellant  or  the  respondent  might  have  been 
fined  or  imprisoned  as  a  consequence  of  the  decision  from  which 
the  appeal  was  brought.  That  was  the  ground  of  the  decision 
in  Reg.  v.  Fletcher  (35  L.  T.  Eep.  N.  S.  588 ;  2  Q.  B.  Div.  43). 
The  present  Master  of  the  Bolls,  in  his  judgment  in  that  case, 
says:  ^' There  has  been  a  conviction  in  a  criminal  matter  by 
justices,  and  a  motion  in  the  Qaeen^s  Bench  Division  for  a 
certiorari  for  the  purpose  of  determining  whether  that  convic- 
tion is  good  or  onght  to  be  quashed ;  and  the  Queen^s  Bench  has 
determined,  by  discharging  the  rule  for  a  certiorari^  that  the  con- 
viction onght  to  stand ;  in  other  words,  the  court  has  affirmed 
the  conviction.  If  that  is  not  a  proceeding  in  a  criminal  matter, 
I  am  at  a  loss  to  see  what  is.     It  is  in  effect  a  judgment  or 
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deciBioii  on  the   question  whether   a  man  shall  be    fined    or        ^■o- 
imprisoned  or  not/'     In  the  recent  case  of  The  Loibghhorough  j,^^  jusiioBg 
Higlyway  Board  v.  Ourzon  (55  L.  T.  Rep.  N.  S.  50;  17  Q.  B.      op  the 
Div.  844)  the  same  test  was  applied  by  the  then  Lord  Chancellor     CKKTBit, 
(Lord  Herschell),  who  says:   "I  think  that  the  order  of  the    ^^^ 

jnatioes  is  not  'a  judgment  in  a  criminal  canse  or  matter; '  dis-        ' 

obedience  to  the  order  does  not  result  in  either  fine  or  imprison-        1B86. 
meaat"    The  same  test  was  applied  in  Mellorv.  Denham  (42  L.  T.     Amwl'- 
Bep.  N.  8.  493;  5  Q.  B.  Div.  467).    The  order  against  the  Crimnai  cause 
appellants  was  made  under  sect.  100  of  24  &  25  Vict.  c.  96^   or  rafter  — 
which  enables  the  court  either  to  award  writs  of  restitution  or  to  "^"^^^f !?  ^^ 
order  restitution  in  a  summary  manner.    A  writ  of  restitution  Appeal^Order 
can  be  pleaded  to:  {Surges  v.  Coney,  Tremaine's  Pleas  of  the  for  restitution 
Crown,  p.  816;  Bishop  of  Worcester' 8  case,  M.ootq,  mO ;  Kelyng's  "fjlyZHp^ol 
Crown  Cases,  35,  48.)     [Lopes,  L.J. — This  order  could. only  be  ««&  in  hands 
made  after  a  criminal  trial.]     It  is  submitted  that  it  is  a  civil  of  agent  of 
matter  arising  out  of  a  criminal  matter.     [Lord  Bshbr,  M.R. —  ErrwZlaw 
Tour  argument  is,  that  there  are  three  ways  in  which  this  money     on  record, 
might  be  recovered — ^by  action,  by  writ  of  restitution,  or  by  a 
sammary  order;  and  that,  as  the  first  two  would  not  be  criminal 
matters,  neither  is  the  last.    Lopis,  L.J. — Is  not  this  an  order 
in  oonseqnence  of  a  criminal  proceeding  7    And  if  so,  is  not  Reg. 
V.  Steel  (86  L.  T.  Rep.  N.  S.  584;  2  Q.  B.  Div.  37)  against  you  ?] 
That  case  was  as  to  whether  the  taxation  of  the  costs  of  a  criminal 
information  could  be  reviewed.     There  the  taxation  was  the 
inevitable  consequence  of  the  judgment  in  the  criminal  trial :  not 
merely  a  consequence  of  it.     [Lopes,  L.J. — Is  not  this  part  of 
the  procedure  in  a  criminal  matter  f]     It  is  submitted  that 
nothing  can  be  any  part  of  the  procedure  in  a  criminal  matter 
that  is  not  a  proceeding  against  the  criminal.     [LoFSS,  L.J.-^ 
There  would  have  been  no  right  of  appeal  before  the  Judicature 
Acts  in  this  case.]     The  right  of  appeal  is  given  by  sect.  19  of 
the  Act  of  1873,  which  gives  jurisdiction  to  the  Court  of  Appeal 
to  hear  ''appeals  from  any  judgment  or  order,  save  as  herein- 
after mentioned,  of  Her  Majesty's  High  Court  of  Justice.^'    The 
object  of  a  criminal  procee£ng  is  punishment ;  the  object  of  a 
civil   proceeding  is  redress :    {Attorney ^General  v.   Badloff,  10 
Exch.  84.)     The  Master  of  the  Rolls,  in  Attomey-Oeneral  v. 
Bradlaugh  (52  L.  T.  Rep.  N.  S.  589 ;  14  Q.  B.  Div.  667),  said : 
''  I  agree  with  the  opinion  of  Martin,  B.,  in  Attomey-Oeneral  v. 
Radloff,  that  when  it  is  found  that  the  Attorney-General  can 
either  bring  an  information  in  the  Exchequer  or  bring  an  action 
of  debt,  it  is  inconsistent  with  the  true  view  of  the  criminal  law 
of  England  to  say  that,  by  proceeding  in  one  form  rather  than  in 
the  other,  he,  under  the  same  circumstances,  can  make  in  the 
one  case  that  a  crime  which  in  the  other  can  only  be  treated  as  a 
debt.''     The  object  of  the  present  proceeding  is  recovery  of  the 
goods  or  their  proceeds.    The  only  mode  in  which  that  could  bo 
effected,  before  21  Hen.  8,  c.  11,  was  by  an  appeal  in  felony, 
which  was  a  civil  proceeding.     By  that  Act  he  could  either  bring 
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Heo.       an  action  or  obtain  a  writ  of  restitution.     Then  by  7  &  8  Greo.  4, 
„      ^'         c.  29,  he  could  obtain  a  summary  order  for  restitution.     It  is 
"of  THiT"  submitted  that  the  new  remedy  so  given  is,  like  the  previous 
Ckntiial     ones,  a  civil  proceeding.     Then,  secondly,  there  is  here  an  error 
CuMticAL     q(  la-vy  apparent  upon  the  record.     It  appears  on  the  face  of  the 
^^'      order  that  the  appellants  had  sold  the  goods  before  the  conviction 
1886.        took  place.     The  judgment  of  the  Divisional  Court,  as  drawn  up, 
— 7        embodies  the  rule  for  a  certiorari,  which  rule  incorporated  the 
Crimvml  cause  order  of  Mr.  Commissioner  Kerr  by  reference,  speaking  of  the 
or  matter  —  goods  '^  which  have  been  converted  and  exchanged  as  in  the  said 
'^"'irw''^?  ^  0^^®^  mentioned.''    It  therefore  appears  upon  the  record  that 
Appeal— Order  ^^  goods  were  sold  in  January,  and  the  conviction  took  place  in 
for  restitution  February.     In  Lindsay  v.  Gundy  it  was  decided  in  the  court  of 
^/  '/''^/^  first  instance  (84  L.  T.  Rep.  N.  S.  314 ;  1  Q.  B.  Div.  348)  that 
a^dHin  hands  ^^^  definition  of  the  word  "  property  ''  in  24  &  25  Vict.  c.  96, 
cf  agent  of   s.  1,  does  not  apply  to  "  property 'Mu  sect.  100,  and  that  where 
prisoner--    goods   have    been    obtained  by   false    pretences    and   sold   to 
on^reoordT  *^  innocent  purchaser  who  has  resold  them  before  the  convic- 
tion of  the  criminal,   sect.    100  does   not   give   the  prosecutor 
a  title   to   the   purchase    money  of  the  goods   in   the   hands 
of   the    innocent   vendor.      That  case   was    reversed    in    the 
Court  of  Appeal  (36  L.  T.  Rep.  N.  S.  345 ;  2  Q.  B.  Div.  96)  and 
in  the  House  of  Lords  (38  L.  T.  Rep.  N.  S.  573 ;   3  App.  Cas. 
459),  but  upon  other  grounds.     That  case  was  followed  hjMoyce 
V.  Newington  (39  L.  T.  Rep.  N.  S.  535;  4  Q.  B.  Div.  32),  which 
decided  that  the  goods  could  not  be  restored  to  the  prosecutor  if 
they  had  been  sold  to  an  innocent  purchaser  before  the  convic- 
tion, (a)     In  the  judgment  now  appealed  from.  Lord  Coleridge, 
C.J.  says :    '^  There  are  several  cases,  such  as  that  of  Harris 
(Noy,  128),  and  that  of  Hanberrie  (cited  in  Holliday  v.  Hicks, 
Oro.  Eliz.  661),  and  Beg.  v.  Powell  (7  0.  &  P.  640),  which  show 
that  under  both  the  21  iSen.  8,  c.  11,  and  the  7  &  8  Geo.  4,  o.  29, 
s.  57,  which  are  similar  in  terms  to  the  24  &  25  Vict.  c.  96,  s.  100, 
the  courts  before  which  the  prisoners  have  been  convicted  of 
larceny  have  been  in  the  habit  of  ordering  restitution  either  of 
the  goods  stolen,  or  of  their  proceeds,  according  to  circumstances.^' 
In  the  cases  there  cited,  the  proceeds  of  the  larceny  were  in  the 
hands  of  the  thief  at  the  time  of  conviction.    Both  Harrises  case 
and  Reg.  v.  Powell  are  distinguished  on  that  ground  in  Honcood 
v.  Smith  (2  T.  R.  750).     The  fact  that  the  applicants  in  the 
present  case  did  not  purchase  the  flax  from  the  convict,  but  sold 
it  for  him  and  have  only  a  lieu  on  the  purchase  money,  makes  no 
difference.    A  pledge  gives  rise  to  the  same  rights  as  a  sale : 
{Attenborough  v.  London  and  St.  Katherine's  Docks  Company, 
38  L.  T.  Rep.  N.  S.  404;  3  C.  P.  Div.  450.)     [Lopbs,L.J.— The 
court  below  seem  to  have  avoided  saying  that  the  order  was  right. 
What  they  say  is  that  there  was  clearly  jurisdiction  to  make  it.] 

(a)  Since  thb  case  was  decided,  Moves  ▼.  Newington  has  been  oyerruled  ;  (  X^lmmU 
V.  UenUey,  56  L.  T.  Rep.  N.  S.  318.) 
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flow  can  ihere  be  jurisdiction  to  order  a  person  who  has  nothing        l^* 
to  do  with  the  proceedings  to  give  up  his  goods  ?     The  only  j,^^  juwrvxa 
jnrisdiction  that  is  given  to  make  an  order  of  restitation  is  '^  in      of  the 
every  case  in  this  section  aforesaid ;  *'  that  is,  where  the  property     Obntbai. 
is  to  be  restored  to  the  owner.    The  cases  of  Lindsay  v.  Oundy     ^^^^^^^ 

{vhi  sup.)  and  Moyce  v.  Newington  {uhi  sv/p.)  both  decide  that,        

under  circomstances  such  as  the  present,  the  property  cannot  be       188^- 
recovered  by  the  owner  in  an  action  of  trover.     It  follows,  there-     4^^—. 
fore,  that  an  order  of  restitution  ought  not  to  have  been  made  in  Critl^l cause 
the  present  case.     A  court  can  never  give  itself  jurisdiction  by  /^''P?'*?'"". 
erroneous  finding^  of  fact ;  those  findings  are  subject  to  review   ^^"f/^o/ 
on  certiorari.     He  also  cited  Chichester  v.  Hill  (48  L.  T.  Hep.  N.  S.  Appeal—Ordtr 

864  ;   52  L.  J.  160,  Q.  B.).  far  restitution 

Abrahams  in  reply. — ^As  to  the  last  point,  the  only  question  ^^tHJ^Z 
that  can  be  raised  on  certiorari  is  as  to  jurisdiction;  the  correct-  ceeds  in  hands 
ness  of  the  order  in  law  or  in  fact  cannot  be  questioned  :  (Beg.  v.    of  agent  of 
King,  14  Cox  Cr.  C.  484.)     Beg.  v.  Steel  [ubi  sup.)  is  an  answer  j^^^J^ 
to  the  argument  that  this  is  not  a  criminal  matter.     [He  was    ok  record. 
stopped  by  the  court.] 

Wilbefforce  in  reply. 

Lord  EsHEB,  M.B. — In  this  case  a  criminal  was  tried  at  the 
Central  Criminial  Court  for  obtaining  flax  by  false  pretences,  and 
was  convicted.  After  his  conviction  the  judge  made  an  order 
upon  the  appellants  to  restore  to  the  prosecutor  money  that  was 
the  proceeds  of  a  sale  of  the  flax.  The  appellants  are  brokers, 
who  nad  sold  the  flax  in  question,  acting  for  and  by  the  instruc- 
tions of  the  criminal.  Then  a  motion  was  made  in  the  Queen's 
Bench  Division  for  a  certiorari  to  bring  up  the  order  in  order  to 
quash  it.  Upon  the  hearing  the  Queen^s  Bench  Division 
discharged  the  rule.  Then  there  is  an  appeal  to  this  court.  It 
was  urged,  in  the  first  place,  by  the  respondents  that  the  order  for 
the  restitution  of  this  money  was  an  order  in  a  criminal  cause  or 
matter.  The  other  side  say  that  this  was  not  in  a  criminal,  but 
in  a  civil  matter,  after  the  criminal  matter  was  over.  That 
depends  upon  the  view  one  takes  of  the  statute  that  gives  the 
power  to  make  such  an  order.  It  is  to  be  made  by  the  judge 
who  tries  the  prisoner.  I  should  think  that  it  ought  to  be  made 
at  or  about  the  time  of  the  trial.  I  am  of  opinion  that  such  an 
order  is  made  in  a  crimiual  cause  or  matter.  There  is  therefore 
no  appeal  here^  unless  the  alleged  defect  appears  on  the  face  of 
the  order  of  the  Queen^s  Bench  Division.  I  have  great  doubt 
whether  it  does  appear  in  the  present  case.  It  is  unnecessary  to 
decide  that,  because,  if  the  order  for  restitution  made  at  the  trial 
does  appear  upon  the  face  of  the  order  of  the  Queen's  Bench 
Division,  it  is  an  order  upon  persons  who  hold  the  proceeds  of  the 
sale  as  agents  of  the  convicted  prisoner,  not  upon  a  stranger.  It 
is  the  same  thing  as  if  the  money  was  in  the  hands  of  the 
prisoner.  All  the  cases  show  that  the  court  has  power  to  order 
the  restitution  not  only  of  the  things  themselves  but  also  of  the 
proceeds  of  their  sale  in  the  hands  of  the  prisoner.     If  the 
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Rfio.       proceeds  are  in  the  hands  of  an  agent^  who  holds  them  for  the 

T      J      cBsP™^'^®''^  *^*^  ^^  enough.     Further  than  that  I  do  not  go.     I 

or  THB      think  that  the  judge  of  the  Central  Criminal  Court  had  jurisdic- 

CsifTBAL     tion  to  make  the  order  in  question  upon  the  ground  that  the 

^00°"^     appellants  were  holding  the  money  for  the  prisoner  at  the  time  of 

^*       his  conyiction.     It  is  true  that  they  had  a  lien  upon  the  money ; 

1886.       but  that  would  only  enable  them  to  retain  a  part  of  the  money  in 

. — ,       accounting  to  him.     They  held  the  whole  of  ihe  proceeds  of  the 

CrimSZeauMt  8ale  for  him^  subject  to  an  account.    I  am  of  opinion^  therefore^ 

w  matter  —  that  the  judge  had  jurisdiction  to  make  this  order.   Consequently, 

^'^C^t^af  ^ ®^®^  ^'  ^®  assume  that  the  terms  of  that  order  appear  upon  the 

Appeal!^  Orde^  record,  they  show  no  error  of  law. 

pr  rtstitution  LiNDLBY,  L.  J. — This  is  an  appeal  from  a  decision  of  the  Queen's 
^*/^'*"/v^  Bench  Division  discharging  a  rule  for  a  certiorari,  which  had 
oZffin  hands  been  obtained  on  the  19th  day  of  March,  to  remove  into  the 
^  agent  of  Queen's  Bench  Division  an  order  of  Mr.  Commissioner  Kerr  for 
l^rroroflaw  ^^®  restitution  of  certain  money,  the  proceeds  of  a  sale  of 
on  wcorA  property  which  had  been  fraudulently  obtained  by  a  convicted 
prisoner.  The  ground  of  the  application  for  a  certiorari  was, 
that  there  was  no  jurisdiction  to  make  that  order.  The  first 
question  that  we  have  to  decide  is,  whether  the  decision  of  the 
Queen's  Bench  Division  is  a  judgment  in  a  criminal  cause  or 
matter.  Mr.  Commissioner  Kerr's  order  was  made  under  sect.  100 
of  the  Larceny  Act.  It  was  made  in  the  course  of  the  exercise 
of  the  criminal  jurisdiction  conferred  upon  him.  Consequently, 
although  it  affects  property,  it  seems  to  me  that  it  was  made  in  a 
criminal  cause  or  matter.  It  follows  that  the  decision  of  the 
Queen's  Bench  Division  was  also  in  a  criminal,  cause  or  matter. 
Is  that  decision  a  judgment  within  sect.  47  of  the  Judicature 
Act,  1873  f  Having  regard  to  the  decisions  in  Reg.  v.  Fooia 
(48  L.  T.  Rep.  N.  S.  394;  10  Q.  B.  Div.  878)  and  Reg.  v. 
Whitchwch  (45  L.  T.  Rep.  N.  8.  379;  7  Q.  B.  Div.  534),  it 
cannot  be  contended  that  this  order  of  the  Queen's  Bench 
Division  discharging  a  rule  for  a  certiorari  is  not  a  judgment 
within  that  section.  There  is  therefore  no  appeal  to  this  court 
unless  that  order  is  erroneous  on  the  face  of  it.  I  assume  that 
Mr.  Commissioner  Kerr's  order  is  to  be  looked  at  as  being 
incorporated  in  that  order.  If  Mr.  Commissioner  Kerr  appears 
from  the  terms  of  his  order  to  have  had  jurisdiction  to  make  it, 
there  is  no  appeal.  It  seems  to  me  impossible  to  say  that  he  had 
no  jurisdiction  to  make  the  order.  I  think  that  it  appears  that 
the  persons  against  whom  the  order  is  made  held  the  money 
obtained  by  the  sale  of  the  goods  for  the  prisoner. 

Lopes,  L.J. — In  this  case  an  order  was  made  under  sect.  100 
of  24  &  25  Vict.  c.  96;  which  enables  the  court  to  make  an  order 
for  the  restitution  of  stolen  goods.  The  first  question  is,  is  this 
a  criminal  cause  or  matter  within  sect.  47  of  the  Judicature  Act, 
1873  f  It  is  an  order  made  by  a  judge  exercising  criminal 
jurisdiction,  and  he  could  not  have  made  the  order  but  for  his 
criminal  jurisdiction.     It  is  made  under  a  statute  that  deals  with 
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notliing  but  crime.   The  headiog  of  it  is  in  the  form  of  a  criminal        Ri». 
order.     It  is  impossible  to  say  that  it  was  not  made  in  a  criminal  ^^^  jusnciM 
matter.  Then,  is  there  any  error  of  law  on  the  face  of  the  record  ?      of  the 
I  do  not  desire  to  express  any  opinion  npon  the  question  as  to     Cbntral 
what  is  an  error  of  law  apparent  npon  the  record  within  the     ^qodbt!^ 

meaning  of  sect.  47  of  the  Act  of  1873,  or  npon  the  qnestion        ^' 

whether  the  alleged  error  is  apparent  npon  the  record.     It  can       1886. 
only  appear,  if  at  all,  by  incorporation.     But  it  is  unnecessary  to     ^JZ^_ 
decide  wheliier  the  terms  of  the  order  do  appear  npon  the  record,  Crimmal  cause 
becaose^  assuming  that  they  do,  no  error  at  all  appears  in  them,  or  matter  — 
There  is  no  doubt  that  the  court  can  order  restitution  of  the  ^"^^^j  ""^ 
proceeds  of  a  sale  of  stolen  property  in  the  hands  of  the  convict.  Appeal-^Orcbr 
I  take  it  that  the  money  being  in  the  hands  of  an  agent  of  the  for  restitution 
oonyict  is  the  same  as  being  in  the  hands  of  the  convict  himself,  ^jj^^]^ 

Appeal  dismissed.       ceeds  in  hands 

Solicitor  for  appellants,  Oldham.  of  agent  of 

Solicitors  for  respondents,  Michael  Abrahams^  8on^  and  Oo.         E^^^hw 

on  record. 


SOUTH-EASTERN  CIRCUIT. 
Hbbttobd  Assizes. 
Wednesday,  May  4, 1887. 
(Before  Fisld,  J.) 

Rso.  V.  RxoAN.  (a) 

Practice-^JBcidence — Proof  of  telegram  sent  hy  prisoner. 

Where  in  a  criminal  case  it  is  sought  to  give  in  emdenee  the  con* 
tents  of  a  telegram  sent  by  the  prisoner  to  a  uoiinesSf  it  is  abso^ 
lutely  necessary  that  the  original  message  handed  to  the  post- 
office  should  be  produced  or  proof  given  that  it  is  destroyed,  and 
the  copy  received  by  a  witness  cannot  be  given  in  evidence  until 
it  is  proved  thai  the  original  cannot  be  produced*, 

AT  the  assizes  for  the  counties  of  Hertford  and  Essex,  held  at 
Hertford,  Michael  Regan  was  indicted  for  arson. 
W.  J.  Chrubbe,  on  behalf  of  the  prosecution,  asked  a  witness 
whether  she  had  received  a  telegram  from  the  prisoner,  and  if 
she  had  destroyed  it  to  give  evidence  of  its  contents. 

Forrest  Fulton,  on  behalf  of  the  prisoner,  objected  that  this 

(a)  Reported  by  J.  W.  Ck>OPE|  Esq.,  BarriBtor-at-Law. 


264i  CKTMINAL  LAW  CASES. 

RsG.       coald  not  be  done.    In  the  first  place  it  was  necessary  to  prove 
-^-  that  the  prisoner  had  sent  the  telegram^  and  this  could  only  be 

proved  by  the  prodaction  of  the  original,  with  proof  either  of  the 

1887.        prisoner's  handwriting,  or  that  he  had  handed  it  to  the  official 

„  "T"__    at  the  post  office,  or  that  it  was  sent  by  his  aathority.     The  mere 

Evident^  —  production  of  the  copy  message  received  by  the  witness  was  not 

Proof  of     sufficient  even  if  the  original  was  in  existence,  and  it  was  not 

telegram  sent  alleged  that  the  Original  had  been  lost  or  destroyed. 

ypnson  .        ^i^hD,  J.  Said  it  was  the  duty  of  the  prosecution  to  have  had 

an  official  from  the  post-office  to  produce  the  original  message. 

There  was  no  practical  difficulty,  for  the  post-office  would  produce 

it)  to  the  court,  and  until  it  was  proved  that  the  original  had  been 

destroyed,  secondary  evidence  could  not  be  admitted.     Even  if 

the  original  had  been  produced  some  evidence  would  have  to  be 

forthcoming   that  the   message  was  in  the  handwriting  of  the 

prisoner,  or  sent  by  his  authority.     He  would  not  even  permit 

the  fact  to  be  given  in  evidence  that  a  telegram  had  been  received 

purporting  to  be  from  the  prisoner. 

There  being  ample  evidence  of  the  prisoner's  guilt  apart  from 
the  telegram,  the  prisoner  was  convicted,  and  sentenced  to 
five  years  penal  servitude. 


NOTTINGHAM  WINTER  ASSIZES. 

Friday,  Feb.  4,  1877. 

(Before  Field,  J.) 

Reg.  v.  Jessop.  (a) 

Murder— Agreement  to  commit   suicide'-'The   survivor*  guilty  of 

murder^ 

If  two  persons  enter  into  an  agreement  to  commit  suicide  together, 
and  the  means  employed  to  produce  death  pi'ove  fatal  to  one  only, 
the  survivor  is  guilty  of  murder. 

JOHN  JESSOP  was  indicted  for  the  murder  of  John  AUcock 
at  Gedling  in  the  county  of  Nottingham.  The  prisoner  was 
twenty-two  and  Allcock  was  twenty-seven  years  old,  and  on  the 
13th  day  of  January,  1887,  they  took  laudanum  together  in  a  barn 
at  Gedling.  Allcock  died  from  the  eifect  of  the  poison,  but  the 
prisoner,  though  rendered  very  ill,  recovered  sufficiently  to  take 
his  trial. 

(a)  Reported  by  Gilbert  G.  Esnmedt,  BarriBter-at-Law. 
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At  the  trial  statements  made  by  the  prisoner  to  policemen  and        R»>* 
others  subsequent  to  the  taking  of  the  laudanum  were  put  in      j^^p 

evidence  against  him^  and  were  substantially  as  follows:  "  We        * 

had  arranged  to  kill  ourselves.    Jack  (AUcock)  said  to  me^  '  I  am        1887. 
going  to  kill  myself.     Shan't  you  die  with  me.'     I  said  '  Vm  not     Mw^^ 
particular.'''     It  was  farther  proved  that  on  the  18th  day  of  Affreemetuto 
January^  1887,  the  prisoner  and  Allcock  went   together  from  6ommit  iuidde 
Gedling,  Allcock  having    previously  bought  some   laudanum,  "^f^^Tof^ 
which   he  poured  into  a  largo    bottle.      At   Nottingham    the      murder, 
prisoner    bought    small    quantities    of  laudanum   at    different 
chemists'  shops,  Allcock  remaining  outside  whilst  the  purchases 
were  made.      Allcock  also  bought  laudanum  in  a  similar  way, 
the  prisoner  remaining  outside.     All  the  laudanum  so  bought 
was  ponred  into  the  large  bottle,  and  the  two  men  then  returned 
to  Gedling  and  went  into  the  barn.    The  prisoner  stated  that  he 
first  drank  more  than  half  the  laudanum,  and  AUcock  then  com* 
plained  that  the  prisoner  was  getting  more  than  his  share ;  that 
he  (the  prisoner)  thereupon  handed  the  bottle  to  Allcock,  who 
drank  off  the  remainder  of  the  laudanum,  and  that  he  heard 
Allcock  breathing  heavily  during  the  night,  but  that  he  (the 
prisoner)  never  went  to  sleep.     On  the  following  morning  the 
prisoner  was  seen  hanging  over  a  gate  outside  the  bam,  very  ill. 
Allcook  was  found  in  the  bam  and  died  during  the  day.    One  of 
the  witnesses  for  the  prosecution  stated  that,  some  months  before 
the  13th  day  of  January,  Allcook  had  stated  his  intention  to 
commit  suicide. 

In  the  course  of  the  evidence  a  chemist's  assistant  was  called, 
to  depose  that  the  deceased  came  alone  to  his  shop  and  made 
certain  statements,  on  which  the  assistant  sold  him  three  penny- 
worth  of  laudanum. 

FiKLD,  J.  admitted  the  evidence  on  the  ground  that  the  acts 
and  words  of  the  deceased  in  carrying  out  a  pre-arranged  plan 
were  evidence  against  the  prisoner. 

Horace  Smith  and  R,  Bruce-Russell  for  the  prosecution. 

Appleton  (for  the  defence),  at  the  close  of  the  evidence, 
submitted  that  there  was  no  case  to  go  to  the  jury,  on 
the  ground  that  the  evidence  did  not  sufficiently  show  a 
mutual  agreement  between  the  prisoner  and  Allcock  to 
commit  suicide.  He  submitted  that,  in  order  to  make  the 
survivor  guilty  of  murder,  it  must  be  shown  that  he  promised 
or  undertook  to  kill  himself  in  consideration  of  the  other 
killing  himself — in  other  words,  the  agreement  must  be  in  effect, 
"  If  yon "  (the  person  who  dies)  "  will  kill  yourself,  I "  (the 
person  who  survives)  will  kill  myself."  In  Reg,  v.  Alison 
(8  C.  &  P.  418),  the  language  of  Patterson,  J.,  in  stating  the  law 
on  this  subject,  points  to  the  necessity  of  such  an  agreement  in 
order  to  constitute  the  survivor  guilty  of  murder.  Here  the 
evidence  showed  that  Allcock  had  determined  to  kill  himself 
months  before  he  spoke  to  the  prisoner.  Allcock  was  the  elder 
of  the  two  men,  and  would  appear  to  have  influenced  the  prisoner. 
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Rbo.  and  it  was  not  clear  that  any  act  of  the  prisoner  contribnted  to 

Jffisop  ^^^  Allcock  carry  out  the  intention  he  had  already  formed. 

'  The  taking  of  the  poison  by  Allcock  was  in  no  way  dependent 

1887.  upon  any  persuasion  by  the  prisoner  to  take  poison  also. 
Mur^^-^        The  learned  judge,  however,  ruled  that  the  case  was  for  the 

Agreement  to  J^'T* 

commit  suiddt  FiBLD,  J.,  in  the  course  of  summing  up  the  case  to  the  jury, 
'^(miir^^  remarked ; — ^^  The  prisoner  is  charged  with  wilfully  and  of  his 
mwder.  malice  aforethought  killing  Allcock.  A  person  who  administers 
poison  to  another  with  the  intention  of  killing  him  is  guilty  of 
murder  if  that  person  dies^  and  if  two  persons  agree  that  they  will 
each  take  poison,  each  person  is  a  principal,  and  each  is  guilty.  A 
case  has  been  cited  by  the  learned  counsel  for  the  prisoner  which 
is  said  to  warrant  the  statement  that  a  consideration  for  such 
an  agreement  must  be  proved,  but  I  have  no  hesitation  in  saying 
that  this  is  not  the  law  of  the  land.  The  entering  into  the  agree- 
ment to  kill  themselves  was  illegal.  It  is  contrary  to  the  law  of 
the  land  to  commit  suicide,  and  if  two  persons  meet  together  and 
agree  so  to  do,  and  one  of  them  dies  it  is  murder  in  the  other/' 

Verdict,  OiUlty.  (a) 
The  learned  judge  refused  to  grant  a  case  on  the  points  raised 
by  the  prisoner's  counsel. 

Solicitor  for  the  prosecution,  Patchett,  of  Nottingham,  for  the 
Treasury. 

Solicitor  for  the  defence,  F.  Lees,  Nottingham. 


QUEEN'S  BENCH  DIVISION. 

Friday,  March  4,  1887. 

(Before  Day  and  Wills,  JJ.) 

Beg.  v.  Sandoval,  (b) 

Foreign  Enlistment  Act,  1870— JExpedition  against  friendly  State 
— Fitting  out  and  preparation  of,  within  Queen^s  dominions — 
33^34  Vict.  c.  90,  ss.  8,  11. 

The  offence  of  fitting  out  a/nd  preparing  an  expedition  within  the 
Queen's  dominions  against  a  friendly  State,  under  sect.  II  of  the 
Foreign  Enlistment  Act,  1870,  is  sufficiently  constituted  by  the 

(a)  The  prisoDor  was  sentenced  to  death,  bat  was  afterwards  respited. 
(6)  Reported  by  W.  P.  Etkbblbt,  Esq.,  Barrister-at-Law. 
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purchase  of  guns  and  amnmnition  in  this  cotmtry,  and  their        B»* 
shipment  for  the  purpose  of  being  pub  on  hoard  a  ship  in  a    ^^^^^ 

foreign  port,  with  a  knowledge  of  the  purchaser  and  shipper  that       ' 

they  are  to  be  used  in  a  hostile  demonstration  against  such  State,        1887. 
though  the  shipper  takes  no  part  in  any  overt  act  of  war,  and  the    ^^jj^j^,, 
ship  is  not  fully  equipped  for  the  expedition  within  any  port  against friatdfy 
belonging  to  the  Queervs  dominions.  State^Fiuiny 

*'  out  medUwn 

in  Qftiten*9 

THIS  was  an  application  for  a  rale  for  a  new  trial  in  criminal  domaUnu-^ 
proceedings  taken  by  the  Grown  against  the  defendant^  on      ^^^a 
the  ground  of  misdirection  of  the  learned  judge  at  the  trial,  and       x87af 
that  the  yerdict  was  against  the  weight  of  evidence. 

The  defendant  Sandoval^  a  foreigner,  but  resident  in  this 
country,  was  indicted  at  the  Central  Criminal  Court,  together 
with  two  others,  Sir  William  Call  and  Baird  for  [inter  alia)  within 
the  limits  of  Her  Majesty's  dominions,  equipping  and  despatching 
a  vessel  with  intent  or  knowledge,  or  having  reasonable  cause  to 
believe,  that  it  would  be  employed  in  the  military  or  naval  service 
of  any  foreign  State  at  war  with  a  friendly  State,  and  for  preparing 
and  fitting  out  a  naval  expedition  to  proceed  against  the  dominiona 
of  a  friendly  State. 

Daring  the  course  of  the  case  the  Crown  withdrew  the  prose-^ 
cation  against  Baird.  In  the  end  the  jury  disagreed  in  regard  to 
Sir  W.  Call,  but  convicted  the  defendant. 

The  facts  on  which  the  conviction  was  based  were  as  follows  : 

Colonel  Sandoval  bought  two  Krupp  guns  at  Sheffield,  and  a 
quantity  of  ammunition  at  Birminglmm ;  the  guns  he  sent  to 
Woolwich  to  be  fitted  with  carriages  suitable  for  use  at  sea. 

The  defendant  then  shipped  in  a  general  ship  the  guns  and 
ammonition  (20,000  rounds  of  ball  cartridge  and  shells)  to 
Antwerp,  where  there  arrived  at  the  same  time  a  ship  called  the 
Justiiia,  parchased  by  the  said  Call  in  the  name  of  his  valet,  one 
Philips. 

He  then  embarked  on  board  the  Justibia,  and,  soon  after  she 
left  Antwerp,  he  assumed  the  general  command  of  those  on 
board,  among  whom  were  three  generals. 

The  ship  was  supposed  to  be  cleared  for  Trinidad  in  the  West 
Indies,  ana  her  papers  were  regular;  she  carried  no  cargo  except 
a  large  quantity  of  bunker  coal  and  the  warlike  stores. 

On  the  arrival  of  the  ship  off  Grenada,  it  was  discovered  that 
she  would  not  be  allowed  to  put  into  Trinidad  because  she  was 
carrying  arms  on  board. 

When  ofE  Trinidad  the  ship  was  transferred  from  Philips,  Call's 
valet,  to  General  Pulgar,  one  of  the  officers  on  board,  her  name 
was  altered,  and  the  English  flag  hauled  down  and  a  foreign  one 
was  ran  up  in  its  place.  The  defendant,  however,  left  the  ship 
and  landed  at  Trinidad. 

The  ship  then  made  for  a  place  called  Carwpano,  on  the  main- 
land of  Venezuela,  where  a  British  consul  was  said  to  be,  but  one 
coold  not  be  found.    She  there  took  in  tow  a  flotilla  of  boats. 
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Rxo.        jSlled  with  armed  men^  and,  after  harmlessly  shelling  a  castom- 
g     ^'  house,  engaged  with  a  Venezuelan  man-of-war,  and  was  worsted, 

'    one  of  the  generals  on  board  being  killed,  and  retired  to  San 

1887.       Domingo,  whence  the  crew  was  sent  back  to  England. 
Exo^'  ^  ^  return  to  England  the  defendant  was  put  on  his  trial 

offoimtfrtend/y  ^^^^  ^^  Other  two,  for  violation  of  the  Foreign  Enlistment  Act 

State— FUHng  1870. 
out  expedition 

in  Queen',       By  33  &  34  Vict.  c.  90,  8.  8 : 

Foreign  ^  "^J  person  within  Her  Majesty's  dominions,  without  the  licence  of  Her  Majesty, 

EnltBtment  Act  ^^^  ^^^  ^'  ^^^  following  acts,  that  is  to  say ; 

1870.  (^)  ^^PB  *°7  B^^P  ^^h  intent  or  knowledge,  or  having  reasonable  canse  to 

believe,  that  the  same  shall  or  will  be  employed  in  the  military  or  naval  service  of  any 
foreign  State  at  war  with  any  friendly  State ;  or 

(4)  Despatches,  or  caases  or  allows  to  be  despatched,  any  ship  with  intent  or  know- 
le<^,  or  having  reasonable  cause  to  believe,  that  the  same  shall  or  will  be  employed 
in  Sie  military  or  naval  service  of  any  foreign  State  at  war  with  any  friendly  State. 

Such  person  shall  be  deemed  to  have  committed  an  offence  against  this  Act;  and 
the  following  consequences  shaU  ensue : 

(1)  The  o£Fender  shaU  be  punishable  by  fine  and  imprisonment,  or  either  of  such 
punishments,  at  the  discretion  of  the  court  before  which  the  offender  is  convicted ; 
and  imprisonment,  if  awaided,  may  be  either  with  or  without  hard  labour ; 

(2)  The  ship  in  respect  of  which  any  such  offence  is  committed,  and  her  equip- 
ment, shall  be  forfeited  to  Her  Majesty. 

By  sect.  11 : 

If  any  person  within  the  limits  of  Her  Majesty's  domininions,  and  without  licenoe 
of  Her  Majesty. 

Plepares  or  fits  out  any  naval  or  military  expedition  to  proceed  against  the 
dominions  of  any  friendly  State,  the  following  consequences  shall  ensue  : 

(1)  Every  person  engaged  in  such  preparation  or  fitting  out,  or  assisting  therein, 
or  employed  in  any  capacity  in  such  expedition,  shall  be  guilty  of  an  offence  against 
this  Act,  and  shall  be  punishable  by  fine  and  imprisonment,  or  either  of  such  punish- 
ments, at  the  discretion  of  the  court  before  which  the  offender  is  convicted ;  and  im- 
prisonment, if  awarded,  may  be  either  with  or  without  hard  labour. 

(2)  All  ships  and  their  equipments,  and  all  arms  and  munitions  of  war,  used  in  or 
forming  part  of  such  expedition,  shaU  be  forfeited  to  Her  Majesty. 

J,  P.  Orain  for  the  defendant  Sandoval. — ^There  ought  to  be  a 
new  trial  in  these  proceeding,  on  the  ground  both  of  misdirection 
and  the  absence  of  evidence  to  show  that  the  defendant  had 
fitted  out  within  the  Queen's  dominions  a  naval  or  military 
expedition  agaiust  a  friendly  State.  The  learned  judge,  it  is 
submitted,  was  wrong  in  his  construction  of  the  Act  in  telling 
the  jury  there  was  evidence  of  an  expedition  having  been  fitted 
out  by  the  defendant  in  this  country.  There  was  no  evidence  of 
a  naval  expedition,  for  that  would  require  the  proper  equipment 
of  a  vessel  capable  of  being  used  as  a  warship ;  and  the  ship  in 
question  was  an  ordinary  merchant  trader.  There  was  no 
evidence  of  a  military  expedition,  for  that  requires  the  enlistment 
of  men  as  soldiers,  and  it  is  not  suggested  that  any  such  enlist- 
ment took  place  in  the  present  case.  The  next  point  is,  whether 
the  defendant  prepared  or  fitted  out  an  expedition  against  the 
friendly  State  of  Venezuela,  within  the  Queen's  dominions  or 
adjacent  territorial  waters.  The  defendant  had  nothing  to  do  with 
sending  the  steamer  Justitia  to  Antwerp ;  and  even  when  she 
started  from  Antwerp  it  was  on  a  commercial  venture,  for,  according 
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to  the  evidence,  the  defendant  did  not  know  of  a  procIamaLion  at        1^<»* 
Trinidad  forbidding  the  importation  of  arms.     No  act  of  war,     <.'^jjjf^JvAi 
naval  or  military,  was  done  by  this  ship  until  after  the  defendant     ~'    * 
had  surrendered  all  control  over  her  movements.    Assuming  that        IB87. 
overt  acts  of  war  were  done  by  those  on  board  of  her  off  the    j^'J^,/p„ 
coast  of  Venezuela,  they  were  done  after  the  British  flag  was      against 
hauled  down  and  a  foreign  one  hoisted,  and  the  courts  of  this  piendly  Stati 
country  have  no  jurisdiction  over  them.     Lastly,  according  to  'jJpllH^^i^ 
the  trae  construction  of  the  Act,  the  expedition  must  be  com-  (keen's  domi^ 
pletely  prepared  or  fitted  out  in  this  country  to  render  it  a  criminal    ^'^^"■., 
offence.     The  ship  when  setting  out  from  English  waters  must   ^^^  ^ "/ 
have  on  board  something  more  than  a  few  arms ;  and  when  the        isro. 
JustUia  left  this  country  she  did  not  even  carry  a  cargo  of  arms. 
Day^  J. — The  meaning  of  sect.  11  is  clear;  and,  as  it  is  of 
great  importance  that  it  should  not  be  supposed  that  there  is  any 
doubt  as  to  the  meaning  of  the  Act  (and  we  entertain  no  doubt 
upon  it),  we  give  our  judgment  at  once.     The  question  is 
whether  there  was  evidence  at  the  trial  that  the  defendant  had 
within  the  Queen's  dominions  prepared  or  fitted  out  a  naval  or 
military  expedition  against  a  friendly  State.     The  only  other 
question  that  presents  itself  to  us  is,  supposing  there  was  such 
evidence,  were  the  jury  right  in  acting  upon  it  ?    The  real  ques- 
tion is   the  first  one.    The  facts  were  shortly  these :    Colonel 
Sandoval,  a  foreigner,  but  residing  in  this  country  and  enjoying 
its  hospitality,  and  so  owing  a  temporary  allegiance  and  bound 
to  obey  its  laws,  buys  two  Krupp  guns  at  Sheffield ;  he  also  buys 
at  Birmingham  a  quantity  of  ammunition  such  as  might  be  used 
for  purposes  of  warfare.     He  sends  the  guns  to  Woolwich  to  be 
fitted  up  as  cheaply  as  possible ;  and  as  a  matter  of  fact  they  are 
fitted  up  on  carriages  so  as  to  be  capable  of  being  used  on  board 
ship.     That  is  all  that  the  defendant  was  shown  to  have  done  in 
this  country ;  and  if  he  had  done  nothing  else  in  the  matter,  I 
should  agree  with  Mr.  Grain  that  he  had  not  fitted  out  any  naval 
or  military  expedition  in  this  country.    But  evidence  was  admitted 
to  show  what  was  subsequently  done  with  these  guns  and  ammu- 
nition.    Colonel  Sandoval  caused  the  guns  and  ammunition  to 
be  shipped  on  board  a  general  trading  ship  to  Antwerp,  where 
they  arrive,  and  at  the  same  time  a  vessel  called  the  Jtistitia 
arrives  at  Antwerp,  which  had  been  purchased  by  Sir  William 
Gall  in  the  name  of  his  valet,  one  Phillips.    Up  to  that  time  there 
was  no  evidence  of  direct  connection  between  the  defendant  and 
the  JtLstitia,  but  now  we  find  that  the  guns  and  ammunition  so 
shipped  by  the  defendant  are  put  on  board  the  Jvstitia.    No  sale 
of  the  guns  and  ammunition  appears  to  have  been  effected,  but 
the  defendant  himself  embarked  on  board  the  Justitia,  and  shortly 
after  leaving  Antwerp  asserted  himself  to  be  the  leader  of  the 
enterprise.     Other  ammunition  was  put  on  board  in  considerable 
quantities,  thongh,  as  regards  the  ship's  carrying  capacity,  in 
trifling  quantities ;  and  with  the  exception  of  these  guns  and 
ammunition  she  carried  no  cargo.    The  ship  sailed  nominally  for 

VOL.  XVI.  p 
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Rbo.       Trinidad  with  her  papers,  as  might  be  expected,  in  excellent 
«    ^'  order,  and  on  board  of  her,  besides  Colonel  Sandoval,  were  a 

number  of  generals  and  the  ordinary  crew,  mainly  Englishmen, 

1887.  and  Phillips,  the  valet,  who  was  the  nominee  of  the  purchaser,  his 
p^^^'  master.  The  defendant  asserted  himself  to  be  the  leader  of  the 
a^imt^  enterprise  and  captain,  and  the  captain  was  the  mere  navigator. 
^friendly  State  The  ship  arrived  off  Grenada,  and,  on  communicating  with  the 
"ZE^^  o««  shore,  those  on  board  learnt  that  a  proclamation  had  been  issued 
^Lem'sdowd'  *^  Trinidad  preventing  ships  with  arms  on  board  from  putting  in 
m'oRs—  at  that  island.  She  then  sailed  towards  Trinidad  ;  and  when  off 
^^^^A^t  *^*^*  island,  Phillips,  the  valet,  transfers  the  ship  (without  any 
1870.  '  consideration,  as  far  as  we  know)  to  one  of  the  generals,  and  her 
name  was  altered,  and  the  English  flag  hauled  down  and  some 
foreign  flag  was  run  up  in  its  place.  The  defendant,  however, 
leaves  the  ship,  and  lands  in  Trinidad.  [His  Lordship  then 
stated  in  detail  the  naval  and  military  operations  off  the  coast  of 
Venezuela.]  Now,  it  is  said  that  this  expedition  represented  a 
hona  fde  commercial  transaction ;  that  the  ship's  papers  were 
thoroughly  regular  (which  one  might  expect  in  a  transaction 
which  was  not  hona  fide) ;  and  that  there  was  nothing  incon- 
sistent with  a  mercantile  adventure;  bat  that  was  for  the  jury 
to  jadge  of.  Again,  it  was  said  that  there  was  no  evidence  that 
the  defendant  did  ^'  prepare  or  fit  out "  an  expedition  within  the 
Queen's  dominions.  But  I  am  clearly  of  opinion  (if  we  are  to 
make  use  of  our  common  sense)  that  there  was  abundant 
evidence  of  a  preparation  and  fitting  out  of  an  expedition. 
Mr.  Grain  has  urged  that  there  is  no  offence  unless  there  has 
been  a  complete  fitting  out  and  equipment ;  that  the  ship  must 
take  her  last  biscuit  on  board.  But  the  Act  was  passed  to 
prevent  such  mischiefs  as  the  present,  and  I  am  of  opinion  that 
the  moment  any  overt  act  of  preparation  is  done  the  statutory 
offence  is  committed,  so  that  such  attempts  may  be  defeated,  and 
the  mischievous  consequences  likely  to  ensue  to  this  country  may 
be  prevented.  The  defendant  bought  the  guns  and  the  ammuni- 
tion which  were  eventually  used  on  board.  In  my  judgment, 
there  was  a  substantial  preparation  made  in  this  country.  These 
guns  and  ammunition  were  bought  over  here  and  then  shipped  to 
Antwerp.  For  what  f  For  that  which  amounted  to  both  a 
naval  and  military  expedition.  A  number  of  persons  were 
collected  together  on  board  this  ship,  the  Justitia,  and  proceeded 
together  for  the  unmistakable  purpose  of  levying  war  or  creating 
a  disturbance  within  the  territory  of  a  friendly  State.  The 
defendant,  then,  did  make  preparation  in  this  country  for  such 
an  expedition.  We  entertain  no  doabt  that  there  was  abundant 
evidence  of  preparation  in  this  country  to  be  left  to  the  jury,  and 
to  support  their  very  proper  verdict. 

Wills,  J. — I  am  of  the  same  opinion.  The  rule  for  a  new 
trial  is  based  on  two  grounds.  The  first  is  misdirection  on  the 
part  of  the  learned  judge  at  the  trial,  who  should  have  told  the 
jury  that,  unless  a  naval  or  military  expedition  was  completely 
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fitted  oat  in  this  country^  no  offence  had  been  committed  under        Bbo. 
Beet.  11.     In  my  judgment^  it  would  be  very  miBchievous  to  grant  a    ^     ^'^ 

rale  in  order  to  have  a  contention  of  this  sort  disoassed.     The        

section  in  qaestion,  when  looked  at^  will  not  bear  this  most        1887. 
onreasonable   construction.      Any  act  of   preparation    in    this     VgZ^ 
coontry  is  a  preparation  within  the  Act^  and  consequently  within    ^^nst^ 
the  jurisdiction  of  this  court.     The  second  ground  was^  that  the  friendly  State 
verdict  was  against  the  weight  of  evidence.     In  my  judgment^  it  ""^'^^  ^ 
was  not  against  the  weight  of  evidence;  and  I  think  the  jury  Q^n'sdmu 
would  have  shown  themselves  devoid  of  ordinary  common  sense      monB-- 
if  on  this  evidence  they  had  come  to  any  other  conclusion  than   ^^^*^^ 
that  at  which  they  arrived.     This  resolves  itself  into  two  considera-       igjo.    ' 
tions :  first,  was  this  a  naval  expedition  fitted  out  against  the  terri- 
tory of  a  friendly  State ;  secondly,  how  far  the  defendant  Sandoval 
waa  involved  in  it.     The  Grown  suggests  that  it  was  an  expedi- 
tion to  proceed  against  the  State  of  Venezuela.     It  is  in  evidence 
that  it  was  of  a  contemptible  character,  but  not  the  less  an  expe- 
dition.    On  the  facts  I  think  there  is  no  doubt  that  the  ship  was 
intended  to  be  so  used.     She  carried  Krupp  guns  specially  fitted 
on  gun  carriages  for  use  at  sea.     According  to  Colonel  Sandoval 
they  were  to  be  used  for  "  moral  effect ; ''  but  we  well  understand 
what  is  the  meaning  of  that  expression  under  such  circumstances 
-^it  means  coercion  of  those  to  whom  it  is  applied.     I  think  an 
expedition  which  sets  out  from  this  country  to  use  such  moral 
effect  upon  a  friendly   State  is  within  the  Act,  and  does  not 
become  less  a  warlike  act  because  it  is  to  have  a  moral  effect. 
The  ship  ultimately  arrives  in  waters  contiguous  to  the  coast  of 
Venezuela,  and  receives  on  board  a  contingent  of  men  who  were 
not  wanted  as  sailors,  and  immediately  afterwards  she  becomes 
ei^g^^g^  with  a  Venezuelan  war  vessel,  who  fires  upon  her.     The 
Krapp  guns  and  ammunition  were  made  use  of  in  this  engage- 
ment, and  on  the  following  day  for  the  purpose  of  bombarding, 
at  long  range,  one  or  two  houses ;  but  the  jury  were  asked  to 
believe  that  the  shots  were  fired  with  the  object  of  finding  the 
range.    Thus  part  of  the  territories  of  a  friendly  State  were 
subjected  to  the  fire  of  this  vessel.     To  my  mind,  there  is  abundant 
erviaenoe,  looking  at  the  history  of  this  ship,  that  ultimately 
(whatever  had  been  done  or  left  undone)  she  became  an  expedi- 
tion against  the  dominions  of  a  friendly  State.     She  left  Antwerp 
with  a  larger  quantity  of  bunker  coal  than  she  wanted  to  take  her 
to  Trinidad ;  she  carried  on  board  no  cargo  except  these  muni- 
tions of  war.    At  Grrenada  she  finds  a  proclamation  that  she 
cannot  put  into  Trinidad  because  she  is  carrying  arms ;  and  off 
the  latter  island  the  transfer  of  the  vessel  takes  place.     So  far,  it 
was  said,  this  ship  had  not  been  engaged  in  anything  beyond  a 
mere  mercantile  venture,  and  that  Colonel   Sandoval  had  left 
before  that  which  afterwards  happened,  which  was  a  mere  accident 
that  supervened  upon  the  original  design  of  the  voyage.    I  think 
it  woold  have  required  an  extravagant  stretch  of  human  credulity 
forthe  juiy  to  entertain  the  smallest  doubt  that  what  happened 

p  2 


212  CBDCINAX  LAW  GASES. 

Rra.       off  the  coast  of  Yenezaela  was  not  the  aotaal  object  of  the  fitting 
Savdoy        ^^^  ^^  ^^^  ship.     The  next  point  is,  whether  the  defendant  helped 

I to  prepare  and  fit  ont  this  expedition.     Of  coarse^  if  he  did  not, 

1887.       he  ib  not  gnilty  of  any  offence.     Bat  what  he  did  was  to  bay  gnns 
^v~T\.       and  ammnnition  over  here  and  ship  them  to  Antwerp.    He  then 
^^^Mt      superintended  their  re-embarkation  on  board  the  Juditia,  and 
/HeiuBjf  Stais  goon  after  she  had  left  that  port  he  declared  himself  to  be  the 
"ml^^ln  ^^^^  ^f  *^®  enterprise,  and  acted  as  such — at  any  rate,  as  far  as 
QtmieMdomi''  Trinidad.    It  is  impossible  that  he  coald  have  assumed  that 
m'^ju—      character  i^ithoat  a  knowledge  of  the  actual  destination  of  the 
^^^f^'  ship.     His  landing  at  Trinidad  is  perfectly  immaterial  (for  that 
1870.    '  mS'y  have  been  done  to  secure  his  personal  safety  or  evade 
criminal  proceedings),  if  he  were  connected  with  the  sending  out 
of  the  vessel  to  that  island,  and  knew  the  purpose  for  which  she 
went  there.    He  made  no  apparent  effort  to  control  the  desti- 
nation of  the  warlike  merchandise  after  he  left  her  at  Trinidad. 
Again,  it  happened  that  this  vessel  arrived  off   the  coast  of 
Venezuela  just  at  the  opportune  moment  when  a  revolution  broke 
out;  that  coincidence  could  not  have  been  accidental,  and  Colonel 
Sandoval  most  have  been  aware  that  there  was  a  strong  pro* 
bability  that  such  revolution  would  break  out.     Indeed,  that  so- 
called  accidental  coincidence  has  much  influence  on  my  mind  as 
to  the  defendant's  motives  for  fitting  ont  this  ship.     The  doable 
coincidence  of  the  defendant  arriving  at  Antwerp  just  when  the 
Justitiawsa  starting  and  of  her  arriving  off  Venezuela,  as  I  have 
before  described,  belongs  to  the  marvellous,  if  not  the  result  of 
the  designs  of  the  defendant.    These  being  the  heta,  we  should  be 
wrong  if  we  were  to  grant  a  rule  for  the  forther  discussion  of  the 
question ;  and  in  a  case  of  this  kind  we  should  be  firm  and  act  np 
to  our  convictions.    Nothing  can  be  more  mischievoos  than  that 
persons  who    act  as  the    present    defendant    has   done,  may 
suppose  that  they  can  escape  the  responsibility  for  acts  done  in 
violation  of  the  municipal  law  passed  to  maintain  the  require- 
ments of  international  comity — acts  which  might  be  followed  by 
consequences  most  mischievous,  and  which  under  certain  circum- 
stances it  might  be  impossible  to  exaggerate.    The  present  expe- 
dition was  contemptible  and  not  of  a  character  seriously  to  a£fect 
our  relations  with  a  foreign  Power ;  but  the  law  is  the  same  as  to 
a  small  expedition  and  a  formidable  one,  as  to  an  expedition 
against  a  small  State  and  a  great  State,  and  those  who  took  part 
in  it  are  criminally  liable.     The  preparation  of  an  expedition  of 
such  a  character  is  clearly  an  offence  within  the  Act.    We  have 
no  doubt  on  this  point,  and  the  rule  must  be  refiised. 

Bule  nisi  refused,  (a) 
Solicitor  for  the  defendant,  Olift. 

(a)  The  defendant  was  sabeeqnently  sentenced  by  Smith,  J.  to  one  month's 
imprisonment,  and  to  pay  a  fine  of  5001  and  the  oosts  of  the  prosecation.  In  passing 
sentence,  the  learned  jndge  remarked  that  the  sentence  was  lenient,  as  this  was  the 
first  case  under  the  Act,  but  that  conyiction  in  any  f ntore  case  wonld  be  followed  by 
mnch  more  seyere  pnnishment. 
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CROWN  CASES  RESERVED. 

Satmday,  April  30, 1887. 

(Before  Lord  CoLEBmas,  G.J.,  Gbovb,  Gave,  Butt,  and 

Smith,  JJ.) 

Reg.  v.  PnsfiCB.  (a) 

Debtors  Act,  1869 — Obtaining  credit  by  false  pretences — Suffi- 
ciency of  indictment  —  Offence  stated  %n  words  of  statute  — 
Incurring  of  a  debt  or  liability — Renewal  of  bill  of  exchange — 
32  8r  33  Vict.  c.  62,  ss.  13  (1)  and  19. 

In  an  indictment  for  incurring  a  debt  or  liability  whereby  credit 
was  obtained  under  false  pretences  or  by  means  of  fraud  under 
sect,  1S»  sub-sect.  1,  of  the  Debtors  Act  1869,  it  is  unnecessary 
to  specify  the  false  pretences  or  fraud  under  or  by  msans  of 
which  ilhe  credit  was  obtained,  sect.  19  of  the  Act  rendering  it 
suffideni  to  state  the  substance  of  the  offence  in  the  words  of  the 
Act,  or  as  near  thereto  as  drcurnsta/nces  admit. 

The  renewal  of  a  bill  of  exchange  obtained  under  false  pretences  or 
by  means  of  fraud  is  an  incurring  a  debt  or  liability  whereby 
credit  is  obtained  within  the  meaning  of  sub-sect.  1  of  sect.  13  o/ 
the  Debtors  Act  1869. 

CASE  reserved  for  the  opinion  of  the  court  by  the  Recorder  of 
the  borongh  of  Birkenhead  as  follows : — 
John  Pierce  was  indicted  at  the  Birkenhead  Borongh  Sessions, 
held  on  the   10th  day  of  January,  1887,  for  various  offences 
alleged  to  have  been  committed  against  the  Debtors  Act,  1869. 
The  indictment,  which  contained  twelve  counts,  was  as  follows : 

No.  7,  Janiuuy  Sobbioiib,  1887. 

Borough  of  Birkenhead  in  the  county  of  Cheater  to  wit. 

1.  The  jurors  for  our  Lady  the  Queen  upon  their  oath  present  that  John  Piercei 
on  the  25th  day  of  August,  1886,  unlawfully,  in  incurring  a  certain  deht  and  liability 
to  one  Robert  Fairclough,  did  obtain  credit  from  the  said  Robert  Fairdough  by 
means  of  fraud  other  than  by  false  protences :  that  is  to  say,  by  then  and  there 
fraudulently  representing  to  the  said  Robert  Fairdough  that  a  certain  bill  of  exchange 
which  he  then  produced  and  delivered,  and  which  said  biU  of  exchange  as  to  the  face 
thereof  was  in  the  words  and  flguree  following: 

"  Due  2drd  October,  1886. 

'^  £29  Ob.  Od.  *'  Birkenhead,  20th  August,  1886. 

**  Two  months  after  date  pay  to  my  order  in  London  the  sum  of  twenty-nine  pounds 
▼alne  xeceiTed. 

<(ROBBBT  FiJBOILODaH. 

*  To  Ifr.  John  Pierce,  16,  Lowwood-groye,  Birkenhead. 
^Accepted  payable  at  Messrs.  Glyn,  Mills,  and  Co.,  bankers,  London.— John 


(a)  Reported  by  R.  OtmHtNOfiAM  Gmr,  Esq.,  Barrister-at^Lawi 
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Rbq,  And  as  to  the  back  thereof  was  in  the  words  following : 

i;.  "John  Owbw." 

Vmrrn        WEB  a  good  and  gennine  bill  of  exchange  indorsed  by  one  John  Owen,  a  brother-tn- 
._         law  of  the  said  John  Pierce,  wbereas  the  said  bill  of  exchange  was  not  a  good  and 
1887.         gennine  bill  of  exchange  indorsed  by  the  said  John  Owen,  against  the  statute  in  such 
_^         case  made  and  provided,  and  against  the  peace  of  our  Lady  Uie  Qaeen,  her  Grown  and 
Obtaining     dignity. 
credit  by  falsB      ^<  And  the  jnron  aforesaid,  npon  their  oath  aforesaid,  do  farther  present  that  the 
pretences-"     ^aid  John  Pierce,  on  the  day  and  year  aforesaid,  unlawfully,  in  incurring  a  certain 
Offence  Hated  ^^^^  <^^  liability  to  the  said  Robert  Fairolough,  did  obtain  credit  from  the  said  Bobert 
in  words  qf     Fairclough  under  false  pretences,  against  the  form  of  the  statute  in  such  case  made 

ftcUute Suffi-  '^^  provided,   and  against  the  peace  of  our  Lady  the  Queen,  her  Grown   and 

dentyofin-    dignity,  (a) 

dictmeni^        The  form  of   the  remaining  counts   marked  with  the  odd 

oriiabifit^  numbers  was  similar  to  that  of  the  first  count,  the  persons  from 

/2sneioa/o/5f7/ whom  credit  was  obtained,  the  dates  and  the  bills  of  exchange 

o/  ezcftonoe  —  get  out,  only  being  different.    Each  bill  of  exchange  bore  the 

e.  62, 1 18  '  ^^^^8  ''  John  Owen  "  on  the  back. 

(1),  19.  And  the  form  of  the  remaining  counts  marked  with   even 

numbers  was  similar  to  that  of  the  second  count. 

It  was  proved  that  at  various  periods  in  the  years  1884  and 
1885  the  prisoner,  who  was  a  builder,  had  obtained  timber  and 
other  building  materials  from  Fairclough  and  the  other  persons 
named  in  the  indictment  in  the  ordinary  way  of  his  trade  on 
credit,  for  the  price  whereof  he  had  given  bills  of  exchange.  In 
the  spring  of  1886  the  said  persons  were  pressing  him  for  pay- 
ment of  the  said  bills,  and  on  their  refusing  to  renew  the  said 
bills  or  to  give  him  further  credit  without  security,  he  offered 
to  get  them  bills  indorsed  by  his  brother-in-law  John  Owen. 
Having  made  inquiries  as  to  John  Owen's  position,  which  proved 
to  be  satisfactory,  the  said  persons  agreed  to  take  such  bills,  and 
they  were  received  from  the  prisoner  with  the  name  of  John 
Owen  indorsed  upon  them. 

The  bills  so  given  by  way  of  renewal  were  the  bills  set  out  in 
the  indictment,  and  were  as  follows  :  (1)  Two  bills  for  29/.  each, 
drawn  on  the  20th  day  of  August,  1886,  by  Robert  Faircloagh 
and  accepted  by  the  prisoner,  falling  due  on  the  28rd  day  of 
October,  1886.  (2)  Bill  for  391.  8«.,  drawn  on  the  16th  day  of 
June,  1886,  by  the  same  Bobert  Fairclough  and  accepted  by  the 
prisoner,  falling  due  on  the  19th  day  of  August,  1886 ;  (3)  Bill 
for  58Z.  drawn  on  the  23rd  day  of  March,  1886,  by  John  Elias 
Williams  and  accepted  by  the  prisoner,  falling  due  on  the  26th 
day  of  May,  1886 ;  (4)  Bill  for  30Z.  6«.  4d.  drawn  on  the  27th  day 
of  February,  1886,  by  John  Williams,  and  accepted  by  the 
prisoner,  falling  due  on  the  30th  day  of  April,  1886.  (5)  Bill 
for  371.  148.  6d.  drawn  on  the  17th  day  of  May,  1886,  by  the 
same  John  Williams  and  accepted  by  the  prisoner,  falling  due 
on  the  20th  day  of  July,  1886. 

(a)  This  connt  was  framed  nnder^snb-sect.  1  of  sect  18  of  the  Dehtore  Act,  1869 
(82  i  88  Vict.  c.  62).  That  eection^enacts  as  follows :  **  Any  person  shall,  in  each  of 
the  cases  following,  be  deemed  gnilty  of  a  misdemeanour,  and  on  conviction  thereof 
shall  be  liable  to  be  imprisoned  for  any  time  not  exceeding  one  year,  with  or  without 
hard  labour ;  that  is  to  sa^ :  (1)  If  in  incurring  any  debt  or  liability  he  has  obtained 
credit  under  false  pretences,  or  by  means  of  any  other  fraud.*' 
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The  two  bills  of  29Z.  each  drawn  by  Robert  Fairclough  were        Bm. 
renewals  of  the  bills  for  39Z.  Sa.,  set  oat  in  the  indictment^  and      p,^^ 

of  a  bill  for  17L  dne   in  Jnly,  also  drawn  by  Robert  Fairclough        * 

and  accepted  by  the  prisoner.     The  date  when  this   bill  was        18S7. 
drawn  was  not  proved.  obt^ 

The  bill  for  58Z.  set  out  in  the  indictment  was  a  renewal  of  a  creAt  by  %be 
bill  accepted  by  the  prisoner  in   1885  for  a  smaller  amount^  but    pretencea— 
the  precise  amount  did  not  appear.  ^C^iwA  o/^ 

The  other  bills  set  out  in  the  indictment  were  renewals^  but  statuu-^Suffi- 
sufficient  evidence  was  not  given  at  the  trial  to  identify  with  dency  of  in* 
certainty  the  bills  of  which  they  were  the  renewals.  i^^^^'debt 

The  said  bills  were  not  in  fact  indorsed  by  John  Owen^  but  by  arUatntity^ 
his  son,  a  boy  thirteen  years  of  age,  under  the  direction  of  John  Renewal i^  hill 
Owen's  wife  and  without  John  Owen's  knowledge.     The  bills  ^  T^^ 
were   dishonoured   at    maturity,  and  the  prisoner    afterwards    «.  62,  «f .  18 
became  bankrupt.  (l)f  19. 

Before  the  prisoner  pleaded  it  was  objected  on  his  behalf  that 
the  second  and  other  counts  in  the  indictment  having  even 
numbers  were  bad  by  reason  that  the  false  pretences  charged 
were  not  specifically  set  out  therein,  and  that  the  first  and  other 
counts  having  odd  numbers  were  also  bad  for  imcertainty  in  not 
setting  forth  specially  the  debt  and  liability  in  incurring  which 
credit  was  in  each  case  alleged  to  have  been  obtained. 

I  overruled  both  objections,  subject  to  the  statement  of  this  case. 

At  the  close  of  the  case  for  the  prosecution,  it  was  objected 
for  the  prisoner  that  there  was  no  evidence  to  go  to  the  jury  that, 
if  any  credit  had  been  obtained  by  false  pretences  or  other  fraud, 
the  same  had  been  obtained  '^  in  incurring  a  debt  or  liability '' 
within  the  meaning  of  the  Debtors  Act,  1869.  I  overruled  the 
objection  subject  to  the  statement  of  this  case. 

No  witnesses  were  called  for  the  prisoner,  and  the  jury  found 
him  guilty  generally,  and  not  upon  any  particular  count  or  counts. 
Sentence  was  deferred  until  this  case  should  have  been  decided. 

The  questions  for  the  consideration  of  the  court  were:  1. 
Whether  under  the  circumstances  hereinbefore  stated  the  objec- 
tions to  the  indictment  were  good.  2.  Whether  the  objection 
as  to  the  credit  having  been  obtained  by  the  defendant  in 
incurring  a  debt  or  liability  under  the  said  statute  was  good. 

J.  Marshall,  on  behalf  of  the  prisoner,  submitted  that  the 
second  count  in  the  indictment  was  bad,  on  the  ground  that  it 
did  not  sufficiently  state  the  false  pretences  with  which  the 
prisoner  was  charged.  He  admitted  that,  had  the  objection  been 
taken  in  arrest  of  judgment,  Reg.  v.  Watkinsofi  (26  L.  T.  Rep. 
N.  S.  853  ;  12  Cox  0.  G.  271)  would  have  been  conclusive  against 
him,  on  the  ground  that  the  insufficiency  of  the  indictment  would 
have  been  cured  by  verdict.  Here,  however,  the  objection  was 
taken  before  plea,  and  the  indictment,  if  bad,  was  not  cured  by 
verdict.  He  understood  that  a  question  would  be  raised  as  to 
the  jurisdiction  of  the  court  to  entertain  an  objection  taken  before 
plea. 
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Rko.  /.  E.  Bankesy  for  the  prosecation^  stated  that  he  should  take 

PimcK.      ^^®  point,  and  that  the  grounds  upon  which  he  should  do  so  were, 

shortly,  that  the  jurisdiction  of  the  court  was  confined  by  11  &  12 

1887.        Vict.  c.  78,  8.  1,  to  questions  of  law  arising  on  a  trial,  and  that 
^pr       here  there  was  no  trial  at  the  time  the  objection  was  raised,  for 
credit  ^b^  false  ^^  bad  authority  to  the  effect  that  the  trial  did  not  commence 
pretenceM—    until  the  prisoner  had  been  given  in  charge  to  the  jury,  (a) 
^fnwords^f^     Jfar^feaZZ  contended  that  this  was  really  a  question  of  law  which 
«tairtt<e—i^^- arose   during  the  trial.     In   Reg,  v.  Watkinson   a   doubt  was 
dency  cf  in-  suggested  as  to  the  jurisdiction  of  the  court ;  but  the  court  chose 
ii^'^^'debt  ^  *^^®  *'^®  motion  in  that  case  as  a  motion  in  arrest  of  judgment. 
'^Ualnlity-^  [Lord  CoLEBiDOE,  C.J. — We  none  of  us  think  you  need  go  further 
/toiewa/q/'6i7/ into  that  question  at  present.]     With  regard  to  the  question  as 
§2  ^^^i^  ^  ^^  sufficiency  of  the  indictment,  the  rule  was  that,  unless  the 
c.  62,  M.  13    prosecution  could  point  to  some  statutory  provision  by  reason  of 
(1),  19.      which  the  setting  out  of  the  false  pretence  was  rendered  unneces- 
sary, or  unless  the  insufficient  statement  was  cured  by  verdict^ 
the  indictment  must  be  bad.     The  statutory  provision  relied  on 
here  was  no  doubt  sect.  19  of  the  Debtors  Act,  1869  (6),  but  the 
aim  of  that  section  was  to  dispense  with  the  necessity  for  setting 
out  the  bankruptcy  proceedings.     The  substance  of  the  offence 
must  still  be  set  out,  and  the  use  of  the  words  '^  as  near  thereto '' 
showed  that  the  false  pretence  must  still  be  set  out,  otherwise 
the  section  need  only  hAve  required  the  offence  to  be  set  out  in 
the  words  of  the  Act ;  they  showed  that  something  more  was 
required.     Had  the  charge  in  the  present  case  been  under  the 
latter  part  of  the  section,  there  would  have  been  authority  directly 
in  point  in  Reg.  v.  Bell  (12  Cox  C.  C.  37),  for  there  Smith,  J. 
held  that  a  count  which  merely  alleged  that  the  defendant  had 
obtained  credit  ^^  by  means  of  a  fraud  other  than  by  false  pre- 
tences,'^ without  setting  out  the  means,  was  too  general.     If  a 
prisoner  were  charged  with  removing  property  under  sect.  13, 
the  property  would  have  to  be  set  out,  otherwise  he  would  not 
know  what  charge  he  had  to  meet.     [Gave,  J. — He  can  hardly 
be  said  not  to  know  that,  because  the  indictment  would  be  subject 
to  the  Vexatious  Indictments  Act.]     He  would  at  any  rate  not 
be  able  to  plead  the  previous  proceedings  in  any  subsequent 
proceedings.     The  indictment  ought  to  snow  clearly  what  the 
offence  is  with  which  the  prisoner  is  charged.     [Lord  Colebidgb, 
C.J. — ^At  present,  upon  looking  at  the  words  of  sect.  13,  I  have 
a  strong  opinion  that  the  Legislature  intended  to  make  a  dis- 
tinction between  the  obtaining  a  thing  by  false  pretences  and  the 
obtaining  it  under  false  pretences,  and  therefore  used  the  word 

(a)  With  regard  to  this  pointj  see  the  article  thereon  at  p.  47  of  the  Law  Times 
newspaper,  vol.  83. 

(6)  Sect  19  is  as  follows :  **  In  an  indictment  for  an  offence  nndor  this  Act  it  shall 
be  sofflcient  to  set  forth  the  subetance  of  the  offence  charged,  in  the  words  of  the  Act 
specifying  the  offence,  or  as  near  thereto  as  circnmstances  admit,  without  alleging  or 
setting  forth  any  debt,  act  of  bankruptcy,  trading,  adjudication,  or  any  proceedings 
in,  or  order,  warrant^  or  document  of  any  court  acting  under  the  Bankruptcy 
Act,  1869." 
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** under'*  instead  of  "by''  in  sect.  13.]     False  pretences  wonld        Rm. 
in  either  case  be  the  necessary  ingredient  of  the  offence.     The      p^^ 
general  principle  as  to  indictments  for  false  pretences  is  stated  in 
Beg.  y.  Aspinall  (36  L.  T,  Rep.  N.  S.  300;   13  Oox  0.  C.  563;        1887. 
2  Q.  B.  Div.  56).    With  regard  to  the  objection  to  the  first  count,     ^TT". 
thL,  too,  the  debt,  by  inWng  which  the  prisoner  is  aUeged  cJ'XT-l" 
to  have  obtained  credit  improperly,  should  have  been  set  out ;    preteHces— 
and  farther,  there  was  no  evidence  that  any  debt  or  liability  had  Off'^*'-^  Js^T^ 
been  incurred,  for  it  was  proved  that  the  whole  of  the  goods  in  statute—  Suffi- 
respect  of  which  the  bills  of  exchange  had  been  given  were  ciencyofin- 
obtained  in  1884  and  1885  in  the  regular  way  of  business,  and  ,  *^'?^'"T . 
that  such  bills  were  merely  renewed  when  they  became  due.    No  ^  liabiUtV'^ 
such  iresh  debt  was,  therefore,  incurred,  for  when  the  bills  were  Benewaio/biU 
given  originally  the  debt  had  been  incurred  once  for  all.  %^7^^Vi7 

J.  E.  Bankes  and  E.  W.  Edwards,  on  behalf  of  the  prosecutioUj   c.  62,  m.  is 
were  not  caUed  upon.  (i).  19. 

Lord  CoLB&mGB,  C.J. — This  conviction  must  be  affirmed  upon 
both  the  grounds  upon  which  it  is  objected  to.  As  to  the  last, 
that  there  was  no  evidence  to  go  to  the  jury  of  an  incurring  a 
debt  within  the  meaning  of  the  Debtors  Act,  1869,  because  the 
bills  of  exchange  in  respect  of  which  the  charges  were  made 
were  given  in  renewal  of  other  bills  of  exchange  given  previously. 
The  moment  sect.  13  is  looked  at  it  is  perfectly  clear  to  my  mind 
that,  npon  the  renewal  of  those  bills,  the  prisoner  incurred  a 
liability,  and  the  words  of  the  section  are,  ''  if  in  incurring  any 
debt  or  liability  he  has  obtained  credit  under  false  pretences.'' 
As  to  the  first  point  taken,  that  the  indictment  was  insufficient 
by  reason  that  the  false  pretences  charged  in  it  were  not  speci- 
fically set  out,  it  being  merely  in  the  words  of  the  statute,  the 
prisoner  here  was  indicted  under  sect.  13,  sub-sect.  1,  of  32  So  33 
Vict.  c.  62,  which  states  that,  "  if  in  incurring  any  debt  or 
liability  a  person  has  obtained  credit  under  false  pretences,  or  by 
means  of  any  other  fraud,  he  shall  be  deemed  guilty  of  a  mis- 
demeanour."  Now,  that  is  the  section  under  which  the  prisoner 
was  indicted,  and  it  may  be  stated  broadly  and  simply  that 
the  words  of  the  Act  are  followed,  and  the  charge  is  that, 
in  incnrring  a  certain  debt  or  liability,  he  did  obtain  credit 
under  false  pretences  against  the  form  of  the  statute.  Now, 
it  is  said  that  this  is  to  be  regarded  as  if  it  were  an  old  common 
law  indictment  for  obtaining  money  by  means  of  false  pretences, 
and  that  as  in  such  an  indictment  it  would  be  necessary  to  state 
the  false  pretence  at  length,  it  must  also  be  stated  at  length  here. 
In  the  first  place,  I  should  certainly  require  some  time  to  consider 
whether  the  word  "  under  "  was  not  intentionally  used  instead  of 
the  word  "  by,"  where  the  section  speaks  of  obtaining  credit 
"  under  false  pretences ;"  and  it  would  not  be  easy  to  satisfy  me 
that,  in  an  Act  of  Parliament  drawn  by  a  person  who  knew  what 
the  law  was^  the  word  '^  under  "  was  substituted  unintentionally 
for  the  word  "by."  Because,  in  sub-sect.  13  of  sect.  11,  where 
the  Act  deals  with  the  offence  of  obtaining  property  on  credit  by 
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Rao.  fraud  within  four  montlis  after  the  bankraptcy^  the  word  "  by  '^ 

p^^^  is  used.     I  may  not,  however,  be  expresding  the  opinion  of  my 

learned  brothers  if  I  place  any  stress  upon  the  use  of  the  word 

1887.  "  under  ;^^  and  I  do  not  consider  it  necessary  for  the  purposes 

Obtainina    ^^  *'^^®  ^^®  ^  ^^  ®^*     ^  ^*®®  ^^  decision  ou  soct.  19,  which 
credit  by  false  provides  that,  "  in  any  indictment  for  an  offence  under  this  Act, 
pretences—    it  shall  be  Sufficient  to  set  forth  the  substance  of  the  offence 
^C'Xa  o/"'  charged  in  the  words  of  this  Act.''     That  has  been  done  here, 
statute^  Suffix  and  the  question  is,  whether  that  is  sufficient.     Now,  this  court, 
cieneyofin'  in  Beg.  Y.  Watkinson  (12  Cox  C.  C.  271),  have  expressly  held 
jjj^?^^^  that,  in   an  indictment  under  sub-sect.   18  of  sect.  11   of  the 
or  JiaJMitif—  Debtors  Act,  1869,  it  is  enough  to  allege  that  credit  was  obtained 
Benewal  of  bill  by  certain  false  pretences  without  setting  out  the  particular  false 
^excAoj^e —.  pi^eteuces.     That  is  a  decision  of  a  court  of  great  authority ; 
c  62,  ss.  18    ai^d  it  is  admitted  on  behalf  of  the  prisoner  that  the  case  is 
(1),  19.      undistinguishable  from  the  case  we  are  now  considering.     It  is 
true  that  in  an  earlier  case  there  is  what  is  perhaps  only  an 
obiter  dictum  on  the  part  of  the  learned  judge,  which  is  incon- 
sistent with  that  case.     The  learned  judge  there  said,  without 
having  had  his  attention  drawn  to  sect.  19  of  the  Act,  for,  had  it 
been,  there  would  clearly  have  been  some  mention  of  it  in  the 
report — ^he  there  said  that  a  similar  indictment  was  too  indefinite. 
On  the  other  hand,  if  his  attention  was  drawn  to  sect.  19,  all  I 
can  say  is,  that  I  disagree  with  him.     If,  however,  the  report  of 
the  case  is  looked  at,  it  will  be  seen  that  the  point  was  really 
not  present  to  the  mind  of  the  learned  judge  at  all,  and  that  he 
decided  the  point  upon  the  general  principle,  which,  without  the 
section,  would  have  been  right  enough.     As  to  the  second  point, 
it  is  clear  to  my  mind  that,  by  the  renewal  of  the  bills  of  exchange, 
there  was  an  incurring  of  liability  whereby  credit  was  obtained 
within  the  meaning  of  sect.  13  of  the  Debtors  Act,  1869.     What 
I  have  said  applies  to  all  the  counts  of  the  indictment ;  they  are 
all  the  same,  and,  the  objections  being  the  same,  the  judgment  is 
the  same.     I  am  not  sure  that  I  have  accurately  ascertained  the 
point  that  was  suggested  as  to  the  jurisdiction  of  this  court. 
ISnt  it  seems  to  me  that  the  answer  to  it  is,  that  in  Beg.  v. 
Watkinson  the  court  had  the  same  point  before  them,  and  that, 
if  there  was  any  difficulty  as  to  it,  they  there  held  that  the  case 
could  be  heard  as  if  the  objections  were  taken  on  motion  in 
arrest  of  judgment.     On  all  the  points  raised  by  the  case,  I  am 
of  opinion  that  the  objections  to  the  indictment  fail,  and  that  the 
conviction  must  therefore  be  affirmed. 

Gbovx,  J. — I  am  of  the  same  opinion.  I  think  that  the  case 
of  Beg.  V.  Watkinson  is  a  binding  authority  on  us ;  and  the  only 
observation  I  have  to  make  is,  that  in  that  case  it  is  stated  that 
the  prisoner  did  obtfiin  credit  ^'by'^  false  pretences,  and  the 
report  sets  out  the  indictment,  and  there  the  word  '^  by ''  does 
occur  again ;  and  therefore  the  present  is  the  stronger  case  of 
the  two. 

Cave,  J.— I  am  of  the  same  opinion.  I  do  not  desire  to  express 
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any  opinion  as  to  the  jurisdiction  of  this  court  to  hear  a  motion        Rm. 
to  quash  an  indictment.   Bat  whether  the  court  have  or  have  not      p^^^ 

snch  power  it  is  not  necessary  to  decide,  because  I  am  of  opinion        ' 

that,  whether  the  objections  could  or  could  not  be  entertained,        1887. 
they  should  not  succeed :  and  that  the  indictment  was  a  ffood  one.     nTT^v.^ 
isuTT,  J. — I  am  of  the  same  opmion.  credit  by  false 

Smfth,  J. — ^I  think  that  this  indictment  is  a  good  one,  by  reason    pretences^ 
of  sect.  19  of  the  Debtors  Act,  1869.  'f^'TnJl'^^ 

Uonviction  ajfirmea.      statuter—Suffi- 
Solicitors  for  the  prosecution,  Broadbridge  and  Nield.  cUncy  qf  m- 

Solicitors  for  the  prisoner,  Thompson  and  Eughsa,  Birkenhead.  j^H^'^ebt 

or  liabSity'^ 

Renewal  <gf  bill 

of  exchcmge  — > 

82  ^  SB  Vict, 

c  62,  88,  18 

(1),  19. 
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Wednesday,  Nov.  24,  1886. 

(Before  Sir  T.  Chambbbs,  Q.C,  Recorder.) 

Rkg.  on  the  prosecution  of  Gostling  v.  Stubbs  and  akothsb.  (a) 

OonU^Aequitial  of  defendcmt — Vexatious  Ind/ietments  Act,  1867 
— Prosecution  taken  up  by  Public  Prosecutor  after  true  bill 
found— SO  *  81  Vict.  c.  85,  s.2;  42  ^  43  Vict.  c.  22,  s.  7. 

Where  a  criminal  prosecution  ha>s  been  instituted,  undertaJcen,  or 
carried  on  by  the  Public  Prosecutor,  he  stands,  by  virtue  of 
42  ^  43  Vict.  c.  22,  b.  7,  in  the  same  position  with  regard  to 
costs,  as  a  private  prosecutor.  Where,  therefore,  upon  an  indict- 
ment, preferred  in  compUa/nce  with  sect.  2  of  the  Vexatious 
Indictments  Act  (22  4*  23  Vict.  c.  17)  a  true  bill  is  fownd  amd 
the  prosecution  is  then  undertaken  by  the  Public  Prosecutor,  and 
the  defendant  is  a^uitted,  the  court  have  power,  under  30  8f  31 
Vict.  c.  35,  s.  2,  to  make  an  order  for  payment  to  the  defendant 
of  the  costs  to  which  he  has  been  put,  and  in  the  exercise  of  its 
discretion  will  not  be  guided  by  the  reasons  which  induced  the 
PubUe  Prosecutor  to  undertake  the  case. 

THIS  was  an  application  on  behalf  of  the  Public  Prosecutor  to 
set  aside  an  order  for  costs  made,  uuder  30  &  31  Yict.  c.  35, 
s.  2,  so  far  as  it  might  order  him  to  pay  the  costs  of  certain  pro- 
ceedings.  It  appeared  that  a  Mr.  John  Cubitt  GostUng  had  made  a 

(a>  Beported  by  R.  GuNimfOHAK  Qlsv,  Esq^  Barrister-At-Law. 
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Rflo.        obarge  of  conspiracy  before  the  Lord  Mayor  against  two  gentlemen 

Stubm  and  '^^"^^  Stabbs  and  Irving,  which  charge  had  been  dismissed. 

ANOTHEB.     That  Mr.  Gostling  had  thereupon  applied  to  be  bound  over,  under 

the  Vexatious  Indictments  Act,  1859,  to  prefer  a  bill  before  the 

^^-       grand  jury,  but  the  Lord  Mayor  had  refused  the  application.    A 

Costs—      ^3  f^^  ^  mandamus  was,  however,  made  absolute  by  the  Queen's 

Acquittal  of  Bench  Division  {Beg.  v.  Lord  Mayor  of  London  and  Stubbs  and 

^Vi^Ll  ^'^^9>  16  Cox  C.  0.  77 ;  54  L.  T.  Rep.  N.  S.  646)  commanding 

Indictments    ^^^  Lord  Mayor  to  take  Mr.  Gostling's  recognisance  to  prosecute 

Act^LiabiUty  the  charge  by  way  of  indictment.     A  bill  having  been  preferred 

0/  Public  Pro.  before  the  grand  jury,  and  returned  by  them  as  true,  an  applica* 

30  ^  31  Vicu  ^^0^  ^^  made  to  the  Public  Prosecutor  by  Mr.  Gostling  to  take 

6. 35,  s,  2 ;    up  the  case,  and  the  Public  Prosecutor  thought  it  a  proper  case 

*^  ^2*^  7*^  ^  ^^®  '^P*  ^P^^  *^®  *^^  objection  was  taken  to  the  indict- 
'  '*  '  ment,  and  the  court  quashed  all  the  counts  in  it  except  one,  upon 
which  no  evidence  was  offered,  and  a  verdict  of  acquittal  was 
accordingly  taken.  Application  was  thereupon  made  on  behalf 
of  the  defendants  for  costs  under  30  &  31  Vict.  o.  35,  s.  2,  which 
was  adjourned  until  the  13th  day  of  September,  1886,  when  an 
order  was  made :  *'  That  the  prosecutor  or  other  person  by  or  at 
whose  instance  the  said  indictment  was  preferred  do  pay  to  the 
said  Stubbs  and  Irving  the  sum  of  164Z.  Vis,  as  costs  occasioned 
by  the  preferring  of  the  bill  of  indictment.'' 

By  30  &  31  Yict.  c.  35,  s,  2,  it  is  enacted  that : 

WhenoTer  any  bill  of  indictment  shall  be  preferred  to  any  grand  jury,  under  the 
proTisions  of  the  Act  twenty-second  and  twenty-third  Victoria,  chapter  seyenteen, 
against  any  person  who  has  not  been  committed  to  or  detained  in  custody,  or  bound 
by  recognisances  to  answer  such  indictment,  and  the  person  accused  thareby  shall  be 
acquitted  thereon,  it  shall  be  lawful  for  the  court  before  which  such  indictment  shall 
be  tried,  in  its  discretion,  to  direct  and  order  that  the  prosecutor  or  other  person  by 
or  at  whose  instance  such  indictment  shall  have  been  preferred  shall  pay  unto  the 
accused  person  the  just  and  reasonable  costs,  charges,  and'  expenses  of  such  accused 
person  and  his  witnesses  (if  any)  caused  or  occasioned  by  or  consequent  upon 
the  preferring  of  such  bill  of  indictment,  to  be  taxed  by  the  proper  officer  of  the 
court. 

Horace  Avory,  on  behalf  of  the  Public  Prosecutor,  submitted 
that  an  order  for  costs,  under  sect.  2  of  the  Act  of  1867,  could 
not  be  made  upon  the  Public  Prosecutor  in  this  case.  He  had 
acted  solely  upon  the  grounds  stated  in  the  application  made  to 
him  to  take  up  the  case,  as  to  the  sufficiency  of  which  he  was  the 
proper  person  to  judge.  The  Public  Prosecutor  had  not  preferred 
the  indictment  in  the  present  case,  and  was  not  a  person  '^  by  or 
at  whose  instance  *^  the  indictment  was  preferred. 

Besley,  on  behalf  of  the  defendants,  contended  that  the  court 
had  power  to  make  the  order  on  the  Public  Prosecutor  under 
42  &  43  Vict.  c.  22,  s.  7.  That  section  applies  to  criminal  pro- 
ceedings undertaken  or  carried  on  as  well  as  to  proceedings 
instituted  by  the  Public  Prosecutor.  The  section  had  the  effect  of 
releasing  Mr.  Gostling  from  his  recognisances,  and  provided  that 
the  Public  Prosecutor  should  be  liable  to  costs  in  lieu  of  him.  If 
the  court  were  to  be  bound  by  the  reasons  which  induced  the  Public 
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ProBecotor  to  take  op  a  case^  the  defendant  would  in  every  case        Rm. 
lose  the  advantage  given  him  by  the  Act  of  1867.     The  Public   g.,^3g  ^j,„ 
Prosecutor   might  very  possibly  have  been    deceived    by  the     amothbr. 

grounds  laid  before  him^  but  that  was  no  reason  why  the  defen-        

dant  should  suffer.  ^^ 

The  Reoobdbb. — The  Public  Prosecutor  may  have  had  very       Cm^— 
good  reasons  for  interfering^   but  where  a  case  has  been  dis-  Acquittal  cf 
missed  by  a  magistrate^  and  the  prosecutor  elects  to  be  bound  ^^^^JJ^jJ" 
over,    the    Legislature    have   provided    that    a   defendant    on    indictments 
his  acquittal^  shall  be  entitled  to  have  an  order  made  upon  the  Aet-^Liabi- 
prosecutor  to  pay  his  costs.     If  the  grounds  for  taking  up  the  ^j^{J^^I^ 
prosecution  are  to  be  put  forward  as  a  reason  why  the  order  so  ^  si  Vict, 
should  not  be  made,  the  result  miffht  be  to  deprive  defendants  of    c,  35, «.  2 ; 
the  remedy  given  them  by  the  Act  in  every  case  which  is  taken    \J22  s  7 
up  by  the  Public  Prosecutor.     The  Act  of  1879  provides  that  the  * 

Public  Prosecutor  shall  be  liable  for  costs  "  in  lieu  of  such  person/' 
and^  in  my  opinion^  makes  him  liable  for  costs  the  same  as  the 
private  prosecutor  would  have  been  had  he  not  been  ousted  by 
the  Public  Prosecutor.  I  made  the  order  in  the  discretion  which 
is  given  to  me  by  the  Act  of  Parliament,  and  cannot  interfere  with 
it.  If  I  was  wrong  in  making  it,  it  must  be  reversed  by  the 
Superior  Court. 

Application  refiised. 


QUEEN'S  BENCH   DIVISION. 

Tuesday,  June  22, 1886. 

(Before  Gbovs  and  Grantham,  JJ.) 

Bso.  on  the  prosecution  of  Tubner  v.  Johnston,  (a) 

Merchant  Shipping  Act,  1854  (17  ^  18  Vict.  c.  104),  a.  U7—The 
Summary  Juriedictum  Act,  1879  (42  ^  48  Vict.  c.  49),  a.  39— 
Supplying  seamen  to  shdps  without  licence — Evidence^Onvs 
of  proof  of  licence  on  defendant. 

A  defendant  having  been  charged,  under  the  147^/t  section  of  the 
Merchant  Shipping  Act,  1854,  vnth  supplying  a  seaman  to  a 
merchant  ship  in  the  United  Kingdom,  he  not  being  a  person 
holding  a  licence  from  the  Board  of  Trade  for  that  purpose  : 

(a)  Reported  by  Jossra  Smrb,  Esq.,  BarriBter-at-Law. 


222  CRIMINAL  LAW   GASBS. 

Rbo.       Held,  on  case  stated,  thai'  proof  having  been  given  of  the  supply  of 
Johnston         ^^^  seaman  by  the  defendant,  the  onus  of  proving  that  he  held  a 
.    *        licence  from  the  Board  of  Trade  rested  with  him. 

1886. 

£  ^d^L—    nPHIS  was  a  case  stated  by  Robert  Arthur  Valpy,  Esq.^  the 

Supplying  sea-  -^     deputy  stipendiary  magistrate  for  the  boroogh  of  Cardiff^ 

men  without  under  the  statute  20  &  21  Vict.  c.  43^  for  the  purpose  of  obtaining 

hcence^  Onus  jjjje  opinion  of  the  oourt  on  questions  which  arose  before  him  as 

fcewwl-Ser-  hereinafter  stated. 

chant  Shipping  At  a  petty  sessions  holden  at  the  Town  Hall,  in  the  borough  of 
Act,  1864.  Cardiff,  on  the'  2nd  day  of  March,  1886,  on  an  information 
preferred  by  William  Turner,  hereinafter  called  the  appellant^ 
against  Gustavo  Johnston,  hereinafter  called  the  respondent^ 
under  sect.  147,  sub-sect.  1,  of  the  Merchant  Shipping  Act 
(17  &  18  Yict.  c.  100),  charging  for  that  he  the  said  Gustaye 
Johnston,  not  being  a  person  holding  a  licence  from  the  Board  of 
Trade  to  engage  or  supply  seamen  or  apprentices  for  merchant 
ships  in  the  United  Kingdom,  and  not  being  an  owner  or  master 
or  mate  of  the  ship  or  vessel  Astra>cana  hereinafter  mentioned,  or 
the  bond  fide  servant  in  the  constant  employ  of  the  owner,  or  a 
shipping  master  duly  appointed  pursuant  to  the  said  Act,  17  &  18 
Yict.  c.  104,  did  on  or  about  the  27th  day  of  February  then- last 
past  engage  or  supply  one  John  Johnson,  a  seaman,  to  be  entered 
on  board  the  British  ship  or  vessel  Astra^xLtia,  then  being  in  the 
port  of  Cardiff,  in  the  county  of  Glamorgan,  was  heard  and 
determined  by  the  deputy  stipendiary  magistrate,  the  said  parties 
respectively  being  then  present,  and  upon  such  hearing  he 
dismissed  the  information. 

The  appellants  being  dissatisfied  with  his  determination,  as 
being  erroneous  in  point  of  law,  duly  applied  for  a  case  setting 
forth  the  facts  and  the  grounds  of  his  determination,  whereupon 
he,  in  compliance  with  their  application,  stated  the  following 
case  :— 

Upon  the  hearing  of  the  information,  it  was  proved  on  the  part 
of  the  appellant,  and  found  as  a  fact,  that  the  respondent  had, 
on  or  about  the  26th  day  of  February  then  last  past,  engaged  or 
supplied  the  said  John  Johnson,  a  seaman,  to  be  entered  on  board 
the  British  ship  or  vessel  Astracana,  then  being  in  the  port  of 
Cardiff,  in  the  county  of  Glamorgan,  that  the  respondent  was 
not  the  owner  or  master  or  a  mate  of  the  said  ship,  or  a  bond  fide 
servant  in  the  constant  employ  of  the  said  owner ;  but  I  held 
that  it  was  not  proved  that  the  respondent  did  not,  at  the  time  of 
the  commission  of  the  said  alleged  offence,  hold  a  licence  from 
the  Board  of  Trade  to  engage  or  supply  seamen  or  apprentices 
for  merchant  ships  in  the  tJnited  Kingdom  and  I  therefore 
dismissed  the  information. 

The  only  evidence  in  support  of  the  allegation  of  the  appellant, 
that  the  respondent  did  not  hold  the  licence  from  the  Board  of 
Trade  hereinbefore  mentioned,  was  the  evidence  of  the  appellant, 
who  is  the  chief  superintendent  of  the  Mercantile  Marine  Office 
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of  tlie  Board  of  Trade  for  the  Newport,  Cardiff,  and  Penarth       Rw». 

district,  who  produced  a  written  docnment  signed  by  one  of  the  jqhhbio!! 

assistant  secretaries  to  the  Board  of  Trade  and  bearing  the  seal  — . 

of  the  said  Board,  and  who  stated  that,  as  far  as  he  personally  188& 

knew,  the  respondent  had  no  licence,  though  he  would  not  state  js^'j^^^ 
positively  the  respondent  had  no  licence  and  that  the  said  docu-  Supphfing  gea- 

ment  referred  to  the  respondent.  »»«n  without 

The  following  is  a  copy  of  saoh  document : —  of  proof  as  to 

This  U  to  oertify  that  Gasta^e  Johnston,  of  216,  Bate-road  Gardi£P,  boarding-house  fj^gl*  Shiinnna 
keeper,  does  not  hold,  and  has  not  held  during  the  past  six  months,  a  licence  from  the       a^    1854. 
Board  of  Trade  to  engage  or  supply  seamen  or  apprentices  for  merchant  ships  in  the  ' 

United  Kingdom,  under  seot  146  of  the  Merchant  Shipping  Act,  1854. 

It  was  contended,  on  the  part  of  the  appellant,  that  this 
document  was  made  evidence  of  the  fact  stated  therein  under 
sect.  7  of  the  statute  17  &  18  Vict.  c.  104,  and  should  be 
received  by  me  as  evidence  of  such  fact. 

I,  however,  being  of  opinion  that  there  was  no  evidence  before 
me  that  the  respondent  was  not  a  licensed  person  as  aforesaid, 
and  that  the  said  document  was  not  legally  evidence  of  such  fact, 
either  under  sect.  7  of  the  said  statute  or  otherwise,  and  that 
such  certificate  could  not  be  evidence  of  any  such  fact,  unless  it 
was  expressly  made  so  by  the  statute  itself,  gave  my  determina- 
tion against  the  appellant  in  the  manner  before  stated. 

The  questions  of  law  arising  for  the  opinion  of  the  court, 
therefore,  are  :  (1)  Whether  the  document  hereinbefore  referred 
to  was  legal  evidence  that  the  respondent  did  not,  at  the  time  of 
the  commission  of  the  said  alleged  offence,  hold  a  licence  from 
the  Board  of  Trade  to  engage  or  supply  seamen  or  apprentices, 
pursuant  to  sect.  146  of  the  statute  17  &  18  Yict.  c.  104. 
(2)  Whether  the  onus  of  proof  that  the  respondent  did  not  hold 
such  licence  was  on  the  appellant. 

If  the  court  should  be  of  opinion  that  my  decision  was  wrong 
in  point  of  law,  then  the  case  is  to  be  remitted  to  me,  the  said 
deputy  stipendiary  magistrate,  with  the  opinion  of  the  court 
thereon,  and  with  such  order  as  to  the  court  may  seem  fit. 

The  7th  section  of  the  Merchant  Shipping  Act,  1854  (17  &  18 
Vict.  c.  104),  provides  : 

An  doeamente  whaterer,  purporting  to  be  issaed  or  written  by  or  under  the 
dirsction  of  the  Board  of  Trade,  and  purporting  either  to  be  sealed  with  the  seal  of 
such  board,  or  to  be  signed  by  one  of  the  secretaries  or  assistant  secretaries  to  such 
board,  shall  be  reoelTed  in  OTidence,  and  shall  be  deemed  to  be  issued  or  written  by 
or  under  the  direction  of  the  said  board,  without  further  proof,  unless  the  contrary  be 
shown  ;  and  aU  documents  purporting  to  be  certificates  issued  by  the  Board  of  Trade 
in  pnnuance  of  this  Act,  and  to  be  sealed  with  the  seal  of  such  board,  or  to  be  signed 
by  one  of  the  oflBcers  of  the  marine  department  of  such  board,  shall  be  receiTed  in 
eTidenoe,  and  shall  be  deemed  to  be  such  certificates  without  further  proof,  unless  the 
eontrazy  be  shown. 

And  the  146th  and  147th  sections  provide : 

14^  The  Board  of  Trade  may  grant  to  such  persons  as  it  thinks  fit  licences  to 
eogsge  or  supply  seamen  or  apprentices  for  merchant  ships  in  the  United  Kingdom, 
to  ootttiniie  for  sueh  periods,  to  be  upon  such  terms,  and  to  be  leyooable  upon  such 
eonditions,  as  mieh  board  thinks  proper. 
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fiso.  1^7.  The  following  o£PenoeB  shall  be  pnnislutble  as  hereinafter  mentioned;  (that  is 

r.  to  say) 

JOKNRON.  (1)  If  9^7  person  not  licensed  as  aforesaid,  other  than  the  owner  or  master  or  a 

......  mate  of  the  ship,  or  some  person  who  is  bond  fide  the  servant  and  in  the  constant 

1886.  employ  of  the  owner,  or  a  shipping  master  didy  appointed  as  aforesaid,  engages  or 

.^—  supplies  any  seaman  or  apprentice  to  be  entered  on  board  any  ship  in  the  United 

Evidence—  Kingdom,  he  shall  for  each  seaman  or  apprentice  so  engaged  or  supplied  incnr  a 

Supplying  sea-  penidty  not  exoeeding  twenty  pounds. 
men  without 

licence— OnuM      DancJcwerts  for  the  appellant.    After  oonaideration^  the  appel- 
0/  proof^  as  to  \^j^^  ^^^g  jjq^  P^jy  npon  the  first  qaestion  raised^  and  does  not  now 

chant  Shipping  Contend  that  the  docnment  proposed  to  be  offered  in  evidence  is 
Act,  1854.  a  document  or  certificate  issaed  by  the  Board  of  Trade^  in  pursu- 
ance of  the  Merchant  Shipping  Act^  1854^  within  the  meaning  of 
the  7th  section  of  that  Act.  It  is^  however^  submitted  that,  on 
the  authorities,  and  on  the  true  construction  of  the  Summary 
Jurisdiction  Acts,  the  onus  was  on  the  defendant,  in  this  case,  to 
prove  that  he  held  a  licence  from  the  Board  of  Trade  under  the 
146th  section.  In  Rex  v.  Turner  (5  M.  &  S.  206)  it  was  held  that, 
upon  a  conviction  under  5  Anne,  c.  14,  s.  2,  against  a  carrier  for 
having  game  in  his  possession,  it  is  sufficient  if  in  the  information 
and  adjudication  the  qualifications  mentioned  in  22  &  23  Car.  2, 
c.  25,  s.  3  (a),  be  negatived  without  negativing  them  in  evidence. 
Lord  Ellenborough  there  said :  '^  The  question  is  upon  whom  the 
onv^s  probandi  lies ;  whether  it  lies  upon  the  person  who  affirms  a 
qualification,  to  prove  the  affirmative,  or  upon  the  informer,  who 
denies  any  qualification,  to  prove  the  negative.  There  are,  I  think, 
about  ten  different  heads  of  qualification  enumerated  in  the 
statute  to  which  the  proof  may  be  applied :  and,  according  to  the 
argument  of  to-day,  every  person  who  lays  an  information  of  this 
sort  is  bound  to  give  satisfactory  evidence  before  the  magistrates 
to  negative  the  defendant's  qualification  upon  each  of  those  several 
heads.  The  argument  really  comes  to  this,  that  there  would  be  a 
moral  impossibility  of  ever  convicting  upon  such  an  information. 
If  the  informer  should  establish  the  negative  of  any  part  of  these 
different  qualifications,  that  would  be  insufficient,  because  it  would 
be  said,  non  liquet,  but  that  the  defendant  may  be  qualified  under 
the  other.  And  does  not,  then,  common  sense  show  that  the 
burden  of  proof  ought  to  be  cast  on  the  person  who,  by  establish- 
ing any  one  of  the  qualifications,  will  be  well  defended  7  Is  not 
the  statute  of  Anne  in  effect  a  prohibition  on  every  person  to  kill 
game,  unless  he  brings  himself  within  some  one  of  the  qualifica- 
tions allowed  by  law ;  the  proof  of  which  is  easy  on  the  one  side, 
but  almost  impossible  on  the  other  ?  I  remember  the  decision  of 
Rex  V.  Stone  (1  East,  639),  and  the  arguments  of  the  learned 
judges,  who  held  the  necessity  of  giving  negative  proof,  were 

(a)  This  section  provided  that  all  and  rrery  person  or  persons  not  having  lands  and 
tenements  or  some  other  estate  of  inheritance  in  his  own  or  his  wife's  right  of  the 
clear  yearly  valne  of  one  hundred  pounds  per  annnm,  or  for  term  of  life,  or  having 
lease  or  leases  of  ninety-nine  years,  or  for  any  longer  term,  of  the  clear  yearly  value 
of  one  hundred  and  fifty  pounds,  other  than  the  son  and  heir  of  an  esquire  or  other 
person  of  higher  degree,  Ac,  &c.,  were  prohibited  from  keeping  or  using  guns,  bows, 
dogs,  &o. 
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undoubtedly  urged  with  great  force ;  bat  I  felt  at  the  time  that^        R>»* 
if  they  were  right,  it  would  in  most  cases  be  impossible  to  convict    johnoton 

at  b1\"     [Grantham^   J. — ^Then  suppose  an  information  is  laid        

against  me  for  shooting  without  a  licence,  I  should  be  convicted  ^^86. 
if  I  failed  to  produce  my  licence.]  That  follows  directly  from  the  £y^^^_ 
judgment  of  Lord  EUenborough  in  Rex  v.  Turner.  Again,  in  Supphfing  tea- 
The  Apothecaries  Company  v.  Bentley  (R.  &  M.  159),  there  was  »»««  without 
an  averment  in  a  declaration  on  the  55  Geo.  3,  c.  194,  that  ^^^  of'^ZT^to 
defendant  practised  as  an  apothecary  without  having  obtained /ic€iic«—ifer- 
such  certificate  as  by  the  said  Act  is  required,  and  it  was  held  chant  Shipping 
that  the  onus  probandi  that  the  defendant  had  obtained  his  certi-  '^''''  ^^^' 
ficate  lav  with  him  and  not  with  the  plaintiffs.  Then  in  Ruggins 
V.  Ward  (29  L.  T.  Rep.  N.  S.  33 ;  L.  Rep.  8  Q.  B.  521)  on 
an  information  alleging  that  the  defendant  had  five  sheep  affected 
with  a  contagious  disease,  and  did  not  give  notice  thereof  to  a 
confttable,  it  was  proved  that  he  had  five  sheep  so  affected,  and 
it  was  held  that  there  was  prima  facie  evidence  on  which  he 
might  be  convicted  of  the  offence  charged,  and  that  it  lay  on  him 
to  show,  if  he  could,  that  he  had  given  notice  to  a  police  con- 
stable. Then  by  11  &  12  Vict.  c.  43,  s.  14,  it  is  provided  that, 
if  the  information  or  complaint  in  any  such  case  shall  negative 
any  exemption,  exception,  or  proviso,  or  condition  in  the  statute 
on  which  the  same  shall  be  framed,  it  shall  not  be  necessary  for 
the  prosecutor  or  complainant  in  that  behalf  to  prove  such  nega- 
tive, but  the  defendant  may  prove  the  affirmative  thereof  in  his 
defence,  if  he  would  have  advantage  of  the  same ;  and  the  39th 
section  of  the  Summary  Jurisdiction  Act,  1879  (42  &  43  Yict. 
c.  49)  has  now  enacted  that  in  proceedings  before  courts  of  sum- 
mary jurisdiction  any  exception,  exemption,  proviso,  excuse,  or 
qnalification,  whether  it  does  or  does  not  accompany  in  the  same 
section  the  description  of  the  offence  in  the  Act,  order,  bye-law, 
regulation,  or  other  document  creating  the  offence,  may  be  proved 
by  the  defendant,  but  need  not  be  specified  or  negatived  in  the 
information  or  complaint,  and,  if  so  specified  or  negatived,  no 
proof  in  relation  to  the  matter  so  specified  or  negatived  shall  be 
required  on  the  part  of  the  informant  or  complainant.  A  similar 
provision  was  contained  in  the  Licensing  Act  1872  with  respect 
to  offences  under  that  Act ;  and  in  the  case  of  Roberts  v. 
Humphreys  {29  L.  T.  Rep.  N.  S.  387;  L.  Rep.  8  Q.  B.  483),  a 
keeper  of  licensed  premises  having  been  charged  with  opening 
his  premises  for  the  sale  of  intoxicating  liquors  during  prohibited 
hours,  and  persons  having  been  shown  to  have  been  supplied 
with  liquor  on  his  premises  during  such  hours,  it  was  held  that  the 
onus  of  showing  that  the  persons  came  within  the  exception  lay 
with  the  defendant.  It  is  submitted  that  in  this  case  the  posses- 
sion of  a  Board  of  Trade  licence  is  an  exception,  exemption,  pro- 
viso, excuse,  or  qualification  which  need  not  be  negatived  by  the 
informant,  the  onus  of  showing  that  he  possesses  it  resting  with 
the  defendant,  and  that  the  defendant  ought  therefore  to  have 
been  convicted. 

VOL.  XVI.  Q 
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Rm.  The  respondent  did  not  appear. 

JoKNBToir         Geove,  J. — I  was  at  first  somewhat  startled  by  the  proposition 

'    advanced  by  Mr.  Dankwerts  that  it  was  necessary  for  the  defen- 

1886.       dant  to  negative  an  allegation  advanced  on  behalf  of  the  prosecn- 
EoidaUce—    ^^^^»  ^^^  that,  if  he  failed  to  do  so,  he  was  liable  to  be  convicted ; 
Suppltfing  sea-  ^^^j  upon  consideration,  I  do  not  think  that  this  case  goes  to  that 
men  without  length.     The  respondent  is  charged  for  that  he  not  being   a 
©jTc^or  £"/o  P®^^^^  holding  a  licence  from  the  Board  of  Trade  to  engage  or 
licence -^Me^'  s^PP^y  Seamen  or  apprentices  for  merchant  ships  in  the  United 
chant  Shipping  Kingdom,  and  not  being  an  owner  or  master  or  mate  of  the  ship 
Act,  1854.    Qp  vessel  Astracanay  or  the  bond  fide  servant  in   the  constant , 
employ  of  the  owner  or  a  shipping  master  duly  appointed  pursuant 
to  the  Merchant  Shipping  Act,  1854,  did  engage   or  supply  a 
seaman,  to  be  entered  on  board  that  ship  in  the  United  Kingdom. 
Then  it  was  proved   that   he   did    engage    or   supply   seamen 
to  be  entered  on  board  the  ship  in  the   United  Kingdom.     I 
think  that,  when  this  was  proved,  he  was  then  brought  within 
the  purview  comprehended  by  the  39th  section  of  the  Summary 
Jurisdiction  Act,  1879  (42  &  43  Vict.  c.  49),  and  he  could  then 
defend  himself  by  proving  any  one  or  other  of  the  exceptions 
which  the  section  mentions,  and  I  do  not  think  that  the  appellant 
was  called  upon  to  negative  by  evidence  each  one  of  those  excep- 
tions.    I  am  of  opinion  therefore  that  the  appellant  is  entitled  to 
succeed,  and  that  the  case  must  be  remitted  to  the  stipendiary 
magistrate  with  an  intimation  that  the  onus  of  proving  that  he 
has  a  proper  licence  from  the  Board  of  Trade  rests  with  the 
respondent.     We  shall  not  make  any  order  as  to  costs. 
Grantham,  J.  concurred. 

Appeal  allowed  without  costs. 
Solicitor  for  the  appellant,  The  Solicitor  for  the  Board  of  Trade. 


CROWN  CASES  RESERVED. 

Saturday,  June  18,  1887. 

(Before    Lord     Colkeidqe,    C.J.,    Denman,    J.,   Pollock,    B., 

Hawkins  and  Stephen,  JJ.). 

Reg.  v.  Coley.  (a) 

Embezzlement  by  clerk  or  servant — Appointment  for  specific  pur- 
pose— Assistant  overseer  not  authorised  to  collect  or  receive 
moneys— 59  Geo.  3,  c.  12,  s.  7—24  ^  25  Vict.  c.  95,  s.  68. 

Upon  an  indictment  under  24  ^  25  Vict.  c.  95,  «.  68, /or  embezzle- 

(a)  Reported  by  B.  Cunnimosam  Olen,  Esq.,  Barriater-at-Law, 
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ment  by  a  clerk  or  servant,  it  is  necessary  to  prove  that  the        Rkg. 
prisoner  was  appointed  or  employed  to  collect  or  receive  money      ooibt 

for  his  employer,  ' 

0.  having  been  nominated  by  tlie  inhabitants  of  a  township  as  an        1887. 
assistant  overseer y  and  the  nomination  not  specifying  as  one  of  ^^ii^^^^i 
the  duties  he  was  to  perform  the  duty  of  collecting  or  receiving    by  clerk  or 

money  :  ,  aervant^ 

Held,  that,  inasmuch  as  under  59  Oeo.  3,  c.  1 2,  s.  7,  an  assistant  ^^^^' 
overseer  can  only  be  appointed  by  justices  for  such  pv/rposes  as    pwp<m^ 
are  specified  in  the  nomination,  G.  could  not  be  convicted  of  Assistant  ova-' 
embezzling  rates  collected  by  him  as  a  clerk  or  servant  of  the  J!^"^^  ^c^ct 
inhabitants  within  the  meaning  of  24  ^  25  Vict,  c.  95,  s.  68.  mon^s, 

AT  the  Court  of  Qaartor  Sessions  for  the  coun^  of  Worcester, 
held  at  the  coanby-hall,  Worcester,  on  Monday,  the  4th 
day  of  April,  1887,  one  Eli  Coley  was  tried  for  embezzlement. 
Two  indictments  were  preferred  by  the  prosecution,  the  first  of 
which  charged  the  defendant  in  the  first  count  with  feloniously 
embezzling  51,  Ids,  8d.  on  the  2nd  day  of  July,  1886,  the  moneys 
of  the  inhabitants  of  the  township  of  Hasbury,  the  prisoner  being 
then  employed  as  servant  to  the  inhabitants  of  the  township  of 
Hasbury  aforesaid ;  the  second  count  charged  a  similar  offence 
with  respect  to  the  sum  of  16^.  Sd.  embezzled  on  the  10th  day  of 
August,  1886; -and  the  third  count  a  further  similar  offence  with 
respect  to  the  sum  of  2Z.  Qs,  id,  embezzled  on  the  20th  day  of 
September,  1886. 

The  prisoner  was  the  assistant  oi[erseer  of  the  township  of 
Hasbury  aforesaid,  and,  in  order  to  prove  his  appointment  as 
such,  a  book  which  purported  to  be  the  minute-book  of  the 
meetings  of  the  inhabitants  of  the  township  of  Hasbury  was 
produced.  The  minutes  as  to  the  meeting  at  which  the  prisoner 
was  elected  assistant  overseer  were  in  the  prisoner's  handwriting. 
On  another  leaf  was  an  appointment,  which  the  justice's  clerk 
swore  he  had  written  as  such,  signed  by  two  justices  (who  had  been 
seen  to  sig^  by  the  clerk),  of  the  prisoner  as  assistant  overseer. 

The  book  was  in  the  prisoner's  possession  immediately  before 
his  arrest,  and  he  handed  it  to  a  witness  who  demanded  from  him 
all  books  belonging  to  the  overseers. 

The  admission  of  this  being  objected  to  on  the  prisoner's 
behalf,  the  Court  held  that  (1)  The  book  came  from  the  proper 
custody ;  and  (2)  without  going  into  the  question  as  to  whether 
the  whole  of  the  contents  of  the  book  were  admissible  as 
evidence,  that  that  part  which  related  to  Coley's  appointment 
was  admissible ;  and  that  (3)  it  was  a  sufficient  appointment  in 
law,  under  the  Act  of  59  Geo.  3,  c.  12,  s.  7,  of  the  prisoner  as 
assistant  oyerseer. 

The  appointment  was  as  follows : 

In  aecordaiiee  with  the  foregoing  notice  a  meeting  was  doly  held  in  the  Primitive 
Methodist  Chapel  lehool-room,  on  Thnnday  evening,  the  80th  day  of  June,  1881, 
when  it  was  propoeed  and  seconded  that  Mr.  Kirton  be  appointed  assistant  oyerseer, 
and  it  was  propoieed  and  seconded  that  Mr.  £Ii  Coley  be  appointed  assistant  overseer. 

q  2 
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Rko.         On  the  votes  being  taken  the  chairman  declared  Eli  Goley  was  duly  elected  by  a 

i;,  majority  of  ten  Totes.    Mr.  Harris  requested  a  poll,  but  the  chairman  decided  it  was 

CoLKY.        useless,  as  the  number  being  for  Mr.  Kirton  fifty>fonr  and  the  number  for  Mr.  Eli 

.     Goley  sixty-four,  the  majority  was  too  great 

1337,  Also  it  was  proposed  and  seconded  that  the  salary  be  ten  pounds  per  annum, 

commencing  at  Lady-day,  the  25th  day  of  March,  1881,  as  usual  carried  unanimously. 

Embezzlement  '^^^  duties  of  the  assistant  ovci'seer :  He  shall  duly  correctly  prepare,  calculate,  and 
bit  clerk  or     complete  all  rates  and  assessment  for  the  relief  of  the  poor  of  the  said  township  of 

servant Ilasbury  which  shall  be  required  to  be  made  during  the  continuance  of  his  office  as 

Appointment    assistant  overseer,  and  shall  correctly  prepare,  balance,  and  make  up  twice  in  each 

for  mtcific     l^^^t  &t  such  times  as  he  may  be  required  in  that  behalf,  all  and  every  the  books  and 

purpose-^     accounts  of  the  overseers  of  the  poor  to  pass  and  verify  their  accounts  for  the  said 

Assistant  over-  township  before  the  district  auditor  for  the  time  being  to  be  appointed  for  that 

seer  not  aut/to-  purpose,  and  prepare  all  receipts,  notices,  and  other  writing  as  may  be  required 

rised  to  collect  during  his  said  office.  Thomas  Mosa,  Chairman. 

It  was  contended  that  under  this  appointment  the  prisoner  was 
not  a  clerk  or  servant  within  the  statute,  (a) 

The  Court  held  that  he  was. 

With  other  evidence  in  proof  of  the  prisoner's  duties  as 
assistant  overseer  as  to  moneys  received  by  him  from  the  rate- 
payers^ a  copy  of  the  Poor  Law  Board^s  Qeneral  Order  for 
Accounts,  dated  the  14th  day  of  January,  1867,  printed  by  the 
Queen's  Printers,  was  tendered  in  evidence. 

There  was  no  evidence  that  this  Order  had  ever  been  brought 
to  the  prisoner's  knowledge.  The  copy  was  the  one  sent  by  the 
Poor  Law  Board  to  the  Stourbridge  Union  in  which  the  township 
of  Hasbury  is  included.  It  was  not  signed  by  anyone ;  but,  at 
the  end  were  the  lithographed  signatures  of  Gathorne  Hardy, 
President,  S.  H.  Walpole,  B.  Disraeli,  Ralph  A.  Earle,  Secretary. 

It  was  contended  that  the  copy  Order  was  not  so  authenticated 
as  to  be  admissible  in  evidence.  The  Court  held  it  to  be 
admissible. 

It  was  proved  that  the  prisoner  received  the  three  sums  of 
hi.  18«.  8c2.,  168.  del.,  and  2L  S^.  4d.  from  different  ratepayers  and 
gave  them  the  proper  receipts  for  the  same,  and  did  not  include 
any  of  the  sums  in  his  collecting  and  deposit  book,  but 
returned  them  to  the  auditor  in  his  unpaid  rates  statement. 

It  was  submitted  on  the  prisoner's  behalf  that  this  did  not 
amount  to  embezzlement.  The  Court  held  that  it  did ;  and  left 
the  following  questions  to  the  jury :  (1)  Was  the  prisoner  duly 
appointed  assistant  overseer  ?  Answer,  Yes.  (2)  Did  he  receive 
the  three  sums  of  hi.  lis.  8d.,  16^.  8(2.,  and  21.  Ss.  4(2.  as  such 
assistant  overseer  ?  Answer,  Yes.  (3)  Was  it  his  duty  as  such 
assistant  overseer  to  include  the  said  sums  in  his  collecting  and 

(a)  i.e.,  24  Sc  25  Vict  c.  95,  s.  68,  which  enacts  that :  Whosoever  being  a  clerk  or 
seryant,  or  being  employed  for  the  purpose  or  in  the  capacity  of  a  clerk  or  servant, 
shall  fraudulently  embezzle  any  chattel,  money,  or  valuable  security,  which  shall  be 
delivered  to  or  received  or  taken  into  possession  by  him  for  or  in  the  name  or  on  the 
account  of  his  master  or  employer,  or  any  part  thereof,  shall  be  deemed  to  have 
feloniously  stolen  the  same  from  his  master  or  employer,  although  such  chattel, 
money,  or  security  was  not  received  into  the  possession  of  such  master  or  employer 
otherwise  than  by  the  actual  possession  of  his  clerk,  servant,  or  other  person  so 
employed. 
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deposit  book  ?     Aoswer,  Yes.     (4)   Did  he  include  them  in  his        Uiso. 
collecting  and  deposit  book  as  paid  rates  ?     Answer,  No.     (5)       qqi^ 

Did  he  fraadulently  inclnde  them  in  his  unpaid  rate3  statement  ?        ' 

Answer,  Yes.  1887. 

The  jury  found  the  prisoner  guilty  on  the  first  indictment,  and  ^j^j^^^^i 
he  was  adjudged  to  be  imprisoned  with  hard  labour  for  twelve    bu  clerk  or 
calendar  months.  Zrvant-^ 

No  evidence  was  offered  upon  tho  second  indictment.  ^M^^v^fic 

The  following  were  the  questions  of  law  reserved  for  the  opinion    pufjjose^ 
of  the  court,  namely  :  (1)  Was  the  evidence  adduced  on  behalf  of  Assistant  over- 
the  prosecution  admissible  to  prove  the  prisoner's  appointment,  ^^"^  ^"||^ 
and  was  it  in   law   sufficient  for  the  purpose?     (2)  Was  the      monofs, 
prisoner,  having  regard  to  the  terms  of  his  appointment,  a  clerk 
or  servant  within  the  meaning  of  the  statute  ?    (3)  Was  the  copy 
of  the  Poor  Law  Board's  General  Order  for  Accounts  admissible 
in  evidence  ?     (4)  Did  the  receipt  of  the  moneys  by  the  prisoner 
and  his  failure  to  enter  them  in  his  collecting  and  deposit  book 
as  paid  rates,  and  his  entering  them  in  the  unpaid  rates  state- 
ment, constitute  embezzlement  ? 

If  the  court  should  be  of  opinion  that  any  of  the  above 
questions  should  be  answered  in  the  negative,  the  judgment 
given  on  the  indictment  was  to  be  avoided ;  if  not,  it  was  to  be 
affirmed. 

Amphlett,  for  the  prisoner,  admitted  that  the  objection  to  the 
admissibility  in  evidence  of  the  Order  of  the  Poor  Law  Board, 
could  not  be  sustained,  inasmuch  as  it  was  made  admissible  under 
31  &  32  Vict.  c.  37,  s.  2  (2),  by  reason  of  its  purporting  to 
be  printed  by  the  Queen's  Printers.  With  regard  to  the  question 
whether  the  prisoner  was  a  clerk  or  servant  within  the  meaning 
of  59  Geo.  3,  c.  12,  s.  7,  he  submitted  that  under  that  section  the 
justices  have  only  power  to  appoint  an  assistant  overseer  for  the 
pnrposes  for  which  he  is  nominated  by  the  inhabitants  in  vestry  ; 
and  that  here  the  prisoner  had  only  been  nominated  for  the 
purposes  specified  in  the  nomination  set  out  in  the  case.  Tho 
justices  could  not,  therefore,  appoint  the  prisoner  to  perform  any 
other  duties;  and  it  not  having  been  proved  that  he  was 
appointed  for  the  purpose  of  collecting  or  receiving  money,  ho 
could  not  be  convicted  of  embezzlement  as  a  clerk  or  servant  of 
the  inhabitants  within  the  meaning  of  24  &  25  Yict.  c.  95,  s.  68. 

Oranstoun,  on  behalf  of  the  prosecution,  submitted  that  the 
fact  of  the  prisoner  having  collected  the  rates  was  sufficient 
evidence  of  his  having  been  duly  appointed.  That  his  duty  was 
to  correctly  make  up  and  balance  the  books  and  accounts,  and  if 
the  fact  of  his  having  collected  money  and  failed  to  enter  it  in 
ihe  books  was  proved,  that  was  sufficient  evidence  of  his  being  a 
clerk  or  servant  within  the  meaning  of  the  Act.  The  prisoner 
had  represented  himself  as  having  authority  to  receive  the  money, 
and  had  received  it  as  assistant  overseer,  and  whether  or  not  he 
had  authority  to  receive  it  was  immaterial. 

Lord  CoLBBiDGB,  C.J. — I  am  of  opinion  that  this  conviction 
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R«G,        mast  be  reversed,  on  the  ground  that  the  second  qaestion  mast 
GoLET       ^®  answered  in  the  negative,  in  which  case,  according  to  the 

'      reservation  of  the  learned  chairman,  the  jadgment  given  on  the 

1887.       indictment  is  to  be  avoided. 
Emb^lement       l^^NMAN,  J. — I  am  of  opinion  that  the  second  qaestion  asked 
^  clerk  or    ^7  ^^^  <^&8e  Can  Only  be  answered  in  one  way,  and  that  is  in  the 
servant—     negative.     The  conviction  must  therefore  be  quashed. 
/Sr^"^c'       P0T.LOCK,  B.— I  am  of  the  same  opinion ;  and  I  think  that  it  is 
pjp^-^    important  to  notice  the  mode  in  which  the  second  question  was 
Assistant  over,  put  to  the  jury,  for  it  asked  them  whether,  having  regard  to  the 
rUed*^  w^  terms  of  the  appointment,  the  prisoner  was  a  clerk  or  servant 
mon^.       within  the  meaning  of  the  statute,  and  not  merely  whether  the 
prisoner  was  guilty   of   embezzlement.      Obviously,   what  the 
learned  chairman  had  in  his  mind  was  whether  this  man  had  that 
office  cast  upon  him  by  reason  of  the  Order  of  the  Poor  Law 
Board.      Being  of  opinion  that  the  terms  of  the  appointment 
were  limited  by  the  terms  of  the  nomination  I  am  of  opinion  that 
the  second  question  must  be  answered  in  the  negative,  and  that 
therefore  the  conviction  must  be  quashed. 
Hawkins,  J. — I  am  of  the  same  opinion. 
Stephen,  J. — I  am  of  the  same  opinion,  and  as  there  does  not 
seem  to  be  any  count  in  the  indictment  as  to  false  accounting, 
that  the  conviction  must  be  quashed. 

Conviction  quashed,  (a) 
Solicitor  for  the  prosecution,  T.  Wall,  Stourbridge. 
Solicitors  for  the  prisoner,  Stokes  and  Hooper,  Dudley. 

(a)  It  is  diffloult  to  see  how  this  decision  can  be  reconciled  with  that  of  all  the 
judges  of  the  Gonrt  of  Queen's  Bench  in  Rex  v.  Hall  (1  Moo.  G.  C.  474).  It  was 
there  held  that  where  a  member  of,  and  secretary  to,  a  society  fraudulently  withheld 
money  received  from  a  member  to  be  paid  over  to  the  trustees,  he  could  be  convicted 
under  7  &  8  Geo.  4,  c.  29,  s.  47,  of  embezzlement  as  the  clerk  or  servant  of  the 
trustees,  notwithstanding  the  fact  that  the  money  ought  by  the  rules  of  the  society  to 
have  been  received  by  a  steward,  and  that  the  prisoner  had  no  authority  to  receive  it. 
It  had  previously  been  held  in  Rex  v.  Hughes  (1  Moo.  G.  G.  870)  that  under  the  statute 
of  Geo.  4  a  servant  might  be  found  £^ty  of  embezzlement  although  he  was  not  a 
general  servant,  and  had  been  employed  to  receive  money  other  than  that  embezzled, 
in  a  single  instance  only ;  although  in  Reg.  v.  Thorley  (1  Moo.  G.  G.  848)  it  had  been 
held  that  embezzlement  of  money  by  a  servant  not  authorised  to  receive  it  was  not 
within  the  statute,  because  the  offence  under  the  statute  was  the  receiving  or  taking 
.  into  his  possession  by  a  clerk  or  servant  for  or  on  account  of  his  master  money,  dto., 

^  by  virtue  of  his  employment."  The  24  &  25  Vict.  c.  95,  which  repealed  the  statute 
of  Qeo.  4,  in  sect.  68  (under  which  the  indictment  in  Reg.  v.  Col^  was  laid),  re-enaots 
sect.  47  of  7  &  8  Geo.  4,  c.  29,  but  in  so  doing  omits  the  words  "  by  virtue  of  his 
employment;"  and  even  had  it  not  been  held  inRex  v.  HaU  to  be  unnecessary  to  prove 
that  the  prisoner  was  employed  for  the  purpose  of  receiving  money,  it  would  have 
appeared  by  the  omission  of  those  words  to  have  been  intended  to  obviate  any  qaes- 
tion as  to  the  necessity  for  such  proof.  In  Reg.  v.  Carpenter  (1  G.  G.  R.  29)  it  was 
held  that  an  assistant  overseer  is  a  servant  of  the  inhabitants  by  whom  he  is  nomi- 
nated ;  and  as  the  case  of  Rex  v.  Hail  was  not  brought  to  the  attention  of  the  oonrt 
in  Reg,  v.  G(>%,  l^e  decision  in  the  Utter  case  appears  open  to  qnestion. 
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CROWN  CASES  RESERVED. 

Saturday,  June  18. 

(Before  Lord  Colxbidoe^  CJ.,  Dknman^  J.^  Pollock^  B.^  Hawkins 

and  Stephen^  JJ.) 

Reg.  v.  Wynn.  (a) 

Larceny  by  bailee — Fraudulent  conversion — Evidence  of  intent — 
Pledging  of  watches  deposited  with  bailee  for  repair — 24  ^  25 
Vict,  c,  26,  s.  3. 

Prisoner,  a  travelling  watchmaker,  on  two  separate  occasions 
received  from  different  persons  watches  which  he  was  to  repair. 
One  of  the  watches  was  pledged  by  the  prisoner  in  November, 
1886,  and  the  other  before  Christmas  in  that  year.  Upon 
pledging  the  first  watch  the  prisoner  stated  that  he  only  wanted 
the  money  for  which  he  pledged  it  temporarily.  And  upon 
pledging  the  second  watch,  he  requested  the  person  with  whom  he 
pledged  it  not  to  part  with  it,  as  it  was  not  his  property.  Upon 
an  indictment  under  24  ^  25  Vict,  c,  26,  s.  3, /or  the  fraudulent 
conversion  of  the  watches  by  the  prisoner  while  a  bailee  thereof: 

Held,  thai  there  was  some  evidence  of  a  fraudulent  conversion,  i.e., 
an  intention  on  the  part  of  the  prisoner  to  deprive  the  prosecutors 
pei'munently  of  their  property,  there  being  no  evidence  that  any 
effort  had  been  made  by  the  prisoner  to  redeem  the  watches  ;  and 
he  never  having  shown  any  intention  beyond  the  statements 
referred  to,  of  so  doing. 

/^  ASE  stated  by  Field,  J.,  at  Lewes,  as  follows : 

At  the  spring  assizes  for  Assize  Connty  No.  10,  John  Wynn 
was  charged  upon  an  indictment  with  larceny  of  a  watch  of  the 
goods  and  chattels  of  Alfred  King,  and  upon  a  second  indict- 
ment with  larceny  of  another  watch  of  the  goods  and  chattels  of 
George  Jenner.  John  Wynn  was  a  travelling  watchmaker,  who 
periodically  but  at  no  fixed  time  went  his  rounds,  and  received 
into  his  possession  watches  of  customers  for  repair  and  cleaning. 
In  November,  1886,  the  prosecutor  Alfred  King  delivered  his 
watch  to  prisoner  to  alter  the  spring,  the  prisoner  promising  that 
the  prosecutor  should  have  it  back  next  time  he  came  that  round. 
The  value  of  the  watch  is  21.  In  the  same  month  the  prisoner 
pledged  the  watch  at  East  Grinstead  with  Frederic  Charles 
Brown^  the  landlord  of  an  inn   there,  for  25«.,  as  he  wanted 

(a)  Reported  by  R.  Cunrikohak  Olibn,  Esq.,  Barri8ter-at-Law. 
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Rjtow        money,  telling  Brown  at  the  time  that  he  only  wanted  the  money 

y,^'^^       temporarily.     In  April,  1887,  the  prisoner  was  arrested.     In  the 

^  other  case  the  prosecutor  George  Jenner,    of   Washington  ia 

1887.        Sussex,  in  July  or  August  in  like  manner  delivered  his  watch  to 

Larcen  b      ^®  cleaned  by  the  prisoner,  who  before  Christmas  pledged  it  with. 

bailee^      George  Spencer  Payne,  a  commission  agent  of  East  Grinstead^ 

Fraudulent    asking  him  not  to  part  with  it,  as  it  was  not  his  property.     The 

^^Evidmce'of  "^^^^  ^^  worth  3i.  and  was  afterwards  disposed  of  by  Payne. 

intent  I  asked  counsel  for  the  Crown  whether  he  had  any  evidence 

to  show  that  the  prisoner  had  at  the  time  he  pledged  the  wat-ch 

the  intention  of  appropriating  it  to  his  own  use,  but  the  answer 

was  in  the  negative.     I  directed  the  jury  that  the  prisoner  was  a 

bailee  of  the  watch  within  the  meaning  of  the  statute  24  &  25 

Vict.  c.  96,  s.  3,  and  that  the  question  for  them  was  whether  the 

prisoner  had  fraudulently  taken  or  converted  the  watches  to  his 

own  use  within  the  meaning  of  the  said  statute. 

The  jury  found  a  verdict  of  guilty  upon  both  indictments.  The 
prisoner  was  not  defended  by  counsel,  but  I  entertain  some  doubt 
whether,  inasmuch  as  the  act  of  conversion  merely  amounted  to  a 
pledge,  there  was  reasonable  evidence  of  a  fraudulent  conversion, 
i.e.,  an  intention  on  the  part  of  the  prisoner  to  deprive  the 
prosecutors  permanently  of  their  property,  the  eflTect  of  the 
pledge  being,  as  I  thought,  in  law  to  create  a  special  property 
in  the  pledgee,  leaving  a  general  property  in  the  prosecutors. 
I  postponed  judgment,  and  the  prisoner  remains  in  prison 
until  this  case  shall  have  been  heard. 

If  this  honourable  court  is  of  opinion  that  there  is  such 
reasonable  evidence  the  conviction  is  to  be  affirmed,  and  judg- 
ment to  be  passed  upon  the  prisoner;  if  not  such  evidence, 
the  conviction  to  be  quashed. 

No  one  appeared  against  or  in  support  of  the  conviction. 

Lord  Coleridge,  C.J. — I  am  of  opinion  that  in  this  case  the 
conviction  should  be  affirmed.  It  is  the  case  of  a  man  who  has 
on  two  separate  occasions  within  the  space  of  two  months  had 
two  watches  delivered  to  him  under  substantially  similar  circum- 
stances by  two  diflferent  persons.  Now,  the  possession  of  the 
watches  was  no  doubt  in  the  first  instance  obtained  in  a  perfectly 
legal  manner,  the  watches  being  in  each  case  delivered  to  him 
for  the  execution  of  repairs,  and  the  pledging  of  the  watches  in 
neither  case  taking  place  immediately.  My  brother  Field  told 
the  jury  that  the  prisoner  was  a  bailee  of  the  watches,  and  the 
question  is,  whether  the  case  was  within  the  statute.  The  jury 
found  that  the  prisoner  had  on  both  occasions  fraudulently  taken 
or  converted  the  watches  to  his  own  use,  and  found  a  verdict  of 
guilty  on  both  charges.  A  doubt  occurred  to  my  learned  brother 
whether  there  was  reasonable  evidence  that  the  taking  or  con- 
version was  fraudulent.  Now,  if  the  taking  or  conversion  was 
fraudulent,  the  case  is  clearly  within  the  words  of  the  statute ; 
but,  if  it  was  not  fraudulent,  and  the  watches  were  pledged  with 
an  honest  intention  of  redeeming  them,  it  would  be  a  different 
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case.    That^  however^  is  not  this  case^  for  the  jury  have  foand        Reo. 
that  at  the  time  the  watches  were  pledged  the  prisoner  did  so       -^1^^ 

with  the  intention  of  converting  them  to  his  ownnse;  and  the        ' 

only  question  which  wo  have  to  decide  is,  whether  there  was  any        1887. 
evidence  to  support  such  finding.     It  seems  to  me  that  the  very    jr^      ^ 
circumstance  of  there  being  two  cases,  and  of  the  second  case      bailee-- 
being  separated  from  the  other  by  an  interval  of  only  two  months.    Fraudulent 
was   evidence  that   the   man  was   doing  what  was   fraudulent.   ^"/^^"7 
There  might  have  been  circumstances  which  would  have  tended       intent, 
to  negative  a  fraudulent  intention,  but  there  was  no  such  evidence ; 
and  I  am  therefore  of  opinion  that  there  was  some  evidence  of  a 
fraudulent  taking  or  conversion,  and  that  the  conviction  must, 
therefore,  be  affirmed. 

Denman,  J. — The  only  circumstance  that  in  my  mind  could 
have  raised  any  doubt  in  the  mind  of  the  jury  was  that,  at  the 
time  the  prisoner  pledged  the  first  watch,  he  told  the  person  with 
whom  he  pledged  it  that  he  only  wanted  the  money  temporarily  ; 
and  that,  when  he  pledged  the  other  watch,  he  asked  the  person 
with  whom  he  pledged  it  not  to  part  with  it,  as  it  was  not  his 
property.  As  i^ainst  the  latter  statement,  however,  which  is  the 
stronger  statement  in  favour  of  the  prisoner,  is  the  fact  that  he 
never  did  go  near  the  place  again,  and  that  the  watch  was 
nltimately  disposed  of  by  the  person  with  whom  it  was  pledged. 
Taking  it  altogether,  therefore,  I  think  that  there  was  evidence 
of  a  fraadulent  conversion  of  the  watches  by  the  prisoner,  and, 
that  being  so,  I  am  of  opinion  that  the  conviction  must  be 
sustained. 

Pollock,  B. — I  agree  that  the  point  on  which  my  brother 
Field  appears  to  have  had  a  doubt  is  one  which  often  arises.  The 
question  for  us  is,  whether  the  jury,  having  found  that  there  was 
an  intention  to  deprive  the  owners  of  the  watches  of  their 
property,  there  was  any  evidence  by  which  such  finding  could  be 
established.  Now,  this  is  a  modern  enactment,  and  it  is  that, 
whosoever,  being  a  bailee  of  any  chattel,  money,  or  valuable 
security,  shall  fraudulently  take  or  convert  the  same  to  his  own 
use,  shall  be  guilty  of  larceny.  The  word  '^  convert "  is  well 
known  to  lawyers,  and  it  means  that,  where  any  man  who  is 
intrusted  with  goods  of  another  puts  them  into  the  hands  of  a 
third  person  contrary  to  his  orders,  he  converts  them.  That  was 
decided  in  8yed8  v.  Hay  (4  T.  B.  260)  and  Wilbraham  v.  Snow 
(2  Saund.  Bep.  102).  Of  course,  that  in  itself  would  not  be  suffi- 
cient in  this  case,  because  the  Legislature  have  added  the  word 
"  frandolently  ;  '^  and  the  question  is,  then,  did  the  prisoner  part 
with  the  watches  intending  to  take  them  back  again,  or  did  he 
part  with  them  fraudulently  with  the  intention  of  getting  them 
out  of  his  hands,  and  depriving  the  owners  of  them  altogether  f 
Under  these  circumstances,  the  jury  having  thought  that  he  did 
fraudulently  part  with  them,  I  think  that  the  conviction  was 
right. 

Hawkins,  J. — I  am  of  the  same  opinion.    There  was  clearly  a 
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Reo.        conversioD^  and  the  qaestion  is^  was  there  a  frandalent  conver- 

Wtwn        ®^^^  ^     ■'■  ^^^^  there  was  abundant  evidence  that  there  was  an 

*       intention  on  the  part  of  the  prisoner  to  part  with  the  watches, 

1887.        and  to  derive  the  benelBlt  himself  of  their  conversion.     The  cir- 

LarceTb      cumsfcances  under  which  the  watches  were  converted  were  that, 

baiiee  —      i^  November,  the  first  watch  was  intrusted  to  him,  and  in  the 

Fraudulent    same  month  he  pledged  it  with  Brown  for  25«.,  as  he  wanted 

^Ev^ce^  money,  telling  him  that  he  only  wanted  the  money  temporarily ; 

intent       ^^t,  in  Contradiction  of  that  assertion  of  his,  he  remained  until 

April  without  doing  anything  to  redeem  the  watch,  or  to  restore 

it  to  its  owner.     The  question  is  not  whether  that  estopped  him 

from  showing  that  he  had  no  fraudulent  intention  at  the  time  he 

pledged  it,  but  whether  there  was  any  evidence  justifying  the 

jury  in  finding  that  there  was  a  fraudulent  intention.     In  my 

opinion,  there  was  such  evidence,  and  the  conviction  must  there- 

.     fore  be  affirmed. 

Stephen,  J. — I  am  of  the  same  opinion.  But  for  the  statute 
the  fact  that  there  was  no  fraudulent  intention  on  the  part  of  the 
prisoner  when  pledging  the  watches  would  not  have  aflTorded 
him  any  protection.  Under  the  statute,  however,  there  must 
now  be  a  fraudulent  intention.  Now  fraudulent  involves 
a  fraudulent  conversion;  a  conversion,  that  is,  with  no  claim 
of  right,  and  a  conversion  with  the  intention  permanently 
to  deprive  the  owner  of  his  property.  The  question  is,  whether 
there  was  here  reasonable  evidence  of  such  a  fraudulent  conver- 
sion ;  that  is,  was  the  pledging  a  real  bond  fide  pledging  with 
the  intention  of  merely  obtaining  money  temporarily,  or  with 
the  intention  of  taking  the  pledge  out  of  the  power  of  the  owner  ? 
I  agree  with  the  observations  of  my  brother  Hawkins  as  to  that ; 
and  it  is  therefore  unnecessary  for  me  to  say  more  than  that  the 
conviction  must  be  affirmed. 

Conviction  affirmed. 
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CKOWN  CASES  RESERVED. 

Saturday,  June  18. 

(Before  Lord  Coleridge,  C.J.,  Denman,  J.,  Pollock,  B.,  Hawkins 

and  Stephen,  JJ.) 

Reg.  v.  Llotd.  (a) 

Perjury — Court  of  competent  authority — Examination  in  hank- 
ruptcy — Witness  examined  in  absence  of  registrar— A6  8f  47 
Vict.  c.  52,  «.  27  (3) 

An  examination  of  a  witness  under  sub-sect*  3  of  sect.  27  of  the 
Bankruptcy  Act,  1883,  by  the  court,  or  by  a  registrar  in  pur- 
suance of  sect.  99  of  the  Act  (6),  cannot  be  proceeded  vnth  in  the 
absence  of  the  judge  or  the  registrar,  as  the  case  may  be. 

When,  therefore,  a  witness  is  stvorn  before  the  court,  but  examined 
in  a  separate  room,  it  is  not  a  sufficient  compliance  with  sub- 
sect.  8  of  sect.  27  that  the  judge  or  registrar  may  be  ready  and 
veiling  to  come  into  the  examination-room  when  requested ;  and 
false  evidence  given  upon  an  examination  when  the  authority 
competent  to  hold  the  examination  is  absent  is  not  perjury. 

/^ASE  stated  by  Day,  J.  as  follows : 

The  prisoner  was  tried  before  me  at  the  last  Liverpool  assizes 
on  the  21st  day  of  May,  1887,  upon  an  indictment  charging  him 
with  wilful  and  corrupt  perjury  alleged  to  have  been  committed 
by  him  in  the  course  of  his  e^^amination  as  a  witness  in  the  case 
of  the  bankruptcy  of  one  Henry  Fleetwood  Lloyd,  under  sect.  27 
of  the  Bankruptcy  Act,  1883,  and  a  copy  of  the  said  indictment 
is  annexed  to  this  case.  Upon  the  said  trial  evidence  was  given 
on  the  part  of  the  prosecution  that  the  prisoner  was  duly 
summoned  under  sect.  27  of  the  Bankruptcy  Act,  1883,  for 
examination  at  the  Court-house,  Government-buildings,  Victoria- 
street,  in  the  city  of  Liverpool,  on  the  1st  day  of  April,  1887,  and 

(a)  Reported  by  R.  GuNNiifORAic  Glbn,  Esq.,  Barriater-at-Law. 

(6)  By  rab-aeet.  3  of  sect.  27  uf  the  Bankruptcy  Act,  1888  (46  &  47  Vict  c.  52), 
The  court  QUiy  examine  on  oath,  either  by  word  of  mouth  or  by  written  interrogatories, 
aiiY  person  ao  brought  before  it  (t.e.,  by  summons  under  sub-sect.  1),  concerning  the 
debtor,  his  dealings  or  property. 

By  aoet.  99  of  iShe  Aot :  (1)  The  registrars  in  bankruptcy  of  the  High  Court,  and 
the  regiatrars  of  a  County  Court  haying  jurisdiction  in  bankruptcy,  shall  have  the 
powers  and  jurisdietion  in  Uiis  section  mentioned,  and  any  order  made  or  aot  done  by 
such  registrar  in  the  ezeroise  of  the  said  powers  and  jurisdiction,  shall  be  deemed 
tibe  order  or  aet  of  the  court 

(2)  Subject  to  general  rules  limiting  the  powers  conferred  by  this  section,  a 
regutrar  sfaaU  have  power  .  .  .  (A)  to  summon  and  examine  any  person  known 
or  suspected  to  have  in  his  possession  effects  of  the  debtor,  or  to  be  indebted  to  him, 
or  capable  of  giTing  information  respecting  the  debtor,  his  dealings*  or  property. 
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Reo.        ia  pursuance  of  such  summons  ho  attended  before  Mr.  Registrar 

"•  Bellringer,  one  of  the  registrars  of  the  Liverpool  County  Court 

_''•      then  sitting  in  the  said  bankruptcy  court,  and  having  jurisdiction 

1887.        in  the  matter  of  the  said  examination,  and  was  duly  sworn  that 

p~:     __     the  evidence  he  should  give  in  his  examination  should  bathe 

CouH^ com-  truth,  the  whole  truth,  and  nothing  but  the  truth,  and  at  the 

peunt  avtko-  same  time  Edwin  Dillon   James,  a   duly  appointed   shorthand 

''*^^."~"'^"'"*"  writer  of  the  court,  made   a  declaration   before   the   said  Mr. 

'ness  in  bank'  Registrar  Bellringer  that  he  would  duly  take  and  subscribe  the 

ruptcy  proceed'  evidence   of  the  prisoner.      It  was  also  proved    that  after  the 

ingstn  absence  prisoner  had  been  so  sworn,  and  the  shorthand  writer  had  made 

of  COtil't 

such  declaration  before  the  registrar,  they  retired  from  the  court 
in  which  the  said  registrar  was  sitting  to  a  room  at  the  other  end 
of  the  passage  in  Government-buildings,  which  room  is  called  the 
witness  examination  room,  while  Mr.  Registrar  Bellringer  remained 
in  the  said  court  transacting  other  business;  but  it  was  also 
proved  that  the  said  Mr.  Registrar  Bellringer  was  ready  and 
willing  to  come  into  the  said  witness  examination-room  when 
requested  so  to  do.  The  prisoner  was  examined  by  the  solicitor 
to  the  oflScial  receiver  in  the  presence  of  his  own  solicitor.  The 
said  Mr.  Registrar  Bellringer  was  not  present  in  the  witnesses' 
examination-room,  or  within  hearings  at  the  time  when  the  answers 
were  given  by  the  prisoner  upon  which  the  perjury  was  assigned 
in  the  said  indictment.  The  file  of  proceedings  which  was  pro- 
duced at  the  trial  may  be  referred  to  by  the  court. 

Evidence  was  also  given  of  the  materiality  and  the  falsehood 
of  the  answers  given  by  the  prisoner  on  his  said  examination. 
At  the  close  of  the  case  for  the  prosecution,  counsel  for  the 
prisoner  contended  that  the  case  for  the  prosecution  had  shown 
that  the  answers  given  by  the  prisoner  on  his  examination^  and 
upon  which  perjury  was  assigned,  were  given  in  the  absence  of 
the  registrar  from  the  room  in  which  the  said  examination  was 
conducted,  and  that  the  alleged  perjury  was  not  before  a  court 
properly  constituted,  or  of  competent  jurisdiction. 

I  directed  the  jury  that  the  said  examination^  and  the  evidence 
of  the  prisoner,  were  taken  before  a  court  properly  constituted 
and  of  competent  jurisdiction,  but  intimated  that  I  would  state 
a  case  for  the  opinion  of  the  Court  of  Crown  Cases  Reserved, 

The  jury  convicted  the  prisoner,  and  he  was  released  on  bail 
pending  the  decision  of  the  said  point  reserved. 

The  question  for  the  said  Court  of  Crown  Cases  Reserved  is : 
Whether  the  said  indictment  is  supported  by  evidence,  having 
regard  only  to  the  fact  that,  although  the  oath  was  properly 
administered  before  a  competent  court,  the  registrar  was  to  the 
extent  and  under  the  circumstances  above  detailed  absent  when 
the  particular  questions  were  answered  on  which  answers  the 
perjury  is  assigned. 

Macconnell  (with  him  F.  Smith)  for  the  prisoner.— Sect.  27  of 
the  Bankruptcy  Act,  1883,  enacts  that  the  court  may  examine  on 
oath,  either  by  word  of  mouth  or  interrogatories^  any  person 
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brought  before  it  concerning  the  debtor^  his  dealings^  or  property.         Rw. 
Therefore,  the  fanctious  of  the  court  before  whom  the  prisoner      j^^yd 

was  examined  wore  judicial,  and  not  merely  ministerial;  and  the        ' 

court  could  not  be  formed  in  the  absence  of  the  person  properly        1887. 
qualified  to  take  evidence  on  oath.    The  fact  that  the  examination     p'T     _ 
roust  be  on  oath  showed  that  there  must  be  a  presiding  authority  court  of  com- 
who   should   decide   what   questions    might   be   put,   and   what  petentauduy- 
questions  were  to  be  answered.     Further,  rule  88  of  the  Bank-  "^on^f^!/- 
ruptcy  Rules  of  188o  (a)  enables  the  registrar  to  report  a  refusal  nessinbank- 
•  to  answer  to  the  judge,  in  which  case  the  report  is  to  be  made  in  ruptcnf  proceed- 
Form  No.  35,  according  to  which  the  registrar  is  to  state  that  *'^y"^"'^ 
the  question   was  put  at  an   examination    '*  held   before   me.'' 
The  examination  was  therefore  required  to  be  held  before  the 
registrar;  and  an  examination  held  in  a  separate  room  out  of 
hearing  of  the  registrar  is  not  an  examination  properly  conducted 
and  taken  before  a  properly  constituted  court.     The  registrar  by 
rule  88  is  to  allow  questions  to  be  put,  and  his  presence  in  order    . 
to  sanction  the  questions  is  necessary.     [Lord  Coljbbidgx,  C.J. — 
Does  not  rule  66  (b)  show  the  only  way  in  which  an  examination 
can  be  held  elsewhere  than  before  the  court  or  the  registrar  ?] 
Yes;  and  the  shorthand  writer  is  expressly  excepted  by  fule  67 
from   being  appointed  to   act  as  a   deputy.      Here   an  astute 
solicitor  was  examining  the  witness  without  the  presence  of  any 
restraining  judicial  authority,  which  might   easily  lead   to  his 
being   entrapped  into  contradicting  himself,  without  his  being 
afforded  any  opportunity  for  explanation.     [He  was  here  stopped 
by  the  Court.] 

Mulholland  in  support  of  the  conviction. — The  corporal  presence 
of  the  registrar,  and  whether  he  is  to  give  his  mind  to  each  ques- 
tion that  is  asked,  is  not  the  question  here.  The  question  is 
whether  the  prisoner  committed  perjury  or  not.  [Lord  Colbridoe, 
C.J. — But  whether  the  prisoner  committed  perjury  depends  upon 
the  nature  of  the  proceedings  in  which  the  alleged  false  statement 
was  made.  A  false  oath  is  not  perjury  unless  it  is  made  before 
a  judicial  authority.]  The  practice  adopted  here  was  one  which 
Bacon,  V.C.,  in  the  case  of  Be  Sir  John  Moore  Mining  Company 
(W.  N.  1878,  p.  87),  said  was  the  every-day  practice  before  the 
registrars  in  bankruptcy.  [STBPHfSN,  J. — All  the  length  that 
statement  appears  to  go  is,  that  in  such  examinations  it  was  an 
every-day  practice  for  notes  to  be  taken  by  shorthand  writers.] 
The  registrar  in  taking  this  examination  was  not  performing  a 

(a)  Rnle  88  of  the  Bankropioy  RnldB  of  1886  proyidos  that :  (1)  If  a  debtor  or 
witneM  ezamined  before  a  registrar  refoees  to  anawer  to  the  Batisfaction  of  the 
regiitrar  any  question  which  he  may  allow  to  be  pnt,  the  registrar  shall  report  sach 
rsfnsal  in  a  anmmary  way  to  the  judge,  and,  upon  such  report  being  made,  uie  debtor 
or  witness  in  default  shall  be  in  the  same  position  and  be  dealt  with  in  the  same 
manner  as  if  he  had  made  default  in  answering  before  the  judge. 

(6)  By  rule  66,  the  court  may,  in  any  matter  where  it  shaU  appear  necessary  for  the 
purposes  of  justice,  make  an  order  for  the  examination  upon  oath  before  the  court 
or  any  officer  of  the  court,  or  any  other  person,  and  at  any  place,  of  any  witness  or 
person,  and  may  empower  any  party  to  any  such  matter  to  give  such  deposition  in 
eridenee  therein  on  such  terms,  if  any,  as  the  court  may  direct. 
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Bso.       judicial  function  at  aU^  and  therefore  the  case  was  analogous  to  that 
j^  ^'  of  the  swearing  of  affidavits  in  proceedings  in  the  High  Court. 

'       [Pollock,   B. — The  answer  to  that  is,  that  the  taking  of  an 

1887.        affidavit  is  the  appointed  mode  in  which  evidence  which  is  after- 
p  '.    ^     wards   to   be  read   in  court  is  to  be   taken.]      The   point  was 
Cou^*^"/ com- discussed  in  Oaiidle  v.  Seymour  (1  Q.  B.  889),  with  regard  to 
^tent  auUio.  informations   on  oath   before  justices,   and   Patteson,   J.   said : 
my-—  Exami'  u  Depositions  of  this  kind  are  not  like  affidavits  here,  which  are 
"nMs'in'iaS.  niEwie  to  be  used,  or  not,  by  a  party  in  a  cause  as  he  sees  fit.'* 
ruptcy  proceed'  Here  the  examinations  need  not  be  acted  on.     [Lord  Coleridge, 
*"^of  "rc^tT''*  C.  J.— How  do  you  get  over  rules  66  and  88  ?]     The  registrar  is 
invested  with  power  to  take  the  examination  by  sect  99,  and  is 
not  allowed  to  make  an  order  on  it.     He  is  to  report  to  the  judge ; 
therefore  he  is  not  exercising  a  judicial  function.     The  allegation 
in  the  indictment  that  the  examination  was  before  the  registrar 
may  be  treated  as  immaterial,  unless  the  registrar  must  be  cor- 
porally present  at  the  examination.     In  Stephen^s  Digest  of  the 
Criminal  Law,  p.  82,  perjury  is  defined  as  "  an  assertion  upon  an 
oath  duly  administered  in  a  judicial  proceeding,  before  a  compe- 
tent court.^'     [Stephen,  J. — Yes,  but  the  whole  question  here  is, 
whether  this  examination  was  before  and  not  behind  the  back  of 
a  competent  court.] 

Lord  Coleridoe,  C.J. — ^It  appears  to  me  that  this  case  is  clear. 
It  is  a  case  in  which  perjury  is  assigned  under  these  circum- 
stances :  A  man  is  brought  up  for  examination  in  certain  bank- 
ruptcy proceedings  in  the  Liverpool  County  Court.  In  such  pro- 
ceedings the  registrar  has  jurisdiction  to  hear  evidence,  and  to 
administer  the  oath  upon  which  the  evidence  is  taken.  Now  here 
the  oath  is  admitted  to  have  been  taken  and  administered  pro- 
perly, and  thereupon  the  examination  proceeded,  but  not  before 
the  court  or  the  competent  authority  who  administered  the  oath. 
The  witness  is  taken  away  into  another  room  while  the  registrar 
goes  on  with  other  work,  and  is  examined  in  the  room  to  which 
he  is  taken,  and  thereupon  he  makes  the  statements  which  it  is 
said  were  made  before  the  registrar.  I  am  of  opinion  that  the 
answers  were  not  made  before  a  court  of  competent  jurisdiction, 
and  that  the  court  was  elsewhere,  and  therefore  it  was  not  before 
a  court  of  competent  authority  that  the  examination  took  place, 
but  behind  the  court  of  competent  authority.  The  answers  which 
were  received  in  the  examination  so  held  are  those  upon  which 
the  perjury  is  assigned.  Now  it  is  most  important  that  any 
witness  who  is  examined  should  be  examined  with  the  whole 
sanction  of  the  court  before  whom  he  is  examined,  and  the  juris- 
diction of  whom  makes  that  examination  receivable  in  evidence 
afterwards  against  him.  It  is  most  important  that  such  exami- 
nations should  be  conducted  before  a  competent  authority^  in 
order  that  such  authority  may  see  that  the  examinations  are  pro- 
perly conducted.  I  am  of  opinion  that  this  conviction  cannot 
possibly  be  sustained,  and  that  the  practice  invoked  to  justify  it 
is  one  which  ought  at  once  to  be  put  a  stop  to. 
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DssuAX,  J. — ^I  am  of  the  same  opinion.     The  indictment  states        Rbo. 
that  the  prisoner  was  summoned  and  appeared  in  accordance  with      i^j^j^ 

the  summons  at  the  County  Court  of  Lancashire,  holden  at  Liver-        ^' 

pool,  to  be  examined  in  pursuance  of  the  Bankruptcy  Act,  1883,        1887. 
"  before  Mr.  Registrar  Bellringer,  being  one  of  the  registrars  of     p^~^_ 
the  said  court,  having  power  and  jurisdiction  to  summon  and  ^our;  ^y  com- 
examine  the  said  Henry  Lloyd,  and  was  then  duly  sworn  and  petentautho- 
took  his  corporal  oath  upon  the  Holy  Gospel  of  God  before  the  "^.^  ^*^^*- 
said  Mr.  Registrar  Bellringer  that  the  evidence  which  he  should  neu  in  bank- 
give  upon  the  said  examination/'  that  is  to  say,  the  examination  ruptcif  proceed- 
before  Mr.  Registrar  Bellringer, ''  should  be  the  truth,  the  whole  ^'^''J''^^^ 
truth,  and  nothing  but  the  truth,  the  said  Mr.  Registrar  Bellringer 
then  and  there    having   sufficient  and   competent   authority  to 
administer  the  said  oath  to  the  said  Henry  Lloyd,  and  the  said 
Henry  Lloyd  was  then  examined  by  word  of  mouth  upon  his  said 
oath    concerning    the   debtor,   his   dealings   and    property,    in 
accordance  with  the  provisions  of  the  said  Act.''     Now,  if  the 
indictment  had.  stopped  there,  I  very  much  doubt  whether  it 
would  not  have  been  a  bad  indictment.     It  may  be,  however, 
that  after  verdict  that  might  have  been  cured.     At  any  rate  the 
indictment  goes  on  to  say  ''  that  the  said  Henry  Lloyd  being  so 
sworn  as  aforesaid,  not  having  the  fear  of  God  before  his  eyes, 
and  upon  his  oath  aforesaid,  before  the  said  Mr.  Registrar  Bell- 
ringer  aforesaid,  falsely,  corruptly,  &c.,  did  depose  and  swear, 
&c."     How  far  those  subsequent  allegations  can  be  said  to  cure 
that  which  makes  the  indictment  otherwise  bad  is  doubtful.     It 
is  not  necessary,  however,  to  consider  whether  the  indictment  is 
good  or  bad,  for,  assuming  it  to  be  good,  it  has  to  be  proved  that 
the  perjury  alleged  to  have  been  committed  was  committed  before 
Mr.  Registrar  Bellringer.     Now  that  it  was  committed  before 
Mr.  Bellringer  is  absolutely  disproved  by  the  evidence.     For  the 
facts  show  that  the  prisoner  was  examined  before  a  totally  different 
body  of  persons,  certainly  not  before  Mr.  Registrar  Bellringer. 
It  is  said  that  the  practice  of  examining  witnesses  in  the  way 
in  which   the  prisoner   was   examined  is  a   practice   generally 
adopteSd  and  of  every-day  occurrence.     I  think  that  it  is  not  only 
a  bad  practice,  but  that  it  is  an  illegal  practice.     It  is  of  the 
highest  importance  that  those  who  come  before  the  Bankruptcy 
Court  should  have  the  full  protection  of  the  presence  of  a  judicial 
person  to  see  that  the  examination  is  properly  conducted.     In 
my  opinion  this  conviction  should  be  quashed. 

Pollock,  B. — I  concur.     I  have  nothing  to  add. 

HawxinSi  J. — I  am  of  the  same  opinion.  I  think  that  my 
brother  Denman  has  already  said  that  the  facts  contradict  the 
statement  in  the  indictment  that  the  perjury  was  committed 
before  Mr.  Registrar  Bellringer.  It  is  quite  true  that  the  oath 
was  taken  before  the  registrar ;  but  it  is  also  perfectly  certain 
that  no  part  of  the  examination  took  place  before  the  court,  that 
is,  Mr.  Registrar  Bellringer.  It  is  said  that  the  registrar  was 
in  court,  and  was  ready  to  come  to  the  room  where  the  examina- 
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Hro.        tion  was  beings  held  if  wanted.    But  that  does  not  disturb  what 
j^^         I  have  said.     He  was  not  there.     Mr.  Registrar  Bellringer  swore 

'      the  witness^  but  the  examination  was  taken  behind  his  back, 

1887.        and  the  most  that  can  be  said  is,  that  he  was  in  the  neighbonr- 
p  ^.    __     hood  and  would  have  gone  into  the  room  if  he  had  been  wanted. 
Q)urt  of  com-  ^  practice  has  no  doubt  existed  for  very  many  years  to  hold 
peteni  autho-  examinations  in  bankruptcy  in  this  manner.     But  it  has  always 
ny  —  JEram*.  gfcpaQt  me  as  a  monstrously  unfair  practice,  and  I  am  glad  that 
'nesstn^on^-' ^^3  court  have  at  last  had  the  opportunity  of  expressing  their 
ruptcif  proceed-  opinion  on  the  matter,  and  putting  an  end  to  the  practice. 
tngatn  absence      Stephbn,  J. — I  am  of  the   Same    opinion.     And    the    only 
additional  remark  I  have  to  make  is,  that  the  fact  of  the  matter 
having  been  brought  as  an  appeal  ad  misericordiam  to  the  court, 
was  one  of  the  strongest  reasons  in  favour  of  the  prisoner.     The 
way  in  which  it  was  put  was,  that  if  the  registrar  is  obliged  to 
be  present  there  will  have  to  be  additions  made  to  the  staff  of 
registrars.     If  that  is  so,  all  I  can  say  is  that  the  staff  should  be 
increased.     I  cannot  think  of  a  worse  form  of  economy  than  that 
of  putting  more  work  on  a  person  than  he  can  efficiently  per- 
form, in  order  to  save   money  at  the  expense  of  the   proper 
administration  of  justice.     Evidence  taken  in  the  way  in  which 
the  evidence  was  taken  in  this  case  is  not  evidence  at  all ;  and, 
therefore,  I  am  of  opinion  that  this  conviction  should  be  quashed. 

Conviction  quashed. 
Solicitors  for  the  prosecution,  Yaies,  Stananought  and  Johnson, 
Liverpool. 

Solicitor  for  the  prisoner,  JT.  21  Neal,  Liverpool. 


ORIICIKAL  LAW  OASBS.  241 


JUDICIAL  COMMITTEB  OF  THE  PRIVY  COUNCIL. 

March  10  and  19,  1887. 

(Present :  The  Bight  Hons.  Lords  Watson  and  Fitzosbald  and 

Sir  Barnes  Psacook.) 

Be  DiLLST.  (a) 

on  appeal  from  the   SUPBBMB  OOITBT  Of  BRITISH   HONDURAS. 

Appeal   in    criminal    case -^  Conviction    improperly   obtained  — 

Perjy/ry — MisdireeUcm. 

^Although  the  Judicial  Oommittee  mil  not  review  or  interfere  with 
the  course  of  criminal  proceedings  in  the  cowrt  of  a  colony ^  as  a 
general  rule,  yet  where  a  legal  practitioner  was  ordered  to  he 
struck  off  the  rolls  of  the  court  upon  a  conviction  for  perjv/ry 
after  a  charge  by  the  presiding  judge  to  the  jury  which  in  the 
opinion  of  their  Lordships  was  '^  grievously  unjust  to  the 
defendant,  and  in  many  instances  outraged  the  proprieties  of 
judicial  procedtircy*'  the  verdict  and  conviction  were  set  aside. 

Judgment  of  the  court  below  reversed. 

THIS  was  an  appeal  by  Mr.  A.  M.  Dillet  of  the  Inner  Temple, 
barrister-at-law,  against  a  conviction  for  perjury  in  the 
Supreme  Court  of  British  Honduras,  and  also  to  annul  an  order 
of  the  court  striking  him  off  the  rolls  of  the  court. 

The  appellant  had  obtained  special  leave  to  appeal  in  March 
1886. 

The  facts  of  the  case  appear  sufficiently  from  the  judgment  of 
their  Lordships. 

Ijane  [Willis,  Q.C.  with  him)  appeared  for  the  appellant. 

At  the  conclusion  of  the  arguments  their  Lordships  took  time 
to  consider  their  judgment. 

Manrch  19. — ^Their  Lordships'  iudgment  was  delivered  by 

Lord  Watson. — This  appeal  is  brought  by  Abraham  Mallory 
Dillet,  of  the  Inner  Temple,  barrister-at-law,  against  a  verdict 
returned  by  a  jury,  on  the  6th  day  of  September,  1884,  finding 
him  guilty  of  the  crime  of  perjury  before  William  Anthony 
Musgrave  Sheriff,  who  was  at  that  time  Chief  Justice  of  the 
Supreme  Court  of  British  Honduras ;  and  also  against  a  conse- 

?uential  order  of  the  Chief  Justice,  dated  the  27th  day  of  March, 
885,  directing  the  appellant  to  be  struck  off  the  list  of  practi- 
tioners of  that  court.  Such  appeals  are  of  rare  occurrence; 
because  the  rule  has  been  repeatedly  laid  down,  and  has  been 

(a)  Reported  by  0.  £.  Maldbn,  Eeq.,  Barrister-at-Law. 
VOL.  XVI.  R 
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/2eDiLiAT.  invariably  follow^d^  that  Her  Majesty  will  not  review  or  interfere 
1887  '^^^  ^he  coarse  of  criminal  proceedings^  unless  it  is  shown  that, 
.*        by  a  disregard  of  the  forms  of  legal  process^  or  by  some  violation 

Af^aeal  in     of  the  principles  of  natural  justice,  or  otherwise,  substantial  and 

^r^OT^  grave  injustice  has  been  done.     Along  with  his  petition  for  leave 

nroperhf      ^  appeal,  the  appellant  produced  a  printed  report  of  the  charge 

chtatned--     of  the  presiding  judge,  and  {inter  alia)  aUeged  (reason  18)  that 

MiaArecticn   ^q  judge  had  made  statements  to  the  jury  with  reference  to  his 
^^^'    conduct  on  other  occasions,  of  which  no  evidence  had  been  given 
at  the  trial ;  and  he  referred  in  particular  to  three  extracts  from 
the  charge,  marked  respectively  A,  B,  and  C,  as  calculated  to 
prejudice  unduly  the  minds  of  the  jury  against  him.     By  Order 
in  Council  of  the  12th  day  of  August,  1885,  Her  Majesty  directed 
the  petition  and  these  extracts  to  be  referred  to  the  Chief  Justice^ 
in  order  that  he  might  make  such  observations  thereon  as  he 
might  think  fit,  and  farther  ordered  that  he  should  be  at  liberty 
to  appear  and  show  cause  against  the  prayer  of  the  petitioner. 
His  Honour  did  not  avail  himself  of  the  leave  thus  given  him, 
but  forwarded  his  observations  to  the  registrar  of  the   Privy 
Council.     These  observations  were  submitted  to  this  board  j  and 
upon  their  report  Her  Majesty  by  Order  in  Council  of  the  3rd 
day  of  April,  1886,  allowed  the  appellant  to  enter  and  prosecute 
his   appeal  upon  the  ground   stated  in   the  thirteenth   reason 
of  his  petition,  namely,  that  the  conviction  was  obtained  in  a 
manner  so  unsatisfactory  that  the  conviction  alone  ought  not  to 
be  conclusive  as  a  ground  for  striking  him  off  the  roll.    The  Chief 
Justice  was  duly  served  with  the   appeal,  but  has  not  made 
appearance.     The  prosecution  of  the  appellant  for  perjury  had  its 
origin   in  these  circumstances.      The  Chief  Justice  received  a 
communication   from   Mr.   Goodman,  the    Attorney-General  of 
Honduras,  bringing  under  his  notice  the  conduct  of  the  appellant 
in  the  inferior  court  at  two  sittings  of  the  court  held  upon  the 
17th  day  of  June,  1884,  and  in  the  presence  of  the  acting  magis- 
trate.     His  Honour  thereupon  directed  the  affidavits  of  three 
persons  who  were  present  on  these  occasions  to  be  prepared  and 
submitted  to  him  for  his  approval,  and  these  were  subsequently 
sworn  to  by  the  deponents.     Two  of  them  (the  Attorney-General 
and  the  acting  magistrate)  stated  that  the  appellant  ^'  appeared 
to  be  under  the  influence  of  drink; ''  the  third  (Cato,  the  court 
crier),   "I  saw  that  he  was  intoxicated.^'     The  Chief  Justice 
appointed   the   appellant    to   answer   these    affidavits,   and    he 
accordingly  made  an  affidavit,  in  which  he  stated  that  he  was 
not  '^  under  the  influence  of  drink,''  and  denied  Cato's  statement 
that  he  was  intoxicated.    Upon  consideration  of  these  statements 
in  his  affidavit,  the  Chief  Justice,  acting  under  the  authority  of 
14  &  15  Vict.  c.  100,  which  has  been  extended  to  Honduras^ 
directed  the  Attorney-General  to  prosecute  the  appellant  for 
perjury ;  and  a  criminal  information  was  filed  by  that  officer  on 
the  15th  day  of  August,  1884,  containing  two  counts,  one  founded 
upon  the  appellant's  contradiction  of  himself  and  the  magistrate. 
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and  the  other  apon  his  contradiotion  of  Gators  statement.     The    Be  Dnin: 
trial  commenced  npon  the  27th  day  of  Angast^  1884^  and  afber       ^^^ 

occnpying  eight  days^  terminated  in  a  verdict  of  guilty  by  a        ! 

majority  of  five  to  two^  accompanied  by  a  recommendation  to  the  Ajipwl  in 
sympathy  of  the  court.  It  is  very  unfortunate  that,  owing  to  ^JJJJJ^^*^ 
the  fact  of  there  being  but  one  member  of  the  Supreme  Court  of  Dmer^ 
British  Honduras,  the  trial  took  place  before  the  same  judge  who  obtained-- 
had  directed  the  affidavits  to  be  prepared  and  submitted  to  him,  ^^^p^^ll^ 
had  appointed  the  appellant  to  answer  them,  and,  upon  the 
affidavit  and  answer  being  made,  had  directed  the  prosecution. 
These  circumstances  may  in  some  measure  account  for,  although 
they  cannot,  in  the  opinion  of  their  Lordships,  justify,  many  of 
the  observations  which  were  addressed  by  him  to  the  jury.  The 
issue  which  the  jury  had  to  try  was  a  very  simple  one.  They  had 
to  consider,  in  the  first  place,  whether  the  accused  was  under  the 
influence  of  liquor  on  the  occasions  libelled ;  and,  in  the  second 
place,  whether  ne  knew  and  believed  that  he  was  so  at  the  time 
when  he  made  affidavit  to  the  contrary.  Unless  they  were 
satisfied  on  both  these  points,  the  jury  had  no  right  to  find  the 
appellant  guilty.  A  man  labouring  under  excitement  may 
appear  to  others  to  be  under  the  influence  of  drink  when  he  is 
not ;  and,  although  he  is  actually  under  that  influence,  he  may 
be  unconscious  of  the  fact.  The  only  question  submitted  to  the 
jury  was,  whether  the  appellant's  behaviour  in  court  on  the  1 7th 
day  of  June,  1884,  was  due  to  drink.  A  misdirection  of  that 
kind  would  not  necessarily  afford  a  ground  for  setting  aside  a 
conviction  in  a  criminal  case.  But,  in  the  extract  0,  which  the 
Chief  Justice  in  his  observations  states  to  be  ''  substantially 
correct/'  he  thus  put  the  case  against  the  accused :  *^  Pause  for  a 
second  and  reflect  what  the  result  would  be  of  a  verdict  in  favour 
of  Mr.  Dillet.  It  would  be  to  brand  the  Attorney-General  of  the 
colony^  a  magistrate^  and  others  as  perjurers ;  and  are  you  going 
to  brand  all  the  members  of  my  Bar  as  alike  perjurors  and  con- 
spirators f  If  the  jury  think  so,  let  them  do  their  duty  regard- 
lees  of  consequences.'^  Comment  upon  that  language  is  needless. 
It  grossly  misrepresented  the  real  issue,  and  was  most  unfair  to 
the  accused,  whose  acquittal  by  the  jury  would  have  cast  no 
imputation  of  perjury,  or  even  of  untruthfulness,  either  upon  the 
officials  allnded  to,  or  upon  the  members  of  the  Honduras  Bar. 
The  Chief  Justice  does  not  in  his  observations  impeach  the  sub- 
stantial accuracy  of  the  extract  A,  which  is  sufficiently  vouched 
by  the  affidavits  produced,  but  he  vindicates  the  remarks  con- 
tained in  that  extract  by  pointing  out  that  the  records  in  the  four 
cases  therein  referred  to  were  put  in  evidence  by  the  prosecutor 
before  the  case  was  closed,  and  that  the  appellant  was  the  first  to 
refer  to  these  cases  of  contempt.  Apparently,  the  Chief  Justice 
has  failed  to  appreciate  the  gravamen  of  the  objections  which  the 
appellant  takes  to  the  remarks  in  question,  which  are  in  their 
Lordships'  opinion,  well  founded.  The  judge  not  only  uses  these 
records  in  a  manner  altogether  unwarrantable,  but  he  converts 

R  2 
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Be  DiLLBT.  himself  into  a  witness^  and  without  being  sworn  makes  state- 
^^  ments  to  the  jury  regarding  a  visit  of  the  accused  to  his  (the 
^'       Chief  Justice's)  private  honse^  and   other  matters,  which   are 

Afpeai  in  neither  to  be  found  in  these  records  nor  in  the  evidence.  The 
^^H^^^^^  remarks  contained  in  extract  B  are  a  little,  but  not  much,  less 

properh      objectionable.     Their  Lordships  have  not,  in  estimating   their 

obtained'—  character,  taken  into  account  a  reference  which  is  therein  made 
^!^^p^!^  to  a  certain  "  tragical  or  dark  transaction/'  The  Chief  Justice, 
in  his  observations,  states  that  he  has  no  recollection  of  making, 
and  is  under  the  impression  that  he  did  not  make  such  a  refer- 
ence, and  their  Lordships  have  assumed,  for  the  purposes  of  this 
appeal,  that  he  did  not  do  so ;  although  there  are  affidavits  pro- 
duced by  persons  who  heard  the  words,  including  one  reverend 
gentleman  who  took  them  down  in  shorthand  at  the  time  they 
were  uttered  to  the  jury.  It  would  neither  be  pleasant  nor  pro- 
fitable to  criticise  more  minutely  the  directions  of  the  Chief 
Justice  to  the  jury,  so  far  as  contained  in  these  extracts.  Their 
Lordships  are  of  opinion  that  these  directions  were  grievously 
unjust  to  the  appellant,  and  in  many  instances  outraged  the  pro- 
prieties of  judicial  procedure.  A  conviction  obtained  by  such 
unworthy  means  cannot  be  permitted  to  stand ;  and  their  Lord- 
ships will  humbly  advise  Her  Majesty  to  set  aside  the  verdict  and 
conviction  appealed  irom.  Seeing  that  the  appellant  has  already 
undergone  the  sentence  which  followed  upon  the  verdict,  it  is 
nnnecessary  to  order  a  new  trial.  Their  Lordships  will  also 
humbly  advise  Her  Majesty  to  reverse  the  order  of  the  27th  day 
of  March  1885,  removing  the  appellant  from  the  roll  of  practi- 
tioners of  the  Supreme  Court  of  British  Honduras.  Their  Lord- 
ships will  direct  a  copy  of  their  judgment  in  this  case  to  be 
communicated  to  one  of  Her  Majesty's  Secretaries  of  State. 


CElMINAIi  LAW  CASES.  245 


ftelanH. 


EXCHEQUER  DIVISION. 

Feb.  24,  25,  May  7  and  9,  1887. 

(Before  Pallss,  C.B.,  Dowsb,  B.,  and  Andbews,  J.) 

Dillon  v.  (VBbikn  and  Davis,  (a) 


Arrest  under  warrant — Peace  officera^— Taking  and  detention  of 
chattels  as  evidence  to  be  used  on  prosecution  for  a  mis- 
demeanour— Demand  of  copy  or  perusal  of  warrant— 4&  Geo.  3, 
c  143,  s.  6  {Ireland)— 2i  Oeo.  2,  e.  44,  s.  6  (England). 

When  a  person  is  arrested'  for  committing  a  felony  or  mis- 
demeanour,  any  property  in  his  possession  believed  to  have  been 
used  by  him  for  the  purpose  of  committing  the  offence  may  be 
seized  and  detained  as  evidence  in  support  of  the  charge ;  and^ 
if  necessary,  siLch  property  may  be  taken  from  him  by  force, 
provided  no  unnecessary  violence  is  used. 

r\EMnBBER  to  the  defendants'  statement  of  defence. 

The  action  was  bronght  by  John  Dillon,  M.P.,  against  J.  M. 
(ySrien,  comity  inspector^  and  H.  Davis,  district  inspector 
of  constabulary,  to  recover  the  sum  of  2000L  damages  for  malicious 
prosecution,  assault,  and  trespass  and  assault  and  false  imprison- 
ment, and  for  lOOOZ.  damages  for  wrongful  seizure  of  certain 
bank  notes  and  coin,  and  certain  papers,  and  for  the  wrongful 
detention  of  the  same. 

The  action  arose  ont  of  the  arrest  of  the  plaintiff  and  others 
at  Longhrea,  in  the  county  of  GbJway,  by  the  defendants,  in 
obedience  to  a  warrant,  on  the  16th  day  of  December,  1886; 
and  also  the  seizure  and  detention  by  the  defendants  of  certain 
bank  notes,  coins,  and  documents,  the  property  of  the  plaintiff. 

The  ples^nffs,  so  far  as  material,  are  sufficiently  set  forth  in 
the  report  of  tne  Lord  Chief  Baron's  judgment  herein. 

T.  M.  Healy  (with  him  Roche,  Q.C.)  in  support  of  the  demurrer. 
— ^The  plaintiff  was  arrested  upon  a  charge  which  was  a  mis- 
demeanour. The  warrant  authorised  his  arrest  only.  There  is 
no  anthority  at  common  law  to  seize  any  property  in  the  posses- 
sion of  a  person  charged  with  a  misdemeanour.  In  particular 
dassee  of  offences  magistrates  have  special  statutory  powers  to 

(a)  Boported  by  J.  P.  Bsnr,  Siq.,  BuxUter-ftt-Lftw 
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Dillon  issue  warrants  to  oonstables  empowering  them  to  search  for  and 

0*BBimi  AHD  ®®^^®  property  alleged  to  be  used  for  the  purposes  of  particular 

Dayis.  offences^  and  to   detain   some  for  the  purpose  of  evidence  in 

support  of  the  prosecution  of  the  offenders^  namely^  3  &  4  Vict. 

1^  c.  91 ;  20  &  21  Vict.  c.  88,  s.  1 ;  23  &  24  Vict.  c.  139,  s.  25 ; 

Arrest  under  24  &  25  Vict.  c.  96,  s.  103 ;  24  &  25  Vict.  c.  98,  s.  46 ;  24  &  25 

warrant'--  Vict.  c.  99,  s.  27  ;  24  &  25  Vict.  c.  100,  s.  65  ;   33  &  34  Vict. 

tJI?J/'«     ^•.  ^'  ^'    1S>   3S  ^^^^'   ^'  1*>  »•  3>  38  Vict.  c.   17,  s.  73;  46 

evident- Mu-  ^ict.  c.  3,  s.  8  ;    and  45  &  46  Vict.  c.  25,  s.  14.      A  constable 

demeanour-^  acting  in  obedience  to  a  warrant  is  protected  from  an  action 

^"^J^^J^  ^/  against  him  on  proof  of  the  warrant  (43  Geo.  8,  c.  143,  s.  6  ; 

EnticJc  V.  Oarrington,  19  State  Trials,  pp.  1029-76),  but  he  is  not 

protected  if  he  exceeds  his  authority  under  the  warrant :  {Hoye 

V.  BiLsh,  2  Scott's  N.  R.  86 ;  Peppercorn  v.  Hofman,  9  M.  &  W. 

618-28.) 

Hart  (with  him  Serjeant  (yBrien  and  Atkinson,  Q.O.)  contra, — 
Constables  can  seize  with  the  accused  person  property  which 
might  be  required  as  instruments  of  proof  at  his  trial :  (Taylor 
on  Evidence,  1885,  vol.  2,  par.  1260.)  That  principle  has  been 
adopted  in  various  cases,  and  under  various  circumstances  : 
(Bex  V.  Bamett,  3  C.  &  P.  600;  Bex  v.  Jones,  6  0.  &  P.  343; 
Bex  V.  Kineev,  7  C.  &  P.  447  ;  Bex  v.  (TDonnell,  lb.  188;  Bex 
V.  Burgiss,  lb.  488;  Orozier  v.  Cundey,  6  B.  &  C.  232.).  Unless 
a  party  be  charged  with  taking  valuable  effects  he  ought  not, 
on  apprehension,  to  be  depriveaof  his  money:  {Beg.  v.  M'Kay, 
3  Cr.  &  D.  205 ;  Beg.  v.  Keogh,  2  Cr.  &  D.  430 ;  Beg.  v.  Bass, 
2  C.  &  K.  822  ;  Beg.  v.  Pierce  and  others,  6  C.  0.  0.  117.) 
It  is  the  ordinary  practice  of  constables,  when  arresting  a  person 
on  a  charge  of  misdemeanour,  to  take  from  the  accused   any 

froperty  which  may  be  used  as  instruments  of  proof  at  the  trial, 
f  this  right  is  confined  to  felonies,  extraordinary  results  would 
follow.  Thus,  in  a  case  of  misdemeanour,  where  a  man  is 
arrested  for  grievously  assaulting  another  with  a  knife,  the 
constable  could  only  take  the  accused,  and  not  the  knife  in  his 
hand.  The  arrest  and  the  seizure  of  the  property  were  a  single 
act,  and  the  property  seized  were  necessary  proofs  against  the 
accused.  The  plea  avers  that  the  defendants  necessarily  did 
seize  the  property,  and  used  no  more  force  than  was  necessary. 
Entick  V.  Oarrington  has  no  application.  [Counsel  also  cited 
Bex  V.  Mitton,  3  C.  &  P.  31 ;  Taylor  v.  Bowers,  1  Q.  B.  Div.  291 ; 
Peppercorn  v.  Hofman,  9  M.  &  W.  618 ;  Hoye  v.  Bush,  2  Scott 
N.  R.  86 ;  Money  v.  Leach,  1  W.  Bl.  554 :  Hale's  Pleas  of  the 
Crown,  vol.  I.  364-5 ;  24  &  25  Vict.  c.  96,  s.  103 ;  43  Geo.  3, 
c.  143,  s.  6  (dealing  with  Ireland) ;  24  Geo.  2,  c.  44,  s.  6  (dealing 
with  England).] 

May  9. — Palles,  C.B. — This  case  was  argued  before  us  upon 
demurrers  to  the  6th  and  10th  paragraphs  of  the  defence,  so  far  as 
the  same  are  pleaded  to  the  5th,  6th,  7th,  and  8th  paragraphs  of 
the  statement  of  claim.  In  substance  the  5th  and  6th  paragraphs  of 
the  statement  of  claim  complain  ofa  wrongful  taking  and  detention 
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of  certain  goods  of  the  plaintiff's,  without  more ;  cmd  the  7th  and  8th       Dillon 
paragraphs  complain  of  taking  them  by  violence,  under  circum-  q^^J^  ^,j 
stances  amounting  to  an  assault  by   the  defendants  upon  the       datis. 

plaintiff.     We  shall  in  the  first  instance  treat  the  6th  paragraph        

of  the  statement  of  defence,  as  the  defence  to  the  5th  and  6th       ]^^ 
paragraphs  of  the  statement  of  claim  only.     This  defence  alleges  ArrtMt  undtr 
that^  before  and  at  the  time  of  the  acts  complained  of,  the  plaintiff    loatrant  — 
and  others  had  conspired  and  combined  together  to  do  certain     ^J^  ^ 
actB^  which  (it  was  admitted  during  the  argument)  amounted  to  widence^MU- 
a  conspiracy  indictable  at  common  law.     It  then  states  that,  on  demeamntr^ 
the  16th  day  of  December,  1886,  the  plaintiff  and  others  of  the  ^''"^^''^ 
said  persons  did  certain  acts  in  furtherance  of,  and  as  part  of  the 
said  conspiracy  within  the  county  of  Galway ;  that  the  defendant 
Huffh  Davis,  then  being  a  peace  officer,  appeared  before  a  justice 
of  the  peace  in  and  for  the  county,  and  made  complaint  to  him  on 
oath  and  in  writing  of  the  conspiracy,  and  of  the   overt  acts 
committed  within  the  county,  and  that  the  justice  by  his  warrant, 
dated  the  said  16th  day   of  December,  1886,  commanded   the 
defendant  J.  M.  CVBrien,  then  being  a  peace   officer,  and   his 
assistants  (as  one  of  whom  the  defendant  Davis  justifies),  to  arrest 
the  plaintiff,  and  bring  him  before  the  justice  to  answer  the  com- 
plaint.    The  defence  then  alleges  that  the  defendants,  in  execu- 
tion of  this  warrant,  entered  the  house  and  room  (the  outer  door 
of  the  house  being  then  open)  to  arrest  the  plaintiff;  that  the 
plaintiff  was  then  in  the  room  with  others  of  the  parties  to  the 
conspiracy,   and   was  in    furtherance   of,   and   as  part   of  that 
conspiracy,  engaged  in  receiving  rents  from  certain  tenants,  and 
had  books  and  papers  in  which  they  were  making  entries  of  the 
receipt  of  those  rents,  and  also  a  certain  telegram,  all  of  which 
were  being  used  for  the  purpose  of  such  combination  and  con- 
spiracy ;  and  that  the  defendants  thereupon  arrested  the  plaintiff 
under   the    warrant,  and  proceeds  to    justify  the   taking  and 
detaining  of  the  bank-notes  and  other  property  then  being  in  the 
said  honse  and  room,  for  the  purpose  of  producing  the  same  as 
evidence  in  the  prosecution  of  the  plaintiff  and  others  for  so  com- 
bining and  conspiring  as  aforesaid,  and  avers  that  the  same  were 
and  are  material  and  necessary  evidence  in  the  said  prosecution, 
which  since  the  arrest,  has  been  and  still  is  pending.     The  gist 
of  this  defence  appears  to  be,  that  the  plaintiff  was  lawfully 
arrested  for  an  indictable  offence,  of  which  it  is  averred  he  was 
actually  gnilty ;  that  at  the  time  of  his  arrest  he  was  in  possession 
of  certain  articles  which  were  material  and  necessary  evidence  in 
the  prosecution  for  such  offence;   and  the  question  raised  is, 
wheUier  the  defendants  were  legally  justified  in  taking  those 
articles  from  the  plaintiff  without  violence,  or  anything  which  in 
law  would  amount  to  an  assault,  and  in  detaining  them  until  the 
determination   of  the  prosecution.      The  main  portion   of  the 
argument  for  the  plaintiff  was,  that  even  if  such  a  right  existed 
in  reference  to  the  taking  of  evidences  of  a  felony,  it  did  not 
apply  to  misdemeanours;  but  it   was  also  (although  not  con- 
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DiUiON      fidently)  contended  that  there  was  no  snch  right  even  in  treasoa 

O'BBnK  AHD  ^^  felony.     BeforOi  therefore,  I  prooeed  to  deal  with  the  case  of  a 

Dayib.       misdemeanour,  it  is  necessary  to  see  how  the  law   stands  ia 

reference  to  greater  crimes.     In  doing  this,  I  desire  to  confine 

^^*  myself  to  the  exact  question  which,  I  think,  arises — that  is,  to  a 
Arrest  under  (^^^  ^"^  which  the  allegation  is  not  that  there  was  a  reasonable 
warrant—  suspicion  of  the  plaintiff's  guilt,  but  that  he  was  actually  guilty ; 
Sn^  of  ^1^^^,  Y^Q  ^^  arrested  whilst  in  the  actual  commission  of  the  crime, 
«otVfeRce— i/u- that  the  articles  taken  were  being  at  the  time  used  in  the 
demeanour^  Commission  of  the  crime;  and  in  which  their  materiality  as 
Production  qf  evidence  is  also  stated  as  a  fact,  and  not  upon  suspicion.  If,  then 
the  right  here  claimed  does  not  exist,  even  in  treason  and  felony, 
it  would  follow  that  upon  the  arrest  of  a  murderer  caught  in  the 
act,  and  on  the  moment  lawfully  arrested,  whilst  the  weapon 
with  which  the  crime  had  been  committed  was  in  his  hand, 
it  would  be  illegal  for  the  constable  to  detain  that  weapon 
for  the  purpose  of  evidence;  so  also  would  it  be  illegpl 
for  the  officers  of  the  law  to  take  possession  of  poisons 
found  in  the  possession  of  one  who  had  caused  death  by 
poison ;  and,  even  in  treason,  letters  from  co-traitors  evidencing 
the  common  treasonable  design,  found  in  the  possession  of  a 
traitor,  would  be  safe  from  capture  upon  his  arrest,  although 
from  the  earliest  times  it  has  been  the  settled  and  unvarying 
practice  to  seize  such  proofs  of  guilt  and  give  them  in  evidence 
at  the  trial.  Even  were  there  no  trace  in  the  books  of  the 
question  having  been  considered,  this  invariable  practice  in  trials 
for  treason  and  felony  would  prevent  my  affirming  the  plaintiff's 
coiftention.  But,  in  truth,  the  point  is  not  without  authority. 
There  are,  at  least,  three  cases  in  which  attention  was  directed  to 
the  question,  and  in  which  the  existence  of  the  right  was  not 
argued,  but  assumed.  I  refer  to  Orofsier  v.  Oundey  (6  B.  &  G. 
232) ;  Bex  v.  Bamett  (8  C.  &  P.  600) ;  Reg.  v.  Frost  (9  0.  &  P. 
129).  Crozier  v.  Oundey  (6  B.  &  C.  282)  was  trespass  for 
seizing  goods.  The  defendants  justified  under  a  search  warrant, 
directing  them  to  search  for  certain  goods  which  had  been 
stolen.  They,  however,  also  took  away  a  tin  pan  and  sieve, 
which  were  not  mentioned  in  the  warrant.  Abbott,  C.J.,  in 
giving  judgment,  says:  ''The  warrant  produced  in  evidence 
authorised  the  seizure  of  certain  articles,  but  unfortunately  some 
other  articles  also  were  taken.  If  those  others  had  been  likely 
to  furnish  evidence  of  the  identity  of  the  articles  stolen  and 
mentioned  in  the  warrant,  there  might  have  been  reasonable 
ground  for  seizing  them,  although  not  specified  in  the  warrant. 
But  the  tin  pan  and  sieve  were  not  such  articles  ...  I  have 
expressed  myself  in  this  manner  in  order  to  prevent  the  sup- 
position, that  a  constable  seizing  articles  not  mentioned  in  the 
warrant  under  which  he  acts,  is  necessarily  a  trespasser.^'  In 
Bex  V.  Bamett  (8  C.  &  P.  600),  the  prisoner  had  been  committed 
on  a  charge  of  murder.  His  counsel,  on  the  first  day  of  the 
assizes,  stated  to  the  judge  that  a  sum  of  31 Z.  1&».,  which  had 
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been  found  in  Hhe  pocket  of  the  prisoner^  was  in  the  hands  of      Dillow 
ihe  constable^  and  tiiat  this  snm  of  money  was  in  no  way  material  q,^^^  ^^^^ 
to  the  oharge  against  the  prisoner.     Under  these  circamstances       Dayis. 

he  appUed  for  an  order  that  it  should  be  returned  before  the        

triaL  Park^  J.,  said :  "  I  have  read  the  depositions^  and  I  find  ^^' 
that  this  sum  of  money  is  not  in  any  way  material  as  evidence  on  Arreat  under 
the  charge  made  against  the  prisoner.  I  shall  therefore  order  warrant'- 
it  to  be  delivered  to  him  forthwith."  The  following  note  is  ^^^^ 
f^)pended  to  the  case :  ''  We  are  informed  that  Barrington,  the  mjidenee—3ii8' 
celebrated  pickpocket,  made  a  similar  application  at  the  Old  demKoiour^ 
Bailey,  at  the  time  of  his  arraignment  on  a  charge  of  larceny  ''^^'^^^^ 
from  the  person  ;  and  that  Eyre,  C.B.,  directed  the  money  found 
upon  him  to  be  forthwith  restored,  as  ifc  did  not  appear  by  the 
depositions  that  it  was  in  any  way  material  to  the  charge  on 
which  he  was  to  take  his  trial/'  In  Beg.  v.  Frost  (9  C.  &  P. 
129),  an  application  was  made  to  the  judges,  at  the  Monmouth 
Special  Commission  of  1839,  by  Mr.  Owen,  the  attorney  on 
behalf  of  one  of  the  prisoners,  Z.  Williams,  that  lOZ.,  which  had 
been  taken  from  him,  might  be  returned.  Tindal,  C.  J.,  said : 
"  Before  we  can  grant  your  application,  Mr.  Owen,  we  must  know 
if  the  money  forms  any  part  of  the  proof.''  Mr.  Wightman,  on 
the  part  of  the  Grown,  having  stated  that  they  had  no  objection 
to  the  money  being  returned,  Tindal,  C.J.,  made  an  order 
accordingly.  I,  therefore,  think  that  it  is  clear,  and  beyond 
doubt,  that,  at  least  in  cases  of  treason  and  felony,  constables 
(and  probably  also  private  persons)  are  entitled,  upon  a  lawful 
arrest  by  them  of  one  charged  with  treason  or  felony,  to  take 
and  detain  property  found  in  his  possession  which  will  form 
material  evidence  in  his  prosecution  for  that  crime ;  and  I  take 
the  only  real  qaestion  upon  this  defence  as  being,  whether  this 
right  extends  to  cases  of  misdemeanour.  No  case  has  been  cited 
in  which  the  right  (in  reference  to  misdemeanour)  has  been 
judicially  decidea  to  exist,  and  no  text  book  draws  the  distinc- 
tion here  attempted  to  be  drawn.  The  matter  must,  therefore, 
be  determined  on  principle.  For  this  purpose  I  must  first 
ascertain'  the  reason  of  the  rule  as  applicable  to  felony.  The 
characteristic  (by  which  felony  is  distinguished  from  mis- 
demeanour) is  that  at  common  law  the  goods  of  the  felon  were 
forfeited  upon  conviction.  The  only  right,  however,  to  these 
goods  which  the  books  mention  as  being  in  the  Crown  before 
conviction,  by  reason  of  the  possible  future  conviction,  is  that 
of  taking  (and  detaining  them  for  a  reasonable  time)  for  the 
purpose  of  making  an  inventory.  Such  a  right  has  nothing  in 
common  with  that  of  taking  for  the  purpose  of  evidence.  For- 
feiture in  felony,  therefore,  cannot  be  the  origin  of  the  right. 
To  what  then  is  it  to  be  referred  ?  Its  purpose  and  object,  viz., 
to  produce  the  goods  in  evidence  in  a  judicial  proceeding,  appears 
to  me  to  show  that  it  must  be  derived  from  the  interest  which  the 
State  has  in  a  person  guilty  (or  reasonably  believed  to  be  guilty) 
of  a  crime  being  brought  to  justice,  and  in  a  proseoutionj  once 
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Dmoii      commenced^  being  determined  in  due  oonrse  of  law.    On  the 

o*BBmi         existence  of  this  interest  in  the  State,  many  of  the  most  important 

DATig.      principles  of  our  jnrispmdence  depend.     It  is  this  interest  which 

renders  illegal  an  agreement  to  compromise  a  prosecution^  whether 

1887.       for  felony  or  (with  one  possible  exception,  Kdr  v.  Leeman,  9 
Arr€8t  under  Q*  S*  371)  for  misdemeanour.      It  is  this,  too,  which  prevents 
warrant -^    even  a    malicious  prosecution  against  an  innocent  person  con- 
^^  ^^    stitnting  a  cause  of  action^  if  there  be  reasonable  and  probable 
tfotdbice— iris-  cause  for  its  institution.     The  paramount  nature  of  this  interest 
demeanour^  is  well   illustrated   by  the    power   which,  for   the   purpose   of 
^^^^  ^  enforcing  it,  the  law  gives  to  the  officer  in  whose  custody  a  person 
charged  with  a  crime  lawfully  is.     There  is  no  doubt  that  he  may 
kill  his  prisoner  in  case  of  resistance  if  he  cannot  otherwise  secure 
his  custody  ;  and  this  as  well  when  the  charge  is  misdemeanour 
as  felony.     But  the  interest  of  the  State  in  the  person  charged 
being  brought  to  trial  in  due  course  necessarily  extends,  as  well 
to  the  preservation  of  material  evidence  of  his  guilt  or  innocence, 
as  to  his  custody  for  the  purpose  of  trial.     His  custody  is  of  no 
value  if  the  law   is    powerless  to  prevent  the  abstraction  or 
destruction  of  this  evidence,  without  which  a  trial  would  be  no 
more   than  an   empty  form.     But  if  there   be   a  right  to  pro- 
duction   or  preservation    of  this   evidence,  I  cannot  see    how 
it  can   be   enforced   otherwise    than  by  capture.     If  material 
evidences  of  crime  are  in  the  possession  of  a  third  party,  produc- 
tion  can  be  enforced  by  the  Crown,  by  BviypoBfoa  ditcea  tecfwm. 
But  no  such  writ  can  be  effective  in  the  case  of  the  person 
charged.     It  appears  to  me  to  be  clear  that  this  must  be  the 
origin  of  the  right  in  felony ;  and  that,  being  derived  from  the 
common  law,  it  ought,  prima  fcLoie  at  least,  to  be  deemed  to 
exist  in  all  cases  in  which  that  interest  of  the  State  exists,  and 
cannot  (at  least  without  express  authority)  be  so  confined  as  to 
be  inapplicable  in  cases  of  custodies  of  such  value  in  the  eyes  of 
the  law  as  to  justify,  for  their  preservation,  the  taking  of  life. 
Let  me,  however,  assume  for  a  moment  that  the  rule  does  not 
extend   to   misdemeanours,  and  see  whether  the  results   which 
necessarily   would   flow   from   this   distinction  would   be   those 
reasonable  ones  which  usually  are  found   to   spring   from   the 
application  of  rules  having  their  origin  in  the  common  law.     All 
attempts  to  commit  felonies  are  at  common  law  misdemeanours 
only ;  and,  therefore,  inflicting  a  mortal  wound  was,  at  common 
law,  until  the  actual  death  of  the  victim,  no  more  than  a  misde- 
meanour ;  and,  if  we  are  to  confine  the  rule  in  question  to  felonies, 
we  must  face  this  aburdity,  that  in  cases  of  murder  by  firing  at, 
wounding,  or  poison,  the   right  of  the    constable  to  take  the 
instrument  of  tne  crime  and  the  evidence  of  guilt  would  depend, 
not  upon  the  commission  of  the  act  which  results  in  death,  but 
upon  the  victim  having  actually  ceased  to  breathe.     All  reason  is 
against  such  an  implication ;  and  I  can  be  no  party  to  it,  unless 
coerced  by  authority.     This  brings  me  to  the  only  case  relied  on 
by  the  plaintiff:    (BniidcY.  OarrmgUm,  19  State  Trials,  1029, 
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1063-4.)     The  qaestion  there  was  as  to  the  legality  of  a  warrant,      Dillon 
not  only  to  seize  and  apprehend  the  plaintiff  and  bring  him  before  Qip^j^  ^,jp 
a  Secretary  of  State,  but  also  to  seize  his  books  and  papers.     In       dayu. 

that  case  there  was.no  allegation  of  the  plaintiff's  gailt,  nor  that        

there  was  reasonable  or  probable  cause  for  believing  him  guilty,  ^^ 
nor  that  a  crime  had,  in  fact,  been  committed  by  anyone,  nor  that  Arrest  under 
he  had  in  his  possession  anything  that  was  evidence  of  (or  that  vfarrcau  — 
there  were  reasonable  grounds  for  believing  might  be  evidence  ^^^  J* 
of)  a  crime  committed  by  him  or  anyone  else.  The  nature  of  the  emdaux^MU- 
question  there  is  shown  by  the  statement  of  Lord  Camden  that  Ameanoiw^— 
"  If  this  point  should  be  determined  in  favour  of  the  jurisdiction,  '^^j^^SnwS!*^ 
the  secret  cabinets  and  bureaux  of  every  subject  in  this 
kingdom  will  be  thrown  open  to  the  search  and  inspection  of  a 
messenger,  whenever  the  Secretary  of  State  shall  think  fit  to 
charge,  or  even  to  suspect,  a  person  to  be  the  author,  printer,  or 
publisher  of  a  seditious  libel/'  Lord  Camden  takes  pains  to 
show  that  the  word  '^  papers  **  in  the  warrant  could  not,  in  point 
of  law,  be  restrained  to  libellous  papers  only,  and  he  adds :  ''  All 
the  papers  and  books,  without  exception,  if  the  warrant  be 
executed  according  to  its  tenor,  must  be  seized  and  carried  away ; 
for  it  is  observable,  that  nothing  is  left  either  to  the  discretion  or 
to  the  humanity  of  the  officer/'  It  was,  of  course,  decided  that  that 
warrant  was  illegal ;  but  the  case,  as  a  decision,  is  not  in  point 
here.  The  right  here  claimed  is  not  to  take  all  the  plaintiff's 
papers,  bat  those  only  which  are  evidence  of  his  guilt ;  and  the 
clmrn  is  based,  not  as  in  EnticJe  v.  Oarrington  (19  State  Trials, 
1029),  upon  a  warrant  issued  upon  mere  suspicion,  but  upon  an 
allegation  of  actual  guilt,  and  a  lawful  apprehension  of  the  guilty 
person.  If  (by  the  law,  as  then  understood)  the  right  to  seize 
evidences  of  guilt  in  the  possession  of  the  person  charged  was 
confined  to  cases  of  treason  and  felony,  the  judgment  would  have 
been  rested  on  that  simple  ground,  the  care  which  was  taken  to 
show  that  the  warrant  embraced  all  papers  would  have  been 
thrown  away,  and  the  whole  of  the  elaborate  judgment  of  Lord 
Camden  would  have  been  unnecessary.  For  myself  I  am  satisfied 
that,  in  pronouncing  that  judgment.  Lord  Camden  had  not  before 
his  mind  cases  of  seizure  of  evidences  of  guilt  upon  lawful  appre- 
hension, as  distinguished  from  general  warrants  to  seize  all 
papers.  As  to  the  statutes  cited,  I  do  not  think  it  necessary  to 
refer  to  them  in  detail,  because  it  will  be  found  that  in  each  of 
them  the  powers  conferred  were  far  more  extensive  than,  and  in 
many  cases  wholly  different  from,  any  that  exist  at  common  law. 
I  have  now  to  consider  this  defence,  as  pleaded  to  the  seventh 
and  eighth  counts  of  the  statement  of  claim,  in  reference  to  which 
the  defence  admits  that  more  violence  was  used  than  would  have 
been  necessary  for  the  purpose  of  arresting  the  plaintiff,  and 
justifies  it  as  necessary  for  the  taking  of  the  papers.  As  the 
right  to  take  the  papers  exists,  I  think  it  clear  that,  in  some 
BtAtes  of  circumstances,  there  must  be  an  ancillary  right  to  take 
them  by  force  from  the  plaintiff,  using  no  unnecessary  violence. 


1886. 
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l>nj4m      [His    Lordship  then   read    the    plea    as    follows :    ''  that  the 

O'BBim  AMD  ^^f^^i^d^^te  necessarily  did  seize     ...     for  the   purpose  of 

Datib.       producing  the  same  as  evidence;''  and  held  that  the  defence  was 

good^  and   that  the  demurrer  to  it  must  be  overruled.]     The 

10th  paragraph  of  the  defence  relies  upon  the  absence  of  a 

Arrest  under  demand  in  writing  of  a  perusal  or  copy  of  the  warranty  under  the 

varrmt—    43  Geo.  3,  c.  148,  s.  6  :  24  Gteo.  2,  c.  44,  s.  6,  which  deals  with 

^^  ^    England.     [His  Lordship  held  that  this  defence  was  bad  so  far  as 

mneknce-^Mia-  it  was  pleaded  to  the  taking  of  the  papers,  and  any  force  used  for 

demeanowr-^  that  purpose,  although  it  would  have  been  good  if  pleaded  to  the 

^^;j^  'f  arrest  only.] 

DowsB,  B.  and  Andsiws,  J.  concurred. 

Demurrer  overruled  with  costs,  except  as  to  the  10th  paragraph 
of  the  defence,  the  demurrer  to  which  was  allowed  with  costs. 
Solicitors  for  the  plaintiff,  V.  B.  Dillon  and  Oo. 
Solicitors  for  the  defendants,  P.  OoU. 


jttelanH. 


COURT  FOR   CROWN   CASES    RESERVED. 

June  5,  1887. 

(Before  Morbis,  C.J.,  Harbison,  O'Bbisn,  Mubfht,  and 

Johnson,  JJ.) 

Reg  v.  Gabvby.  (a) 

Evidence — Personation — Appointment  of  presiding  officer — Register 
of  voters— IS  8f  14  Vict.  c.  69,  s.  90—85  ^  86  Vict.  c.  38,  s.24>. 

In  order  to  sustain  a  conviction  for  personation  it  is  not  necessary 
to  state  in  the  indictment,  or  to  prove  at  the  trial,  thai  the 
presiding  officer  at  the  booth  where  the  offence  was  committed  was 
duly  appointed. 

Semible,  the  appointment  of  a  presiding  officer  need  not  be  in 
writing. 

CASE  reserved  for  the  consideration  of  the  Court  by  Fitzgibbon, 
L.J.,  from  which  it  appeared  that  the  prisoner  was  tried 
and  convicted  at  Belfast,  on  the  81st  day  of  March,  1887,  of 
personating  James  Qts^vej,  at  the  election  of  a  member  of  Parlia- 
ment for  the  West  Belfast  Division  of  the  Borough  of  Bel&stj 
held  on  the  6th  day  of  July,  1886. 

(a)  Baported  by  Bsobamd  Mawiwh,  Esq.,  BarxisterHtt-Lftw. 
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On  the  part  of  the  prosecntion  the  following  evidenoej  with        Ra». 
other  not  material  to  this  report^  was  called :  Qaxtmt 

James  Hnnter  Barrett^  having  been  sworn,  was  asked :  "  Were        * 

yon  the  presiding  officer  at  a  polling  booth  in  the  West  Division  of        1887. 
Belfast  at  the  election  on  the  6th  day  of  July  last  ?  "   The  question  ^^^^^^  _ 
was  objected  to,  and  the  learned  judge  declined  to  allow  it.     A  Penomtum  — 
paper,  purporting  to  be  an  appointment  of  the  witness  as  presiding  Appointmau  cl 
officer,  but  having  no  signature,  was  then  handed  to  the  witness,  ya^|^*^f^. 
who  was  asked,  ''  Did  you  get  that  paper  from  the  Town  Clerk  of  ^^jientary 
Belfast,  and  act  under  it  on  the  6th  day  of  July  lastf    The      tiwuixm. 
question  was  objected  to,  and  disallowed.    The  same  witness  was 
subsequently  recalled,  and  asked,  ''Did  you  act  as  presiding 
officer  at  the  election  for  West  Belfast,  on  the  6th  day  of  July 
last  ?  '^    The  question  was  objected  to,  and  disallowed.     He  was 
then  asked,  ''Were  you  appointed  a  presiding  officer f     He 
said  he  was.   He  was  asked  whether  he  was  appointed  in  writing, 
and  he  said  he  was,  and  he  produced  the  unsigned  paper  above 
referred  to  as  his  appointment. 

Robert  Meyers  was  then  called  and  deposed. — I  am  an  assistant 
in  the  office  of  the  Town  Clerk  of  Belfast.  I  gave  the  paper 
now  produced  to  James  Hunter  Barrett  on  the  5th  day  of  July, 
1886.  I  gave  it  to  him  by  the  Town  Clerk's  authority. — Question  : 
"  Was  he  acting  for  the  returning  officer  ? ''  The  question  was 
objected  to,  but  upon  being  pressed  it  was  allowed  by  the  learned 
judge,  who  informed  counsel  for  the  Crown  that  he  would  receive, 
subject  to  objection,  such  evidence  as  he  tendered  and  pressed, 
and  would,  if  it  appeared  to  him  to  be  open  to  doubt,  reserve  its 
admissibility  and  sufficiency  for  the  consideration  of  the  Court 
for  Crown  Cases  Reserved.  The  question  was  then  answered  in 
the  affirmative.  On  cross-examination  the  witness  stated  that  the 
mayor  was  the  returning  officer  for  Belfast,  and  that  he  obtained 
no  authority  firom  him  to  appoint  the  presiding  officer,  nor,  so  far 
as  he  knew,  did  the  Town  Clerk  obtain  any  such  authority. 

The  paper  referred  to  by  the  witness  was  then  given  in 
evidence,  subject  to  objection*  It  was  as  follows,  the  parts  in 
italics  beiuff  in  writing  and  the  rest  in  print,  and  blank  spaces 
being  left  for  the  number  of  the  polling  station  and  for  the 
signature  of  the  returning  officer. 

Appointment  of  Bruiding  Officer, 

Borough  of  Belfast. 
WeitDivUicn, 

Eleotion  of  Member  to  serTe  in  F^liament  for  the  Baid  DiTision,  to  be  held  on  the 

eth  day  of  Jufy,  1887. 

I,  E,  J.  Earkaidt  Mayor  of  and  Retamiiig  officer  for  the  Borough  of  Belfast,  do 
hereby  appoint  Mr.  James  H,  Barrett^  of  Soh/woodf  co.  Dawn,  Presidina  Officer  at 
Polling  ration,  No.  ,  of  said  dlTiaion  for  the  purpose  of  the  eleotion  of  a 

peiBon  to  ser^e  in  Parliament  as  Member  for  the  said  division,  and  to  perform  all  the 
datiee  of  Presiding  Officer  at  said  Polling  Station. 
Giten  nnder  my  hand  this  6th  day  of  Jnly,  1887 

Mayor  and  Retoming  Officer  for  the  Borongh  of  Belfast. 
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Bao.  James   Hunter  Barrett  was  then  again  recalled  and  deposed 

Q  ••  that  he    received    the    paper  produced    from   Mr.    Meyers  on 

^^'      the   5th  day  of  July,  1886,  and  acted    under  it  as  presiding 

1887.        officer  at  booth  No.'  8  in  the  Model  School    on  the    6th  day 

p^Tj~  __   of  July,  1886.  .  He  saw   the  prisoner   there,   who   applied  to 

Penonation  —  ^^^  ^^^  ^  ballot  paper  in  the  name  of  James  Garvey.     At  the 

Appointntmt  of  request  of  a  personation  agent  witness  asked  him  '^  Are  yon  the 

/»»J>^*»^      same  person  whose  name  appears  as  James  Grarvey  on  the  register 

pm-Uams^ary  of  voters  now  in  force  for  the  west  division  of  the  borough  of 

election.      Belfast  7 '^      He  said  he  was.      Witness  was    then    asked    to 

administer  the  oath  to  him  but  he  refused  to  take  it  and  was 

thereupon  given  into  custody. 

It  was  proved  that  James  Oarvey  was  the  brother  of  the 
prisoner,  the  prisoner  being  Henry  Garvey.  Upon  the  close  of 
the  case  for  the  Crown,  counsel  for  the  prisoner  asked  the  learned 
judge  to  direct  an  acquittal  on  the  following  grounds : 

1.  That  there  was  not  sufficient  evidence  that  the  election  was 
duly  held. 

2.  That  there  was  not  sufficient  evidence  of  the  appointment  of 
James  Hunter  Barrett  as  presiding  officer,  or  of  his  authority  to 
question  the  prisoner. 

3.  That  there  was  no  evidence  of  the  existence  of  a  legal 
register  or  that  the  register  produced  or  any  register  was  in  force 
in  the  booth  where  the  prisoner  was  arrested  or  of  any  register 
affecting  the  case. 

4.  That  there  was  not  sufficient  evidence  to  sustain  a  con- 
viction. 

The  learned  judge  declined  to  direct  an  acquittal  and  directed 
the  jury  to  convict  the  prisoner  if  they  believed  the  evidence.  He 
was  convicted  accordingly. 

The  question  for  the  court  was :  Whether  the  conviction,  under 
the  foregoing  circumstances,  ought  to  st>and  ? 

The  remaining  facts  of  the  case  material  to  this  report  are 
sufficiently  stated  in  the  judgment  of  the  Lord  Chief  Justice. 

(y  8haughne88y  and  Oampbell  for  the  prisoner. — The  presiding 
officer  was  not  appointed  in  accordance  with  the  provisions  of 
rule  21  in  the  1st  schedule  to  35  &  36  Vict.  c.  33,  and  therefore 
all  the  proceedings  in  that  booth  were  void.  Beg.  v.  Roberts 
(14  Cox  C.  C.  101)  shows  that  some  proof  of  due  appointment 
is  necessary.  The  machinery  of  the  Acts  regulating  elections,  can 
only  be  carried  out  through  the  presiding  officer.  Although  the 
asking  for  the  ballot  paper  constitutes  the  offence  of  personation, 
the  request  must  be  made  to  a  person  entitled  to  give  the  paper. 
No  offence  has  been  committed  here  either  at  common  law  or 
under  the  statute.  The  presiding  officer  must  be  appointed  in 
writing,  he  being  the  deputy  of  the  returning  officer  (48  &  49 
Vict.  c.  23,  s.  13). 

Serjeant  Hemphill,  Q.C.  and  McLcMahon,  Q.C.,  for  the  prosecu- 
tion, were  not  called  upon. 

MoBBis,  C.J.J  delivered  the  judgment  of  the  Court. — ^In  this 
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case  we  do  not  think  it  ia  necessary  to  call  apon  counsel  for  the        B». 
Crown.     There  is  no  donbt  that  this  conviction  was  sustained  on      qj^^ 

legal  evidence  and  ought  to  stand.     Without  going  through  the        

case  in  detail^  which  is  fully  set  out  in  the  report  of  the  learned        1887. 
judge  who  tried  it,  it  appears  that  Henry  Garvey  applied  to  the    jgpJ^J^_ 
person  who  at  all  events  was  acting  as  presiding  officer  in  a  PergonatiaH  — 
polling  booth  at  the  election  held  on  the  6th  day  of  July,  1886,  Appoin^n&uof 
of  a  member  to  serve  in  Parliament  for  the  West  Belfast  Divi-     ^2^"? 
sion  of  the  borough  of  Bel&st,  for  a  ballot  paper  in  the  name  of  parUamwuay 
James  Gktrvey,  that  he  was   there  arrestedi  and  that  he  was      ekctitm, 
bronght  np  for  trial  at  the  Spring  Assizes  in  Belfast.     Three 
objections  were  raised  at  the  trial :  (1)  that  there  was  not  sufficient 
evidence  that  the  election  was  duly  held.  As  regards  that  objection 
I  may  say  that  there  was  every  evidence  g^ven.     There  was  a 
certified  copy  of  the  writ  for  holding  the  election  produced, 
which  contained  at  the  foot  the  return  of  Thomas  Sexton  in 
pursnance  of  the  writ.     It  was  objected  to  and  admitted,  and 
that  objection  is  not  now  pressed  in  argument  here.     The  second 
objection  is  that  there  was  not  sufficient  evidence  of  the  appoint- 
ment of  James  Hunter  Barrett  as  presiding  officer  or  of  his 
authority  to    question  the    prisoner.      It  appears  that  James 
Hunter  Barrett  was  examined  as  a  witness  at  the  trial,  and  was 
asked  whether  he  had  acted  as  presiding  officer  at  the  election 
for  West  Belfast  on  the  6th  day  of  July  last.     The  question  was 
objected  to,  and  the  learned  judge  at  first  declined  to  allow  it, 
but  afterwards  allowed  it  reserving  the  question  of  its  admis- 
sibility for  our  consideration.      It  is    the  opinion  of  all  the 
members  of  this  Court  that  that  question  ought  to  have  been 
allowed.      It  is  put  in  the  ordinary  form  suitable  in  the  case  of 
persons  holding  similar  or  analogous  offices.     A  jndge  is  not 
expected  to  travel  about  with  his  patent  in  his  pocket,  the  fact  of 
his  acting  as  such  is  preliminary  and  sufficient  evidence  of  his 
right.     In  our  opinion  the  question  whether  the  presiding  officer 
was    duly    appointed    or    not    is  irrelevant  because  it  is   not 
stated  in  the  indictment  that  the  offence  was  committed  before 
a  duly  appointed   presiding  officer,  and  it   was   not  necessary 
either  to  state   it  in   the  indictment   or  prove   it   at  the  trial. 
The  offence  stated  in  the  indictment  is  that  he  feloniously  did 
knowingly  personate  and  falsely  assume  to  vote  in  the  name  of 
James  Oarvey.     That  offence  is  founded  on  the  90th  section  of 
13   &   14  Yict.    c.    69,    which   is    as    follows :    ^^  And    be  it 
enacted  that,  if  at  any  election  of  a  member  or  members  to  serve 
in  Parliament  for  any  county,  city,  town,  or  borough,  in  Ireland 
holden  at  any  time  after  the  15th  day  of  March,  1851,  any  person 
shall  knowingly  personate  and  falsely  assume    to  vote  in  the 
name  of  any  other  person  registered  under  the  provisions  of  the 
said  recited  Act  to  amend  the  representation  of  the  people  of 
Ireland,  or  whose  name  appears  on  the  register  of  voters  then  in 
force  for  any  such  county,  city,  town,  or  borough,  whether  such 
person  shall  then  be  living  or  dead,  or  if  the  name  of  the  said 
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Baa.        other  person    be  the  name   of  a  fiotitions  person^  every  saoh 

aa  vk*'      person  shall  be  gailty  of  a  misdemeanor^  and  on  being  convicted 

rlT'      thereof,  shaU  be  punished  by    imprisonment  for  a  term  not 

1887*       exceeding  two  years  together  with  hard  labour/'     That  section  is 

^^— _    incorporated  by  sect.  24  of  the  Ballot  Act,  1872  (85  &  86  Vict. 

PtmrnaHoH  —  ^-  ^3)  which  states  that :  ''  A  person  shall  for  all  purposes  of  the 

Affpointaient  ijj  laws  relating  to  parliamentary  and  municipal  elections  be  deemed 

^"ft^^     to  be  guilty  of  the  offence  of  personation,  who  at  an  election  for 

parHamentary  ^  county  or  borough,  or  at  a  municipal  election  applies  for  a 

tieetion.      ballot  paper  in  the  name  of  some  otner  person,  whether  that 

name  be  that  of  a  person  living  or  dead,  or  of  a  fictitious  person, 

or  who  having  voted  once  at  any  such  election,  applies  at  the 

same  election  for  a  ballot  paper  in  his  own  name.''     It  appears  to 

me  that  under  this  section  incorporated   with  sect.  90  of  the 

previous  Act,  it  became  only  necessary  to  prove  that  an  election 

was  held,  and  that  while  the  election  was  proceeding  the  person 

indicted  for  the  offence  applied  for  a  ballot  paper  in  the  name  of 

another  person.     All  these  circumstances  were  proved  in  this 

case.     Barrett  acted  as  presiding  officer  and  made  the  return, 

and  the  application  for  a  ballot  paper  was  made  to  him  while 

acting  as  presiding   officer.     In  my  opinion,  he  comes  literally 

within  the  words  of  the  section,  and  also  within  the  spirit  of  it.    It 

appears  to  me  to  be  unnecessary  to  decide  whether  Barrett  was 

duly  appointed  or  not,  but  if  it  were  incumbent  on  us  to  decide 

the  question,  it  would  appear  that  it  was  unnecessary  for  him  to 

have  been  appointed  in  writing.     That  disposes  of  the  first  two 

objections.     The  third  objection  is,  that  there  was  no  evidence  of 

the  existence  of  a  legal  register,  or  that  the  register  produced,  or 

any  register  was  in  force  in  the  booth  where  the  prisoner  was 

arrested,  or  of  any  register  affecting  the  case."    It  would  appeal; 

that  the  register  of  voters  for  the  borough  of  Belfast  then  in  force 

was  produced  at  the  trial,  and  upon  it  was  the  name  of  James 

Gkirvey.    As  far  as  I  can  collect,  the  objection  as  presented  for 

our  consideration  means  that  the  register  should  have  been  in 

the  booth.    It  must  be  assumed  that  there  was  a  copy  of  it  there, 

and  the  objection  appears  to  me  to  want  every  material  element 

necessary  for  a  valid  objection. 

Oormctum  upheld. 
Solicitor  for  the  prosecution,  James  Qreer. 
Solicitors  for  the  prisoner,  Bmall  and  Dormelly, 
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CENTRAL  CRIMINAL  COURT. 

Thursday,  Sept.  30, 1886. 

(Before  Sir  Willux  Thomas  Chablbt,  Q.O*,  Common  Serjeant.) 

Rbq.  i;.  Heneiss.  (a) 

Abduction — Oirl  leaving  employment — '^  Taking  or  cavsing  to  he 
taken  " — Inducements  held  out  by  prisoner  not  proved — Evidence 
necessary  to  prove  offence  under  the  Criminal  Law  Amendment 
Act  1885  (48  ^  49  Vict.  e.  69),  s.  7. 

Where  a  girl,  under  the  age  of  eighteen,  has  not  been  taken  against 
her  will  out  of  the  possession  of  her  father  or  mother,  or  of  the 
person  having  the  lawful  care  or  charge  of  her,  it  is  necessary ^ 
in  order  to  convict  a  person  charged  with  an  offence  under  sect.  7 
q^  48  ^  49  Vict,  c.  69,  in  respect  of  such  girl,  to  prove  thai  the 
girl  left  such  possession  in  consequence  of  persvusions,  induce- 
merts,  or  blandishTnents  held  out  to  her  by  the  prisoner. 

Upon  an  indictment  under  48  ^  49  Vict.  c.  69,  s.  7,  for  taking  or 
causing  to  be  taken  a  girl  out  of  the  possession  of  her  father,  it 
was  proved  that  at  the  time  the  alleged  offence  was  committed  the 
girl  was  employed  as  a  barmaid  at  a  distance  from  her  father*  s 
home. 

Held,  thai  she  was  under  the  lawful  charge  of  her  employer,  and 
not  in  the  possession  of  her  father ;  and  thai,  therefore,  tlie 
prisoner  coiUd  not  be  convicted  of  the  offence  with  which  he  was 
charged. 

^JpHE  prisoner  was  indicted  under  48  &  49  Yict.  c.  69,  s.  7,  for 
^      taking  and  keeping  Alice  Fogg  ont  of  the  possession  and 
against  the  will  of  her  father  James  Henry  Fogg  with  intent  to 
carnally  know  her. 

The  material  facts  which  were  proved  were  that  the  girl  was 
nnder  the  age  of  eighteen  and  that  she  had  been  employed  for  six 
months  as  a  barmaid  in  London,  her  father  living  at  Wimbledon. 
That  daring  snch  time  she  had  been  to  see  her  father  two  or 
three  times.  That  she  left  her  employment  withont  the  consent 
or  knowledge  of  her  father,  and  was  fonnd  by  him  at  a  coffee- 
shop  in  Rapert-street,  Haymarket,  with  the  prisoner.  No 
eviaence  was  given  as  to  the  circnmstances  under  which  she  left 
her  employment,  but  it  was  proved  that  abont  midnight  on  the 
24th  day  of  August  she  and  the  prisoner  went  to  a  coffee-house 
and  the  prisoner  inqnired  if  he  conld  have  a  bed  for  himself  and 
his  wife  for  a  week,  and  that  they  occupied  a  bedroom  daring 

(a)  Reported  by  B.  Ounionobam  Glbt,  Esq.,  Barriiter-at-Law. 
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^Uo.       that  night  and  the  night  of  the  26th  day  of  Aagust  at  aaoh  ooffee- 

Sect.  7  of  the  Criminal  Law  Amendment  Act  1885  enacts  as 

1886.        follows : 

Abduction—        ^7  ponoi^  ^^^ 

"  Talcing  or  ^^^  intent  that  A&y  anmanied  girl  under  the  a^  of  eighteen  years  shonld  be 

ctntnnq  to  be    nnlawfolly  and  oarnally  known   by  any  man,  whether  sach  oamal  knowledge  is 
taken  "  —  AVi-  intended  to  be  with  any  particuUr  man  or  generally, 

dence  necesMary         takes  or  oauses  to  be  taken  sneh  girl  out  of  the  poaeessfon  and  against  the  will  of 
vnder  4K  A  49  ^^^  father  or  mother  or  any  other  person  having  the  lawful  oare  or  charge  of  her, 
Vict.  c.  G9  8.  7.         B^^  ^  guilty  of  a  miedemeanonr,  and  being  oonTieted  thereof  shall  be  liable  at  the 
'  '    '  discretion  of  the  court  to  be  imprisoned  for  any  term  not  exceeding  two  years  with  or 
without  labour. 

Provided  that  it  shall  be  a  sufficient  defence  to  any  charge  under  this  seetion  if  it 
shall  be  made  to  appear  to  the  court  or  jury  that  the  person  so  charged  had  reasonable 
cause  to  believe  that  the  girl  was  of  or  above  the  age  of  eighteen  yeara. 

Warburton,  on  behalf  of  the  prisoner,  submitted   that  there 
was  no  case  to  go  to  the  jury,  for  it  had  not  been  proved  that  it 
wa.s  owing  to  any  blandishments  or  inducements  held  out  by  the 
prisoner   that   the  girl   had   left   her  employment.      Upon  an 
indictment  under  24  &  25  Vict.  c.  100>  s.  55,  the  terms  or  which 
were  similar  to  those  of  the  Act  in  question,  Bramwell,  B.,  in 
stating  the  law  to  the  jury,  said :  ''  I  am  of  opinion  that  if  a 
young  woman  leaves  her  father's  house  without  any  persuasion, 
inducement,  or  blandishment  held  out  to  her  by  a  man,  although 
it  may  be  his  moral  duty  to  return  her  to  her  parents'  custody, 
yet  his  not  doing  so  is  no  infringement  of  this  Act  of  Parliament, 
for  the  Act  does  not  say  he  shall  restore  her,  but  only  that  he 
shall  not  take  her  away.''     In  the  first  place,  therefore^  the  pro- 
secution were  bound  to  prove  that  persuasions,  inducements^  or 
blandishments   had    been  held   out   by  the    prisoner.     In    the 
second  place,  the  prisoner  had  been  indicted  for  taking  the  girl 
out  of  the  possession  of  her  father,  but  it  was  proved  that  she 
was  not  in  his  possession  or  custody  at  the  time,  but  was  in 
employment  apart  from  her  father.     She  was,  therefore,  according 
to  ^eg.  V.  Miller  (18  Cox  C.  C.  179),  under  the  lawful  charge  of 
her  employer,  and  not  of  her  father. 

Maysesj  iii  support  of  the  proseontion^  contended  that  the 
decisions  relied  upon  on  behalf  of  the  prisoner  applied  to  the  law 
as.  it  existed  previously  to  the  Criminal  Law  Amendment  Act, 
1885,  by  which  it  was  intended  to  do  away  with  them,  the 
proviso  to  sect.  7  pointing  out  the  only  defence  which  could  be 
raised  where  a  girl  under  eighteen  years  of  age  was  found  with  a 
person  under  the  circumstances  mentioned  in  the  first  paragraph, 
and  it  being  dearly  immaterial  whether  the  girl  was  a  consenting 
party  or  not. 

The  Common  Sbbjbavt,  after  consulting  Wills,  J. — I  am  of 
opinion  that  the  oases  cited  on  behalf  of  the  prisoner  are  clearly 
applicable  to  the  present  case,  and  that  they  have  not  been 
raected  by  the  Criminal  Law  Amendment  Act,  1885.  In  my 
opinion  they  are  applicable  to  sect.  7  of  that  statute,  and  that 
being  so^  as  there  is  no  evidence  in  this  case  that  the  girl  was 
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tftkoD^  or  oaoaed  to  be  takea,  oat  of  the  castody  of  her  &ther^ 
or  that  she  was  in  the  possession  of  her  father  at  the  time  the 
offence  is  alleged  to  have  been  committed,  I  shall  direct  the  jury 
to  retam  a  verdict  of  not  gnilty. 

In  accordance  with  9uch  direction  the  jury  found  a  verdict 
of  Not  guiUy. 


1886. 

"  Taking  or 

causing  to  be 

tah&n'*  —  Emn 
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QUEEN'S    BENCH   DIVISION. 

Tuesday,  April  19,  1887. 

(Before  Smfth  and  Wills,  JJ.) 

Addt  (app.)  V.  Blakb  (resp.).  (a) 

Licensing  Act,  1872  (35  8f  86  Vict.  c.  94),  s.  8 — Intoxicating  Uquor 
sold  by  retail — "  Selling  '^  in  properly  marked  measure. 

By  sect.  8  of  the  Licensing  Act,  1872,  ^*  Every  person  shall  sell  all 
inioxicahng  liquor  which  is  not  sold  by  retail  and  in  cask  or 
bottle,  and  is  not  sold  in  a  qtuintity  less  than  half  a  pint,  in 
measures  marked  according  to  the  imperial  standard/^ 

A  publican  drew  a  pint  of  beer  for  a  customer  in  a  properly 
stamped  measure,  and  then  pov/red  it  into  ofn  unstamped  jug,  in 
whidi  he  handed  it  to  the  eustom^^.  From  the  position  of  the 
customer  it  was  impossible  for  him  to  see  the  bar  where  the  beer 
was  drawn,  and  he  was  not  aware  that  any  measure  had  been 
used  in  drawing  it. 

Held  {upholding  a  cowvietion  by  the  justices),  that  the  beer  had  not 
been  sold  in  a  measwre  marked  according  to  the  imperial 
standard  within  the  meaning  of  sect.  8  of  the  Licensing  Act, 
1872. 

THIS  was  a  special  case  stated  under  20  &  21  Vict.  c«  43,  for 
the  opinion  of  the  Queen's  Bench  Division  of  the  High 
Conrt  of  Justice,  by  the  justices  of  the  peace  acting  in  and  for 
the  Lower  Strafforth  and  Tickhill  Division  of  the  West  Biding  of 
the  county  of  York. 

1.  An  information  was  preferred  by  the  respondent^  a  superin- 
tendent of  police  and  inspector  of  weights  and  measures^ 
against  the  appellant^  an  innkeeper,  for  that  the  appellant  on  the 
80th  day  of  September^  1886,  at  the  parish  of  Conisborough,  in 

(a)  Reported  by  F.  A.  GaAiLSBBiM,  Esq.,  Buriater-ai-Lftw* 
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Abdt       the  said  ridings  nnlawfully  did  aell  by  retail  and  not  in  cask  or 
g  ^*  bottle  certain  intoxicating  liqaor,  to  wit^  beer,  in  a  qnantity  not 

less  than  half  a  pint,  which  said  beer  was  not  sold  by  the  appeU 

1887.        lant  in  a  measure  marked  according  to  the  imperial  standards, 
r .    "I      .  ,  contrary  to  the  provisions  of  the  8th  section  of  the  Licensinir 

lAcerutng  Acts   .    ,     -lonn 
-Safe  of      Act,  1872. 

liquor  in  2.  The  information  came  on  for  hearing   before  a  conrt   of 

marked      summary   lurisdiction   for   the    Lower    Strafforth    and  Tickhill 
35  ^  36  Vict.  Division   of  the   West  Biding,  held  at  Doncaster  in  the   said 
c.  94,  s.  8.     riding,  on  the  9th  day  of  October,  1886,  when  the  facts  herein- 
after stated  were  proved. 

3.  The  appellant  was  the  licensed  occupier  of  an  inn  at  Conis- 
borough,  known  as  the  Bagle  and  Child,  which  was  visited  by 
the  respondent  on  the  date  mentioned  in  the  information.  The 
respondent  having  seated  himself  in  the  parlour  of  the  inn, 
ordered  the  appellant  to  serve  him  with  a  pint  of  beer,  and  the 
appellant  thereupon  left  the  room  for  the  purpose  of  executing 
such  order.  Shortly  afterwards  the  appellant  returned  with  an 
earthenware  jug  filled  with  beer,  which  ne  handed  to  the  respon- 
dent, who  then  paid  the  appellant  the  price  of  the  liquor.  The 
jug  in  which  the  beer  was  so  supplied  to  the  respondent  was  not 
in  any  way  stamped  or  marked  as  a  measure. 

4.  It  was  further  proved  by  witnesses  called  on  behalf  of  the 
appellant  that,  on  leaving  the  parlour  to  fetch  the  beer,  he  (the 
appellant)  entered  the  bar  (an  adjoining  room)  and  there  drew 
the  beer  into  a  properly  stiamped  pint  measure^  being  one  of 
a  set  of  stamped  measures  which  were  kept  bv  the  appellant  in 
the  bar  for  the  purpose  of  measuring  liquor.  The  appellant  then 
proceeded  to  pour  the  contents  of  the  measure  into  the  jug, 
which,  together  with  an  unstamped  glass  tumbler,  he  subse- 
quently carried  into  the  parlour  and  handed  to  the  respondent. 
From  the  position  in  which  the  respondent  was  seated  in  the 
parlour,  it  was  impossible  for  him  to  see  the  appellant  draw  the 
beer  or  pour  it  into  the  jug,  and  the  respondent  was  not  in  fact 
aware  that  any  measure  had  been  used  by  the  appellant. 

5.  It  was  contended  on  behalf  of  the  appellant  that  he  had  not^ 
under  the  circumstances  proved,  contravened  the  provisions  of 
the  8th  section  of  the  Licensing  Act,  1872^  inasmuch  as  that 
section  requires  that  the  liquor  should  be  "  sold  "  in  a  measure 
marked  according  to  the  imperial  standard^  and  not  that  the 
liquor  should  be  delivered  to  the  customer  in  such  a  measure, 
and  that  the  sale  was  complete  immediately  upon  the  beer  being 
placed  in  the  measure  and  appropriated  to  the  customer. 

6.  The  justices,  however^  thought  that  the  appellant  had  been 
guilty  of  the  offence  charged  in  the  information^  on  the  gpround 
that  the  liquor  had  not  been  placed  in  a  duly  stamped  measure  in 
the  presence  or  to  the  knowledge  of  the  customer,  and  on  the 
further  ground  that  the  sale  was,  under  the  circumstances, 
incomplete  until  the  liquor  had  been  handed  to  the  customer  and 
paid  for  by  him. 
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7.  The  justioeB  accordingly  convicted  the  appellant,  and  inflicted       Aomr 
a  fine  of  2$.  6d.  and  costs.  Blau. 

8.  The  appellant  being  dissatiafied  with  their  determination,        

as  being  erroneous  in  point  of  law,  applied  for  a  case  to  be  stated        1887. 
for  the  opinion  of  the  Queen's  Bench  Division.  LicMaiir  Acu 

The  question  for  the  opinion  of  the  Court  was,  whether,  upon  —sJe  cf 
the  facte  as  stated,  the  appellant  was  rightly  convicted.  Hqtun-  in 

By  sect.  8  of  the  Licensing  Act,  1872  (35  &  86  Vict.  c.  94),     J^^_ 

it  is  enacted  that :  86  j-  86  Fict. 

ETery  person  shall  sell  ell  intoxioeting  liquor  which  is  sold  by  retail  and  not  in  cask  ' 

or  bottle,  and  is  not  sold  in  a  quantity  less  than  half  a  pint,  in  measures  marked 
aooording  to  the  imperial  standards. 

Every  person  who  acts  or  suffers  any  jperson  under  his  control  or  in  his  employment 
to  aet  in  oootraTontion  of  this  section,  shall  be  liaUe  to  a  penalty. 

Lockwood,  Q.C.  {Newson  with  him)  for  the  appellant.— There  is 
nothing  in  sect.  8  of  the  Licensing  Act,  1872,  which  compels  the 
drawing  or  measurement  of  the  beer  in  the  presence  of  the 
customer.  The  beer  in  the  present  case  was  drawn  in  a  properly 
stamped  measure,  and  it  is  submitted  that  that  is  sufficient  to 
satisfy  the  requirements  of  the  Act.  Although  the  presence  of 
the  customer  is  not  material  at  the  time  of  drawing  the  beer, 
he  may  require  it  to  be  measured  in  his  presence.  That  this  is  so 
is  clear  from  the  repealed  Act,  8  Geo.  4,  c.  77,  s.  20,  which  enacted 
that,  ''All  persons  Keeping  common  inns,  alehouses,  or  victualling 
houses,  ana  retailing  ale  and  beer,  shall  sell  the  same  in  and  from 
their  houses  by  a  full  ale  quart,  pint,  or  half  pint,  made  of  pewter, 
sifled  to  the  standard,  and  stamped  or  marked  to  be  of  full  size 
according  to  the  standard  •  •  .  and  shall  not  retail  any  ale 
or  beer  in  any  other  vessels  than  such  stamped  pewter  ale  quarts, 
pints,  or  half  pints,  unless  such  ale  or  beer  shall  have  been  first 
measured  in  and  by  such  stamped  pewter  ale  quart,  pint,  or  half 
pint,  in  the  presence  of  the  guest  or  customer  purchasiuff  the 
same.  •  .  •''  It  is  therefore  submitted  that  the  conviction 
ought  to  be  quashed. 

Forbes,  Q.C.  (0.  M.  Atkinson  with  him)  was  not  called  upon. 

Smith,  J. — I  am  of  opinion  that  the  justices  were  right  in 
convicting  the  appellant  of  having  contravened  the  provisions  of 
sect.  8  of  the  Licensing  Act,  1872.  It  appears  that  a  customer 
went  to  the  appellant's  public-house  and  called  for  a  pint  of  beer. 
The  publican  went  to  the  bar  in  another  room,  where  the  customer 
could  not  see  him,  and  there  drew  the  beer,  which  he  brought  to 
the  customer  in  an  unstamped  jug.  The  customer  was  not  aware 
that  the  beer  had  been  drawn  in  a  stamped  measure.  Upon  that, 
proceedings  are  taken  against  the  publican  under  sect.  8  of  the 
Licensing  Act,  1872,  which  says  tnat  "  Every  person  shall  sell 
all  intoxicating  liquor  which  is  sold  by  retail  and  not  in  cask  or 
bottle,  and  is  not  sold  in  a  quantity  less  than  half  a  pint,  in 
measures  marked  according  to  the  imperial  standards."  That 
means  that  the  liquor  shall  be  ''sold"  in  a  properly  marked 
measurei  which  was  not  done  in  this  case.    It  is  true  that  the 
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Aboy       appdiftnt  appein  to  haye  drawn  ihe  beer  into  a  stamped  meaBn^j 
^*         bnt  he  then  tamed  it  into  an  unstamped  jng,  in  which  he  sold  it. 

If  he  had  come  out  of  the  bar,  bringing  with  him  also  the  stamped 

1887.  measure,  and  had  asked  the  customer  how  he  woald  have  it^ 
I  should  be  inclined  to  hold  that  the  beer  had  been  sold  properly 
in  the  measure,  and  that  the  Act  had  not  been  evaded.  But, 
liquor  in  upou  the  f  acts  as  they  stand,  I  am  of  opinion  that  the  conyiction 
marhed  ^3^  right,  and  this  appeal  must  therefore  be  dismissed. 
86  ^  86  VicL  Wills,  J. — ^I  am  of  the  same  opinion,  and  I  think  that  there 
c  {^4, 8, 8.  has  obviously  been  an  attempt  on  the  part  of  the  appellant  to 
evade  the  provisions  of  the  8th  section  of  the  Licensing  Act, 
1872.  The  purpose  of  the  section  was  to  prevent  cheating,  and 
to  protect  customers.  Beer  in  retail  quantities  must  be  sold  in 
a  measure  marked  according  to  the  imperial  standard;  and  it 
appears  to  me  that,  until  the  beer  is  on  the  point  of  becoming 
the  property  of  the  purchaser,  it  is  not  sold.  The  change  of 
property  does  not  take  place  until  there  has  been  some  act  of 
appropriation  on  the  part  of  the  purchaser ;  the  sale  takes  place 
when  the  beer  is  placed  in  front  of  the  purchaser  for  him  to  take 
it,  but  not  until  then.  I  agree  with  my  brother  Smith  that  if 
the  appellant  had  brought  both  the  jug  and  the  stamped  pewter 
pot  into  the  parlour,  and  had  thus  given  the  customer  an  oppor- 
tunity of  measuring  the  beer,  the  Act  would  not  have  been 
broken,  and  I  think  that  there  would  not  have  been  any  offience 
if  the  customer  had  asked  to  have  the  beer  in  a  jug,  and  the 
publican  had  brought  the  marked  measure  into  the  room  too. 
The  conviction  must  stand. 

Oanvidion  upheld. 
fiolicitora  for  the  appellant,  Edward  Doyle  and  Sons,  for  Binney 
and  Sons,  Sheffield. 

Solicitors    for  the   respondent,  BadJiavi  and   Williams,  for 
W.  L.  WiUiams,  Wakefield. 
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Twsday,  April  19,  1887. 
(Before  Smith  and  Wills,  JJ.) 

Back  (app.)  v.  Holmes  (reap.),  (a) 

Highway  Act,  1885  (5  ^  6  Will.  4,  c.  50),  «.  72— Obstrudiari— 
Power  of  police  to  prosecute — Highway  within  the  metropolitan 
area — Application  of  the  Highway  Ad* 

A  person,  by  singing  hymns,  occasioned  a  crowd  to  assemble,  and 
thereby  (instructed  a  certain  highway  within  the  Metropolitan 
Police  District, 

An  vnformaJtion  was  accordingly  preferred  against  him  by  an 
inspector  of  police,  under  sect  72  of  the  Highway  Act. 

Held^  that  a  prosecution  under  sect.  72  of  the  Act  might  be 
initiated  by  anyone,  and  therefore  that  the  proceedings  taken  by 
the  police  were  valid. 

Held  also  {reversing  the  decision  of  the  magistrate,  who  had  dis- 
missed  the  summons),  that  the  provisions  of  sect.  72  of  the  High- 
way Act  were  applicahle  to  highways  withvn  the  metropolUan 
area. 

THIS  was  a  case  stated  by  one  of  the  magistrates  of  the  police- 
courts  of  the  metropolis,  sitting  at  a  conrt  of  summary 
jurisdiction,  at  Worship-street,  within  the  Metropolitan  Police 
District,  under  20  &  21  Vict.  o.  43. 

1.  Upon  the  hearing  of  an  information  preferred  by  the 
appellant,  an  inspector  of  police,  against  the  respondent,  under 
sect.  72  of  the  Highway  Act  (4  &  5  Will.  4,  c.  50),  charging 
"for  that  the  respondent  on  the  7th  day  of  Angost,  1886,  in  a 
certain  highway,  to  wit,  the  Roman-road,  Bow,  within  the  Metro- 

elitan  Police  District  did  unlawfully  and  wilfully  obstruct  the 
16  passage  of  the  said  highway,  by  causing  a  crowd  of  persons 
to  assemble  there,''  the  magistrate  dismissed  the  said  infor- 
mation. 

2.  The  following  facts  were  proved : 

8.  The  respondent,  at  or  about  twenty  minutes  to  9  o'clock  p.m*, 
on  the  last-mentioned  day,  came,  with  several  women,  into  the 
forecourt  of  Anlita  House,  which  is  a  private  ground,  but  adjoins 
the  highway.  At  that  time  there  was  no  obstruction.  Hymns 
were  snng  by  the  women,  in  which  the  respondent  joined, 
and  he  then  delivered  a  religious  address.  Neither  he  nor  the 
women  left  the  private  ground.  These  proceedings,  however, 
caused   a  crowd  to  assemble  and  obstruct  the  highway.     The 

(a)  Reported  by  F.  A.  CiunjBBBiii,  Esq.,  BftrriBter-at-IiAW. 
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Back       respondent's  attention  was  called  to  this,  but  he  continued  his 
H  ^M«L     a^^i^s^  until  five  minutes  past  9  p.m.,  when  he  retired,  and  the 

Z crowd  cleared  away.    He  must  be  taken  to  haye  intended  to 

1887.       cause  the  obstruction  from  the  time  that  it  was  brought  to  his 
„.  ?""       notice  till  his  departure. 

OlM^rw^wtT^  4*  ^  ^^  P<^i^  of  ^^  appellant  it  was  contended  that  the 
Prtmaaum  h^  respondent  was  guilty  of  an  obstruction  within  the  meaning  of 
poHn^  Afph'  ^jj3  <^ords  in  sect.  72  of  the  Highway  Act,  which  imposes  a 
yMimi/  Act  to  penalty  on  any  person  who  ''  shall  in  any  way  wilfully  obstruct 
meirqpo/ii—  the  free  passage  of  any  such  highway .'' 

^  *W)  '^irk*'     ^*  ^°  ^^^  P*^  ^^  ^^^  respondent  it  was  contended  that  these 
'  words  do  not  warrant  a  police  prosecution  for  obstructing  a  high- 

way in  the  Metropolitan  Police  District. 

6.  At  the  time  when  the  Highway  Act  was  passed  the  statutory 
provisions  relating  to  obstructions  and  nuisances  on  the  metro- 
politan  highways  within  the  bills  of  mortality,  and  including  the 
locus  in  quOy  were  (with  certain  local  exceptions  immaterial  to 
this  case)  contained  in  57  Geo.  3,  c.  29,  commonly  called  Michael 
Angelo  Taylor's  Act,  which  was  afterwards  extended  to  other 

S^rtions  of  the  metropolis  by  25  &  26  Vict.  c.  102,  s.  73.  The 
ighway  Act  adopted  some  of  these  provisions  with  or  without 
modifications,  and  introduced  others.  To  take  a  well-known 
instance  amongst  the  new  provisions,  the  rule  of  the  road  was  by 
sect.  78  made  enforceable  by  penalties  in  the  country,  but  its 
infringement  has  never,  it  appears,  been  treated  as  a  substantive 
offence  within  the  above  area.  The  provision  relied  on  by  the 
prosecution  was  also  new  in  so  far  as  it  extended  beyond  the 
obstructions  specified  in  Michael  Angelo  Taylor's  Act  (sects. 
64-78)  to  all  wilful  obstructions  whatever.  Sect.  112  of  the 
Highway  Act  provides  that  nothing  in  the  Act  '^  shall  be  con- 
strued to  abridge,  repeal,  alter,  amend,  or  interfere  with  the 
powers  and  provisions  in  Michael  Angelo  Taylor's  Act''  The 
question  then  arises,  whether  Michael  Angelo  Taylor's  Act  was 
meant  to  operate  in  the  said  area  exclusively  of  the  Highway 
Act,  or  whether  the  provision  relied  on  by  the  prosecution  may, 
in  its  present  application,  be  taken  to  supplement  the  powers  and 
provisions  in  Michael  Angelo  Taylor's  Act  without  '^  amending 
or  interfering  with  "  them. 

7.  Sect.  54  of  the  Police  Act  (2  &  3  Yict.  c.  47)  repeated  so 
many  of  the  provisions  relating  to  obstructions  and  nuisances  on 
the  thoroughfares  of  the  metropolis  which  were  already  contained 
in  sects.  64-78  of  Michael  Angelo  Taylor's  Act,  that  the  obiect 
in  view  was  presumably  to  supply  in  the  Police  Act  a  complete 
code  on  the  subject.  If  therefore  the  provision  relied  on  by  the 
prosecution  applied  to  the  said  area,  it  might  have  been  expected 
to  recur  in  the  Police  Act.  But  the  nearest  approach  to  such  a 
provision  is  found  at  the  conclusion  of  sect.  54,  sub-sect.  6,  where 
the  words  '^  wilfully  cause  any  obstruction  in  any  thoroughfare  " 
seem  always  to  have  been  held  to  be  limited  by  the  previous 
words  ^^  who  by  means  of  "  to  the  obstacles  thereinafter  specified, 
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a  limitation  which  may  have  prevented  this  clanse  from  having        Back 

been  depended  on  for  the  present  prosecation.  Houas. 

8.  Sect.  96  of  the  Metropolis  Local  Management  Act  (18  &  19       

Vict.  c.  120)  provides  that  1887. 

ETery  Tastrj  and  diatrict  board  shall,  within  their  pariah  or  dittriot  (exolnsiTely    ffighwtMs— 

of  aoy  other  penona  whatw>eTer),  execute  the  office  of,  and  be  surveyors  of  highways,  Qffsfructum  

and  have  all  such  powers,  authorities,  and  duties,  and  be  subject  to  all  such  liabilitiea,  pfoserution  6y 
as  any  surveyor  of  highways  in  England  is  now,  or  may  hereafter  be  invested  with,  or  jjqUc^^  AppU- 
liable  to,  by  virtue  of  hia  office.  '^  cationof 

general  Act  to 

The  cases  of  Harvey  v.  The  VeeU^  of  Bethnal  Green  (38  J.  P.   metropolis  — 
748),  and  8t.  Mary,  Newingim,  v.  /aco6«  (25  L.  T.  Rep.  N.  S.  «  ^f^^^n*' 
800;  L.  Rep.  7  Q.  B.  47;  41  L.  J.  72,  M.  C.)  fall  under  this    '^^"**  ^ 
section.     If  the  objections  raised  in  the  last  two  paragraphs  are 
either  of  them,  or  taken  together,  sonnd,  this  section  would  seem 
to  operate  as  the  first  extension  of  the  Highway  Act  to  the  said 
area;    but,  even  assuming  that  it  would  empower  vestry  and 
district  boards  to  enforce  the  provisions  relied  on  by  the  prose- 
cution, it  gives  no  such  power  to  the  police  or  private  persons, 

9.  On  the  above  grounds,  and  being  unable  to  find  any  authority 
for  a  prosecution  under  the  Highway  Act  by  the  police  or  private 
persons  for  causing  obstructions  in  the  said  area,  the  magistrate 
was  led,  with  hesitation,  to  dismiss  the  summons. 

The  question  submitted  for  the  consideration  of  the  High 
Court  was,  whether  the  magistrate  was  right  in  point  of  law  in 
dismissing  the  summons.  If  the  court  should  be  of  opinion  that 
he  was  right,  his  decision  was  to  stand ;  but  if  the  court  should 
be  of  the  contraiy  opinion,  the  case  was  to  be  remitted  back  to 
him  to  be  dealt  with  accordingly. 

Mead  for  the  appellant. — It  is  submitted  that  the  Highway 
Act  is  applicable  to,  and  can  be  enforced  within,  the  area  of  the 
Metropolitan  Police  District.  There  is  nothing  in  the  Act  to 
limit  its  application,  except  sect.  112,  which  merely  provides  that 
**  nothing  in  the  Act  shall  be  construed  to  abridge,  repeal,  alter, 
amend,  or  interfere  with  the  powers  and  provisions  in  Michael 
Angelo  Taylor's  Act.''  This  point  is  not  touched  in  the  case  of 
Harvey  v.  The  Vestry  of  Bethnal  Green  (88  J.  P.  743).  The 
question  there  was,  whether  certain  preliminaries  and  the  obtain- 
ing of  a  certificate  of  two  justices  had  been  properly  complied 
with.  The  street  there  was  within  the  metropolis,  but  the  point 
that  the  Highway  Act  did  not  apply  to  the  metropolis  was  not 
taken.  In  the  case  of  8t.  Mary,  Newington,  v.  Jacobs  (25  L.  T. 
Rep.  N.  £>.  800 ;  L.  Rep.  7  Q.  B.  47)  it  was  not  suggested  that, 
supposing  there  had  been  an  obstruction,  it  would  not  have 
been  met  by  the  provisions  of  the  Highway  Act.  That  the 
EUghway  Act  is  supplementary  to  Michael  Angelo  Taylor's 
Act  is  shown  by  sect.  112  of  the  former.  The  remedies  for 
obstructions  in  the  streets  of  the  metropolis  are  concurrent  and 
cumulative.  It  is  also  submitted  that  it  is  open  to  anyone  to  set 
the  law  in  motion  in  a  prosecution  of  this  sort,  and  therefore  that 
the  information  in  this  case  instituted  by  the  police  was  good* 
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Baok       There  is  no  restriction  in  the  Highway  Act  as  to  who  may 
„  ^'         prosecute  in  snch  a  case. 
^^J^        The  leepoBdent  was  not  represented. 

1687.  SkitH|  J. — This  is  a  case  stated  by  the  learned  magistrate  of 

„.  T —       the  Worship-street  Police-court,  and  he  says  himself,  in  the  case 
Ob^trui^on^  which  he  has  stated  for  the  opinion  of  this  court,  that  he  was  led 
Proiteattion  h^  with  hesitation  to  dismiss  the  summons,  and  he  seems  to  have 
^^^Ho  ^'''  ^^^^  doubtful  whether  he  was  right  in  dismissing  it.    We  have 
ge^^  ^Act  to  ^'^^  had  the  advantage  of  hearing  any  argument  in  support  of  the 
tnetrcpofU--  learned  magistrate's    decision,  but  we   have  the  reasons  upon 
^  *«)^*72*'  ^^^^^  ^^  acted  fully  set  out  by  him  in  the  case.    Now,  the  points 
*    *       '    to  be  decided  are,  first,  whether  the  operation  of  the  old  Highway 
Act  (5  &  6  WiU.  4,  c.  50)  extends  throughout  the  whole  of 
England,  or  is  limited  to  such  parts  as  have  no  special  legislation 
of  their  own  applicable  to  them.    There  is  nothing  in  the  High- 
way   Act  to  limit  the  sections  of  that  Act  to  any  particular 
locality,  and,  apart  from  any  special  exception,  it  seems  to  me 
that  it  would  apply .  to  the  whole  country,  with  the  exception  of 
the  special  turnpike  roads  and  the  roads  mentioned  in  sect^  113. 
Therefore  I  am  of  opinion  that  sect.  72  of  the  Highway  Act 
applies  to  the  locus  in  quo*    It  certainly  may  be,  and  indeed  it 
seems  to  be  the  case,  that  there  is  special  legislation  applicable 
to  the  hKU8  in  quo ;  but  such  special  legislation  is  cumulative, 
and  in  addition  to  the  provisions  of  the  Highway  Act,  and  does 
not  prevent  the  application  of  thejprovisions  of  the  Highway  Act 
to  tne  road  now  in  question.    That  answers  the  first  question 
which  is  put  to  us.    Then  the  next  question   is,  whether  the 
initiative  can   be    taken  by  the  police  in  a  prosecution  under 
sect.  72  of  the  Act.     Why  not  ?    Anyone  can  prosecute  if  an 
ofience  has  been  committed.     The  learned  magistrate   thought 
that  the  vestry  should  have  taken  the  initiative,  or  someone  who 
had  the  control  of  the  highway,  but  I  do   not  see  any  reason 
for  that  supposition.    It  seems  to  me,  therefore,  that  the  learned 
magistrate  might,  if  he  had  chosen,  have  found  that  the  respondent 
had  wilfully  obstructed  the  highway  within  the  meaning  of  sect.  72 
of  the  Hignway  Act,  and,  if  he  had  liked,  he  might  have  convicted 
him  upon  the  evidence  before  him.    The  case  must,  therefore, 
go  back  to  him  with  that  intimation  from  this  court. 

Wills,  J. — ^I  am  of  the  same  opinion.  I  am  not  able  to  find 
anything  which  limits  the  generality  of  the  operation  of  the 
Highwav  Act,  nor  anv  reason  to  prevent  its  applicability  to  the 
metropolitan  area.  If  there  are  any  exceptions  with  reference 
to  the  City  of  London — and  I  am  unable  at  the  moment  to 
ascertain  precisely  what  they  are — the  legislation  which  is  special 
to  the  City  is  not  intended  to  be  interfered  with.  If  that  is  so, 
the  effect  would  be  to  put  the  City  upon  the  same  footing  as  the 
rest  of  the  metropolitaji  area — namely,  that  wherever  there  were 
special  provisions  which  applied  to  those  areas,  and  also  applied 
to  the  kingdom .  in  general,  those  provisions  should  not  be 
interfered  with.    But  with  the  exception  perhaps  of  this  legis- 


CBIMJNAI#  LAW  CJJ3BS.  2&7  ^ 

lation,  there  is  nothing  to  limit  the  general  application  of  the       Back  , 
Highway  Act,  nor  is  there  anything  to  limit  its  application  to  the     houos. 

parts  of  London  other  than  the  metropolitan  «rea.     Then  as  to  the        

other  point.  I  see  no  difficulty  whatever  as  to  the  initiation  of  l^^*  - 
a  prosecution  under  sect.  72  of  the  Highway  Act.  The  section  u^hways^ 
appears  to  create  an  offence,  and  where  an  offence  is  created,  oUtructMn^ 
with  a  penalty  attached  to  it,  anyone  can  initiate  the  prosecution.  ^^^SJJJf]^'^'*  ^ 
There  is  no  subsequent  legislation  interfering  with  the  general  ^  ^^  ^  ' 
right  to  prosecute  under  this  section.  It  seems  to  me,  therefore,  general  Act  to 
tl^t  the  case  must  go  back  to  be  dealt  with  by  the  leanied  ''f'^*^^''^^ 

magistrate.  c.5d,«.72 

Case  remitted. 
Solicitors  for  the  appellant,  The  Solicitor  to  the  Treasury. 
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Wednesday,  May  11,  1887. 
(Before  Lord  Colbbidgb,  C.J.,  and  SxitH,  J.) 

DuscAN  (app.)  V.  ToKS  (resp.).  (a) 

Practice — Petty  sessions — Prosecution  by  inspector  for  the  Society 

for  the  Prevention  of  Cruelty  to  Animals — Right  of  such  inspector 

to  conduct  case  a/nd  to  examine  and  cross-examine  witnesses — 

Summary  Jurisdiction  Act  1848  (11  ^  12  Vict.  c.  43),  ss.  12,  14. 

An  inspector  for  the  Society  for  the  Prevefntion  of  Cruelty  to 
AfUmcds,  who  has  preferred  a/n  information  and  complaint, 
before  a  court  of  stmimary  jurisdiction,  agamst  any  person  for 
cruelty  to  animals,  has  a  right  to  appear  on  behalf  of  svAih 
society,  and  to  examime  and  cross-examine  witnesses  on  the 
hearing  of  such  information. 

CASE  stated  by  two  justices  of  the  peace  for  the  borough  of 
Tewkesbury. 
1.  At  a  court  of  summary  jurisdiction  holden  at  Tewkesbury, 
in  and  for  the  borough  of  Tewkesbury,  on  the  29th  day  of 
October.  1886,  an  information  and  complaint  was  preferred  by 
Andrew  Duncan,  of  Cheltenham,  in  the  county  of  Gloucester, 
inspector  to  and  for  the  Society  for  the  Prevention  of  Cruelty  to 
Animals  (hereinafter  called  the  appellant)  against  Robert  Toms 
(hereinafter  called  the  respondent),  under  the  2nd  section  of  the 
statute  12  &  13  Vict.  c.  92,  charging  that  the  respondent  did,  on 

(a)  Reported  by  Hbnbt  Lhob,  Esq., 
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DmiGAii     ihe  18th  day  of  October,  1886,  at  the  borough  of  Tewkesbary 

j,^^^       aforesaid,  nnlawfdlly  and  cruelly  beat  and  ill-treat  a  certain 

..^       animal,  to  wit,  a  dog,  by  then  and  there  kicking  the  same,  con- 

1887.       trary  to  the  form  of  the  statute  in  such  case  made  and  provided. 

P^^^Q  ,         2.  Upon  the  hearing  of  the  said  information  and  complaint,  the 

Conduct  <^    appellant  appeared  beK)re  as  on  behalf  of  the  said  Society  for  the 

ffrotetnitionbg  Prevention  of  Cruelty  to  Animals,  and  proceeded  to  examine 

l^wauiotof  *'^®  owner  of  the  said  dog  referred  to  in  the  said  information  and 

CmtHy  to    complaint,  whereupon  the  solicitor  for  the  respondent  objected 

Animi/§—    to  the  appellant  being  allowed  to  examine  and  cross-examine 

ff^^l^^^l^  witnesses,  on  the  ground  that  he  was  not  a  counsel  or  solicitor, 

itupector^    c^d  that  the  society,  who  were  the  real  prosecutors  in  the  case, 

11  f  12  VieL  could  only  appear  by  counsel  or  solicitor,  m  pursuance  of  sect.  12 

c  43. «.  12,14.  Qf  ^jjg  Summary  Jurisdiction  Act,  1848.     The  appellant  claimed 

the  right  to  appear  before  us  on  behalf  of  the  said  society,  and  to 

conduct  the  case,  and  to  examine  and  cross-examine  witnesses. 

8.  We  were  of  opinion  that,  bearing  in  mind  the  decisions  of, 
and  remarks  made  by  the  judges  in,  the  following  cases — Beg*  v. 
BHce  (2  B.  &  Aid.  606) ;  Beg.  v.  Justices  of  Lancashire  (1  Chit. 
602) ;  Beg,  v.  Stoddart  (Dickenson's  Quarter  Sessions,  152,  476; 
and  11  Cox  C.  C.  422) ;  Oobbett  v.  Hudson  (1  B.  &  B.  18) ;  Beg. 
V.  Oumey  (11  Cox  C.  C.  414) — and  that  this  prosecution  was  not 
at  the  suit  of  a  private  individual  for  private  redress,  but  was  a 
proceeding  at  the  suit  of  the  Crown  in  the  same  way  as  proceed- 
ings for  an  indictable  offence,  the  appellant  had  no  right  to 
conduct  the  case  on  behalf  of  the  said  society,  and  to  examine 
and  cross-examine  witnesses.  The  Summary  Jurisdiction  Act  of 
1848  (11  &  12  Vict.  c.  48) ,  s.  12,  provides  that  every  complainant 
or  informant  shall  be  at  liberty  to  conduct  such  complaint  or 
information  respectively,  and  to  have  the  witnesses  examined  and 
cross-examined  by  counsel  or  attorney  on  his  behalf,  which 
words  appear  to  us  to  qualify  the  earlier  clause  enabling  the 
informant  to  conduct  the  information.  This  is  borne  out  by  the 
marginal  note,  ''  Parties  allowed  to  plead  by  counsel  or  attorney ,'' 
and  also  by  the  clause  immediately  preceding  the  one  above 
(quoted,  which  provides  that,  ^'The  party  against  whom  such 
information  is  laid  shall  be  permitted  to  m&e  his  fuU  answer 
and  defence  thereto,  and  to  have  the  witnesses  examined  and 
cross-examined  by  counsel  or  attorney  on  his  behalf."  We  there- 
fore allowed  the  objection  raised  by  the  respondent's  solicitor, 
and  offered  the  appellant  an  adjournment  of  the  case  to  enable 
him  to  consult  the  said  society,  but  which  he  declined  and 
preferred  the  case  proceeding. 

4.  We  accordingly  heard  the  evidence  of  the  owner  of  the  said 
dog  and  the  witnesses  called  by  the  appellant,  and  being  satisfied 
that  the  beating  and  ill-treating  of  the  said  dog  was  not  proved, 
we  dismissed  the  said  information  and  complaint.  No  witness 
was  called  on  behalf  of  the  respondent. 

5.  The  appellant  and  the  said  society  being  dissatisfied  with 
our  refusal  to  allow  the  appellant  to  conduct  the  said  case,  and 
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to  examine  and  oroaa-ezamine  witneaaes^  aorved  aa  on  the  5tli      Dowuzc 
day  of  Noyember,  1886,  with  the  following  notice :—  .j,^ 

In  the  matter  of  an  informatioii  wherein  the  onderaigned  Andrew  Danoan  was  the         1887. 
informant  and  Robert  Toms  defendant,  heard  before  and  determined  by  yon  at  _ 

Tewkesbury,  on  the  29th  day  of  October,  1886,  I,  being  aggriered  by  your  refusal  to     /Voctio^— 
allow  me  to  eondnot  my  case,  or  to  cross-examine  witnesses  at  &e  hearing  of      CtmAuinf 
the  said  information,  and  by  the  determination  of   the   said  information    wil£ont  nintocMtion  bw 
being  allowed    to   conduct  my  case  or  to  examine  or  cross-examine  witnesses,     SooU^  far 
hereby  giro  you    notice,    pursuant    to  the    provisions    of    the    28rd    section    of  p^^^^joiom  ci 
the  Summary  Jurisdiction  Act,  1879,  that  I  desire  to  question  the  order  made  on  the      ChisUy  to 

said  information,  on  the  (rronnd  that  your  refusal  to  allow  me  to  conduct  my  case  or      Ammalt 

to  examine  or  cross-examine  witnesses  at  the  said  hearing  is  erroneous  in  point  of  law,     i^^^^^^m^^^ 
and  I  hereby  apply  to  yon  to  state  and  sign  a  special  case  setting  forth  the  ^ts  of  the  w  iptfassMt  6y 
oasoi,  and  the  grounds  on  which  the  proceedings  were  qoestioned  by  me  on  the  hearing      jnmwtfsr— 
of  the  said  information,  in  order  that  I  may  obtain  the  opinion  of  the  Qaeen*s  Bench  \\  ^  13  Ftcf. 
Division  of  the  High  Court  of  Justice  thereon.— Dated  this  4th  day  of  November,  1886.  c.  48km.  12  lii 

And  on  the  aame  day  the  appellant,  with  hia  aolicitor^  appeared 
before  ns  in  anpport  of  the  aaid  application,  whereupon  we 
oonaented  to  atate  and  aign  a  caae  for  the  opinion  of  thia 
honourable  court,  and  the  appellant  and  hia  aurety  (the  chairman 
of  the  aaid  aociety)  entered  into  a  recognisance,  aa  required  by 
the  atatute  in  that  behalf,  and  we  have  therefore  atated  thia  oaae 
for  the  opinion  of  the  court  thereon. 

6.  The  queation  for  the  opinion  of  thia  honourable  court  is, 
whether  the  appellant  had  a  right  to  appear  on  behalf  of  the  aaid 
aociety,  and  to  examine  and  croaa-ezamine  witneaaea  on  the  hearing 
of  the  aaid  information  and  complaint. 

Sect.  14  providea  that,  if  the  defendant  do  not  admit  the  truth 
of  anch  complaint  or  information,  the  juaticea  ahall  proceed  to 
hear  the  proaecutor  or  complainant,  and  auch  witneaaea  aa  he 
may  examine,  and  auch  other  evidence  aa  he  may  adduce,  &c. 

Golam  (with  Waddy,  Q.C.)  for  the  appellant. — The  whole  law 
on  the  aubject  ia  contained  in  two  aectiona  of  the  Summary 
Juriadiction  Act,  1848.  By  aect.  12  the  proaecutor  can  conduct 
hia  oaae  by  counael  or  attorney,  if  he  ao  chooaea ;  and  by  aect.  14 
the  proaecutor,  who  ia  the  informant  here,  can  conduct  hia  own 
eaae.     [Stopped.] 

Mcicmarran  for  the  reapondent. — In  criminal  proceeding  the 
proaecutor  haa  no  locus  ata/ndi,  the  suit  being  that  of  the  Crown. 
Thia  haa  been  held  in  many  caaea  of  indictable  offencea,  aome  of 
which  are  mentioned  in  the  apecial  caae,  and  the  aame  rule 
appliea  to  criminal  proceedinga,  aa  diatinguiahed  from  civil 
proceedinga,  before  magiatratea,  unleaa  the  atatute  altera  the  law 
in  that  reapect.  Reading  aecta.  12,  14,  and  15  together,  the 
oonatruction  which  ahould  be  placed  upon  them  ia,  that  in 
criminal  proceedinga  a  proaecutor  can  only  be  heard  aa  a  witneaa, 
though  he  haa  a  right  to  employ  counael  or  attorney  to  conduct 
the  proaecution.  In  Webb  v.  OatMove  (50  J.  P.  795)  the  court 
atrongly  condemned  the  practice  of  allowing  police  officera  to  act 
aa  advooatea  in  courta. 

Lord  CoLiBUHii,  C.J. — In  the  general  obaervationa  made  in 
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^omui      Webb  y.  Oatchlove  (50  J.  P.  795)  I  ahoold  entirdy  oohcar.     I 
Taiu.       ^^tP^^^  ^^^  it  is  a  bad  praotioe  for  a  polioeman^  bcnng  a  general 
..-.       officer  of  the  law^   and  one  who   ought  to  stand  indifferent 
1S87.       between  the  parties,  to  appear  and  act  as  an  advocate  in  coarts 
Py^i^^^    of  jnstioe.    I  entirely  agree,  and  I  entirely  concur  in  the  obser- 
.  Qmdmet  of   Tatious  made  in  that  case  against  such  a  practice ;  but  here  we 
P^mriM  6y  have  a  different  case.    This  is  a  case  stated  by  justices,  under 
Prm^a£n9f  ^^  ^  ^^  Vict.  c.  43,  setting  out  that,  in  an  information  laid 
CrwUtjf  to    against  the  respondent  by  the  appellant,  tiie  justices  refused  to 
^»^gj^  allow  the  appellant  to  examine  and  cross-examine  witnesses,  and 
^fwitnMMb^ ^^®  question  is  whether  they  were  right  in  refusing  him  leave  to 
Hupertefw    examine  and  cross-examine  witnesses  in  the  fa^  of  the  plain 
1  J#  12  Ffci  words  of  the  Act  of  Parliament,  which  says  that  they  " shall '* 
**'**•    'proceed  to  hear  the  prosecutor,  Ac.    I  think  they  are  entirely 
wrong.     Sect.  12  provides  that  **  every  complainant  or  informant 
shall  be  at  liberty  to  conduct  such  complaint  or  information 
respectively,  and  to  have  the  witnesses  examined  and  cross- 
examined  by  counsel  or  attorney  on  his  behalf.^'    This  means 
that  they  shall  be  at  liberty,  if  they  think  fit,  to  employ  a  counsel 
or  solicitor  in  their  behalf;  not  that  they  must  do  so.     Then 
sect.  14  provides  that  ''  the  justices  shall  proceed  to  hear  the 
prosecutor    or    complainant,  and   such   witnesses   as  he    may 
examine,  and  such  other  evidence  as  he  may  adduce  in  support 
of  his  information  or  complaint.^'     This  shows  that  a  person  who 
conducts  a  prosecution  may  go  into  the  witness-box  himself  and 
g^ve  evidence.  We  must  answer  the  question  raised  in  this  case  in 
the  affirmative,  and  say  that  the  appellant  is  entitled  to  appear 
and  to  examine  and  cross-examine  witnesses  on  the  hearing  of 
the  information. 

Smith,  J. — ^I  am  of  the  same  opinion. 

Judgment  for  appellant,  with  coata. 
Solicitor  for  the  appellant,  A.  Leslie,  for  Ryla/nd  and  Waghome, 
Cheltenham. 

Solicitor  for  the  respondent,  Sweeting. 


OKIMIKAIi  LAW  CASES.  271 


QUEEN'S   BENCH  DIVISION. 

April  19,  20,  21,  and  June  23,  1887. 

(Before  Lord   Colkbidoe,   O.J.,  Grove,  J.,  Pollock,   B.,   and 

Hawkins,  J.) 

Reg.  on  the  prosecation  of  The  National  Liberal  Land  Gokpant 
Limited  v.  lbs  Inhabitants  or  the  Gountt  ov  Southampton,  (a) 

Bridge  —  County,  liability  of,  to  repair — User  and  utility -^^ 
Acquiescence  and  adoption — Dedication  to  the  public — Utatute 
of  Bridges  (22  Hen.  8,  c.  5). 

To  render  the  inhabitants  of  a  county  liable  for  the  repair  of  a 
bridge  buiU  by  a  private  individual,  and  used  by  the  public, 
mere  utility  to  and  user  by  the  public  are  not  conclusive  against 
the  county ;  nor,  on  the  otlier  hand,  is  it  necessary  in  every  case 
to  prove,  in  addition  to  such  utility  and  user,  any  overt  act  of 
acquiescence  or  adoption  by  the  county.  It  is  in  each  case  for 
the  jury  to  say  whether  the  evidence  of  utility  and  user  is 
sufficient,  under  all  the  drcumstccnces  of  the  case,  to  show  a 
dedication  to  and  adoption  by  the  county.  In  the  latter  event 
only  will  the  county  be  liable  to  repair  the  bridge. 

Decision  of  Divisional  Court  {reported  in  16  Cox  C.  C.  117 ;  55 
L.  T.  Rep.  N.  8  322)  in  part  dissented  from. 

THIS  was  a  motion  to  make  absolute  a  rule  niai  obtained  by 
the  prosecutors  for  the  new  trial  of  an  indictment  preferred 
against  the  inhabitants  of  the  county  of  Southampton  for  the 
non-repair  of  a  bridge  built  by  the  prosecutors,  the  National 
Liberal  Land  Company  Limited,  over  the  river  Itchen. 

The  indictment  first  came  on  for  trial  before  Stephen,  J.,  and  a 
special  jury,  at  the  Bristol  Assizes  in  February,  1886,  when,  in 
answer  to  a  question  left  to  them  by  the  learned  judge,  the  jury 
found  that  the  bridge  in  question  had  been  dedicated  to  the 
public  by  the  prosecutors,  and  thereupon  a  verdict  of  guilty  was 
entered  against  the  defendants  on  one  of  the  counts.  Upon  the 
other  counts  of  the  indictment  the  defendants  were  acquitted. 

On  a  motion  for  a  new  trial,  a  divisional  court  (consisting  of 
Wills  and  Grantham,  JJ.)  made  absolute  the  rule  nisi  which  had 
been  obtained  for  a  new  trial,  on  the  ground  that  mere  dedication 
to  the  public  of  the  bridge  was  not  sufficient  to  make  the  county 
liable  for  its  repair,  unless  there  was  also  evidence  of  acquiescence 
by  the  county  in  the  building  and  dedication  of  the  bridge. 

(a;  Reported  by  F.  A  Cbailshhii,  Esq.,  BarrUter-at-Law. 
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Rm.  trial  was  granted^  are  folly  reported  in  16  Cox  C.  G.  117;  55 

/^  L.  T.  Rep.  N.  S.  822 ;  17  Q.  B.  Div.  424 ;  55  L.  J.  158,  M.  0. 

iNHABiTARn       '^^  ^^^  ^^  ^^^  csse,  and  the  grounds  upon  which  this  new 

OF  THfl  On  the  re-trial  of  the  indictment  before  Mathew^  J.^  and  a 

CouMTT  OF  special  jury,  at  the  Bristol  Assizes  in  February,  1887,  the  jury 

.1.      '  found  a  verdict  of  not  guilty,  and  the  defendants  were  acquitted 

1887.  accordingly, 

,  ..  ■ —  Mathbw,  J.  summed  up  the  case  to  the  jury  as  follows : — 

wm  rl^ir^  ^^^^^^^^^  ^^  ^^^  }^^J»  ^^^  defendants  in  this  case  are  the 
bridge^Ldabi-  inhabitants  of  the  county  of  Southampton.  That  somewhat 
%o/co««iy— yj^gjiQ  j^jjj  indeterminate  description  is  the  one  by  which  the 
in  ^^S^—  present  defendants  are  prosecuted,  and  the  prosecutors,  whom 
User  and  we  are  now  informed  are  the  National  Liberal  Land  Company, 
ttrt%~22  jQgigi;  that  the  inhabitants  of  the  county  of  Southampton  accepted 
*  'a  gift  of  this  bridge  from  them,  the  Land  Company,  with  the 
obligation,  from  the  time  they  accepted  it,  to  keep  that  bridge  in 
repair.  Now,  that  is  the  case  which  is  sought  to  be  made  out 
by  the  prosecutors  against  all  the  inhabitants  of  the  county.  The 
inhabitants  of  the  county  say :  ^'  We  never  took  upon  ourselves 
any  such  burden,  and  you  cannot  point  to  any  act  of  any  consti- 
tuted authority,  that,  under  any  statute,  or  by  usage,  or  by  any 
other  understanding,  could  be  fairly  said  to  represent  us  as  a 
body,  and  you  cannot  show  that  we  ever  accepted  of  the  gift  of 
the  bridge,  with  the  consequent  liability  to  Keep  it  in  repair.'' 
Now,  gentlemen,  the  law  upon  the  subject  is  certainly  left  in 
some  degree  of  uncertainty.  The  whole  law  of  dedication  to  a 
community  is  a  difficult  topic  to  deal  with,  because  it  is  not  easy, 
when  a  community  does  not  act  through  properly  constituted 
representatives,  but  difficult  to  prove  the  assent  of  every  individual, 
or  the  assent  of  such  a  majority  of  all  the  individuals  as  to  lead 
to  the  conclusion  that  the  general  body  agreed ;  but,  at  the  same 
time,  the  wiser  and  safer  course  is  to  put  to  you,  as  plain  men  of 
business,  the  question  whether  you  think  there  has  been  any  such 
action  on  the  part  of  the  inhabitants  of  this  county  as  to  indicate 
that  they  accepted  this  gift  with  the  consequent  burden.  Now, 
gentlemen,  wnat  is  the  history  of  this  property?  I  can  well 
understand  a  case  being  presented  to  a  jury,  where,  for  a  long 
time,  the  necessity  has  been  felt  for  constructing  a  bridge 
in  a  particular  locality,  and  where  public  meetings  have  been 
held  indicating  the  necessity  for  such  communication  ;  and  where 
applications  have  been  made  to  quarter  sessions  and  other 
public  bodies,  to  aid  in  the  construction  of  a  bridge,  and  where 
someone  has  stepped  forward,  after  objection  has  been  made  that 
the  expenditure  would  be  too  great,  some  man  of  public  spirit, 
and  said,  '^  Now  I  will  build  a  bridge/^  I  can  well  understand 
the  jury  saying,  under  such  circumstances,  there  was  a  public 
demand  for  it,  and  if  a  man  of  public  spirit  found  the  money  to 
build  the  bridge,  that  he  did  that  for  the  public  benefit,  and  the 
public  took  it  with  the  understanding  that  they  would  undertake 
the  repair  of  it.     In  such  a  case  as  that  I  do  not  say  that  it  would 
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be  law^  bat  I  can  well  andersfcand  in  sach  a  case  as  that^  if  tbe         kbg. 
inhabitants  afber  some  years  had  refused  to  bear  their  harden,  a        _**' 
jary   saying,   '^  We  are  satisfied,   after  what    took  place  with  iNHABrr^im 
reference  to  the  erection  of  this  bridge,  that  it  was  to  pabh'c      of  the 
manificence  that  they  owed  the  bridge,  and  it  was  accepted  on  gP^"^"  °' 

behalf  of  the  public  on  the  understanding  that  the  man  who  fonnd        

the  money  to  baild  it  should  not  be  under  the  obligation  of        1887. 
keeping  it  for  all  time  in  repair.''     As  I  say,  I  can  understand     ..  — ' 
that,  but  is  this  a  case  of  that  sort  ?     Now,  you  have  heard  tne  ^.r^w-  o7 
inhabitants  of  the  county  twitted  wich  their  ingratitude  to  the  bridge— Liahi- 
National  Liberal  Land  Company.     Here  was  17,000/.  worth  of^'jf^^'^ 
iron  handed  over  to  this  ungrateful  county,  and  the  county  took  t„  (jkS^im^ 
it,  and  then,  when  called  upon  to   lay    out  a  few  pounds  in     Ua&-  and 
painting,  it  declines  to  do  it.     Gentlemen,  do  you  really  think   ff^%'~% 
that  the  land  company  had  any  regard  to  the  county  in  the  '  ^' 

construction  of  the  bridge  ?  It  is  all  very  well  to  bring  down  an 
eminent  politician,  and  to  have  the  great  man  hand  over  the  bridge 
to  the  mayor  of  Southampton.  The  mayor  of  Soathampton  is 
not  one  of  the  present  defendants.  He  is  mayor  of  the  town  of 
Southampton,  a  different  county  from  this.  Certain  minds 
of  an  ingenious  character  no  doubt  might  be  disposed  to 
infer  that  what  was  being  done  was  done  purely  out  of  public 
spirit,  and  from  no  other  motive.  But  what  do  we  know  about 
it  now?  We  know  now  why  that  bridge  was  built.  The 
National  Liberal  Land  Company  had  bought  an  estate  on  the 
other  side  of  the  river.  We  do  not  know  what  they  gave  for  it, 
but  we  know  what  it  is  worth  now.  That  estate,  probably  con- 
sisting of  green  fields,  being  cat  off  from  Soathampton,  and  cut 
off  from  the  rest  of  the  neighbourhood  by  that  intervening  river, 
the  Itchen,  the  first  thing  to  do,  you  know,  to  bring  those  green 
fields  into  the  character  of  a  building  estate,  waste  connect  them 
with  the  town  of  Southampton,  and  coax  the  city  across  the  river 
into  the  green  fields  on  the  other  side  of  the  Itchen.  For  that 
reason,  and  for  that  reason  only,  I  should  think  (it  is  entirely  for 
yon)  the  17,000Z.  was  paid.  That  is  a  good  round  sum,  and  the 
property  mast  have  been  acquired  under  favourable  circumstances 
to  admit  of  that  expenditure,  and  you  will  have  very  little  doubt, 
I  should  think,  that  it  was  the  fact  that  the  bridge  was  put  there 
that  gave  that  property  the  value  of  300Z.  an  acre,  which  now  they 
put  the  property  at.  Those  are  the  circumstances  under  which 
this  bridge  came  into  existence,  and  I  asked  the  learned  counsel 
to  point  oat  to  me  any  case  in  which,  a  bridge  having  been  built 
for  parely  personal  objects  in  the  first  instance,  and  where  there 
was  nothing  more  than  the  fact  that  the  public  used  it  afterwards, 
it  was  held  that  there  had  been  a  dedication  to  and  an  acceptance 
by  the  public ;  and,  although  cases  were  referred  to,  I  am  not 
aware  of  any  clear  authority  upon  that  point.  Now,  gentlemen, 
that  being  so,  and  these  being  the  circumstances  under  which 
the  bridge  came  into  existence,  it  is  said :  ^'  Why  did  not 
some  one  object  to  what  this  company  was  doing,  if  the  inhabitants 

VOL.  XVI.  T 
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Rbq.       of  the  county  were  not  afterwards  to  repair  the  bridge  f  *^     Bat 

J'*  why  should  anyone  object  f     The  individoals  who  lived  in  the 

Inhabxtants  ueighboorhood  had  the  convenience  of  the  bridge.     It  was  to  be 

or  THE     -a  free  bridge^  and  it  was  convenient  of  coarse  that  the  estate 

County  op    should  communicate  readily  with  the  town.     Why  should  anyone 

'  object  ?      It  is  said  that    the  navigation    was   interfered  with. 

1887.  What  proof  is  there  that  it  was  interfered  with^  so  that  anybody 
,.  ■  wQuId  be  likely  to  prosecute  this  company  for  what  it  was  doing  ? 
now-r^aiVo/ What  evidence  of  assent  of  the  whole  body  is  there?  It  is 
hridge—Liabi'  said  that  this  road  brings  Southampton  into  dose  communication 
^Ac^J^ce  ^'^^  Chichester  and  Portsmouth.  Is  that  the  reason  why  the 
in  deSioation^  bridge  was  put  there  f  People  had  been  living  there  for 
Usar  and  ceuturics  without  it.  Do  you  think  there  was  any  anxiety  on  the 
tt<t/i<|— 22  pj^p^  Qf  ijhe  people  of  Southampton  to  have  a  bridge  there  ?  It 
'  *  ^'  '  is  nonsense^  it  appears  to  me  (but  it  is  entirely  for  you),  to  say 
that  any  such  motive  induced  the  making  of  that  bridge.  What 
object  had  this  company  in  bringing  their  estate  nearer 
Portsmouth  and  Chichester?  None.  They  wanted  to  bring  it 
nearer  Southampton.  That  is  the  cue  point  to  which  their 
attention  was  directed.  They  appear  to  have  known  perfectly 
well  what  this  structure  meant,  and  from  the  first  have  had 
considerable  anxiety  about  getting  the  county  to  accept  it.  In 
those  days  they  appear  to  have  had  a  natural  doubt  as  to  how 
the  county  was  to  get  it.  They  applied  to  the  trustees  in  quarter 
sessions,  who  I  am  by  no  means  clear  in  law  represent  the  county, 
but  there  is  very  strong  evidence  that  the  sessions  did  not 
undertake  the  repair  of  this  structure.  The  quarter  sessions  did 
nothing  in  the  world  to  lead  the  land  company  to  suppose  they 
would  accept  the  burden,  and  the  company  had  early  intimation 
that  the  county  did  not,  so  far  as  quarter  sessions  could  decide 
the  matter,  undertake  the  burden  of  these  repairs.  You  know, 
shortly  after  the  solemn  dedication  of  this  bridge,  the  embank- 
ment  on  one  side  of  it  began  to  give  way,  there  was  what  is  called 
a  settlement,  and  that  was  within  a  few  months  almost  after  the 
bridge  was  constructed.  No  one  can  predict  to  what  extent  the 
settlement  of  a  structure  of  that  kind  may  go,  or  what  may  take 
place  after  it  has  been  standing  for  some  time.  In  this  case  there 
was  a  subsidence,  and  we  do  not  know  what  it  cost  to  set  it  right, 
but  it  was  set  right  by  those  who  are  suggested  to  be  the  real 
owners  of  the  property,  namely,  the  National  Liberal  Land 
Company,  who  built  the  bridge.  Since  then  there  appears  to 
have  been  a  further  settlement.  Now  what  took  place  with 
reference  to  that  is  worth  adverting  to.  This  company  placed 
itself  in  communication  with  the  surveyor  of  the  county.  The 
surveyor  had  certain  powers  under  an  Act  of  Parliament  which 
has  really  no  bearing  on  the  question  of  liability  whatever.  It  was 
one  of  the  conditions  of  being  allowed  to  build  the  bridge  that  they 
should  have  his  sanction  under  an  Act  of  Parliament,  and  they 
applied  for  his  sanction,  and  he  does  appear  to  have  superintended 
the  erection  of  the  bridge  in  a  certain  sense,  but  he  never  was  satis* 


ORIMIKAL  LAW  CASE8.  276 

fied  aboat  these  approaches,  and  never  gave  a  final  certificate  in        Ru« 
respect  of  them.    The  people  who  tell  yoa  they  have  dedicated  the        ^^ 
bridge  to  the  pablici  and  that  the  public  have  accepted  it,  go  on   iwBABiTAim 
discnssing  with  him  what  final  steps  are  to  be  taken,  and  do      or  thb 
some  repairs  long  after  the  period  at  which  the  bridge  is  thrown  g^^'JJJ^prox 

open,  and,  as  they  say,  the  repairs  are  taken  from  their  shoulders        

and  pat  on  to  the  shoulders  of  the  public.     If  this  company  was        1887. 

not  liable  for  that,  I  suppose  they  aiterwards  could  say,  "  We  are  ,  jic^IIZ  j^ 

entitled  to  come  down  upon  you  the  county,  not  only  to  repair  it,  'Im-repair  </ 

bat  to  keep  the  bridge  standing,  which  is  what  you  undertook  to  bridger—Liabi- 

do  when  you  accepted  the  dedication  from  us.'*     They  might,  or  Jjfj[  ^f  9*^^^ 

might  not,  say  that.     So  much  for  the  repairs  of  the  embank-  in  dedication— 

ment.     But  then  there  was  something  more.     A  few  months  after     ^f^r  aiuf 

this  bridge  had  been  thrown  open,  and  presented,  with  three  ff^^^^^\ 

coats  of  paint,  to  the  mayor  of  Southampton,  it  wants  a  new  coat 

of  paint,  or  rather  two  coats,  within  a  few  months.    That  requires 

an  expenditure  of  lOOZ.  odd,  or  thereabouts,  and  we  are  told  that 

the  expenditure   under  very   favourable    circumstances    would 

require  to  be  renewed  every  two  years,  but  the  witness  was  not 

prepared  to  say  it  might  not  be  in  a  much  less  time,  because  this 

bridge  is  in  an  unusually  exposed  position,  and  so  close  to  sea 

water  that  the  process  of  rust  and  corrosion  may  go  on  very 

rapidly.    That  being  so,  the  public  might  well  think  twice  before 

they  accepted  a  bridge  with  an  obligation  of  that  sort  upon  the 

inhabitants,  who  found  their  way  from  Southampton  previously 

without  this  bridge,  and  without  any  complaint,  so  far  as  we  can 

see.     Why  should  the  county  accept  this  burden  from  year  to 

year,  and  what  is  the  consideration?    The  erecting  of  this  bridge 

might  be  a  convenience  to  people  coming  from  a  distance,  but  it 

wonld  be  far  more  convenient  to  those  who  expected  to  buy  or 

obtain  land  on  this  estate.    (Gentlemen,  I  do  not  know  that  I  can 

assist  you  farther  than  I  have.    You  must  give  your  own  view 

about  it.    Do  yon  believe  the  inhabitants  of  this  county  ever 

took  to  this  bridge,  and  are  under  any  obligation  to  repair  it  f 

If  you  think  they  are,  you  will  say  they  are  guilty  on  the  third 

count  of  this  indictment.     If  you  think  that  is  not  made  out  to 

yonr  satisfaction,  you  will  acquit  them. 

The  jury  found  a  verdict  of  not  guilty. 

The  prosecutors,  being  dissatisfied  with  the  summing-up  of 
Mathew,  J.,  obtained  a  rule  msi,  calling  upon  the  defendants  to 
show  caase  why  this  verdict  should  not  be  set  aside  and  a  new 
trial  had  on  {inter  alia)  the  following  gprounds:  (1)  That  the 
judge  did  not  direct  the  jury  that  if  they  found  that  so  much  of 
the  bridge  as  is  >within  the  county  of  Southampton,  and  in  a 
highway,  was  erected  in  a  substantial  and  commodious  manner, 
under  the  directions  and  to  the  satisfaction  of  the  county 
surveyor,  and  that  it  had  been  dedicated  to  and  used  by  the 
public^  and  was  of  public  utility,  and  was  out  of  repiir,  they 
ought  to  find  a  verdict  of  guilty  against  the  defendants;  (2) 
That  the  judge  did  not  direct  the  jury  that  the  bridge  had  been 

T  2 
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Rw.  irrevocably  dedicated  to  the  ase   of  the   public,   and   that  the 

J'*  prosecutors  could  not  therefore  legally  remove  the  same;    (8) 

Inhabttamts  I'hat  the  judge  directed  the  jury  that  they  ought  to  acquit  the 

OF  THB  defendants  unless  they  had  accepted  the  dedication  of  the  bridge 

CooNTT  OF  ^i^'jj  ^j^g  intention  of  keopincr  it  in  repair ;  (4)  That  the  judere 

oOUTHAKPTON  •  c^'«/  jo 

' '  left  the  question  of  the  obligation  to  repair  the  bridge  to  the 

1887.       jury,  whereas  such  question  was  upon  the  evidence  a  question  of 

... "        .    law  and  not  of  fact ;  (5)  That  the  judge  did  not  direct  that  if 
non-repair  of  acquiescence  or  adoption  of  the  bridge  by  the  public,  or  the 

hridger^Liabi'  county.  Otherwise  than  by  user,  was  necessary  in  order  to  render 
Itty  of  county  j-j^^  countv  liable  to  repair  it,  the  fact  that  no  proceedinfirs  by 

in  dedication-^  indictment  or  otherwise  had  been  taken  against  the  prosecutors 

Umt  and    in  respoct  of  their  erection  of  such  a  bridge  in  a  navigable  river, 

«ft/f<|— 22    Qj.  j^  respect  of  their  interference  with  the  rights  of  the  public  in 

'   '  '  '   the  foreshore,  was  evidence  of  such  acquiescence  or  adoption, 

and  the  judge  did  not  direct  the  jury  how,  or  on  whose  part, 

acquiescence  or  adoption,  if  necessary,  could  have  arisen  or  taken 

place. 

Oharles,  Q.C.  (/.  F.  Aiistin  and  Selater  Booth  with  him),  for 
the  defendants,  showed  caused  against  the  rule. — ^The  defendants 
having  been  acquitted  on  a  criminal  charge,  it  is  submitted  that 
the  court  have  no  jurisdiction  to  grant  a  new  trial.  The  prose- 
cutors had  no  power  to  dedicate  the  bridge  in  perpetuity,  by 
reason  of  the  terms  of  their  grant  from  the  Crown,  which  did  not 
constitute  the  prosecutors  pwners  in  fee  simple:  {Rex  v.  The 
Inhabitants  of  Lindaey,  14  East,  817.)  Vhe  dedication  of  a  way 
to  the  public  must  be  in  perpetuity;  it  cannot  be  made  for  a 
limited  time,  certain  or  uncertain  :  {Dawes  v.  Hawkins,  4  L.  T. 
Rep.  N.  S.  288 ;  8  0.  B.  N.  S.  848;  29  L.  J.  848,  0.  P.)  In  the 
present  case  there  is  a  power  of  purchase  left  in  the  Grown ;  a 
right  has  also  been  reserved  to  the  Board  of  Trade  to  order  the 
bridge  to  be  pulled  down.  The  property  may  be  taken  away 
from  the  prosecutors,  therefore  they  cannot  dedicate  it :  {Reg.  y. 
East  Mark  Tything,  11  Q.  B.  877 ;  Reg.  v.  Inhabitants  of  Dorset, 
45  L.  T.  Bep.  N.  S.  808.)  The  grant  is  a  licence  revocable  by  the 
Crown,  as  owner  of  the  foreshore,  reserving  to  itself  power  to 
rescind  the  grant  upon  a  particular  state  of  things  arising.  The 
Crown  has,  at  any  rate,  a  right  of  re-entry,  and  that  this  is  not 
unlawful,  even  assuming  the  grant  to  have  been  in  fee,  is  shown 
by  21  Jac.  1,  c.  25,  and  the  Queen's  Bememhrancer's  Act  (22  & 
28  Vict.  c.  21),  s.  25.  The  case  of  Flower  v.  Hartopp  (12  L.  J. 
507,  Ch. ;  6  Beav.  476)  is  also  in  point.  There  was  no  power  in 
anyone  to  dedicate  the  bridge  to  the  whole  public  :  {Rex  v.  The 
Inhabitants  of  Bucks,  12  East,  192.)  Unless  a  bridge  is  built  in 
the  line  of  an  existing  highway,  there  must  be  affirmative 
evidence  of  acquiescence  by  the  county,  in  order  to  impose  upon 
it  a  liability  to  repair.  The  county  must  acquiesce,  in  order  to 
make  it  liable,  in  the  building  and  dedication.  This  bridge  is 
not  in  the  line  of  an  existing  highway  within  the  meaning  of  the 
Statute  of  Bridges  (22  Hen.  8,  c.  5) ;  it  is  not  /'  broken  in  a 
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highway.^'    The  coanty  ahonld  not  be  burdened  with  a  great        Bm. 
expense  without  having  some  means  of  warding  it  off.      The        ^^^ 
following  oases  were  also  oited^  viz. :   Bex  v.  The  Inhabitants  of  imhabxtants 
St.  BerkSUct,  4  B.  &  Aid.  447;  Bex  v.  The  Inhabitants  of  the  West      o»  thb 
Biding  of  Ytyrkshire,  2  East,  342  ;  Bex  v.  The  Inhabitants  of  the  s^ISpS^k. 

County  of  Olamorgan,  2  East,  356 ;  Bex  v.  The  Inhabitants  of       

Kent,  2  M.  &  S.  513.  1887. 

Bigby,   Q.C.    (with  him   Buchmll,    Q.C.,  Pitt-Lewis,    Q'C|  j^^^-^^JJ^^  ^^ 
and  Alexander  Olen),  for  the  prosecators,  supported  the  rule,  non-repair  of 
— The  prosecutors  were  in  a  position  to  dedicate  the  bridge  tfri^e^lAoin- 
in  question  to  the  public,  with  the  concurrence  of  the  Crown.  Jj^^^^^^ 
Whether  or  not  the  Crown  did  dedicate  it  is  a  question  for  inde^aUm^ 
the  jury.      If  the  tenant  at  will  dedicates,  and  the  owner  in     User  and 
fee   approves,   there   can   be   no   objection    to  the   dedication.   ^^%''^^ 
The  owner  in  fee  did  de  facto  consent  to  the   dedication   of  '  '  ' 

the  bridge  in  question  to  the  public.  A  fee  simple  estate  carries 
with  it  the  right  to  dedicate  the  land :  {The  London  amd  South' 
Western  Baihoay  Company  v.  Oomm,  46  L.  T.  Rep.  N.  S.  449 ; 
20  Ch.  Div.  562.)  The  question  of  dedication  assented  to  by  the 
Crown  is  one  for  the  jury,  and  it  ought  to  have  been  distinctly 
left  to  them.  They  ought  also  to  have  been  asked  as  to  whether 
there  was  an  adoption  of  the  bridge  by  the  public.  It  is 
submitted  that,  upon  the  grounds  in  the  notice  of  motion,  there 
ought  to  be  a  new  trial. 

Lord  CoLiBiDGS,  C.J. — We  have  experienced  considerable  di£S- 
oulty  in  arriving  at  a  decision  in  this  case,  which,  in  my  opinion, 
is  one  of  extreme  impoi^ance  and  one  which  raises  questions  on 
many  points.  However,  we  have  at  last  come  to  the  conclusion 
that  the  matters  involved  can  be  decided  on  one  clear  ground, 
and  the  Question  to  which  we  shall  now  address  ourselves  is, 
whether  tne  verdict  of  acquittal  has  been  obtained  by  a  mis-i- 
direction  to  the  jury  on  the  part  of  my  brother  Mathew.  It  will 
be  noticed  that  the  course  of  litigation,  in  this  case  has  been 
somewhat  remarkable.  The  prosecutors,  for  the  admitted  purpose 
of  developing  a  valuable  building  estate  which  was  their  property, 
and  for  the  purpose  of  inducing  the  inhabitants  of  Southampton 
to  cross  the  river  Itchen  and  inhabit  the  new  houses  on  the 
county  side  of  the  river,  connected  the  town  of  Southampton 
with  their  estate  by  building  the  bridge  in  question.  The  bridge 
itself  was  built  very  carefullv  under  the  authority  of  their 
surveyor,  and  a  very  considerable  amount  of  money  was 
expended  upon  it.  Upon  its  completion,  so  far  as  form  and 
ceremony  are  concerned,  there  was  a  most  solemn  opening  and 
handing  over  of  the  bridge  to  the  mayor  and  councillors  of 
Southampton,  and  it  was  duly  dedicated  by  the  prosecutors  as 
far  as  it  could  be  dedicated  by  their  Act,  and  from  that  day  to 
the  present  time  there  has  no  doubt  been  a  very  considerable 
user  of  the  bridge  by  the  public,  using  the  word  in  the  sense 
which  I  am  about  to  explain.  User  by  the  public  is  always 
treated  as  an  element  in  cases  of  this  sort ;  but  the  term  public 


278  CRIMINAL  LAW  CA8BS. 

Rio.       oanDot  always  be  used  in  its  widest  sense^  as  inclading  all  the 

^        subjects  of  the  Qoeen,  for  in  this  instance  it  is  really  only  the 

JxHABrtAjm  inhabitants  of  a  particular  neighbourhood  who  use  this  particular 

ovTCT      bridge  and  who  benefit  by  the  user  of  it.      Stilly   there  has 

g^l^JUJp^^  undoubtedly  been  abundant  user,   and  proof  of  user  by  and 

'  utility  to  that  portion  of  the  public  who  have  used  the  bridge. 

1887.  In  course  of  time  the  bridge  fell  into  disrepair^  and  the  prose- 
IndictnTnt  Ar  ^'^^'^  indicted  the  inhabitants  of  the  county  of  Southampton 
non^r^airff  ^^^  ^^8  uou-repair.  That  indictment  was  tried  at  the  Bristol 
bridge^Liahi-  Assizcs  before  my  brother  Stephen  and  a  jary,  and  a  verdict  of 
^^9f  fow^r  guilty  was  pronounced  upon  a  substantial  part  of  the  indictment^ 
iivt^MKoafioii^^bil®  the  defendants  were  acqnitted  upon  several  other  counts. 
Uterand  With  this  result  both  parties  were  dissatisfied^  and  consequently 
Hal!^e%,  oross-applications  were  made  to  a  divisional  court,  consisting  of 
'  Wills  and  Grantham^  JJ.,  for  a  new  trial.  In  the  result  the 
court  discharged  the  rule  obtained  by  the  prosecutors,  but  upon 
the  defendants'  rule  they  sent  the  case  down  for  a  new  trial. 
The  case  was  accordingly  re-tried  at  Bristol,  this  time  before 
Mathew  J.  and  a  jury,  and  upon  this  second  occasion,  as  a  result 
of  the  summing-up  of  the  learned  judge,  a  verdict  the  other  way 
was  pronounced,  and  the  county  were  acquitted.  It  is  against 
that  verdict  of  acquittal,  and  upon  the  question  of  the 
summing-up,  that  the  prosecutors  now  move  for  a  second  new 
trial.  Therefore  the  question  now  before  us  is,  whether  under 
the  summing-up  of  my  brother  Mathew  this  verdict  of  acquittal 
can  be  properly  upheld,  and  whether  the  learned  judge  in 
summing-up  as  he  did  misdirected  the  jury.  There  arises,  how- 
ever, a  preliminary  question,  whether  under  any  circumstances  a 
new  trial  could  be  granted,  seeing  that  this  case  is  a  criminal 
proceeding,  and  the  verdict  one  of  acquittal.  One  of  the  points 
which  has  been  laboured  by  counsel  on  behalf  of  the  defendants 
is,  that  the  county  having  been  acquitted  on  a  criminal  charge 
cannot  again  be  tried.  This  is  a  technical  argument,  and 
we  accede  to  it.  I  think  the  true  view  of  the  matter  is  that 
expressed  by  Lord  Ellenborough,  C.  J.,  in  the  case  of  Rex  v.  The 
Inhabitants  of  Wandsworth  (1  B.  &  Aid.  68).  In  that  case  the 
learned  judge  said :  ''My  objection  to  making  this  rule  absolute 
is^  that  the  court  will  thereby  be  doing  indirectly  that  which,  if 
they  did  directly,  would  be  contrary  to  the  established  practice 
of  the  court,  acted  upon  in  a  variety  of  cases ;  that  is,  they  will 
in  efiect  be  granting  a  new  trial  in  a  criminal  case  where  the 
defendant  has  been  acquitted.  But  there  certainly  have  been 
instances  (as  in  the  cases  of  Caversham  and  Kingston  Bridge) 
where  the  court  has  suspended  the  effect  of  a  former  verdict 
when  great  injustice  would  arise  from  precluding  further  dis- 
cussion. So  in  this  case,  it  seems  to  me  that  to  maintain  the 
present  verdict  would  be  to  send  the  parties  to  a  second  trial 
with  a  millstone  about  their  neck,  the  weight  of  which  it  would 
be  impossible  to  resist.  There  are  circumstances  which  differ 
this  from  ordinary  cases,  and  make  it  a  case  fit  to  be  tried  again. 
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By  Btaying  tlie  proceedings^  we  do  in  effect  give  the  parties  the        Rw»- 
benefit  of  an  alterior  consideration.     Bat,  inasmnch  as  this  is  an         .^^ 
indulgence,  we  shall  impose  it  as  a  term  that  the  parishioners  of  inhabitants 
Wandsworth  (whose  testimony  would  not  be  legal  evidence,  on      o»  thb 
the  ground  of  interest)  shall  be  examined  at  the  next  trial,  and  ^^jj^l^^^ 

this  rule  shall  only  therefore  be  made  absolute  upon  the  terms  of       

the  prosecutor  consenting  to  that  effect/'      Well,  that  seems        1887. 
admirably    expressed,    and    to    contain    the   true    rule    which  /„^^„^^  a^ 
should  govern  the  practice  in  this  case.      If  it  were  neces-  nonr  repair  of 
sary    here,    we    should    therefore    follow    that    example,    and  bridge— Uafd^ 
should    not    grant  a  new   trial,    but   we  should    suspend    all  ^'j[,  :|[„^^ 
further  proceedings  upon   the  present  indictment,   and  refuse  tv,  dedication^ 
the    rule   in  its   form,   and   allow   the    county   to    be   freshly      (Iter  and 
indicted,    quite   independently    of  the    first  indictment.      But  g^^^f..  6. 
in  this  case  we  do  not  propose  to  take  that  course,  because  we 
think  that  the  learned  judge  was  right  in  his  direction  to  the 
jury,  and  that  the  verdict  passed  ought  to  be  sustained.     In  all 
cases  of  this  kind  the  question  for  the  jury  is,  what  was  the  true 
effect  of  the  evidence  before  them  of  dedication  and  adoption  by 
the  county.     There  must  be  a  dedication  and   adoption   in  a 
certain    sense.      We   consider  that  Mathew,  J.   correctly   laid 
down  the  law  to  the  jury,  without  dissenting  from  the  law  as 
laid    down    by    Stephen,   J.,    or  the  judgment   of  Wills   and 
Grantham,  JJ.  in  the  Divisional  Court.     The  opinions  of  those 
learned  judges  undoubtedly  conflicted.     Stephen,  J.  seems  to 
have  laid  it  down  that  user  by  the  public  was  sufficient  in  itself 
jbo  render  the  county  liable,  whilst  Wills  and  Grantham,  JJ.  held 
that,  in  addition  to  user,  there  must  be  evidence  of  adoption  and 
acquiescence  by  the  county  in  the  building  and  dedication  of 
the  bridge.      In  his  summing-up  of   the    case    to    the   jury, 
Mathew,  J.  seems  to  have  steered  a  middle  course  between  the 
law  as  laid  down  by  those  two  courts.     Whether  Stephen,   J. 
actually  meant  that,  granted  a  private  person  built  a  bridm,  and 
granted   that  there   was  strong  evidence  of  utility   and  user, 
that  was  conclusive  against  the  county,   we  need  not  stay  to 
inquire.     If  he  did  so,  we  are  of  opinion  that  such  was  not  a 
correct  statement  of  the  law.     If  he  meant  that  user  by  the 
public  of  a  private  bridge  built  by  a  private  individual  for  his  own 
purposes  was  sufficient  to  throw  the  burden  of  repairing  the 
bridge  upon   the  county,  we    do    not   think    that    proposition 
sustainable.     If,  on  the  other  hand.  Wills  and  Grantham^  JJ. 
said,  granted  the  same  premises,  with  proof  of  user  and  utility, 
in  order  to  cast  the  liability  on  the  county  there  must  also  be 
some  overt  act  of  adoption  by  the  county,  we  think  that  for  that 
statement  of  the  law  there  is  not  sufficient  authority,  and  we  are 
compelled  to  some  extent  to  differ,  and  to  say  that  to  hold  that 
where  there  is  no  such  proof  of  an  overt  act  of  adoption,  as  well 
as  of  nser  and  utility,  there  is  no  evidence  to  fix  the  county  with 
liability  to  repair,  is  a  proposition  too  broad  to  be  maintainable. 
User  may  to  some  extent  be  evidence  of  dedication.     Proof  of 
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Rn».       adoption  as  well  as  of  user  is  not  absolutely  necessary  in  order  to 

Tu        ^^^^  ^^^  burden  of  repair  upon  the  county.    In  CTcry  case  it  is  a 

IirHABiTAHTs  questiou  of  eyidence,  and  it  is  for  the  jury  to  say  whether  the 

OF  TBB      utility  and  the  amount  of  user  are  sufficient,  under  all  the  cir- 

CoDiiTT  OF    cnmstances  of  the  case,  to  show  a  dedication,  and  to  throw  tbe 

.^     '  liability  to  repair  upon  the  county.     Suppose  a  case  of  a  bridge 

1887.       built  by  a  private  individual  for  his  own  ends,  but  which,  as  time 

India       f   ^®^*  ^^»  became  of  constant  utility  to  the  public.     In  such  a 

wnt-ri^airiS^  case  it  is  clearly  the  province  of  the  jury  to  judge  whether  the 

bndgt'-'LiM-'  evidence  is  sufficient  to  fix  the  county  with  the  burden  of  its 

Htv  qf  county  repair.     The  evidence  may  or  may  not  be  sufficient  to  fix  them. 

in  d^^ft'on—  ^^  ^^^  c^®  ^^  ^8  for  the  jury  to  decide  that  question.     That  is 

User  and     the  law  which  Mathew,  J.  intended  to  lay  down  at  the  second 

vh7i<|— 22    ^j^jj^  j^jjj  ^Q   think  he  so  laid  it  down.     We  are  unable  to 

'  '  extract  from  his  summing-up  anything  that  is  not  the  law,  or 
misleading  to  the  jury.  He  tells  us,  moreover,  that  with  the 
verdict  of  the  jury  he  is  not  dissatisfied.  As  we  find,  therefore, 
that  the  verdict  of  acquittal  has  been  obtained  under  a  correct 
statement  of  the  law,  it  follows  that  it  must  be  sustained,  and 
the  rule  for  a  new  trial  discharged.  But,  inasmuch  as  many  old 
cases  of  great  authority  have  been  cited  in  argument,  in  which 
many  very  general  expressions  have  been  used  by  lawyers  of  the 
highest  standing,  such  as  Lord  EUenborough,  Lord  Mansfield, 
Blackstone,  and  many  others,  it  is  felt  that  I  ought  to  say  that 
we  do  not  intimate  the  slightest  doubt  as  to  the  correctness  of 
the  law  as  laid  down  in  all  those  cases,  and  notably  in  the  two 
cases  of  Rex  v.  The  West  BicUng  of  Yorlcshire  (2  East,  342),  and 
Rex  V.  The  Inhabitants  of  Kent  (2  M.  &  S.  513),  and  also  in  the 
case  of  Rex  v.  The  Inhabitants  of  the  County  of  Olamorgan 
(2  East,  356,  note).  We  apprehend  that  all  those  cases  contain 
a  correct  exposition  of  the  law.  We  take  the  law  to  be  this, 
that,  granting  a  private  bridge,  built  by  a  private  man,  for  his 
own  private  ends,  turns  out  to  be  useful  to  and  used  by  the 
public,  those  facts  are  strong  and  cogent,  but  not  conclusive, 
from  which  a  jury  may  well  be  warranted  in  finding,  if  there  is 
sufficient  evidence  of  adoption  by  the  county,  that  the  county 
is  liable  to  repair  it  for  the  future.  We  also  entirely  agree  that 
the  law  in  those  cases  is  all  the  stronger  when  the  evidence 
shows,  as  matter  of  fact,  that  the  bridge  in  question  was  built  in 
and  so  formed  part  of  an  existing  highway,  that  is,  if  its  termini 
end  in  a  highway  on  either  extremity.  Holding,  therefore,  as 
we  do,  that  there  has  been  no  misdirection,  and  that  the  verdict 
is  amply  supported  by  the  evidence,  and  that  the  law  is  to  be 
found  substantially  correctly  stated  by  Mathew,  J.  in  his 
summing-up,  the  rule  for  a  new  trial  obtsaned  by  the  prosecutors 
must  be  discharged. 

Gbovs,  J.,  Pollock,  B.,  and  Hawkins,  J.  agreed. 

Rule  for  new  trial  discharged. 

Solicitor  for  the  prosecutors,  F.  A.  A.  Rowland. 

Solicitor  for  the  defendants,  H.  Sowtan,  for  T.  B.  Woodham, 
Winchester. 
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QUEEN'S  BENCH  DIVISION. 

April  19  and  July  5,  1887. 

(Before  Smith  and  Wills^  JJ.) 

Gardnbe  (app.)  V.  Mansbbidge  (reap.),  (a) 

Wilful  or  malicious  damage  to  real  property — Oathering  miMh' 
rooms — Malicious  Injuries  to  Property  Act,  1861  (24  ^  25  Vict. 
c.  97),  s.  52. 

The  appellant  was  the  occupier  of  an  uncultivated  field  in  which 
mushrooms  grew  m  a  wild  state  which  were  a  source  of  profit 
to  him.  The  respondent  gathered  a  quantity  of  mushrooms  to 
the  value  of  2«.  in  sv^h  field,  hut  otherwise  did  no  dam-age  or 
injury;  the  appellant  thereupon  took  out  a  summons  against 
him  under  sect.  52  of  the  Maliciov^  Injuries  to  Property  Act, 
1861: 

Held  {affirming  the  decision  of  the  justices,  who  had  dismissed  the 
summons),  that  no  actual  damage  to  the  realty  itself  having  been 
proved,  no  offence  had  been  committed  by  the  respondent  within 
the  meaning  of  the  section. 

Sect.  52  makes  it  an  offence  for  a  person  wilfully  to  commit 
"  damage,  injury,  or  spoil  to  or  upon  any  real  oi'  personal  pro- 
perty,'* although  he  may  not  do  the  art  maliciously ;  that  is  to 
say,  it  is  sufficient  if  it  be  proved  thai  he  did  the  ajct  complained 
of  intentionally  and  on  purpose. 

SPECIAL  CASE,  stated  by  jastices  of  the  peace  for  the  coanty 
of  Snssez,  ander  20  &  21  Yict.  c.  43. 

1.  Upon  the  hearing  of  a  certain  summons  taken  ont  by  the 
appellant  against  the  respondent  under  sect.  52  of  the  Act 
24  &  25  Yict.  c.  97,  intituled,  ''An  Act  to  consolidate  and  amend 
the  Statute  Law  of  England  and  Ireland  relating  to  malicious 
injuries  to  property ,''  charging  the  respondent  for  that  he,  on  the 
16th  day  of  October,  1886,  at  the  parish  of  Poynings,  in  the  said 
county,  did  wilfully  and  maliciously  commit  damage  on  New  House 
Farm,  Poynings,  to  certain  herbage,  mushrooms,  and  fences  there, 
to  the  amount  of  2s.  6(2.,  contrary  to  the  statute  in  that  case  made 
and  provided,  the  justices  dismissed  the  said  summons. 

2.  The  following  facts  were  proved  before  them  : 

8.  That  the  appellant  was  the  occupier  of  a  certain  farm  at 
Poynings,  in  the  said  county,  and  that  a  field  called  Bramleigh 

(a)  Reported  by  F.  A.  GBAnsBsm ,  Esq.,  Barrister-at-Law. 
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Qabdnbb      Field  was  part  of  his  farm.     That  mushrooms  grew  in  the  fields 
M    mma     ^^^  *^^^  ^^^  Were  a  source  of  profit  to  him.     The  mushrooms  in 

this  field  were  worth  about  71.  a  year  to  the  appellant.     That  on 

1887.       the  16th  day  of  October^  1886,  the  appellant  saw  the  respondent 

^"TT        in  the  Bramleigh  Field  in  a  stooping  position,  and  he  appeared 

InjJries  to    to  be  picking  mushrooms,  and  that,  when  he  saw  the  appellant. 

Property  Act,  he  ran  away,  and  the  appellant  gave  chase  and  caught  him  in  an 

'®^^~^^^^'*' adjoining  field.     About  2«.  worth  of  mushrooms  were  then  found 

<kimage  to  pro  ^^  ^^^  basket.     The  appellant  accused  the  respondent  of  taking 

perfy--      the  mushrooms,  and  the  appellant  said  they  were  worth  2s,     The 

Tbw*"^  respondent  then  offered  to  give  him  2«.  for  them.     Some  of  the 

24  t-  25  Vict,  mushrooms  were  stated  to  be  smaller  than  the  appellant  would 

c  97, 8. 52.    have  gathered  them  himself,  and  that,  if  they  had  been  allowed 

to  have  grown  till  the  next  day,  they  would  have  been  worth 

double  their  then  value.     The  appellant  further  said  that  he  did 

not  cultivate  the  field  for  the  growth  of  mushrooms,  but  that 

they  grew  there  in  a  wild  state.     He  turned  cattle  out  to  graze 

in  this  field.     There  was  no  damage  done  to  the  grass  or  the 

fences. 

4.  It  was  submitted  on  behalf  of  the  appellant  by  his  solicitor 
that  there  was  proof  of  wilful  and  malicious  damage,  within 
24  &  25  Vict.  c.  97,  s.  52,  by  the  gathering  of  the  mushrooms, 
which  were  said  to  be  of  the  value  of  2«.,  and  that  the  mushrooms 
had  been  gathered  prematurely,  and  would  have  been  worth  4s8. 
had  they  been  allowed  to  remain  gprowing  one  more  day. 

5.  The  respondent  was  n(»t  professionally  represented,  and  put 
forward  no  argument. 

6.  The  justices  were  of  opinion  that,  as  the  mushrooms  were 
growing  in  a  wild  and  spontaneous  manner  in  the  appellant's 
field,  they  did  not  come  within  the  definition  of  cultivated  roots 
or  plants  so  as  to  be  within  the  provisions  of  sect.  24  of  the 
said  Act.  Also  that  there  was  no  injury  done  to  the  herbage 
or  fences.  That  mushrooms  growing  in  a  wild,  spontaneous 
manner,  not  being  the  subject  of  larceny  at  common  law  or  by 
statute,  the  circumstances  of  this  case  did  not  come  within  the 
provisions  of  sect.  52  of  the  said  Act ;  and  they  therefore  g^ve 
their  determination  against  the  appellant  in  the  manner  before 
stated. 

The  question  of  law  upon  which  this  case  was  stated  for  the 
opinion  of  the  court  therefore  was,  whether  the  taking  of  mush- 
rooms growing  in  a  wild  state  in  the  manner  herein  described 
would  subject  the  respondent  to  a  conviction  under  either  the 
24th  or  52nd  section  of  the  said  Act. 

If  the  court  should  be  of  opinion  that  the  decision  of  the 
justices  dismissing  the  said  summons  was  wrong,  then  it  was 
desired  that  the  court  would^  according  to  the  power  vested  in  it 
under  the  statute  20  &  21  Vict.  c.  43,  remit  the  case  back  to 
them  the  said  justices,  with  the  opinion  of  the  court  thereon  for 
further  consideration  and  adjudication  by  them'the  said  justices; 
but,  if  otherwise,  then  their  decision  was  to  stand. 
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By  sect.  24  of  the  MaliciouB  Injaries  to  Property  Aot,  1861     Oabdhmi 
(24  &  26  Vict.  c.  97),  it  is  enacted  that,  Mmmiroi 

WhoMeTer  shall  onlAwfnlly  and  malloioiuly  destroy,  or  damage  with  intent  to  — 

destroy,  any  eoltirated  root  or  plant  used  for  the  food  ci  man  or  beast    .    .    .    and  1887. 

growing  in  any  land,  open  or  inclosed,  not  being  a  garden,  orchard,  or  nnrsery  ground,  *^ 

shall,  on  conTiction  thereof  before  a  jnstice  of  the  peace    .    .    .    either  be  committed  Maiudaus 

to  the  common  gaol  or  house  of  correction    ...    for  any  term  not  exceeding  Injuria  to 

one  month,  Ac  Ph^aertvAct, 

181(1—*  Witf^ 

By  sect.  52  of  the  same  Act  it  is  enacted  that,  ^^  maKeUm 

Whosoever  shall  wilfully  or  maliciously  commit  any  damage,  injury,  or  spoil  to  or  **'*"J2!J?  ^^ 

upon  any  real  or  personal  property  whatsoerer,  either  of  a  public  or  private  nature,      J^r^ 

for  which  no  punishment  is  hereinbefore  provided,  shall,  on  conviction  thereof  before      (^af^ertng 

a  jnstice  of  the  peace,  either  be  committed  to  the  common  gaol  or  house  of  correction  nT'v'^'p^ 

...    for  any  term  not  exceeding  two  months,  4c.  **  {  **'  }i^' 

c.  97i  a.  od, 

OoTTxe  Orant,  for  the  appellant,  contended  that  an  offence  had 
been  committed  within  the  meaning  of  sect.  52  of  the  Malicions 
Injaries  to  Property  Act,  1861,  and  that  there  ought  to  have 
been  a  conviction.  The  act  was  wilfnl,  and  the  real  property 
wonld  have  been  more  valuable  if  the  mushrooms  had  not  been 
taken  away. 

Boxall  for  the  respondent. — It  is  submitted  that  the  magistrates 
wore  right  in  acquitting.  The  damage  done  was  not  wanton : 
{Reg.  V.  Prestney,  8  Cox  C.  C.  505.)  "  Wilfully "  in  the  Act 
cannot  mean  '^intentionally^'  only;  there  must  be  malice  also. 
If  not,  the  result  of  sects.  24  and  52  of  the  Act  would  be  that, 
for  injury  to  plants  growing  wild  there  would  be  a  liability  to 
imprisonment  for  two  months,  while,  under  sect.  24,  the  punish- 
ment for  injury  to  cultivated  roots  or  plants  is  limited  to  imprison- 
ment for  one  month.  Moreover,  it  is  submitted  that  a  mushroom, 
which  is  a  fungus  growing  spontaneously,  cannot  be  said  to  be 
real  property.  There  is  no  legal  property  in  mushrooms.  He 
also  cited  Lmos  v.  EUringfuim  (46  L.  T.  Bep.  N.  S.  64 ;  8  Q.  B. 
Div.  283). 

Oorrie  Orant  in  reply. 

Our,  adv.  vuU. 

The  judgment  of  the  Court  (Smith  and  Wills,  JJ.)  was 
delivered  by 

Smith,  J. — ^The  question  for  determination  in  this  case  is 
whether  a  person  who  gathers  mushrooms  growing  in  their 
natural  state  in  a  field,  and  who  does  no  other  damage  or  injury, 
except  what  may  be  done  by  the  fact  of  gathering  and  carrying 
away  the  mushrooms  themselves,  can  be  found  guilty  of  having 
'' wilfully  or  maliciously''  committed  any  damage,  or  injury,  or 
spoil,  to  or  upon  any  real  or  personal  property  of  a  public  or 
private  nature,  within  the  intent  and  meaning  of  sect.  52  of  the 
Malicious  Injuries  to  Property  Act,  1861  (24  &  25  Vict.  c.  97). 
It  could  not,  in  our  judgment,  be  really  contended  that  a  person 
who  merely  picked  mushrooms  growing  in  a  state  of  nature  in  a 
field  was  guilty  of  maliciously  committing  injury  to  real  or  personal 
property ;  but  it  is  to  be  noticed  that  in  this  52nd  section  the 
woi^s  are  not  ''  wilfully  and  maliciously,"  but   "  wilfnUy  or 
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Oabdhbb     malicioudy/'  and  it  Ib  said  that  an  offence  is  created  bj  this 
Uavbbbidov.  ^®^^^^  ^^  *  person  wilfully  commits  the  act  even  though  he  has 

no  malice^  or,  in  other  words,  if  he  does  the  act  complained  of 

1887.  intentionally  and  on  purpose.  To  this  proposition  we  assent,  but 
Mc^Hdtm  ^^  question  remains,  whether  the  act  complained  of  is  damage, 
Inpgries  to  injury,  or  spoil  to  or  upon  real  or  personal  property  within  the 
PrapertyAi^,  meaning  of  the  Act.  It  was  argued  that  there  are  only  two  kinds 
^^^nMciolu^  of  property,  real  and  personal,  and  if  the  act  complained  of  was 
damage  to  pro-  °<^^  damage  to  personal  property,  which  in  this  case  it  was  not,  it 
J^rty---  must  consequently  be  injury  to  real  property  within  the  meaning 
mwSalwn^  of  the  Act.  To  this  we  do  not  assent.  The  question  is,  do  the 
24  j-  25  Vict,  words  used  in  the  Act  creating  the  offence  mean  damage,  injury, 
c  97, 8. 62.  or  spoil  to  the  realty  itself,  or  to  the  product  of  the  realty  which 
may  happen  to  be  growing  thereon  at  the  time  of  the  commission 
of  the  act.  This,  it  appears  to  me,  is  the  point  in  this  case.  In 
our  judgment,  the  Legislature,  in  the  group  of  sections  com- 
mencing at  sect.  16  and  ending  at  sect.  24,  deal  with  the  pro- 
ducts de  facto  growing  upon  the  realty  itself  as  something  distinct 
and  apart  from  the  realty.  For  instance,  sects.  20,  21,  and  22 
deal  with  injuries  to  trees,  saplings,  shrubs,  and  underwood,  and 
make  injuries  to  such  things  offences  under  the  Act ;  why  so,  if 
such  trees,  saplings,  shrubs,  and  underwoods  were  to  be  taken  as 
part  of  the  realty  ?  Aigain,  sect.  23  deals  with  injuries  to  plants, 
roots,  fruit,  and  vegetable  production  growing  in  a  gairden ;  why, 
we  ask,  if  such  are  to  be  taken  as  part  of  the  realty  ?  Moreover, 
sect.  52,  which  is  the  section  now  in  question,  has  a  proviso  in 
sect.  58.  Sect.  52,  together  with  this  proviso,  reads  as  follows : 
^^  Whoso  wilfully  or  maliciously  commits  any  damage,  injury,  or 
spoil  to  or  upon  any  real  or  personal  property  whatsoever  (includ- 
ing injuries  to  trees,  saplings,  shrubs,  or  underwood),  either  of  a 
public  or  private  nature,  for  which  no  punishment  is  hereinbefore 
provided,  shall  be  guilty  of  an  offence.^'  We  are  aware  that 
it  may  be  said  that  the  proviso  was  inserted  so  that  it  might  not 
be  argued  that  injury  to  a  tree  under  the  value  of  1^.  was  not 
punishable  under  the  Act  (see  sect.  22),  and  we  think  that  it  may 
be  so  ;  but,  in  our  judgment,  the  proviso  also  tends  to  show  that 
the  Legislature  did  not  consider  the  damage  done  to  the  things 
growing  upon  the  realty  was  damage  to  the  realty  itself.  We 
are  unable  to  give  the  reason,  nor  has  any  been  given  at  the  bar, 
why  the  phraseology  of  sect.  52  should  have  been  altered  from 
"  unlawfully  and  maliciously,''  which  is  that  used  in  sects.  16  to 
24,  and  in  many  other  sections,  to  "wilfully  or  maliciously.'' 
The  history  of  the  legislation  in  this  matter  is  this :  By  6  Geo.  3, 
c.  48,  s.  4,  persons  were  made  punishable  by  summary  conviction 
who  should,  "  not  being  lawful  owners  thereof,"  go  into  woods  or 
underwoods  and  commit  certain  classes  of  damage  to  wood,  under- 
wood, &c.  By  9  Geo.  3,  c.  41,  s.  8,  similar  pains  and  penalties 
were  imposed  upon  persons  who,  "  without  legal  right  or  autho- 
rity," should  cut  down  or  destroy  hollies  or  thorns,  or  certain 
other  specified  things  growing  within  woods  or  wood-grounds. 
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By  1  Qeo.  i,  c.  56^  s.  1^  persons  were  rendered  punishable  by     Gasdiib 
sammary  oonviotion  who  should  "  wilfully  or  maliciously  do  any  ^    ^Itna 

damage  to  or  upon  {inter  alia)  any  building,  fence,  hedge,  tree,        

wood^  underwood,  orchard,  garden     .     •     .     crops,  vegetables,        1887. 
plants,  land,  or  other  matter  or  thing  growing  or  being  thereon,  or     4/JZ^ 
to  or  upon  real  or  personal  property  of  any  nature  or  kind  soever.''     injwiea  to 
By  7  &  8  Geo.  4,  c.  27,  these  and  a  vast  number  of  Acts  creating  Propertp  Aa, 
offences  of  various  descriptions  were  repealed,  and  by  other  Aiits  i86l—  FTi^ii/ 
of  the  session  their  provisions  were  consolidated  and  amended,  ^^^^^^^o  ^^ 
Chapter  30  of  that  session   is  the   Act   for  consolidating  and      i^y-r 
amending  the  laws  relating  to  malicious  injuries  to  property,  and     (^^^"^9^ 
in  this  Act  the  classes  of  acts  which  were  before  made  punishable  24  ^  25  Vict. 
if  done  by  persons  "  not  being  lawful  owners  "  of  the  property  to    c.  97, ».  62. 
which  they  relate,  or  if  done  '^  without  legal  right  or  authority,^' 
were,  for  the  most  part,  introduced  into  the  new  Act,  but  made 
punishable  if  done  '^  wilfully  and  maliciously.''     The  language  of 
1  G^.  4,  0.  56,  8.  1,  in  so  far  as  it  made  the  offence  complete  if 
done  *'  wilfully  or  maliciously,''  was  preserved,  though  the  class  of 
acts  dealt  with  was  restricted  considerably.     It  may  be  that  the 
difference  escaped  the  draftsman.     The  conjunction  "or,"  how- 
ever, is  in  7  &  8  Qeo,  4i,  c.  27,  s.  24,  from  whence  it  has  been 
copied  into  the  similar  consolidating  and  amending  Act  24  &  25 
Vict.  o.  97,  and  whatever  its  origin  may  be,  there  it  is,  and  must 
be  g^ven  effect  to  and  respected.     We  are  aware  that,  in  the 
present  case,  the  defendant  had  gathered  mushrooms  to  the  value 
of  2s.y  and  that  it  is  found  by  the  justices  in  the  case  that  tlie 
field  in  which  they  were  gathered  grew  annually  mushrooms  to 
the  value  of  7Z.,  but  this,  in  our  judgment,  can  make  no  difference 
to  the  determination  of  this  case.    It  has  been  held  that,  in  order 
to  bring  a  case  within  the  Act,  for  causing   malicious  injury  to 
property,  some  actual  positive  damage  must  be  proved,  and  that 
imaginary  damage  will  not  suffice  (see  per  Best,  C.  J.,  in  Butler  v. 
Turley,  2  C.  &  P.  589) ;    but,  in  our  judgment,  it  is  not  the 
amount  of  damage  done  (if  some  actual  damage  is  proved)  which 
is  the  test  whether  or  not  an  offence  within  the  Act  has  been 
committed.    The  Legislature  moreover  has  by  sect.  24  of  24  &  25 
Yict.  o.  97,  made  it  an  offence  to  unlawfully  and  maliciously  destroy, 
or  damage  with  intent  to  destroy,  any  cultivated  root  or  plant  used 
for  food  of  man,  and  for  other  purposes  therein  named,  and  has  not 
made  it  an  offence  (unless  it  has  done  so  by  sect.  52)  to  destroy  or 
damage  uncultivated  roots  or  plants.     In  our  judgment,  to  con- 
stitute an  offence  within  sect.  52  for  committing  damage,  injury, 
or  spoil  to  real  property,  proof  must  be  forthcoming  of  actual 
positive  damage  (to  use  the  words  of  Best,  G.J.)  to  the  realty 
itself,  and  if,  as  in  this  case,  proof  of  damage  is  confined  solely 
to  damage  to  the  product  growing  upon  the  realty  and  conse- 
quent loss  to  the  owner  of  such  product,  no  offence  is  established 
within  sect.  52  of  the  Act.  There  are  numerous  sections  in  the  Act, 
as  above  pointed  out,  making  it  an  offence  to  damage  the  product 
of  realty,  and,  in  our  judgment,  unless  a  case  is  brought  within 
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GiBDim     those  special  sections  relating  to  sach  prodacts,  damage  done  to 

^*  the  product  alone^  and  not  to  the  realty  itself^  is  no  offence  mthin 

"''™**'  the  Act.     The  words  of  the  Act  are  damage  *'  to  real  property/* 

lb87.       not  ^*  loss  to  the  owner  thereof/'  To  hold  otherwise  woald  render 

rr^      a  person  liable  to  be  convicted  of  a  crime^  and  sent  to  hard  labour 

Injvrin  to    ^^^  ^^^  months^  for  merely  gathering  primroses^  blackberries,  or 

Property  Act,  the  like,  upon  proof  given  of  some  actual  loss  to  the  owner  thereof ; 

^^^~'J^*^^  whereas  the  Legislature  by  sect.  24  has  created  the  penalty  of 

damage  to  pro-  ^^^  month  Only  for  maliciously  destroying  any  cultivated  rooc  or 

pertg  --      plant  used  for  the  use  of  man.     Can  it  be  conceived  that  the 

daf^mn^     Legislature  intended    that,   for    simply   gathering    mushrooms 

24  ^  25  Vi(rt,  growing  wild  in  a  field  and  uncultiviU^,  a  person  might   be 

c.  97,  s.  52.    liable  to  two    months*   hard    labour,   whereas   for    maliciously 

destroying  cultivated  roots  or  plants  used  for  food  of  man  be 

was  only  to  be  liable  for  one  month  f     It  seems  to  us  impossible. 

The  case  of  Laws  v.  Altringham  (46  L.  T.  Bep.  N.  S.  64 ;  8  Q.  B. 

Div.  283)  has  decided  nothing  contrary  to  the  above,  for  in  that 

case  it  was  not  necessary  to  decide  the  point  now  under  discussion, 

nor  was  it  decided,  or  indeed  discussed.     In  our  judgment,  the 

justices  were  right  in  refusing  to  convict  in  this  case.  No  damage 

to  the  realty  itself  was  proved,  and  the  sole  evidence  of  damage 

given  was  the  loss  of  the  mushrooms  to  the  owner.     The  remedy 

of  the  appellant  was  by  action  of  trespass  in  a  County  Court,  and 

not  bv  a  criminal  prosecution  before  justices.     This  appeal  must 

therefore  be  dismissed  with  costs. 

Appeal  dignUased, 
Solicitor  for  the  appellant,  Henry  Sowton,  for  /•  0.  Buchwell, 
Brighton. 

Solicitors  for  the  respondent.  Prince  and  Oo.,  Brighton. 
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QUEEN'S  BENCH  DIV'ISION. 

Tuesday,  July  19,  1887. 

(Before  Stsphin  and  Willb,  JJ.) 

Bio.  v.  Robinson,  (a) 

Coroner — Jurisdiction — Coroner  for  tlie  county — County  prison 
within  city  limits — Parcel  of  county — Prison  Acts,  1865  and 
1877  (28  ^  29  Vict.  c.  126,  w.  48  and  57;  40  ^  41  Vict. 
c.  21,  ss.  30  and  48) — Municipal  Corporations  Act,  1882 
(45  ^  46  Vict.  c.  50),  ss.  171  and  228,  sub^sects.  3  and  4. 

When  the  Prison  Act,  1865,  cam%e  into  operation,  Oxford  Castle, 
which  was  situate  within  the  limits  of  the  city,  wa>s  the  prison  for 
the  county,  and  the  coroner  for  the  county  held  inqtissts  on 
prisoners  dying  there.  At  that  time  there  ira^  a  separate  gaol 
for  the  city.  No  rule  wa>s  Tnade  a>s  to  Oxford  Castle  under  sect.  30 
of  the  Prism  Act,  1877. 

Held,  thai  upon  the  true  construction  of  those  statutes  and  of  sect. 
171  and  sect.  228,  sub-sect.  3  and  4  of  the  Municipal  Corpora^ 
tions  Act,  1882,  the  coroner  for  the  county  still  had  jurisdiction 
to  hold  inquests  in  Oxford  Castle,  which  was  the  prison  for  the 
county,  a/nd  was  parcel  of  the  county,  and  not  in  the  city. 

THIS  was  a  rule  nisi  obtained  by  the  coroner  for  the  city  of 
Oxford,  calling  npon  the  coroner  for  the  county  to  show 
cause  why  certain  inquisitions  taken  by  the  coroner  for  the 
county  on  the  bodies  of  prisoners  who  had  died  in  Oxford  Castle 
should  not  be  removed  by  writ  of  certiorari  to  the  Queen^s  Bench 
Division  to  be  quashed. 

The  facts  were  as  follows :  From  1843  to  1877  the  predecessor 
of  the  present  coroner  for  the  county  had  held  and  exercised 
the  office  of  coroner  for  the  county  and  also  for  the  city  of 
Oxford.  In  1877  the  present  coroner  for  the  county  was  elected 
coroner  for  the  centnd  district  of  the  county  of  Oxford.  Since 
1878  he,  as  county  coroner,  had  held  inquests  upon  prisoner^  who 
died  in  Her  Majesty's  prison  at  Oxford.  In  1877  the  present 
coroner  for  the  city  was  elected  to  the  office  of  coroner  for  the 
city  of  Oxford.  At  the  date  of  the  passing  of  the  Prison  Act, 
1865,  Oxford  Castle  was  used  as  the  prison  for  the  county.  The 
Secretary  of  State  had  made  no  order  in  respect  of  the  prison  in 
question,  under  sect.  30  of  the  Prison  Act,  1877.  The  prison  is 
situate  in  the  district  of  the  county  of  Oxford,  but  within  the 
city.  The  coroner  for  the  city  now  claimed  to  hold  inquests  in 
the  said  prison  to  the  exclusion  of  the  county  coroner,  on  the 

(a)  Beported  by  F.  A.  ORAiLaHmc,  Enq^  Barriater-at-Law. 
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fte.  fiproand  that^  the  prison  being  wholly  within  the  city^  since  the 

RoKNsoir  P"s<^^  -A.ct  of  1877  the  county  coroner  had  no  jurisdiction  there, 

'  and^  in  order  to  have  the  question  determined,  he  obtained  the 

1887.  rule  nisi. 

Ow-«i«-v  By  sect.  41  of  the  Municipal  Corporations  Act,  1837  (7  Will.  4 

•^^;^^  &  1  Vict.  c.  78),  it  is  enacted  that 

wUhm  city        All  coanty  gaols,  oonrte,  dep6t8  for  arms,  and  all  lands,  buildings,  easements,  and 

UndU  ^Pcaxd  apportenanoes  tbereanto  belonging,  whicb  before  the  passing  of  the  Act  passed  in  the 

of  county  —    last  session  of  Parliament.     .    .     .    were  in,  of,  or  belonging  to  any  county,  shaU 

Mvmapal     be  taken  to  be  and  considered  and  shall  remain  part  and  parcel  of  such  county,  and 

Corporations    under  the  exclusive  Jurisdiction  of  the  authorities  of  such  county,  as  if  the  said 

Ady  1882,      last-mentioned  Act  had  not  been  passed. 

s>.  171  am/ 288 

(8)  am/ (4).       By  sect.  48  of  the  Prison  Act,  1865  (28  &  29  Vict.  c.  126),  it  is 
enacted  that 

It  shall  be  the  duty  of  the  coroner  having  jurisdiction  in  the  place  to  which  the 
prison  belongs,  to  hold  an  inquest  on  the  body  of  every  prisoner  who  may  die  within 
the  prison. 

By  sect.  57  of  the  same  Act, 

Every  prison,  wheresoever  situate,  shall  for  all  purposes  be  deemed  to  be  within 
the  limits  of  the  place  for  which  it  is  used  as  a  prison. 

By  sect.  80  of  the  Prison  Act,  1877  (40  &  41  Vict.c.  21),  it  is 
enacted  that 

The  Secretary  of  State  may,  from  time  to  time,  if  he  think  it  expedient  so  to  do, 
for  the  purpose  of  any  enactment,  law,  or  custom,  descriptive  of  or  dependent  on  the 
circumstance  of  a  prison  being  the  prison  of  any  county,  riding,  county  of  a  city, 
county  of  a  town,  liberty,  borough,  or  other  place  having  a  separate  prison  jnrisdio- 
tion,  by  any  general  or  special  rule  direct  that,  for  such  purpose  as  aforesaid,  any 
prison  locally  situate  within  the  county  in  which  such  riding,  county  of  a  city,  oounty 
of  a  town,  liberty,  borough,  or  place  is  situate,  or  any  prison  which  he  may,  in  pur- 
suance of  this  Act,  have  appointed  as  a  prison  to  which  prisoners  may  be  committed, 
is  to  be  considered  to  be  the  prison  of  such  county,  riding,  county  of  a  city,  county  of 
a  town,  liberty,  borough,  or  other  place,  but  subject  to  any  such  rule  as  in  this  section 
mentioned,  and  until  the  same  be  made,  the  transfer  under  this  Act  of  the  prison  to 
which  this  Act  applies,  and  of  the  powers  and  jurisdiction  of  prison  authorities  and 
of  justices  in  sessions  assembled,  and  of  visiting  justices,  shall  not  afiFect  the  jurisdic- 
tion of  any  sheriff  or  coroner,  or,  save  as  provided  by  this  Act,  of  any  justice  of  the 
peace  or  other  officer  having  at  the  commencement  of  this  Act  jurisdiction  in,  over, 
or  in  respect  of  such  prison. 

By  sect.  48  of  the  Prison  Act,  1877,  it  is  enacted  that 

The  legal  estate  in  every  prison  to  which  this  Act  applies,  and  in  the  site  and  land 
belonging  thereto,  and  in  the  furniture  and  effects,  shiJl,  on  and  after  the  commence- 
ment of  this  Act,  be  deemed  to  be  vested  in  the  Prison  Commissioners,  and  not  in  the 
Secretary  of  State,  but  shall  from  time  to  time  be  disposed  of  by  such  commissioners 
in  such  mode  as  the  Secretary  of  State,  with  the  consent  of  the  Treasury,  may 
direct. 

By  sect.  171  of  the  Municipal  Corporations  Act,  1882  (45  &  46 
Vict.  c.  50),  it  is  enacted  that 

The  council  of  a  borough  having  a  separate  court  of  quarter  sessions  shall,  within 
ten  days  next  after  receipt  of  the  grant  thereof  by  the  council,  and  thenceforth  from 
time  to  time,  appoint  a  fit  person,  not  an  alderman  or  councillor  of  the  borough,  to  be 
coroner  of  the  borough ;  and  thereafter  no  person  other  than  the  coroner  so  appointed 
shall  take  in  the  borough  any  inquisition  belonging  to  the  office  of  coroner. 

By  the  same  Act,  sect.  228,  snb-sect.  8 : 

But  nothing  in  this  Act  shall  prevent  any  gaol,  house  of  correcUon,  lunatic  asylum, 
court  of  justice,  or  judges*  lodging,  which,  at  the  passing  of  the  Municipal  Oorpora- 
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tioDB  Act,  1885,  was,  and  at  the  oommenoement  of  thia  Act  is,  taken  to  be,  for  any  Kwi, 

porpose,  in  any  county,  from  being  still,  for  that  purpose,  taken  to  be  in  that  i;. 

eonnty,  aa  if  this  Act  had  not  been  passed.  Uobinbon. 

Sab-sect.  4 :  1887. 

Any  gaol,  court,  depdt  for  arms,  and  any  land  thereto  belonging,  which,  at  the  Coraiuir' 

oommenoement  of  this  Act,  is  parcel  of  a  county,  shall  continue  to  be  parcel  of  the  J^^!^"^!!,^ 

county,  and  under  the  exclusive  jurisdiction  of  the  authorities  of  the  county,  as  if  J^f^^^^ 

this  Act  had  not  been  passed.  ^^'fjff  P^ 

Asnton  (Jrosa,  for  the  couaty  coroner,  showed  cause  against    of^-ounty^ 
the  rule. — At  the  date  of  the  passing  of  the  Prison  Act  of  1865,     Munid^Hd 
Oxford  Castle  was  the  prison  for  the  county,  and  used  for  county     ^4^882" 
purposes  exclusively.     That  is  clear  from  sects.  48  and  57  of  45  j-  46  v\ct. 
that  Act.     The  county  coroner,  therefore,  had  jurisdiction   to  ^^'^i^J} 
hold  inquests  in  this  prison  at  that  time.     It  is  submitted  that,      ^^  f/^y^  ^ 
although  sect.  48  of  the  Prison  Act,  1877,  provides  that  'Hhe 
legral  estate  in  every  prison  to  which  this  Act  applies  shall,  on 
and  after  the  commencement  of  this  Act,  be  deemed  to  be  vested 
in  the  Prison  Commissioners,  and  not  in  the  Secretary  of  State,'^ 
that  Act  does  not  alter  the  jurisdiction  of  the  county  coroner. 
Sect.  80  of  this  Act  makes  this  clear.     The  effect  of  the  Act  of 
1877  was  to  make  Oxford  Castle  the  general  prison  for  both  the 
county  and  the  city.     Previously  the  county  and  the  city  gaols 
had  been  distinct.     Therefore,  at  the  beginning  of  1878,  when 
this  Act  came  into  operation,  the  county  coroner  had  jurisdiction 
in  the  prison  in  question ;  and  it  is  submitted  that,  in  the  absence 
of  any  special  direction  under  sect.  30  to  the  contrary,  his  juris- 
diction has  not  been  interfered  with.     The  other  side  rely  on 
sect.   171  of  the   Municipal   Corporations   Act,  1882,  but   that 
cannot  affect  the  jurisdiction  of  the  county  coroner,  because  he 
has  not,  in  fact,  taken  any  inquisition  in  the  boi*ough.     The 
general  words  of  that   section   do  not  interfere  with   the   old 
jurisdiction.     Sub-sects.  3  and  4  of  sect.  228  of  the  Municipal 
Corporations  Act,  1882,  leave  the  gaol  as  it  was  before — parcel  of 
the  county.     The  provisions  of  sect.  41  of  the  Municipal  Cor- 
porations Act,  1837,  have  never  been  interfered  with,  and  still 
stand.     Therefore  the  prison  in  question  remains  a  county  prison, 
and  one  in  which  the  county  coroner  has  jurisdiction. 

Melaheimer  in  support  of  the  rule. — The  prison  in  question 
belongs  in  no  sense  to  the  county.  Under  sect.  48  of  the  Prison 
Act,  1877,  the  property  is  deemed  to  be  vested  in  the  Prison 
Commissioners,  and  not  in  the  Secretary  of  State.  Since  the 
Act  of  1877  the  prison  no  longer  belongs  to  the  county.  It  is 
locally  situated  within  the  city.  The  prison  having  ceased  to 
belong  to  the  county,  the  county  coroner  now  has  no  jurisdiction 
there.  Sect.  171  of  the  Municipal  Corporations  Act,  1882,  is  a 
positive  enactment  that  the  city  coroner  is  to  hold  inquests  in 
the  city.  It  is  therefore  submitted  that  the  county  coroner  has 
no  jurisdiction  to  hold  inquests  in  this  prison. 

Stbphin,  J. — I  am  of  opinion  that  the  probable  interpretation 
to  be  put  upon  the  statutes  that  have  been  cited  is  that  suggested 

▼OL.  zvi.  u 
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^  Reg.        by  connsel  for  the  coanty  coroner.     I  confess  that  I  cannot  feel 
J.     ^'  complete  and  absolate  satisfaction  as  to  the  proper  construction 

'     to  be  pat  upon  these  Acts^  because  we  are  arguing  upon  a  fiction 

1887.        and  upon  a  fictitious  state  of  things.    My  view  is  that^  under  the 

^      ",       circumstances^  the  fictions  must  be  kept  up.     That,  at  any  rate, 

jurisdiction—  ^^  &  more  Convenient  course  than  to  throw  them  aside.     I  think 

Couray prtBon  that  the  effect  of  the  Prison  Act,  1865,  was  to  give  the  coanty 

within  (ity     noroner  lurisdiction  in  the  prison  now  in  question,  as  at  that  time 

limits— Parcel  .  J        ,  ,  F  r       xi_  i.  t    j  x    ^i_-    i 

cf  county—    It  was  clearly  used  as  a  prison  for  the  county.     1  do  not  thiuk 

Municipal    that  the  efiect  of  the  Prison  Act,  1877,  was  to  alter  that.     It  is 

^^*Ala^'  suggested  by  counsel  for  the  city  coroner,  that  the  effect  of  the 

45  ^  46  Vict,  ^ct  of  1877  is  that  all  gaols  are  to  be  gaols  at  large,  so  to  speak ; 

c  50,  M.  171  I  cannot,  however,    agree  with  that  construction  of  the  Act. 

°^^f^TJ\^^   The  Prison  Act  of  1865  confirms  the  jurisdiction  in  the  coroner 

of  the  county,  and  the  Act  of  1877  does  not,  in  my  opinion,  take 

it  away.     Neither  does  sect.  171  of  the  Municipal  Corporations 

Act,  1 882,  take  it  away,  because  the  coanty  coroner  does  not  take 

inquisitions  in  the  borough,  but  he  does  so  in  the  county  in  fact. 

The  general  theory  of  the  Acts  points  to  the  conclusion  at  which 

I  have  arrived,  namely,  that  the  county  coroner  has  jurisdiction 

to  take  inquisitions  in  Oxford  Castle.     The  rule  must  therefore 

be  discharged. 

Wills,  J. — I  am  of  the  same  opinion.  Sect.  48  of  the  Prison 
Act,  1865,  points  out  the  duty  of  the  coroner.  That  section  is 
founded  upon  the  notion  that  the  prison  belongs  in  some  sense 
to  some  particular  place.  Sect.  57  says  that,  ''  every  prison, 
wherever  situate,  shall  for  all  purposes  be  deemed  to  be  within 
the  limits  of  the  place  for  which  it  is  used  as  a  prison.''  It  is 
rather  difficult  to  say  exactly  what  that  section  means,  becaose 
there  are  places  where  the  same  prison  is  used  for  both  the 
county  and  the  borough.  But  whatever  the  meaning  of  sect.  57 
may  be,  I  cannot  doubt  that  it  was  not  intended  to  interfere 
with  a  gaol  belonging  to  a  particular  place  within  the  meaning  of 
sect.  48.  What  place  should  the  gaol  belong  to  but  the  county  ? 
Then  it  is  said  that  a  complete  alteration  was  effected  by  the 
Prison  Act  of  1877.  But  I  do  not  think  so  for  a  moment. 
Sect.  57  of  the  Act  of  1865  says  that  every  prison  shall  ''be 
deemed''  to  be  within  the  limits  of  the  place  for  which  it  is 
used  as  a  prison.  The  words  ''shall  be  deemed"  are  there 
inserted  for  the  very  purpose  of  preventing  this  difficulty  which 
is  now  suggested  from  being  raised.  The  jurisdiction  of  justices 
and  quarter  sessions  to  commit  prisoners  to  the  gaol  of  the 
county  has  not  been  altered,  and  the  power  to  commit  to  such  a 
<^aol  belongs  to  the  common  law.  Besides,  there  is  the  general 
jurisdiction  existing  at  common  law  to  send  offenders  to  prison, 
and  that  depends  upon  the  right  to  commit  to  the  gaol  of  the 
county  where  the  offence  is  committed.  Yet  it  is  argued  that 
the  county  gaol  has  ceased  to  exist.  •  But,  as  a  matter  of  fact, 
in  the  greater  part  of  commitments  under  which  prisoners  are 
now  undergoing  terms  of  imprisonment  the  prisoner  is  conveyed 
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to  the  coanty  gaol.     The  Castle  of  Oxford  is  still  the  county        ^«*- 
^aol,  except  in  so  far  as  its  use  has  been  infringed  by  Act  of    rqbinsow. 
Parliament.       Therefore,    in    my    judgment,    notwithstanding         — 
sect.  48  of  the  Prison  Act,  1877,  which  enacts  that  the  legral        ^^^7. 
estate  in  every  prison  shall  be  deemed  to  be  vested  in  the  Prison     Coroner's 
Commissioners,  and  not  in  the  Secretary  of  State,  the  gaol  still  jurisdiction^ 
belongs  to  the  county  to  which  it  belonged  when  the  Act  of  Countu  prison 
1865  came  into  operation.     Then,  it  is  further  contended  that  ^^-^^^  _^p^/ 
the  effect  of  the  Municipal  Corporations  Act,  1 882,  is  to  vest  in    of  county^ 
the  city  coroner  jarisdictiou   to  hold  inquests  in  the   gaol   in     Aiftnieipat 
question.     Sect.  171   of  that  Act  says  that  "the  council  of  a  ^^TlssT 
borough,  having  a  separate  court  of  quarter  sessions  shall  appoint  45  j-Ue  vict, 
a  fit  person  to  be  coroner  of  the  borough,  and  therefore  no  person  c.  ^» '*•  JJ^ 
other  than  the  coroner  so  appointed  shall  take  in  the  borough   "  ^^  ^A  ^ 
any  inquisition  belonging  to  the  office  of  coroner.^'     But  the 
county  gaol  is  not  in  the  borough ;  it  may  be  said  to  be  locally 
in  the   borough,   but   when  it   was   created   a  county   gaol   it 
ceased  to   be   in  the  borough.      That  is  the  effect  of  sect.  57 
of  the  Act  of  1865,  which  provides  that  "Every  prison,  where- 
soever situate,  shall  for  all  purposes  be  deemed  to  be  within  the 
limits  of  the  place  for  which  it  is  used  as  a  prison.^'     It  the  time 
when  the  Prison  Act  of  1865  was  passed  this  gaol  was  used 
exclusively  for  the  county,  and  not  for  the  city.     Sect.  30  of  the 
Prison   Act  of  1877  carefully  preserved  this  state   of  things, 
which,  in  my  judgment,  is  not  affected  by  the  Municipal  Cor- 
porations Act,  1882.     Moreover,  sub-sect.  8  of  sect.  288  of  that 
Act  expressly  provides  that  "  nothing  in  this  Act  shall  prevent 
any  gaol,  house  of  correction,  &c.,  which,  at  the  passing  of  the 
Municipal  Corporations  Act,  1835,  was,  and  at  the  commencement 
of  this  Act  is,  taken  to  be,  for  any  purpose,  in  any  county,  from 
being  still,  for  that  purpose,  to  be  taken  to  be  in  that  county,  as 
if  this  Act  had  not  been  passed.'^     For  the  reasons  I  have  given 
I  think  that  the  prison  in  question  was,  at  the  time  when  the 
Municipal   Corporations   Act,  1882,  was  passed,   parcel  of    the 
county  of  Oxford.     I  therefore  come  to  the  same  conclusion  as 
my  brother  Stephen,  that  this  rule  must  be  discharged. 

Rule  discharged. 

Solicitor  for  the  city  coroner,  Charles  Mallam,  for  Thonuu 
Mallam  and  Co.,  Oxford. 

Solicitors  for  the  county  coroner.  Priory  Church,  and  Adams, 
for  W.  W.  Robinson,  Oxford. 


u  2 
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NOTTS  WINTBK  ASSIZKS. 

Saturday,  Nov.  5,  1887. 

(Before  Baron  Huddliston.) 

Bio.  v.  Eat.  (a) 

Bigamy —  Validity  of  first  marriage — Onus  of  proof — Undue 
publication  of  banfut — Evidence  of  want  of  knowledge  of  undue 
publication— 4i  Oeo.  4i,  c.  76^  8.  22. 

In  charges  of  bigamy  it  is  incumbent  upon  the  prosecution  to  prove 
the  validity  of  the  first  marriage.  Where,  therefore  the  first 
marriage  has  been  contra^ed  without  the  due  publication  of 
banns  required  by  4  Oeo.  4,  c.  76^  the  prosecution,  in  order  to 
show  that  the  case  is  not  within  the  statute,  must  prove  that  the 
want  of  due  publication  was  unknown  to  one  of  the  parties  pre- 
viously to  the  marriage,  in  a^ccordance  with  R.  v.  InhabitaDts  of 
Wroxton  (4  B.  ^  Ad.  640). 

The  prisoner  went  through  the  form  of  marriage  with  a  woman 
whose  su/mame  was  Abel.  In  order  toconceal  the  fact,  he  published 
her  banns  in  the  surname  of  Anderson^  but,  except  that  she  signed 
the  register  in  the  name  of  Anderson,  there  was  no  evidence  to 
show  that  she  knew  of  the  misdescription  until  after  the  solemni- 
sation of  the  marriage.  Subsequently,  and  during  her  lifetime, 
the  prisoner  went  through  the  ceremony  of  marriage  with  another 
woman* 

Held,  that  as  in  order  to  render  a  marriage  invalid  unthin  4  Oeo.  4, 
c.  76,  s.  22,  it  must  be  contra^cted  by  both  parties  with  a  know- 
ledge that  no  due  publication  of  banns  hwd  taken  place,  it  was 
incumbent  on  the  prosecution  to  show  that  one  of  the  parties  was 
unaware  of  the  misdescription,  and  that  there  was  no  evidence 
ofsu4ih  want  of  knowledge. 

\  LPRBD  ISAAC  KAY  was  indicted  for  bigamy. 

Tbe  prisoner  desired  to  marry  a  yonng  woman  named  BertHa 
Elizabeth  Abel,  but  her  parents  were  averse  to  the  marriage. 
The  prisoner  had  the  banns  of  marriage  published,  and,  in  order 
to  conceal  the  fact,  he  gave  the  surname  of  the  woman  as  Ander- 
son. They  were  married  in  that  name,  and  she  signed  the  register 
as  Anderson.  A.  year  later,  and  during  the  lifetime  of  Bertha 
Elizabeth,  he  went  through  the  form  of  marriage  with  another 
woman. 

Harris  for  the  defence. — The   prosecution   must  prove  the 

(a)  Reported  by  Qiuunn  0.  Ebhmxdt,  Esq.,  Barrieter-ftt-Lftw. 
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validity  of  the  first  marriage^  otherwise  the  second  marriage  will       Rm. 
not  be  bigamoos^  and  the  onus  of  proving  the  first  marriage  to  be       ^ 

valid   is  on  the  prosecntion.     In  the  present  case  the  first        ! 

marriage  is  invalid  becanse  it  was  celebrated  in  contravention  of       1887. 
the  statate  4  Geo.  4,  c.  76,  which  by  sect.  22  enacts  that  ''  if     „.""" 
any   person    knowingly  and   wilfally  intermarry  without   due     v^^ 
publication  of  banns,  the  marriage  of  such  person  shall  be  null  Jlrtt  mamagt 
and  void/'     The  publication  of  banns  and  subsequent  marriaire     ^^^^^A 
in  a  wrong  snmame  render  the  marriage  void :  (£  y.  InhaUia^ts  ^£^"t^ 
of  Tibshelf,  1  B.  &  Ad.  190.)     Those  cases  in  which  it  has  been  bmnM^JSvi- 
held  that  persons  who  go  through  a  ceremony  of  marriage  which  ^^,^1^' 
for  some  irregularity  is  invalid,  may  nevertheless  be  convicted  qf  ttmbiemMi- 
of  bigamy,  are  instances  in  which  the  first  marriage  was  valid,  eaium^  Geo, 
and  the  irregularity  occurred  in  the  subsequent  marriage.     In  *•  *^  ^^»  *  ^ 
such  cases  it  has  been  held  that  the  person  indicted,  having  done 
all  that  he  could  to  contract  a  bigamous  marriage,  cannot  take 
advantage  of  his  own  wrong  to  escape  the  consequences  :  {R,  v. 
Allen,  L.  Rep.  1  Cr.  Gas.  Res.  867;  41  L.  J.  97,  M.  C.)     In  the 
present  instance  the  prisoner  wilfully  intermarried  without  due 
publication  of  banns,  and  the  first  marriage  is  consequently  void. 

Etherington  Smith  for  the  prosecqtion. — The  statute  4  Geo.  4, 
c.  76,  8.  22,  only  invalidates  marriages  contracted  with  a  know- 
ledge by  both  parties  that  no  due  publication  has  taken  place. 
Where  the  intended  husband  procured  the  banns  to  be  published 
in  a  Christian  and  surname  which  the  woman  had  never  borne, 
but  she  did  not  know  the  fact  until  after  the  solemnisation  of  the 
marriage,  it  was  held  to  be  a  valid  marriage :  (iZ.  v.  Inhaintants 
of  Wroxton,  4  B.  &  Ad.  640.)  Although  the  young  woman 
must  be  taken  to  have  known  subsequently  that  she  was 
described  falsely,  yet  there  is  no  evidence  to  show  that  she  had 
any  knowledge  of  the  deception  at  the  time  the  ceremony  was 
performed. 

Harris  in  reply. — The  signature  of  the  young  woman  is  some 
evidence  of  her  having  been  a  party  to  the  misdescription  in  the 
banns;  but,  at  all  events,  the  marriage  being  prima Jfacie  invalid 
it  is  for  the  prosecution  to  bring  the  case  within  the  exception  to 
the  statute  by  aflSrmative  evidence,  (a). 

HuDDLiSTON,  B.^-This  charge  must  fail.  It  is  incumbent  on 
the  prosecution  to  prove  a  valid  marriage  between  the  prisoner 
and  Elizabeth  Abel  in  1885.  It  is  admitted  that  there  was 
not  a  due  publication  of  the  banus  as  required  by  4  Gteo.  4, 
c.  76,  8.  22,  and  consequently  the  marriage  was  void ;  but  then 
it  is  said  that,  unless  contracted  with  the  knowledge  of  both 
parties  that  no  due  publication  had  taken  place,  the  marriage 
would  be  valid ;  that  the  evidence  shows  that  the  misdescription 
was  only    known  to   one   party,  and  that  the   signing  of  the 

(a)  In  cron-examiaatioD,  the  mother  of  the  yonng  woman  stated  that  her  daughter 
had  told  her  rfnoe  the  marriage  that  she  was  aware  of  the  misdescrlpiion  of  name ; 
hat  Hnddleston,  B.  refused  to  aooept  this  statement,  on  the  ground  that  it  was  not 
eridanee. 
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Rifio.        register  by   the  young  woman  is   no  proof  of  her  knowledge 
^j^V         before   the  solemnisation  of  the  marriage^  as   was  decided  in 

!        B.  y.   Inhabitants  of  Wroxton.      To  this   I  assent;   but  then^ 

1887.        as  pointed  out  by  the  defence^  it  is  incumbent  on  the  prosecu- 
Biacm-'     *^^^  ^  produce  affirmative  evidence  of  this  want  of  knowledge 
Vatidityaf    On  the  part  of  the  young  woman^  and  this  they  are  unable  to  do. 
fint  marriage  However  much  one  may  regret  that  in  the  result  the  marriage  is 
ttroor^Undm  P^o^o'i^ced  void,  I  agree  with  the  remarks  of  Lord  Tenterden  in 
publicatUm  of  ^^i^g   the  judgment    of   the    court  in  R,    v.    Inhabitants    of 
batms^Evi^   Tibshelf,   that  "  it  would  be  a  much  greater  inconvenience  to 
^^ImLkd^  the  public  to  alter  the  settled  rules  upon  this  subject  for  the 
0/  unduepuhti'  Bake  of  preventing  a  particular  mischief/^ 
cation-^  Geo.  Verdict,  Not  guilty. 

4,  c.  76,  s.  22.      Solicitor  for  the  prosecution,  Laverack,  of  Hull. 

Solicitor  for  the  defence.  Barton,  of  Great  Grimsby. 


QUEEN'S    BENCH    DIVISION. 

Aug.  6  and  8,  1887. 

(Before  Grove,  J.  and  Huddlbston,  B.) 

Cbofts  (app.)  V.  Taylob  (resp.).  (a) 

Be  venue — Excise — Dilution  of  beer  by  retailer — Adding  weak  beer 
to  strong  beer — Customs  and  Inland  Bevenue  Act,  1885  — 
48  ^  49  Vict.  c.  51,  s.  8. 

The  appella/nt  was  a  retail  dealer  in  beer,  and  hud  in  his  cellar  a 
puncheon  containing  seventy-two  gallons  of  beer,  purchased  of 
Barclay  and  Co.,  and  a  barrel  of  small  beer  purchased  of 
another  brewer.  Barclay's  beer  contained  10*80  of  proof  spirit, 
and  the  other  beer  contained  4*62  of  proof  spirit.  The  appellant 
took  nineteen  and  a  half  gallons  out  of  Barclay's  puncheon,  and 
took  eighteen  gallons  of  the  small  beer  and  poured  them  with  a 
gallon  of  finings  into  the  ptmcheon  of  Barclay's  beer.  The  beer 
in  the  puncheon  then  contained  8 '56  of  proof  spirit.  The 
appellant  was  prosecuted  for  diluting  the  beer  under  sect.  8  (2) 
of  48  Sc  49  Vict,  c.  51,  which  provides  that  ^' a  dealer  in 
or  retailer  of  beer  shall  not  adulterate  or  dilute  beer,  or  add 
any  matter  or  thing  thereto  (except  finings  for  the  purpose  of 
clarification),  and  any  beer  found  to  be  adulterated  or  diluted, 
or   mixed  with  any   matter   or  thing   {except  finings)  in  the 

aS  Reported  by  W.  P.  Etkbslet,  Esq.,  Barrister-at-Law. 
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j)088e88%on  of  a  dealer  in,  or  retailer  of,  beer  shall  be  forfeited      Croftb 
and  he  shall  incur  a  fine  of  fifty  pounds, '^     The  appellant  was      xatlo 

convicted,  and  appealed  by  way  of  a  case  stated,  

Held,  on  appeal,  that  the  conviction  was  right,  and  that  tlis  adding        1887. 
of  the  weak  beer  to  the  strong  was  a  dilution  of  the  latter  within  „    -'^ntu 
the  meaning  of  sub-stct,  2  of  sect,  8  of  the  Oustoms  and  Inland  tUm  of  beer  by 
Revenue  Act,  1885.  retailer  — 

Weak  beer 

THIS  was  a  case  stated  by  James  Yanghan^  Esq.^  one  of  the    ^43^49 
magistrates  of  the  police  coarts  of  the  metropolis,  sitting  at  rtc<.c.5l,«.8 
Bow-street  Police-court,  within  the  metropolitan  police  district. 

1.  The  appellant,  Thomas  William  Crofts,  was  summoned 
before  the  magistrate  to  answer  an  information  exhibited  by  the 
respondent,  Willmott  Taylor,  an  officer  of  Inland  Revenue, 
which  charged  the  appellant  for  that  he,  being  a  retailer  of  beer, 
did,  on  the  16th  day  of  February  last,  dilute  certain  beer  contrary 
to  the  form  of  the  statute  48  &  49  Vict.  c.  51,  s.  8. 

2.  The  magistrate,  after  hearing  the  case,  convicted  the 
appellant,  and  ordered  him  to  pay  a  fine  of  SOL,  and  the 
appellant  being  dissatisfied  with  the  magistrate's  opinion  as 
being  erroneous  in  point  of  law,  the  magistrate  stated  this  case 
for  the  opinion  of  the  Queen's  Bench  Division. 

3.  The  appellant  was  the  licensed  occupier  of  a  public-house 
situated  and  being  No.  40,  Brick-lane,  Bethnal  Green,  and  was  a 
retailer  of  beer. 

4.  On  the  16th  day  of  February  he  had  in  his  cellar  a  puncheon 
containing  seventy-two  gallons  of  beer,  which  he  had  purchased 
of  Messrs.  Barclay  and  Co.,  the  brewers.  He  had  also  in  his 
cellar  thirty-six  gallons  of  small  beer  which  he  had  purchased  of 
Mr.  Bishop,  a  dealer  in  beer  at  Uaggerston. 

'I'he  beer  which  he  had  purchased  of  Messrs.  Barclay  and  Co., 
was  of  the  density  of  1013*00,  and  of  the  original  gravity  of 
1056*27,  and  contained  10*30  of  proof  spirit. 

The  beer  which  he  had  purchased  of  Mr.  Bishop  was  of  the 
density  of  1002*52,  and  of  the  original  gravity  of  1021*79,  and 
contained  4*62  of  proof  spirit.  The  difference  in  gravity  is 
equivalent  to  four  gallons  01  water. 

5.  By  the  Customs  and  InUnd  Revenue  Act,  1 885  (48  &  49 
Vict.  c.  51,  s.  4),  "  Beer ''  is  defined  to  include  any  description 
of  beer  which  contains  '^  more  than  2  per  cent,  of  proof  spirit.'' 

6.  On  the  said  16th  day  of  February  the  appellant  took  about 
nineteen  and  a  half  gallons  of  Messrs.  Barclay's  beer  out  of  the 
said  puncheon,  which  contained  seventy-two  gallons,  and  he  took 
eighteen  gallons  out  of  a  cask  of  Mr.  Bishop's  beer  and  poured 
the  same  into  the  said  puncheon  of  Messrs.  Barclay  and  Co.'s 
beer,  and  added  thereto  one  gallon  of  finings.  The  two  beers 
mixed  in  the  said  puncheon  showed  on  analysis  a  density  of 
1010*42,  and  an  original  gravity  of  1045*84,  and  proof  spirit 

8*56. 

7.  Neither  water  nor  any  other  matter  or  thing  (except  finings 
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Omam      for  the  parpuse  of  clarification  allowed  by  law)  was  added  to  the 
-  ^'  beer,  and  the  efiect  of  mixing  the  two  beers  was  to  lower  the 

'      strength  to  the  extent  above-mentioned. 

1887.  8.  It  was  contended  before  the  magistrate,  on  the  behalf  of  the 

F   '^"huit    ^VV^^^^^y  ^^^^  what  was  done  in  this  case  was  not  a  dilution  of 
turn  of  beer  bw  ^^^9  ^^^  ^^^^  ^^^  blending  or  mixing  of  two  beers  was  not  a 
reiazlar'^     dilution  within  the  meaning  of  sect.  8,  sab-sect.  2. 
I^ofc  beer        g    »p|,^  respondent  contended  that  the  mixing  of  two  beers  of 
—A»^4S*^  different  qualities  amounted  to  a  dilution  oi  the  stronger. 
Fur/.c5l,«.8.      10.  The   magistrate    convicted   the  appellant,  as   he  was   of 
opinion  that,  the  word  '^ dilute''  being  defined  by  the  Imperial 
dictionary  as  to  ''  weaken,''  '^  to  reduce  the  strength  or  standard 
of,"  the  stronger  beer  was  diluted  by  adding  to  it  the  weaker 
beer. 

The  appellant  being  dissatisfied  with  the  magistrate's  determi- 
nation as  being  erroneous  in  point  of  law,  required  him  to  state 
this  case. 

The  question  for  the  opinion  of  the  court  was  whether  such 
mixing  or  blending  of  beers  is  a  dilution  within  the  meaning  of 
the  statate  referred  to.  If  the  court  sboald  be  of  the  opinion  that 
the  magistrate  was  right  in  so  holding,  the  conviction  was  to  be 
affirmed.  If  the  magistrate  was  wrong  then  the  conviction  was 
to  be  quashed. 

By  43  &  44  Vict.  c.  20,  s.  11: 

)  On  aod  after  the  first  day  of  October,  one  thonaand  eight  hundred  and  eighty,  there 
shall  be  charged,  collected,  levied,  and  paid,  for  the  use  of  Her  Majesty,  her  heirs  and 
successors,  in  respect  of  beer  brewed  in  the  United  Kingdom,  a  duty  calciilated 
according  to  the  specific  gravity  of  the  worts  thereof ;  that  is  to  say,  upon  every 
thirty-six  gallons  of  worts  of  a  specific  gravity  of  one  thousand  and  fifty-seven  degrees 
the  dnty  of  six  shillings  and  threepence,  and  so  in  proportion  for  any  di£Ferenoe  in 
quantity  or  gravity. 

By  48  &49  Vict.  c.  61,  s.  4: 

(1.)  The  term  *<beer*'  in  the  Inland  Revenue  Act,  18S0,  shall  be  oonatmed  to 
extend  to  any  liquor  which  is  made  or  sold  as  a  description  of  beer,  or  as  a  substitute 
for  beer,  and  which,  on  analysis,  shaU  be  found  to  contain  more  than  two  per  centum 
of  proof  spirit. 

By  sect.  8 : 

(1.)  A  brewer  of  beer  for  sale  shall  not  adulterate  beer,  or  add  any  matter  or  thing 
thereto  (except  finings  for  the  purpose  of  clarification,  or  other  matter  or  thing  sanc- 
tioned by  the  Commissioners  of  Inland  Revenue),  before  the  same  is  delivered  for  con- 
sumption, and  any  beer  found  to  be  adulterated,  or  mixed  with  any  other  matter  or 
thing  (except  as  aforesaid),  in  the  possession  of  a  brewer  of  beer  for  sale  shall  be  for- 
feited, and  the  brewer  shall  incur  a  fine  of  fifty  pounds. 

(2.)  A  dealer  in,  or  retailer  of,  beer  shall  not  adulterate  or  dilute  beer,  or  add  any 
matter  or  thing  thereto  (except  finings  for  the  purpose  of  clarification),  and  any  beer 
found  to  be  adulterated  or  diluted,  or  mixed  with  any  other  matter  or  thing  (except 
finings)  in  the  possession  of  a  dealer  in,  or  retailer  of,  beer  shall  be  forfeited,  and 
he  sludl  incur  a  fine  of  fifty  pounds. 

R.  T.  Beidf  Q.C.  {Poland  with  him)  for  the  appellant. — The 
conviction  oaght  to  be  quashed.  There  has  been  no  offence  under 
the  Castoms  and  Inland  Revenue  Act^  1885.  There  is  no 
adulteration  here^  for  adulteration  is  the  introduction  of  some 
foreign  matter^  whereas,  in  the  present  inetance,  beer  was  added 
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to  beer.     This  case  is  not  within  the  purview  of  the  Act,  which       Cboftb 
was  a  money  bill,  and  nothing  else ;  accordingly  the  section  was      ta™b. 

not  intended  to  regnlate  relations   between  the  seller  and  the        

buyer,  but  only  between  the  seller  and  the  revenue.     Again,  even        1887. 
if  the  section  did  apply,  no  offence  has  been  committed  under  it,  rujct-IZVH'Af. 
for  adding  beer  to  beer  is  not  dilution  of  beer.     The  effect  of  £^„  of  ft^er  6y 
adding  a  weaker  to  a  stronger  beer  may  be  to  dilute  or  weaken     retailer ^ 
the  strength  of  a  particular  beer,  but  it  is  not  dilution  of  beer   ^?J^  ^ 
within  the  Act.     If  the  conviction  be  maintained,  it  will  be  impos-    _  43  ^  49 
sible  for  publicans,  or   retail  dealers  of  beer,  to   supply  their  Vict  c  51, «.  8. 
customers  with  the  familiar  mixture  known  as  '*  half-and-half,'^ 
for  the  two  liquids  are  of  different  strengths. 

The  SolicitoT'Oeneral  (Sir  E.  Clarke,  Q.C.)  (E.  8.  Wright  with 
him)  for  the  respondent. — The  case  is  clear,  and  the  contention 
of  the  other  side  would  distort  the  proper  construction  of  the  Act 
and  defeat  its  operation.  By  this  admixture  of  the  thin  beer 
with  the  strong,  he  lowered  the  latter's  alcoholic  percentage  from 
lO'SO  to  856.  The  first  sub-section  deals  with  the  brewer,  the 
second  with  the  publican  or  retail  dealer.  It  is  admitted  that 
dilution  is  not  the  same  as  adulteration.  The  only  question  is, 
whether  the  act  of  the  appellant  amounted  to  dilution.  Dilution 
is  the  rendering  weaker  or  thinner  by  any  other  substance,  and 
there  is  no  reason  why  one  strong  substance  should  not  be  diluted 
by  a  kindred  but  weaker  substance. —  [Grove,  J. — It  seems  to  me 
that  the  intention  of  the  section  is  that  the  retailer  shall  sell  the 
beer  in  the  same  state  as  he  receives  it  from  the  brewer.]  Tes. 
The  magistrate  has  found  as  a  fact  that  the  strong  beer  was 
diluted.  The  Crown  contends  that  a  retail  dealer  must  not  dilute 
strong  beer  by  first  making  thin  beer  and  adding  it  to  the  strong. 
This  Act  was  not  passed  merely  for  the  protection  of  the  revenue, 
but  also  of  the  subject.  Its  terms  are  too  clear  to  admit  of  any 
doubt  on  the  point. 

Beid  in  reply. 

Our,  adv,  vuU. 

Aug,  8. — Obove,  J. — I  have  come  to  the  conclusion  that  the 
conviction  was  right.  The  question  turns  mainly  on  the  meaning 
of  sect.  8  of  the  Customs  and  Inland  Revenue  Act,  1885.  The 
1st  sub-section  deals  with  brewers,  who  are  not  to  adulterate  or 
add  any  matter  or  thing  to  their  beer.  Sub-sect.  2  deals  with 
dealers  or  retailers  of  beer,  who  are  forbidden  to  adulterate,  or 
dilute,  or  add  anything  to  the  beer  in  their  possession.  There  is 
a  considerable  and  obvious  distinction  between  these  two  sub- 
sections ;  the  first  does  not  prevent  brewers  from  diluting  their 
beer,  for  brewers  who  brew  different  qualities  of  liquor  must  in  a 
sense  dilute  their  beers.  The  2nd  snb-section,  however,  applies 
to  dealers  in  beer  who  are  not  brewers  of  beer,  but  who  purchase 
it  ready  brewed  ;  and  its  object  in  preventing  the  dilution  of  beer 
is  that  the  beer  once  purchased  by  the  dealer  or  publican  shall 
remain  unaltered,  so  that  customers  shall  know  with  what  class 
of  beer  they  are  being  served.     Here  the  retail  dealer  did  in  my 
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Cuons      judgment  dilate  the  beer,  because  he  put  a  weaker  beer  into  a 
Tatlob.      stronger,  thereby  reducing  the  percentage  of  proof  spirit  from 

10*30  to  8'56.     If  that  is  not  dilution,  I  do  not  know  what  is. 

1887.        Johnson  defines  "  dilution  ^'  as   "  a  thinning,  or  weakening,  or 

ExcU&^Diiu-  ^^'t^^'^fttion  by  the  admixture  of  other  fluids/'     And,  surely,  to 

Hon  of  beer  by  P^t  a  weaker  liquid  to  a  stronger  when  it  has  the  actual  efifect  of 
retailer^     reducing  the  strength  of  the  latter  is  dilution.     In  the  present 

a^edtostron   ^*®®>  ^^®  appellant  in  fact  added  water  to  the  beer ;  for  "  small '^ 
—48  i  49    beer    contains    more  water    in    proportion   to    malt  and   hops 

Vict.c6i,B,s.  than  ''  strong  '^  beer.  The  object  of  the  Act  would  be  defeated  if 
the  addition  of  small  beer  to  strong  were  permissible.  The 
construction  put  forward  by  the  counsel  for  the  appellant  would 
under  sect.  4  of  the  Act  render  dilution  by  the  dealer  most  easy 
and  effectual.  He  might  take  any  liquid,  plain  water  or 
otherwise,  and  add  two  per  cent,  of  alcohol  and  call  it  '^  beer  " 
under  the  section,  and  add  it  to  his  ordinary  beer,  and  claim 
that  he  was  doing  nothing  in  contravention  of  the  Act.  Another 
argument  was,  that  this  case  was  not  within  the  Act,  as  it  did 
not  affect  the  revenue,  whereas  the  Act  was  passed  for  the 
protection  of  the  revenue.  But  it  may  touch  the  revenue 
indirectly ;  for  if  publicans  were  allowed  to  make  their  own 
mixtures,  and  weaken  the  beers  received  from  the  brewers,  the 
revenue  would  be  likely  to  suffer.  If  the  words  of  an  Act  of 
Parliament  are  clear,  1  must  adopt  them ;  and  if  doubtful,  I  must 
weigh  the  balauce  of  convenience.  I  think  the  meaning  of  these 
words  is  clear,  that  the  retailer  must  not  dilute  his  beer.  The 
section  does  not  say  that  the  dilution  is  to  be  only  by  water,  but 
there  is  to  be  no  addition  of  any  other  matter  or  thing.  An 
argument  was  put  forward,  that  if  the  contention  of  the  Crown 
was  right,  publicans  could  not  sell  the  mixture  of  liquors  known 
as  "  half-and-half.^'  But  I  do  not  think  that  it  is  a  sound  one,  for 
the  publican  or  his  drawer  is  merely  agent  for  the  customer  in 
mixing  the  two  kinds  of  liquors  for  his  convenience,  and  so  would 
be  committing  no  offence.  But,  even  if  the  construction  called 
for  it,  we  should  have  to  hold  it  an  offence,  and  the  maximum 
penalty  on  the  publican  would  be  that  he  would  have  to  use 
separate  glasses,  and  request  his  customer  himself  to  mix  their 
contents.  I  have  come  to  the  conclusion  that  I  should  be 
flinching  from  the  words  of  the  Act,  and  giving  them  a  ridiculous 
interpretation,  if  I  did  not  hold  the  facts  of  this  case  to  amount 
to  a  dilution  of  the  beer  in  question. 

HuDDLSSTON,  B. — I  had  a  doubt  during  the  argument  whether 
the  counsel  for  the  appellant  was  not  right.  One  argument  was, 
the  Act  in  question  was  a  money  Bill,  the  object  of  which  was 
the  protection  of  the  revenue,  and  that  what  had  been  done  by 
the  appellant  did  not  affect  the  revenue,  and  was  not  within  the 
Act.  The  other  argument  was  one  which  occurred  to  myself, 
that  it  would  be  difBcult  to  work  out  in  practice  the  strict 
construction  put  on  the  Act  by  the  Crown,  which  might  prevent 
the  retailer  from  mixing  two  beers  of  a  different  strength  for  a 
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customer  who  wished  his  draught  to  be  weaker  than  the  strong       Croftb 
beer  with   which  he  had  been  previously  supplied^  yet  stronger      _,   ''* 

than  a  mere  "  small  '^  beer.     As  regards  the  first  argument^  I  am         ' 

satisfied  that  the  court  has  nothing  to  do  with  the  object  of  an         1887 
Act  of  Parliament  if  its  words  are  clear  ;  as  regards  the  second,  „    .  '^wyi 
1  am  of  opinion  that  sect.  8  refers  to  beer  in  large  quantities  and  ^,-o„  ^f  ^^^  ^» 
not  in  small,  such  as  in  glasses.     The  whole  matter  turns  on  the     retailer  — 
meaning  of  the  word  ^'  dilute."     I  think  the  Legislature  in  these   J^^  ^ 
two  snb-sections  of  sect.  8  did  not  intend  to  prevent  brewers  from  "  __48^^49 
diluting  their  beer,  but  did  intend  to  prevent  retailers  from  so  Vict  c.  5l,«.  8. 
doing.     ''  Dilute  "  according  to  the  dictionaries  means  ^^  to  make 
thin  or  weak,"  **  to  attenuate."     Dr.  Johnson,  it  is  true,  adds 
''to   attenuate  or  weaken    by  the   admixture   of  other    fluids, 
especially  water.^'     But  the  weakening  may  be   by  any   other 
thing  than  water.     In  the  present  case  Messrs.  Barclay's  strong 
beer  has   been  weakened  and  thinned,  and  its  proof  strength 
reduced  from  10*30  to  8*56     That  has  been  found  by  the  case  to 
have  been  done,  and  amounts  to  an  offence  under  the  Act.    There 
18  no  manifest  incongmity  in  this  construction  of  sect.  8.     The 
brewer  mast  necessarily  dilute  his  beers,  for  he  makes  strong 
beers    and   beers   of  a   weaker    quality ;   so   dilution   is  not  a 
statutory  offence  on  his  part.     But,  on  the  other  hand,  when  the 
beer  comes  into  the  cellar  of  the  retailer  he  must  not  thin  or 
weaken  it.     The  section  was  passed  to  protect  the  public  as  well 
as  to  prevent  the  revenue  from  being  defrauded.     There  was  a 
good  object  for  the  use  of  the  term  "  dilute  "  in  the  2nd  sub- 
section ;  and  there  is  no  incongruity   between  the  two  parts  of 
the  section.     Looking  at  it  carefully  I  have  come  to  the  conclusion 
that  the  construction  put  upon  it  by  the  court  is  right,  and  that 
the  conviction  ought  to  be  affirmed.  ^ 

Appeal  dismissed. 

Solicitors  for  the  appellant,  Peckhaniy  Maitland,  and  Peckham. 

Solicitor  for  the  respondent,   The   Solicitor  for   the    Inland 
Revenue. 
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QUEEN'S  BENCH  DIVISION. 

Thursday,  June  16,  1887. 

(Before  Lord  Colebidqe,  C.J.  and  Dbki£AN,  J.) 

The  South  Stappordshire  Waterwobkb  Company  v.  Stone,  (a) 

Practice — Appeal  from  court  of  summary  jurisdiction — Special 
ca3e — Application  in  writing — The  Summury  Jurisdiction  Act, 
1879  (42  ^  43  Vict  c.  49),  s.  SS— The  Summary  Jurisdiction 
Rules,  1886,  r.  18. 

An  application  to  a  court  of  summary  jurisdiction  to  state  a  special 
ca^e  under  the  SSrd  section  of  the  Summary  Jurisdiction  Act, 
1879,  must  be  made  in  writing,  and  an  oral  applicoMon  to  the 
court  is  insufficient,  the  18th  rule  of  the  Summary  Jurisdiction 
Rules,  1886,  being  peremptory  and  not  merely  directory. 

^ff^HIS  was  a  case  stated  by  justices  of  the  coanty  of  Stafford 
A      under  the  Summary  Jurisdiotion  Act,  1879  (42  &  43  Vict, 
c.  49),  8.  33. 

It  appeared  that  during  the  hearing  of  the  matter  before  a 
court  of  summary  jurisdiction,  a  point  of  law  was  raised  on  behalf 
of  the  appellants,  and  decided  by  the  justices  against  them.  An 
oral  appUcation  was 'thereupon  made  to  the  justices  to  state  a 
case,  which  the  justices  granted.  A  written  notice  of  appeal  was 
afterwards  within  seven  days  served  by  the  appellants  upon  the 
clerk  to  the  justices. 

The  Summary  Jurisdiction  Act,  1879  (42  &  43  Vict.  c.  49), 
s.  33,  provides  that 

(1)  Any  person  aggrieved  who  desires  to  qaestion  a  conTictioD,  order,  determina- 
tion, or  other  proceeding  of  a  court  of  summary  jurisdiotion  on  the  gronnd  that  it  is 
erroneous  in  point  of  law,  or  is  in  excess  of  jurisdiction,  may  apply  to  the  court  to 
state  a  special  case  setting  forth  the  facts  of  the  case  and  the  grounds  on  which  the 

Sroceeding  is  questioned,  and,  if  the  court  decline  to  state  the  case,  may  apply  to  the 
[igh  Court  of  Justice  for  an  order  requiring  the  case  to  he  stated ;  and  (2)  the  appli- 
cation shall  be  made  and  case  stated  within  such  time  and  in  such  manner  as  may  be 
from  time  to  time  directed  by  rules  under  this  Act. 

The  18th  rule  of  the  Summary  Jurisdiction  Rules,  1886,  pro- 
vides that 

An  application  to  a  court  of  summary  jurisdiction  under  sect.  88  of  the  Summary 
Jurisdiction  Act,  1879,  to  state  a  special  case,  shall  be  made  in  writing,  and  a  copy 
left  with  the  clerk  of  the  court,  and  may  be  made  at  any  time  within  seven  clear  days 
from  the  date  of  the  proceeding  to  be  questioned,  and  the  case  shall  be  stated  within 
three  calendar  months  after  the  date  of  the  application,  and  after  the  recognisance 
shaU  have  been  entered  into. 

(a)  Reported  by  Jooph  Smith,  Esq.,  Barrister-at«Law. 
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Htigo  Young  for  the  respoDdents. — The  court  have  no  jarisdiction   Thb  South 
to  hear  the  appeal.     The  18th  rule  of  the  Summary  Jurisdiction  g^][j^^^ 
Bules^  1886^  made  in  pursuance  of  the  Summary  Jurisdiction  Act^  works  Com-' 
1879  (42  &  48  Vict,  c,  49),  s.  88,  sub-sect.  2,  clearly  provides       pakt 
that  an  application  to  a  court  of  summary  jurisdiction  under       siSib. 
sect.  33  of  the  Summary  Jurisdiction  Act,  1879,  to  state  a  special        .... 
case  shall  be  made  in  writing,  and  a  copy  left  with  the  clerk  of        1887 
the  court.     In  this  case  no  application  has  been  made  to  the    pSZ^' _ 
court  in  writing,  and,  a  condition  precedent  to  the  right  to  appeal    Appeal  from 
not  having  been  complied  with,  the  court  have  no  jurisdiction  to  court  of  mm- 
hear  the  appeal:  (Peacock  v.  R.  4  C.  B.  N.  S.  164;  Morgan  v.  J^-^^^: 
Edwards,  29  L.  J.  1 08,  M.  C.)     There  are  many  cases  in  which  ^^m^^^at^ 
it  has  been  held  that  in  appeals  from  justices  the  rules  must  be  ment  <tf  special 
strictly  complied  with— e.jf..  Ex  parte  Simkin  (29  L.  J.  23,  M.  C. ;  "^J^l  ^ * 

2  E.  &  E.  392),  in  which  it  was  held  that  Sunday  was  to  be  ^33  l^ukeof 
counted  in  the  two  days  allowed  an  appellant  under  the  Nuisances    1886,  r.  18. 
Removal  Act,  1854,   for  entering  into   a  recognisance.     It  is, 
moreover,  a  very  necessary  provision,  inasmuch  as  parties  who 

give  notice  of  appeal  on  the  spot  very  frequently  change  their 
minds  afterwards.     In  Ex  parte  Curtis  (37  L.  T.  Rep.  N.  S.  533 ; 

3  Q.  B.  Div.  13)  a  notice  of  appeal  against  a  conviction  under 
sect.  12  of  the  Licensing  Act,  1872,  by  two  justices  of  the  Cinque 
Ports  was  addressed  generally  to  the  justices  of  the  liberties  of 
the  Cinque  Ports,  without  naming  any  particular  justices,  and 
was  served  upon  the  clerk  to  the  justices  out  of  court,  and  it  was 
held  that  such  notice  and  the  service  thereof  were  insufficient,  as 
not  being  in  compliance  with  the  52nd  section  of  the  Licensing 
Act,  which  requires  notice  of  appeal  to  be  given  to  the  ^'  court  of 
summary  jurisdiction.^'  Lush,  J.,  in  his  judgment  in  that  case, 
says :  ''  The  statute  says  that  notice  must  be  given  to  the  court 
of  summary  jurisdiction.  That  means,  in  my  opinion,  the  justices 
who  sign  the  conviction.  Then,  again,  it  is  a  question  whether 
the  service  on  the  clerk  was  a  good  service  on  the  justices.  I 
am  clearly  of  opinion  that  it  was  not.  It  is  not  a  duty  of  the 
clerk  to  go  and  find  out  the  justices  and  serve  them.  It  is  made 
a  condition  of  the  right  to  appeal  that  notice  of  it  shall  be  brought 
home  to  the  justices  that  they  may  have  an  opportunity  of 
supporting  their  decision  before  the  court  above.''  Further,  the 
rule  clearly  contemplates  two  documents — an  original  to  be  served 
on  the  justices  ana  a  copy  to  be  left  with  the  clerk ;  and  it  is 
impossible  that  a  single  notice  served  on  the  clerk  can  in  any 
sense  satisfy  this  provision.  The  31st  section,  which  prescribes 
the  procedure  on  an  appeal  from  a  court  of  summary  jurisdiction 
to  a  court  of  general  or  quarter  sessions,  provides  that  notice  of 
appeal  in  writing  is  to  be  served  on  the  other  party  and  on  the 
clerk  of  the  court,  and  it  is  submitted  that  there  is  an  important 
distinction  between  the  31st  section,  providing  that  notice  shall 
be  served  on  the  clerk,  and  the  33rd,  providing  that  the  applica- 
tion shall  be  made  to  the  court,  and  a  copy  left  with  the  clerk. 

Wills  for  the  appellants. — ^The  rule  is  merely  directory.      Tho 
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Thb  South   Ist  sab-section  of  the  33rd  section  of  the  Act  provides  that  any 
Staword-    person  acr&frieved  may  apply  to  the  court  to  state  a  case.     Then 

BHIRS    ff  ATJCR-  oo  j        u  v    »        ^  •••  « 

WORKS  Com-  i°  ^^®  2nd  sub-section  there  is  a  collateral  provision  that  rules 

PANT        are  to  be  made  directing  the  time  and  manner  for  the  making  of 

"•  an  application.    But  this  sub-section  is  rather  intended  to  provide 

a  procedure  where  an  application  has  not  been  made  to  the  court, 

1887.        and  the  court  is  not  likely  in  the  usual  course  to  sit  again  for 

p7~7r        some  time,  and  does  not  limit  the  absolute  right  to  apply  for  a 

Appeal  from  ^ase  Under  the  1st  sub-section.     In  this  case  the  application  was 

court  of  sum-  made  while  the  court  was  still  sitting,  and  another  application 

^^_JT^^  was  unnecessary.     Secondly,  if  the  18th  rule  is  mandatory,  there 

tton  forst^e-  ^^^  ^  Substantial  compliance  therewith.     The  clerk  of  the  court 

ment  of  special  is  an  officer  entitled  and  bound  to  receive  such  notices.    Ex  parte 

^^r^^  fg''^  Curtis  {uhi  sup,)  is  distinguishable,  because  there  the  notice  was 

».  83— iJW6*'o/*^^^ressed  generally  to  the  justices  of  the  liberties  of  the  Cinque 

1886,  r.  18.    P(»rts.     In  Beg.  v.  The  Judge  of  the  Bloomsbury  County  Court 

(54  L.  T.  Rep.  N.  S.  616 ;  17  Q.^B.  Div.  788)  it  was  held  that  an 

application  to  the  registrar  of  the  County  Court  was  properly 

made   within   the   4th   section  of  the   Parliamentary    Elections 

(Returning  Officers)  Act,  1875,  which  provides  that  an  application 

to   tax   the  charges   of  a  returning  officer  at  a  parliamentary 

election  may  be  made  to  the  County  Court  having  jurisdiction  at 

the  place  of  nomination  for  the  election.    [Lord  Colbeidqe,  C.J. — 

There  one  application  only  is  spoken  of.     Here  the  rule  states 

in  terms   that   the   application  is   to  be  made  to  some   person 

other  than  the   clerk,   and   a   copy  left   with  the   clerk.     The 

rule   cannot   mean  that   two   papers,    an   original  and   a  copy, 

are  both  to  be  left  with  the  clerk.]     If  the  notice  is  in  every 

case  to  be  served  on  the  justices  who  gave  the  decision,  the 

person  aggrieved   would  in  many  cases  be   deprived  by    their 

absence  and  the  impossibility  of  serving  them  with  notice  of  his 

right  to  appeal.     [Lord  Coleridge,  C.J. — If  he  cannot  comply 

with  the  law  he  cannot  appeal.]     The  same  point  was  taken  in  a 

special  case  stated  under  the  2nd  section  of  20  &  21  Vict.  c.  43, 

in  the  case  of  the  Churchwardens  of  PoUon  v.  Brown  (28  J.  P. 

408),  and  there,  the  court  being  equally  divided,  Crompton  and 

Blackburn,  JJ.  thinking  it  a  condition  precedent  that  the  notice 

should  be  in  writing,  while  Cockburn,  U.J.  and  Shee,  J.  were  of 

the  contrary  opinion,  the  appeal  was  heard  on  its  merits.     He 

also  cited  Beg,  v.  The  Justices  of  Bedfordshire  (11  A.  &  E.  134)  ; 

and  Beg,  v.  Eaves  (21  L.  T.  Rep.  N.  S.  829 ;  39  L.  J.  70,  M.  C). 

Young  was  not  called  upon  to  reply. 

Lord  CoLBBiDQB,  C.J. — I  am  of  opinion  that  we  must  decide 
this  preliminary  objection  in  favour  of  the  respondent.  The 
objection  taken  is  that  we  are  not  at  liberty  to  go  into  the  merits 
of  the  appeal,  because  the  appeal  is  given  by  statute,  and  the 
conditions  precedent  prescribed  by  the  statute  have  not  been 
followed.  The  33rd  section  of  the  Summary  Jurisdiction  Act^ 
1879  (42  &  43  Vict.  c.  49),  enacts  by  the  1st  sab-section  that 
**  Any  person  aggrieved,  who  desires  to  question  a  conviction. 
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order,  determination,  or  other  proceeding  of  a  court  of  summary    Th«  Sodth 
jurisdiction,  on  the  irround  that  it  is  erroneous  in  point  of  law,  ^^^fS^!^ 
or  is  in  excess  of  junsdiction,  may  apply  to  the  court  to  state  a    works  Com- 
special  case  setting  forth  the  facbs  of  the  case,  and  the  grounds        pant 
on  which  the  proceeding  is  questioned,  and,  if  the  court  decline       stoki 

to  state  the  case,  may  apply  tio  the  High  Court  of  Justice  for  an         

order  requiring  the  case  to  be  stated/'      This  sub-section  there-        1887 
fore  gives  a  general  enabling  power  to  an  aggrieved  party  to     /r.T~— 
apply  to  the  court  of  summary  jurisdiction  to  state  a  case.    Then    Appeai  from 
the  2nd  sub-section  says  that  ''The  application  shall  be  made  court  of  mm^ 
and  case  stated  within  such  time  and  in  such  manner  as  may  be  f'^ i""/^ 
from  time  to  time  directed  by  rules  under  this  Act/'     Now,  the  turn  for  atate- 
person  who  by  another  provision  of  the  statute  is  to  draw  and  w«k  of  special 
give  effect  to  the  rules  is  the  Lord  Chancellor,  and  in  pursuance  *^|^Z*g  \J^ 
of  that  provision  Lord  Herschell  drew  up  and  authenticated  a  ,.  ^^'iUUsof 
series   of  rules.      They   are  called  the    Summary   Jurisdiction    1886,  r.  18. 
Rules,  1886,  and  the  18th  rule  provides  that  an  application  to  a 
court  of  summary  jurisdiction,  under  sect.  33  of  the  Summary 
Jurisdiction  Act,  1879,  to  state  a  special  case  shall  be  made  in 
writing,  and  a  copy  left  with  the  clerk  of  the  court,  and  may  be 
made  at  any  time  within  seven  clear  days  from  the  date  of  the 
proceeding  to  be  questioned,  and  the  case  shall  be  stated  within 
three  calendar  months  after  the  date  of  the  application,  and  after  the 
recognisance  shall  have  been  entered  into.     Now,  let  us  see  what 
was  done  in  this  case.    The  case  was  beiog  heard  before  a  court  of 
summary  jurisdiction,  and  during  the  hearing  of  it  a  point  of  law 
was  raised  by  the  learned  counsel  who  appeared  for  the  present 
appellants,  and  the  justices  were  asked  to  state  a  case  if  they 
decided  against  the  appellants.     In  the  result  they  did  so  decide, 
and  consented  to  state  a  case.     But  the  justices  had  no  power  to 
state  a  case  except  in   accordance  with   the   provisions  of  the 
Act  of  Parliament.     There  is  no  doubt  that  they  were  perfectly 
willing  to  accede  to  the  appellants^  request,  but  the  conditions 
laid  down  by  the  statute,  and  by  the  rules  made  in  pursuance 
thereof,  were  not  complied  with.     The  application  was  made  by 
word  of  mouth  in  court,  and  it  cannot  be  said  that  that  was  an 
application  to  a  court  of  summary  jurisdiction  made  in  writing. 
What  else,  then,  is  there  to  show  that  the  statute  has  been  com- 
plied with  ?   An  application  in  writing  was  sent  to  the  clerk  to  the 
justices — not  to  the  court,  nor  to  the  justices  of  whom  the  court 
was  composed — and  we  are  asked  to  say  that  that  is  a  sufficient 
compliance  with  the  statute  and  the  rules.     Now,  these  rules  are 
authorised  by  statute,  and,  after  being  laid  upon  the  table  of 
both  Houses  of  Parliament  for  a  specified  time,  have  the  same 
force  as  a  statute,  and  yet  we  are  invited  to  say  that  this  18th  rule 
has  been  complied  with  by  sending  the  original,  or  a  copy,  to  the 
clerk  of  the  justices.     If  the  document  sent  to  the  clerk  was  the 
original,  then  where  is  the  copy  ?     It  is  manifest  that  the  rule 
contemplates  two  documents,  and  it  is  not  possible  that  the  same 
document  can  be  both  an  original  and  a  copy.    Under  the  earlier 
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Thb  SoirrH   Act  by  whioh  justices  were  empowered  to  state  a  case  for  the 

^^wI^B-  ^P^°^^^  ^^  *^^^  court— I  mean  20  &  21   Vict.  c.  43,  s.  3— this 

woBKB  Com-'  poiot  could  Dot  have  been  taken,  because  it  is  there  provided 

FANT        that  the  party  dissatisfied  with   the  determination  of  the  justioe 

^'  or  justices  may  apply  in  writing  within  three  days  after  the  same 

to  the  said  justice  or  justices,  the  meaning  of  the  section  clearly 

1887.        being  that  the  application  is  to  be  made  to  the  same  justices  who 
— T"  __    gave  the  decision  against  which  it  is  proposed  to  appeal.     In  the 
Appeal  from  absence  of  authority,  therefore,  I  think  it  is  perfectly  clear  that 
oovrt  of  turn-  the  notice  given  in  this  case  is  insufficient.     Is  there,  then,  any 
mary^fnrisAc-  authority  to  the  contmry  ?     The  only  authority  which  is  said  to 
Hon  for  stated  bear   on    the   point  is  the   case   of  Reg.    v.  The  Judge  of  the 
ment  of  special  Bloomsbury  Gounty  Gourt  (54  L.  T.  Rep.  N.  S.  616 ;  17  Q.  B.  Div. 
^yT^ ^^^  788),  decided  by  my  brothers  Denman  and  Wills,  and  afterwards 
».8a— /?tt&»qf  ^y  *'^®   Court  of   Appeal.      In  that  case  the   Court  of  Appeal 
1886,  r.  18.    decided  that  an  application  made  to  the  registrar  of  a  Coanty 
Court,  when  the  judge  was  not  sitting,  to  tax  the  charges  of  a 
returning  officer  at  a  parliamentary  election  was  properly  made 
to  a  County  Court  within  the  meaning  of  the  4th  section  of  the 
Parliamentary  Elections  (Returning  Officers)  Act,  1875.    But  the 
ground  on  which  it  was  there  decided  that  the  Act  of  Parliament 
had  been  complied  with  was  that  the  judge  of  a  County  Court  is 
ambulatory,  whereas  the  registrar  is  not,  but  is  confined  to  his 
particular  court,  where  he  is  bound  to  sit,  and  that  he  might  be 
deemed  to  be  the  court  for  the  purpose  of  receiving  the  application 
in  question.     But  it  is  to  be  observed  that  the  words  of  the  Act 
of  Parliament  on  which  the  decision  in  that  case  depended  are 
very  different  from  those  of  the  Act  which  we  are  now  discussing. 
In  the  present  case  it  is  clearly  contemplated  that  there  shall  be 
two  documents,  whereas  in  the  case  cited  it  was  not  so.     If  the 
Act  of  Parliament  interpreted  in  that  case  had  said  that  there 
should  be  notice  to  the  court,  and  that  a  copy  should  be  left  with 
the  registrar,  I  very  much  doubt  whether  under  those  circum- 
stances the   Court  of  Appeal   would   have   held  that  a    single 
document  complied  with  the  statute.      It  is  sufficient  for   the 
present  purpose  to  say  that  they  had  not  to  decide,  and  did  not 
decide,  any  such  point.     The  learned  counsel  for  the  appellants 
also  cited  to  us  an  obscure  case  {The  Ghurchwardens  of  Fotton  v. 
Brown,  28  J.  P.  408),  in  which  the  Court  of  Queen^s  Bench  were 
equally  divided  in  opinion  upon  a  similar  point  under  the  earlier 
Act  (20  &  21  Vict.  c.  43,  s.  2),  Crompton  and  Blackburn,  JJ. 
thinking   the   condition   obligatory,    and   Cockbum,    C.J.    and 
Shee,  J.  being  of  a  different  opinion.     It  can  only  be  said  that 
in  that  case  the  point  was  not  decided.    Then  there  are  the  cases 
of  JS»  parte  Curtis  (37  L.  T.  Rep.  N.  S.  533;  3  Q.  B.  Div.  13) ; 
Reg,  V.  The  Jv^tices  of  Bedfordshire  (11  A.  &  E.   134)  ;  and 
Reg.  V.  Eaves  (21  L.  T.  Kep.  N.  S.  829 ;  39  L.  J.  70,  M.  C.)  ; 
and  these  cases  form  together  a  very  strong  body  of  authority  to 
show  that  where  an  application  has  to  be  made,  or  notice  in 
writing  given  to  the  coiurt,  service  on  the  clerk  to  the  justices, 


CRIMINAL  LAW   GASSS.  805 

or  on  one  ot  two  jastioes,  where  two  have  joined  in  the  decision,   Thb  Sodth 
is  insnflBcient.     With  those  authorities  I  entirely  agree,  and  I  g^^^^^^^ 
think  that  where  an  Act  of  Parliament  says  that  an  application  wohkb  Oom- 
must  be  made  to  the  oonrt  in  writing,  and  a  copy  left  with  the        fant 
clerk,  the  Act  means  exactly  what  it  says,  and  that  an  application       ^jf^ 

in  writing  mast  be  made  to  the  court,  and  also  a  copy  of  the        

application  left  with  the  clerk.     We  are  invited  to  say  that  that        1887. 
is  not  the  meaning  of  the  Act,  and  I  am  aware  that  many  rules    py.^J^_ 
have  been  constrned  in  this  manner,  bat  it  has  always  been  my   Appeal  from 
endeavour  to  give  effect  to  the  words  of  an  Act  of  Parliament  court  of  sum- 
rather  than  to  that  which  other  persons  may  think  it  ought  to  JJ^-l^*^^- 
have  said.    I  think  we  should  be  doing  violence  to  every  principle  tim  for  state- 
of  interpretation,  and  really  setting  this  rule  aside,  if  we  decided  ^^  of  special 
in  the  way  we  are  asked.     The  right  to  appeal  is  a  creature  of  ^'^^^^^  29*^ 
statute,  and  if  the  conditions  prescribed  by  the  statute  are  not  «.  z^RulU 
complied  with,  then  there  is  no  appeal.  ^f  1886,  r.  18. 

Denhan,  J. — I  am  of  the  same  opinion^  upon  the  same  grounds. 
The  appellant  has,  in  my  opinion,  not  complied  with  the  conditions 
under  which  alone  he  has  a  right  to  appeal.  With  respect  to  the 
case  o(  Beg.  v.  Hie  Ooimty  Court  Judge  of  Bloomsbv/ry  {vhi  sup.), 
I  will  only  say  that  the  words  of  the  statute  are  different,  and 
that  the  case  has  therefore  no  application  here.  There  are  many 
cases  in  which  it  has  been  held  that  provisions  similar  to  this 
are  conditions  precedent  to  the  jurisdiction  of  the  court  to  hear 
the  appeal,  and  cannot  be  waived,  as  for  instance,  Morgan  v. 
Edwards  (29  L.  J.  108,  M.  C).  This  rule  was  made  by  com- 
petent authority,  and  I  am  of  opinion  that  the  words  of  the 
statute  providing  that  the  appeal  shall  be  made  in  accordance 
with  the  rule  are  peremptory,  and  not  merely  directory. 

Solicitors  for  the  appellants.  Burton,  Teates,  Hart,  and  Burton, 
for  Johnson,  Barclay,  Johnsom,  and  Rogers,  Birmingham. 

Solicitors  for  the  respondents,  Wilkins,  Blyth,  and  Dutton, 
for  Wright,  Son,  and  Hollins,  Oldbnry. 
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CENTRAL  CRIMINAL  COURT. 
Dec.  19  and  20,  1887. 

(Before  Stsphen^  J.) 

RbG.   V,   DOHEBTY.    (a) 

Murder — Malice  aforethought — Drunkenness  a  fact  for  consider' 
ation  of  jury  in  ascertaining  intention — Manslaughter  by  negli^ 
gence — Statement  by  prisoner  defended  by  counsel  to  jury — 
Prisoners'  Counsel  Act,  1837  (6  ^  7  Will.  4,  c.  114). 

To  do  an  act  with  malice  aforethought  means  to  do  a  cruel  act 
voluntarily;  and  anybody  who  intentionally  inflicts  grievous 
bodily  harm  on  another,  intending  to  do  bodily  harm,  is  guilty 
of  murder  if  he  ca/uses  death. 

The  intention  of  the  party  guilty  of  murder  being  an  element  of 
the  crime  itself,  the  fact  that  a  man  wa^  intoxicated  at  the  time 
he  caused  the  death  of  another  may  be  taken  into  consideration 
by  the  jury  in  considering  whether  he  formed  the  intention 
necessary  to  constitute  the  crime  of  murder. 

Manslaughter  by  negligence  occurs  when  a  person  is  doing  any^ 
thing  dangerous  in  Uself,  or  has  charge  of  anything  dangerous 
in  itself,  and  conducts  himself  in  regard  to  it  in  such  a  careless 
manner  as  to  be  guilty  of  culpable  negligence. 

The  Prisoners^  Gotmsel  Act,  1837,  does  not  depHve  prisoners  of 
the  right  of  making  a  statement  to  the  jury  in  cases  of  felony  ; 
they  moA/,  if  they  wish  to  do  so,  make  a  statement  to  the  jury 
before  the  Court  in  addressed  by  their  counsel,  which  statement 
will,  however,  give  the  Crown  a  right  of  reply. 

THE  prisoner  was  indicted'  for  the  wilful  marder  of  Michael 
Graham  by  shooting  him  with  a  revolver.  It  appeared 
that  on  the  evening  of  Saturday,  the  19th  day  of  November, 
1887,  the  prisoner  had  lost  a  large  sum  of  money  at  baccarat  to 
a  man  named  Howe,  which  sum  he  was  unable  to  pay  at  the 
time,  but  arranged  to  meet  Howe  on  the  following  Monday.  On 
Monday  the  prisoner  and  the  deceased  met  Howe  according  to 
the  appointment,  when  the  prisoner  stated  that  he  could  not  pay 
the  money  he  had  lost.  Subsequently  the  prisoner  endeavoured 
to  raise  a  quarrel  with  Howe,  but  was  quieted  by  the  deceased, 
who  went  with  him  to  his  lodgings  at  47,  Woburn-place,  where 
he  remained  to  dinner.  A  report  was  heard  by  the  servant 
who  was  bringing  up  the  dinner,  then  a  noise  as  of  scuffling,  and 
then  another  report  six  or  seven  seconds  after  the  first ;  and  the 

a)  Reported  by  R.  CumaNaHAif  Olbn,  Esq.,  BarriBter-at-Law, 
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prisoner's  wife  rushed  oat  of  the  room.     Upon  the  servant  enter-        Rn. 
ing  the  room  she  found  that  the  back  of  a  chair  was  on  fire,  and     i)^^^ 
the   deceased   told   her  he   was   hit.     Immediately   after   the        .^ 
occurrence  the  deceased  said  to  a  constable  who  was  called  in       1887. 
"I  am  shot,  it's  quite   by  accident;    call  a   cab.''      He   sub-     jifJJi^JL- 
sequently,  however,  stated  in  the  presence  of  the  prisoner  that   uaHce  afort- 
on  the  21st  day  of  November  he  was  with  the  prisoner  at  the     thought^ 
Bodega  and  at  the  Criterion,  when  the  subject  of  the  money  lost  to  ^r^^^JJIJJ^J^ 
Howe  by  the  prisoner  was  mentioned,  and  the  prisoner  said  he  i^  lugHgem^-- 
should  not  pay  it ;  and  that  he  told  the  prisoner  that  he  ought  to  Statement  by 
pay.     That  in  the  room  at  Wobum-place  he  had  picked  up  a  yJJlt^Vy 
paper  and  sat  down,  and  that  the  prisoner  went  into  the  bedroom,  ww,  4,  e.  114. 
and  coming  out  fired  two  shots,  one  of  which  hit  him.     That  he 
was  unable  to  see  whether  the  prisoner  aimed  at  him,  as  the  paper 
was  between  them.     That  he  told  the  prisoner  that  he  had  hit 
him ;  and  that  he  sent  for  a  cab,  and  said  it  was  an  accident  for 
fear  the  prisoner  should  fire  again.     After  the  deceased  had  made 
this  statement  the  prisoner  was  allowed  to  question  him,  and 
said,  "  Have  I  ever  had  wrong  words  with  you  before  ?  "  to  which 
the  deceased  replied,  '^  He's  quite  right." 

Poland  (with  him  0.  Mathews)  for  the  prosecution. 

Upon  the  completion  of  the  case  for  the  prosecution.  Sir 
Charles  Russell  stated  that  the  prisoner  wished  to  make  a  state- 
ment to  the  jury. 

Stiphin,  J. — If  the  prisoner  wishes  to  make  any  statement  he 
is  at  liberty  to  do  so  ;  but  it  must  be  understood  that  he  makes 
his  statement  before  the  court  is  addressed  by  counsel  on  his 
behalf,  and  that  though  he  cannot  be  questioned  upon  his  state- 
ment, his  making  it  will  give  the  counsel  for  the  prosecution  a 
right  to  reply. 

The  prisoner  thereupon  made  a  statement  to  the  jury,  upon  the 
conclusion  of  which 

Sir  Charles  Bttssell  (with  him  Besley  and  Oill)  addressed  the 
Court  on  his  behalf. 

Stephen,  J.— It  is  my  duty  first,  gentlemen,  to  lay  down  the 
law  for  your  instruction  with  regard  to  what  constitutes  the 
crime  of  murder.  Murder  is  unlawful  homicide  with  malice 
aforethought.  Manslaughter  is  unlawful  homicide  without  malice 
aforethought.  First,  as  to  the  term  "  aforethought,"  its  mean- 
ing has  been  laid  down  clearly  by  Holt,  C.J.,  who,  in  Beg.  v. 
Mawgridge  (Kelyng,  174)  says:  ''He  that  doth  a  cruel  act 
voluntarily,  doth  it  of  midice  prepensed,"  which  is  the  same  as 
aforethought.  "  Aforethought,"  therefore,  does  not  necessarily 
imply  premeditation,  but  it  implies  intention  which  must  neces- 
sarily precede  the  act  intended.  What,  then,  is  the  intention 
necessary  to  constitute  murder  T  Several  intentions  would  have 
this  effect ;  but  I  need  mention  only  two  in  this  case,  namely,  an 
intention  to  kill  and  an  intention  to  do  grievous  bodily  harm.  If 
the  act  which  caused  death,  the  firing  of  the  pistol,  was  done 
with  either  of  these  intentions,  Doherty's  crime  was  murder, 

X  2 
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Rbo.        But  it  is  difficult  to  see  how  a  man  can  fire  a  loaded  pistol  at 
^  J*  another  without  intending  to  do  him  grievous  bodily  harm^  so 

'     that  if  you  think  that  Doherty  fired  the  pistol  at  the  deceased's 

1887.  body^  intending  to  hit  him,  but  taking  his  chance  where  he  hit 
AfTder—  ^^^9  *^**  would  be  murder,  though  he  did  not  intend  to  kill.  If, 
Malict  afore-  on  the  Other  hand,  you  think  that  he  fired  it  vaguely,  without 
thought —  any  special  intent  at  all,  and  by  so  doing:  caused  his  death,  that 
I>runkenneM-'  YfoxjXA  be  manslaughter.  The  general  rule  as  to  intention  is  that 
by  negHgence-^  a  man  intends  the  natural  consequences  of  his  act.  As  a  rule 
Statement  by  the  use  of  a  knife  to  stab  or  of  a  pistol  to  shoot  shows  an  intention 
^^TJ%  to  do  grievous  bodily  harm,  but  this  is  not  a  necessary  inference. 
lrtV?.4,  c.  114.  Ill  drawing  it  you  should  consider  for  one  thing  the  question 
whether  the  prisoner  is  drunk  or  sober.  It  is  almost  trivial  for 
me  to  observe  that  a  man  is  not  excused  from  crime  by  reason  of 
his  drunkenness.  If  it  were  so,  you  might  as  well  at  once  shut 
up  the  criminal  courts,  because  drink  is  the  occasion  of  a  large 
proportion  of  the  crime  which  is  committed ;  but,  although  you 
cannot  take  drunkenness  as  any  excuse  for  crime,  yet  when  the 
crime  is  such  that  the  intention  of  the  party  committing  it  is  one 
of  its  constituent  elements,  yon  may  look  at  the  fact  that  a  man 
was  in  drink  in  considering  whether  he  formed  the  intention 
necessary  to  constitute  the  crime.  If  a  sober  man  takes  a  pistol, 
or  a  knife,  and  strikes  or  shoots  at  someone  else,  the  inference  is 
that  he  intended  to  strike  or  shoot  him  with  the  object  of  doing 
him  grievous  bodily  harm.  If,  however,  a  man  acting  in  that 
way  was  drunk,  you  have  to  consider  the  effect  of  his  drunken- 
ness upon  his  intention.  In  such  cases  a  distinction  of  vital 
importance  occurs  to  which  it  is  necessary  to  point.  A  drunken 
man  may  form  an  intention  to  kill  another,  or  to  do  grievous 
bodily  harm  to  him,  or  he  may  not;  but  if  he  did  form 
that  intention,  although  a  drunken  intention,  he  is  just  as 
much  guilty  of  murder  as  if  he  had  been  sober.  In 
a  case  which  I  tried  a  year  or  two  ago,  a  man  was  charged 
with  having  murdered  his  wife.  He  was  a  violent  brutal 
fellow,  who  came  home  one  day  very  drunk,  and  kicked  his 
wife  for  several  hours  together  until  she  died.  He  repeatedly 
declared  that  he  meant  to  kill  her.  That  man  was  properly  con* 
victed  and  hanged.  In  that  case  there  was  not  only  the  man's 
conduct,  but  also  a  repeated  declaration  that  he  would  kill  his 
wife^  and  I  then  said  to  the  jury  that  they  must  consider  whether 
he  had  an  intention,  drunken  or  not,  to  cause  death  or  grievous 
bodily  harm,  and  that  if  he  had  he  was  guilty  of  murder ;  but  that, 
in  deciding  this  question,  the  fact  of  his  drunkenness  must  be 
taken  into  account.  I  say  the  same  to  you.  If,  gentlemen,  you 
conclude  that  Doherty  took  the  life  of  Graham  by  a  pistol  shot 
fired  at  him  with  intent  to  do  grievous  bodily  harm,  he  would  be 
guilty  of  murder  even  though  he  were  drunk,  but  if  his  drunken- 
ness prevented  his  forming  such  an  intention  he  would  be  guilty 
of  manslaughter,  and  not  murder,  though  such  an  act  in  a  sober 
man  would  prove  an  intention  to  do  grievous  bodily  barm. 
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The  next  point  is  as  to   mauslaughter   by  negligence.      Sir        Bmo, 
Charles    Uassell    urged    upon    you    that    this  occurrence  was     ^    **' 

a   mere   accident^   and    that   the    prisoner  was   entitled   to  be        

acquitted  on  that  ground  ;  I  called  his  attention  to  the  fact  that        1887. 
he  appeared  to  be   stating  something   which  might  amount  to     j#"^_ 
a  different  kind  of  manslaughter  from  the  one  already  spoken  of^  Mafice  afore- 
namely^  manslaughter  by  negligence.     Manslaughter  by  negli-     thought^ 
gence  occurs  when  a  person  is  doing  anything  dangerous  in  itself,  ^'»««"«<f*— 
or  has  charge  of  anything   dangerous  in  itself,   and   conducts  hunegliyence-^ 
himself  in  regard  to  it  in  such  a  careless  manuer  that  the  jury  Statmwt  by 
feel  that  he  is  guilty  of  culpable  negligence,  and  ought  to  be  £Z^^J% 
punished.     As  to  what  act  of  negligence  is  culpable,  you,  gentle*  WuLiyC  il4. 
men,  have  a  discretion,  and  you  ought  to  exercise  it  as  well  as 
you  can.      I  will   illustrate  my    meaning.      Supposing   a  man 
performed  a  surgical  operation,   whether  from  losing  his  head, 
or  from  forgetfulness,  or  from   some  other    reason,  omitted  to 
do  something   he   ought  to   hare  done,    or    did   something  he 
ought    not    to   have    done,    in    such   a  case    there   would   be 
negligence.      But  if    there  was  only  the  kind  of  forgetfulness 
which  is  common  to  everybody,  or  if  there  was  a  slight  want  of 
skill,  any  injury  which   resulted  might   furnish   a   ground   for 
claiming  civil  damages,  but  it  would  be  wrong  to  proceed  against 
a  man  criminally  in  respect  of  such  injury.     But  it  a  surgeon 
was  engaged  in  attending  a  woman  during  her  confinement,  and 
went  to  the  engagement  drunk,  and   through  his  drunkenness 
neglected   his  duty,  and  the  woman^s  life   was  in  consequence 
sacrificed,  there  would  be  culpable  negligence  of  a  grave  kind. 
It  is  not  given  to  everyone  to  be  a  skilful  surgeon,  but  it  is  given 
to  everyone  to  keep  sober  when  such  a  duty  has  to  be  performed. 
To  find  culpable  negligence  in  the  present  case  yon  must  assume 
that  the  prisoner  went  into  his  bedroom,  brought  out  the  loaded 
revolver,  and  so  handled  it  as  in  some  manner  to  fire  the  two 
shots  without  intending  to  fire  at  all.     If,  gentlemen,  you  convict 
the  prisoner  of  manslaughter,  I  must  ask  you  to  be  ^pod  enough 
to   say    whether  you  mean  manslaughter   by   violence   wilfully 
inflicted,  or  by  culpable  negligence,  for,  of  course,  it  will  make  a 
considerable  difference  in  the  punishment.     [His  Lordship  then 
reviewed  the  evidence  in  detail ;  and  in  explaining  to  the  jury  the 
grounds  upon  which  he  had  permitted  the  prisoner  to  address  the 
court,  although  defended  by  counsel,   said :]   Down  to  the  year 
1837   prisoners    were   not  allowed,   in   cases  of  felony,   to   be 
defended  by  counsel,  although  they  might  have  counsel  to  cross- 
examine  witnesses.     The  effect  of  that  course  was  that  a  prisoner 
was  obliged,  in  the  nature  of  the  case,  to  speak  for  himself.    The 
Prisoners'  Counsel  Act  was  passed  in  1837,  and  this  declared  that 
a  person  had  a  right  to  make  a  full  defence  by  counsel,  and 
accordingly  that  has  since  been  done.     It  has  been  considered 
by  some  of  the  judges  that  the  effect  of  this  Act  is  to  take  away 
from  the  prisoner  any  right  to  make  any  statement  on  his  own 
acconnt.     I  do  not  think  that  that  is  the  effect  of  the  Act,  and  I 


310  OBIMINAI.  LAW   CA8E8. 

Rbo.        think  so  for  various  reasons^  but  there  is  one  to  whicli  I  attach 

DoHKBTT     ^^^^  importance.     This  reason  is,  that  in  trials  for  high  treason 

...   *     prisoners  were  not  allowed  to  be  defended  by  coansel,  and  it  was 

1887.        only  by  an  Act  passed  in  the  reign  of  Will.  III.^  afterwards 

Mwder-^     Supplemented  by  an  Act  passed  in  the  beginning  of  the  reign  of 

Malice  afor^  Queen  Anne,  that  prisoners  were  allowed  to   be  defended  by 

thought-^     counsel  in  cases  of  high  treason.     Now,  it  was  the  practice,  as 

^awlhv^^  can  be  seen  by  anyone  who  looks  into  the  State  Trials  at  the  time 

by  negligence—  when   prisoners   were  by   statute   allowed  to   be  defended   by 

Statement  by  counsel,  to  ask  a  prisoner,  after  his  counsel  had  addressed  the 

mv^^^^l  ^^^  ^^  ^^^  behalf,  whether  he  wished  to  say  anything  himself, 

1^X4,  c.  114.  c^d  prisoners  either  did  make  statements,  or  abstained  from 

doing  so,  as  they  thought  fit.     In  the  famous  case  of  the  Cato 

Street  conspiracy,  Thistlewood  and  several  others,  after  they  had 

been  defended  by  counsel,  and  before  the  judge  summed  up  the 

case,  were  asked  whether  they  wished  to  add  anything  to  what 

their  counsel  had  said,  and,  at  least,  one  of  the  prisoners  availed 

himself  of  the  privilege,  [a)     I  do  not  think  that  that  was  done 

in  the  case  of  the  trial  of  Frost,  the  Chartist,  for  high  treason  at 

a  later  period,  nor  in  the  few  cases  of  high  treason  which  have 

since  been  tried.     But  it  was  certainly  the  practice  in  England 

down  to  the  Cato  Street  conspiracy  trial,  that  prisoners  were 

allowed  in  cases  of  high  treason,  to  make  statements,  and  I 

cannot  see  why  the  Act  of  1837,  the  Prisoners'  Counsel  Act, 

should  be  regarded  as  taking  from  prisoners  the  right  to  make  a 

statement  in  cases  of  felony,  while  a  similar  Act  does  not  take 

away  the  right  in  cases  of  high  treason.     That  was  one  of  the 

principal  reasons  which  influenced  me  in  taking  the  course  I  did 

yesterday  in  this  trial,  in  allowing  the  prisoner  to  make  the 

statement  he  made  to  you.     [His  Lordship  then  dealt  with  the 

statement  made  by  the  prisoner.    In  the  result  the  jury  found 

the  prisoner  not  guilty  of  murder,  but  guilty  of  manslaughter 

with  wilful  violence.] 

Verdict^  ChwUty  of  Mcmslaughter. 

(a)  See  the  case  of  Thistlewood,  88  St  Tri.  894.    Another  prisoner,  Ings,  made  ao 
address  to  the  jnry  (ib.  1107). 
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CENTRAL  CRIMINAL  COURT. 
Dec.  13,  14,  and  15,  1887. 
(Before  Stephen,  J.) 
Reg.  v.  Sebne  and  another,  (a) 

Murder — Death  caused  by  ant  known  to  he  dangerous   to   lift 
Qualification  of  rule  as  to* death  caused  by  act  done  in  com^ 
mitting  a  felony — Arson  resulting  in  loss  of  life. 

If  a  person  causes  death  by  an  act  known  to  be  in  itself  eminently 

dangerous  to  life  he  is  guilty  of  murder. 
Qucere,  whether  the  rule,  that  an  a/^t  done  in  the  commission  of  a) 

felony  which  causes  death,  is  in  all  cases  murder,  is  not  stated  j 

too  broadly ;   and  whether  it  should  not  be  confined  to  felonious 

axits  dangerous  to  life. 

^f^HE  prisoners  Leon  Sern6  and  John  Henry  Goldfinch  were 
A  indicted  for  the  marder  of  a  boy,  Sjaak  8em6,  the  son  of 
the  prisoner  Leon  Sern6,  it  being  alleged  that  they  wilfully  set 
on  fire  a  house  and  shop,  No.  274,  Strand,  London,  by  which  act 
the  death  of  the  boy  had  been  caused. 

It  appeared  that  the  prisoner  Sem6  with  his  wife,  two  daughters 
and  two  sons,  were  living  at  the  house  in  question;  ana  that 
Serne,  at  the  time  he  was  Uving  there,  in  Midsummer,  1887,  was 
in  a  state  of  pecuniary  embarrassment,  and  had  put  into  the 
premises  furniture  and  other  goods  of  but  very  little  value, 
which  at  the  time  of  the  fire  were  not  of  greater  value  than  30Z. 
It  also  appeared  that  previously  to  the  fire  the  prisoner  Sem^ 
had  insured  the  life  of  the  boy  bjaak  Sern6,  who  was  imbecile, 
and  on  the  1st  day  of  September,  1887,  had  insured  his  stock 
at  274,  Strand,  for  500!.,  his  furniture  for  lOOZ.,  and  his  rent  for 
another  lOOZ. ;  and  that  on  the  17th  of  the  same  month  the 
premises  were  burnt  down. 

Evidence  was  given  on  behalf  of  the  prosecution  that  fires 
were  seen  breaking  out  in  several  parts  of  the  premises  at  the 
same  time,  soon  after  the  prisoners  had  been  seen  in  the  shop 
together ;  two  fires  being  in  the  lower  part  of  the  house  and  two 
above,  on  the  floor  whence  escape  could  be  made  on  to  the  roof  of 
the  adjoining  house,  and  in  which  part  were  the  prisoners  and 
the  wife  and  two  daughters  of  Sern^,  who  escaped.  That  on 
the  premises  were  a  quantity  of  tissue  transparencies  for  adver- 
tising purposes,  which  were  of  a  most  inflammable  character ; 
and  that  on  the  site  of  one  of  the  fires  was  found  a  great  quantity 

(a)  Reported  by  R.  CuN]ii2(aHAM  Glan,  Esq.,  Barrister-at-Ldiw. 
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Rbq        of  these  transparencies  close  to  other  inflammable  materials.  That 

SbbnS  and    *^®  prisoner  Sern^,  his  wife  and  daughters,  were  rescued  from 

ANOTHBB.     ^^3  i*oof  of  the  adjoining  honse^  the  other  prisoner  being  rescued 

—        from  a  window  in  the  front  of  the  house,  but  that  the  boys  were 

^i^'        burnt  to  death,  the  body  of  the  one  being  found  on  the  floor 

Murder—     i^^ar  the  window  from  which  the  prisoner  Sem^,  his  wife  and 

Death  caused  daughters,  had  escaped,  the  body  of  the  other  being  found  at  the 

tote^Tu.  bweraent  of  the  premises. 

to  Ufe—QuaH'      Foland  (with  him  C  Mathews)  for  the  prosecution. 
fication  of  rule      Oeoghegan  (with  him  Lawless)  for  the  prisoner  Sem6. 
reswtUM^in        ^^o^^^t  Fulton  (with  him  Hutton  and  Bodkm)  for  the  prisoner 
loseofHfe.     Goldfinch. 

S'^EPHBN,  J. — Gentlemen,  it  is  now  my  duty  to  direct  your  atten- 
iLun  to  the  law  and  the  facts  into  which  you  have  to  inquire.     The 
two  prisoners  are  indicted  for  the  wilful  murder  of  the  boy  Sjaak 
Sern^,  a  lad  of  about  fourteen  years  of  age ;  and  it  is  necessary 
that  I  should  explain  to  you,   to  a  certain  extent,  the  law  of 
England  with  regard  to  the  crime  of  wilful  murder  inasmuch  as 
you  have  heard  something  said  about  constructive  murder.    Now 
that  phrase,  gentlemen,  has  no  legal  meaning  whatever.     There 
was  wilful  murder  according  to  the  plain  meaning  of  the  term,  or 
there  was  no  murder  at  all  in  the  present  case.     The  definition 
I  of  murder  is  unlawful  homicide  with  malice  aforethought ;  and 
the  words  malice   aforethought  are   technical.     You  must  not, 
therefore,  construe  them  or  suppose  that  they  can  be  construed 
by  ordinary  rules  of  language.     The  words  have  to  be  construed 
according  to  a  long  series  of  decided  cases,  which  have  given 
them  meanings  different  from  those  which  might  be  supposed. 
One  of  those  meanings  is,  the  killing  of  another  person  by  an 
act  done  with  an  intent  to  commit  a  felony.     Another  meaning 
is,  an  act  done  with  the  Jgnowledge  that  the  act  will  probably 
cause  the  death  of  some  person.    Mow  it  is  such  an  act  as  the 
last  which  is  alleged  to  have  been  done  in  this  case ;  and  if  yon 
think  that  either  or  both  of  these  men  in  the  dock  killed  this  boy, 
either  by  an  act  done  with  intent  to  commit  a  felony,  that  is  to 
say,,  the  setting  of  the  house  on  fire  in  order  to  cheat  the  insur- 
ance  company,  or  by  conduct  which,  to  their  knowledge,  was 
likely  to  cause  death,  and  was  therefore  eminently  dangerous  in 
itself — ^in  either  of  these  cases  the  prisoners  are  guilty  of  wilful 
murder  in  the  plain  meaning  of  the  word.     I  will  say  a  word  or 
two  upon   one  part  of  this  definition,  because  it  is  capable  of 
being  applied  verj^  harshly  in  certain  cases,  and  also  because, 
though  I  take  the  law  as  I  find  it,  I  very  much  doubt  whether 
the  definition  which  I  have   given,  although  it  is  the  common 
definition,  is  not  somewhat  too  wide.     Now  when  it  is  said  that 
murder  means  killing  a  man  by  an  act  done  in  the  commission  of 
a  felony,  the  mere  words  cover  a  case  like  this,  that  is  to  say,  a 
case  where  a  man   gives  another  a  push  with  an  intention  of 
stealing  his   watch,  and  the  person  so  pushed,  having  a  weak 
heart,  or  some  other  internal  disorder,  dies.     To  take  another 
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vety  old  illastration,  it  was  said  that  if  a  man  shot  at  a  iowl  with        Rbq. 
intent  to  steal  it^  and  accidentally  killed  a  man^  he   was  to  be    ^     ^• 
accounted  guilty  of  marder^  because   the  act  was   done  in  the     anothhb. 

commission  of  a  felony.     I  very  much  doubt^  however,  whether        

that  is  really  the  law,  or  whether  the  court  for  the  Consideration        ^^ 

of  Crown  Cases  Reserved  would  hold  it  to  be  so.     The  present     Murder— 

case,  however,  is  not  such  as  I  have  cited,  nor  anything  like  them.  Death  caused 

In  my  opinion  the  defimtion_pf  the  law  whick-makea  it  murder  to  *!y  «^^<>w^« 

kill  by  an  acLdonfi  inthe  .commission  of  a  felony  joaight  and  ought  ^  iifeJ!i^i. 

to  be  narrowed,  whilst  that  part  of  the  law  under  which  thQjUntionojruU 

Crown  in  this  case  claim  to  have  proved  a  case  of  murder  is      "Iji:^ 

maintained.     I  think  that,  instead  of  saying  that  any  act  done    ^  (J^Uf^, 

with  intent  to  commit  a  felony  and  which  causes  death  amounts 

to  murder,  it  would  be  reasonable  to  say  that  any  act  known  to 

be  dangerous  to  life,  and  likely  in  itself  to  cause  %eath  done  for 

£he  purjpoS©~"Df  committing  a  felony  which  caused  death,  should 

be__mQ]^er.  ~  As   an   illustration  of  this,  suppose  that  a  man, 

intending  to  commit  a  rape  upon  a  woman,  but  without  the  least 

wish  to  kill  her,  squeezed  her  by  the  throat  to  overpower  her, 

and  in  so  doing  killed  her,  that  would  be  murder.     I  think  that 

everyone  would  say  in  a  case  like  that,  that  when  a  person  began 

doing  wicked  acts  for  his  own  base  purposes,  he  risked  his  own 

life  as  well  as  that  of  others.     That  kind  of  crime  does  not  differ 

in  any  serious  degree  from  one  committed  by  using  a  deadly 

weapon,  such  as  a  bludgeon,  a  pistol,  or  a  knife.     If  a  man  once 

begins  attacking  the  human  body  in  such  a  way,  he  must  take 

the  consequences  if  he  goes  further  than  he  intended  when  he 

began.     That  I  take  to  be  the  true  meaning  of  the  law  on  the 

subject.      In    the    present    case,  gentlemen,  you   have    a   man 

sleeping  in  a  house  with  his  wife,  his  two  daughters,  his  two 

sons,  and  a  servant,  and  you  are  asked  to  believe  that  this  man, 

with  all  these  people  under  his  protection,  deliberately  set  fire  to 

the  house  in  three  or  four  different  places,  and  thereby  burnt  two 

of  them  to  death.     It  is  alleged  that  he  arranged  matters  in  such 

a  way  that  any  person  of  the  most  common  intelligence  must 

have  known  perfectly  well  that  he  was  placing  all  those  people  in 

deadly  risk.     It  appears  to  me  that  if  that  were  really  done,  it 

matters  very  little  indeed  whether  the  prisoners  hoped  the  people 

would  escape  or  whether  they  did  not.     If  a  person  chose,  for 

some  wicked  purpose  of  his  own  to  sink  a  boat  at  sea,  and  thereby 

caused  the  deaths  of  the  occupants,  it  matters  nothing  whether 

at  the  time  of  committing  the  act  he  hoped  that  the  people  would 

be  picked  up  by  a   passing   vessel.     He  is   as  much  guilty  of 

murder,  if  the  people  are  drowned,  as  if  he  had  flung  every  person 

into  the  water  with  his  own  hand.      Therefore,  gentlemen,  if 

Sem^   and  Goldfinch   set  fire  to    this    house   when    the   family 

were   in    it,  and    if    the    boys    were     by    that    act    stifled   or 

burnt    to    death,    then    the    prisoners    are   as   much    guilty   of 

murder   as   if  they    had    stabbed    the    children.      I   will   also 

add^   for   my  own    part,    that    1    tLink    in  so    saying  the  law 


1887. 
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Rw.        of  England  lays  down  a  rule  of  broad,  plain,  common   sense. 

g     ^'  Treat  a  murderer  how  you  will,  award  him  what  punishment 

▲HOTBKB.    you  choose,  it  is  your  duty,  gentlemen,  if  you  think  him  really 

guilty  of   murder,  to   say  so.     That  is   the   law  of  the  land, 

and  I  have  no  doubt  in  my  mind  with  regard  to  it.     There  was 

Murder-     <^  CA&®  tried  in  this  court  which  you  will  no  doubt  remember,  and 

Death  caused  Which   will  illustrate   my  meaning.      It  was  the    Clerkenwell 

bv  act  known  explosiou  case  in  1868,  when  a  man  named  Barrett  was  charged 

to  be  dangeioiu     ,K  •        xi       t      ^i       /.  i  %  i     •  i  •  i 

to  Hfer—Quaii'  ^^th.  causing  the  death  of  several  persons  by  an  explosion  which 
fication  of  rule  was  intended  to  release  one  or  two  men  from  custody  ;  and  I  am 

rZidtT^t     ®^^®  ^^^^  ^^  ^°®  ^^^  ^^y  truly  that  Barrett  was  not  justly  hanged. 

loss  of  Ufe,  With  regard  to  the  facts  in  the  present  case,  the  very  horror  of 
the  crime,  if  crime  it  was,  the  abomination  of  it,  is  a  reason  for 
your  taking  the  most  extreme  care  in  the  case,  and  for  not 
imputing  to  the  prisoners  anything  which  is  not  clearly  proved. 
God  forbid  that  I  should,  by  what  I  say,  produce  on  your  minds, 
even  in  the  smallest  degree,  any  feeling  against  the  prisoners. 
You  must  see,  gentlemen,  that  the  evidence  leaves  no  reasonable 
doubt  upon  your  minds ;  but  you  will  fail  in  the  performance  of 
your  duty  if,  being  satisfied  with  the  evidence,  you  do  not  convict 
one  or  both  the  prisoners  of  wilful  murder,  and  it  is  wilful 
murder  of  which  they  are  accused.  [The  learned  Judge  then 
proceeded  to  review  the  evidence.  In  the  result  the  jury  found 
a  verdict  of  not  guilty  in  respect  of  each  of  the  prisoners.] 

Verdict f  Not  guiUy. 


OXFORD  CIRCUIT. 

WOBOESTXB  WiNTXR  ASSIZES. 

Thursday,  Nov.  8, 1887. 

(Before  Hawkins,  J.) 

Rbo.  v.  Woobfield.  (a) 

Practice —  Night  poaching  —  Previous  conviction  —  When  to  be 

proved — 9  Oeo.  4,  c.  69,  s.  1. 

Where  a  person  is  indicted  for  night  poaching  after  two  previous 
c(mvictions,  the  pi^evious  convictions  should  not  be  proved  until 
the  jury  find  a  verdict  o^i  the  other  facts  of  the  case. 

THE  prisoner,  John  Thomas  Woodfield,  was  indicted  under 
the  statute  of  9  Geo.  4,  c.  69,  s.  1,  for,  after  having  been 

(a)  Reported  by  Edwabd  J.  Oibbohs,  Esq.,  Barriatar-At-Lftw. 
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twice  previooBly  convicted  of  night  poaching,  entering^  and  being        R«»- 

on  certain  land  with  a  gun  for  the  purpose  of  taking  and  destroy-  wnnnm^n, 

ing  game  against  the  form  of  the  statute^  &c.  

R.  H.  Amphlett  appeared  for  the  prosecution.  1^^7. 

The  prisoner  was  undefended  by  counsel.  Practice— 

Amphlett  having  called  witnesses  to  prove  that  the  prisoner  Night  poach- 
was  guilty  of  night  poaching  on  the  occasion  for  which  he  was  i^—Previou» 

indicted^  proceeded  to  call  a  policeman  to  prove  the  two  former  ^^h^^to^ 

convictions.  proved^ 

Hawkins,  J. — I  think  you  had  better  take  the  opinion  of  the  ^  ^^'  ^»  <^  ^^* 
jury  on  the  facts  of  this  case  first.     The  analogous  mode  of  pro- 
cedure in  coining  cases  is  to  charge  the  jury  in  the  first  instance 
to  inquire  concerning  the  subsequent  offence,  and  if  they  find 
him  guilty  then  to  prove  the  previous  convictions. 

Amphlett, — I  submit  there  is  no  case  here  to  go  to  the  jury 
unless  the  previous  convictions  are  proved.  In  the  coining  cases 
there  is  a  statutory  provision  (24  &  25  Vict.  c.  99,  s.  85)  for  the 
facts  of  the  subsequent  case  to  go  before  the  jury  first. 

Hawkins,  J. — I  think  it  is  the  fairer  course  to  take  the  opinion 
of  the  jury  first  on  the  facts  of  the  present  case.  The  learned 
judge  then  summed  up  the  case  to  the  jury,  who  found  the 
prisoner  guilty. 

The  prisoner  then  pleaded  guilty  to  the  two  previous  convic- 
tions ;  and  the  jury  returned  a  verdict  of  guilty  oi  night  poaching 
after  two  previous  convictions. 

Solicitor  for  the  prosecution,  E,  0.  Browning ,  Bedditch. 


QUEEN'S    BENCH    DIVISION. 
March  Wand  30,  1887. 

(Before  Lord  CoLiBmaB,  C.J.,  Mathew,  Cavx,  and  Smith,  JJ.) 

BbO.   v.   GmCINO  AND  OTHSBS.  (a) 

Desertion  from  navy — Bight  of  officer  to  resign  commission  — 
Leaving  ship  without  resignation  having  been  a^xepted — Admi' 
raMy  Begulatums,  160 — Arrest  of  officer  without  warrant — Naval 
Discipline  Act,  1866  (29  ^  80  Vict.  c.  109). 

When  a  commissioned  officer  a,ccepts  an  appointment  to  serve  in 
one  of  Her  Myesty's  ships  in  commission,  and  enters  upon  the 
performance  of  his  duties,  he  subjects  himself  to  the  provisions 

(•>  Reported  by  H.  D.  BoNtsr,  Eeq^  BMrrister^t-Law 
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I^x}*  of  the  Navy  Discipline  Act,  1866^  and  cannot  ai  his  own  will 

CumJo  and       ^^^  pleasure  resign  his  appointment,  and  may  be  tried  by  court" 
QTHBiui.  m^rtiul  for  any  of  the  offences  specified  in  the  Act. 

Queer e,  whether  the  mere  a>cceptance  of  a  commission  would  of 

itself  and  under  all  circumstances  suffice  to  bring  an  officer 
Desertion  fivm  within  the  jurisdiction  of  a  court-martial  for  refusing  to  enter 
navy  —  Resign      upon  any  particular  service, 

"^^ssit^""'  -^  ^^'^^  ^^^'^  ''«w6/ece  to  tJie  Navy  Discipline  Act,  1866,"  within 
Uaving  ship       the  Tnsaning  of  sect.  51,  may  arrest  an  offender  against  the  Act 

before  resigna-       without  a  Warrant, 

^^^^^ilf^  TAe  Admiralty  refused  leave  to  an  officer  of  one  of  Her  Majesty's 

officer  without      ships  in  commission  to  retire  from  the  service,  and  thereupon 

warrant"-'        the  officer,  having  obtained  permission  to  go  on  shore  when  the 

^^11^9  «/iip  wa^  at  Simons  Bay  in  South  Africa,  wrote  a  letter  to  his 

captain,  informing  him  that  he  retired  from  the  service,  in 
accordance  with  the  conditions  laid  down  in  article  160  o/^  the 
Admiralty  Regulations  and  returned  his  commission.  The 
officer  then  returned  to  England  in  a  mail  steamer,  and  upon 
his  arrival  at  Plymouth  he  was  arrested  and  taken  on  board 
the  flagship  to  await  his  trial  by  court-martial  for  desertion. 
Held,  that  he  had  no  right  to  resign  without  leave,  and  that  he 
wa>s  liable  to  be  tried  by  court-martial  under  the  NaA)al  Dis- 
cipline Act,  1866. 

THIS  was  a  rule  calling  upon  William  H.  Cuming,  captain  of 
the  flagship  Royal  Adelaide,  and  the  Master-at-arms,  to 
show  cause  why  a  writ  of  habeas  corpus  should  not  issue  directed 
to  them  to  bring  up  Edward  Brace  Tnrville  Hall,  in  order  that 
he  might  be  discharged  from  their  custody.  Lieutenant  Hall 
had  been  arrested  on  a  charge  of  desertion,  and  was  in  custody 
on  board  the  flagship  at  Plymouth,  awaiting  his  trial  by  court- 
martial  under  the  19th  section  of  the  Naval  Discipline  Act,  1866 
(29  &  30  Vict.  c.  109).  In  1886  Lieutenant  Hall  had  been 
appointed  to  Her  Majesty's  ship  Orontes,  which  was  under  orders 
to  sail  on  the  6th  day  of  October,  1886,  for  a  cruise  in  the 
southern  seas,  which  was  expected  to  terminate  on  the  27th  day 
of  April,  1887. 

In  September,  1886,  Lieutenant  Hall  applied  for  an  appoint- 
ment in  the  London  Salvage  Corps,  and  having  ascertained  that 
the  appointment  would  not  be  made  until  the  15th  day  of 
October,  which  was  nine  days  after  the  date  fixed  for  the  sailing 
of  the  Orontes,  he  wrote  to  the  Secretary  of  the  Admiralty,  asking 
to  be  placed  on  the  retired  list  of  his  rank,  or,  in  the  event  of 
that  being  refused,  to  be  allowed  to  resign  his  commission  as  a 
lieutenant  in  the  Royal  Navy  ;  this  letter  he  left  with  his  agents 
in  England  with  instructions  for  tbem  to  forward  it  to  the 
Admiralty  in  case  he  should  be  successful  in  obtaining  the 
appointment.  He  was  selected  by  the  committee  of  the  London 
Salvage  Corps,  and  thereupon  his  agents  forwarded  the  letter 
to  the  Admiralty^  to  which  a  reply  was  sent  on  the  3rd  day  of 
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November^  stating  that  the  reqaest  contained  in  the  letter  conld         Rm. 
not   be   complied   with.     On    the   13th    day   of   November,   at   ^      *** 
Gibraltar,  Lieutenant  Hall  received  a  letter  from  the  Committee      othbbs. 

of  the  London  Salvage  Corps,  informing  him  of  his  appointment,         

and  stating  that,  as  they  understood  the  Orontes  would  return  to        ^^^ 
England  in  April,  they  expected  him  to  take  up  his  duties  at  Desertion  fron 
that  time.  navp  —  Resip- 

On  the  17th  day  of  November  information  reached  the  Orontes  nathn  of  ^m- 
by  telegram  that  her  cruise  was  to  be  extended,  so  that  she  would  leaving  ship 
not  return  to  England  until  July,  1877,  and  thereupon  Lieutenant  before  resigna- 
Hall  forwarded  to  the  Admiralty  through  his  commanding  officer  '«>»  ««:^'«^^ 
a  telegram  requesting  leave  to  retire,  which  request  was  refused.   ^^^^  wiLm 

On  the  Ist  day  of  February,  1887,  when  the   Oron^«  was  at    warrant  — 
Simons  Bay  in  South  Africa,  Lieutenant  Hall  obtained  permission  ^^  ^  ^09^'^ 
from  his  captain  to  go  to  Cape  Town  until  the  following  after- 
noon, and  at  4  p.m.  the  next  day  he  left  Table  Bay  for  Plymouth, 
in  the  mail   steamer   Orantully  Odstle,  but   before  leaving   he 
wrote  a  letter  to  his  captain  in  the  following  terms  : 

I  luiYe  the  honoar  to  inform  yoa  that,  in  aooordanoe  with  the  conditions  laid  down 
in  Article  160  of  the  Admiralty  Regnlationii,  I  retire  from  the  service,  and  I  beg  to 
hand  yoa  my  commission. 

The  commission  was  inclosed  in  the  letter.  On  the  arrival  of 
the  Orantully  Oaetle  at  Plymouth,  Lieutenant  Hall  was  arrested 
by  a  naval  officer,  without  a  warrant.  Article  160  of  the 
Admiralty  Regulations  1879  is  as  follows : 

If  any  officer  shaU  retire  from  his  employment  withont  the  sanction  of  the 
Admiralty,  except  on  good  and  saffloient  reasons,  to  be  judged  of  by  the  Admiralty,  or 
shall  refuse  or  avoid  service,  if  found  capable  of  serving,  he  shidl  not  be  allowed  to 
receive  half-pay,  and  his  name  shall  be  removed  from  the  list  of  officers  of  the  Royal 
Navy. 

By  the  Naval  Discipline  Act,  1866  (29  &  30  Vict.  c.  109),  it  is 
provided  as  follows : 

Sect.  19.  Every  person  snbjeot  to  this  Act  who  shall  absent  himself  from  his  ship, 
or  from  the  place  where  his  duty  requires  him  to  be,  with  an  intention  of  not  retarn- 
ing  to  sach  ship  or  place,  or  who  shall  at  any  time  and  under  any  circumstances,  when 
absent  from  his  ship  or  place  of  duty,  do  any  act  which  shows  that  he  has  an  inten- 
tion of  not  returning  to  such  ship  or  place,  shall  be  deemed  to  have  deserted,  and 
shall  be  punished  accordingly,  that  is  to  say : 

(1.)  If  he  has  deserted  to  the  enemy,  he  shall  be  punished  with  death,  or  such  other 
punishment  as  is  hereinafter  mentioned. 

(2.)  If  he  has  deserted  under  any  other  circumstances,  he  shall  be  punished  with 
penal  servitude,  or  such  other  punishment  as  is  hereinafter  mentioned ;  and  in  every 
sach  case  he  shall  forfeit  all  pay,  head  money,  bounty,  salvage,  prize  money,  and 
allowances  that  have  been  earned  by  him,  and  all  annuities,  pensions,  gratuities, 
medals,  and  decorations  that  may  have  been  granted  to  him,  and  also  all  clothes  and 
effects  which  he  may  have  left  on  board  the  ship,  or  at  the  place  from  which  he  has 
deserted,  unless  the  tribunal  by  which  he  is  tried  or  the  Admiralty  shall  otherwise 
direct 

Sect.  86.  In  the  construction  of  this  Act,  unless  there  be  something  in  the  context 
or  subject-matter  repugnant  to  or  inconsistent  with,  such  construction  .  .  . 
*•  Officer  **  shall  mean  an  officer  belongring  to  one  of  Her  Majesty's  ships,  and  shall 
include  a  subordinate  and  a  warrant  officer,  but  shall  not  extend  to  petty  and  non- 
oommissioned  officers. 

Sed  87.  Every  person  in  or  belonging  to  Her  Majesty's  navy,  and  borne  on  the 
books  of  any  one  of  Her  Majesty's  ships  in  commission,  shall  be  subject  to  this  Act, 
and  all  persona  hereby  made  liable  thereto  shall  be  triable  and  pimiahable  under  the 
prtvisionB  of  this  Act. 
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Kbq,  Sect.  50.  Every  officer  in  command  of  a  fleet  or  sqnadron  of  Her  Majesty's  ships,  or 

9,  of  one  of  Her  Majesty  1b  ships,  or  the  senior  officer  present  at  any  port,  may,  by 

OuMiNo  AHD    warrant  nnder  his  hand,  anthorise  any  person  to  arrest  any  offender  subject  to  this 

(yrasBB,       Act  for  any  offence  against  this  Act  mentioned  in  snoh  warrant ;  ana  any  snch 

^^         warrant  may  inolnde  the  names  of  more  persons  than  one  in  respect  of  several  offences 

1887.         of  ^^®  same  nature ;  and  any  person  named  in  any  snch  warrant  may  forthwith,  on 

his  apprehension,  if  the  warrant  so  directs,  be  taken  on  board  the  ship  to  which  he 

Deaertion  from  belongs,  or  some  other  of  Her  Majesty's  ships,  and  any  person  so  anthorised  may  nse 
navy  —  Bestg^  force,  if  necessary,  for  the  purpose  of  effecting  snch  apprehension,  towards  any  person 
nation  of  com-  subject  to  this  Act 

IRMStOn  — 

Leaving  sh^  r\  rt  t         k 

before  redgna-     A.  8t(weley  Hill,  Q.O.  (Jadge-Advocate  of  the  Fleet)   and 

Hon  accepted—  ^^  y^  Lavrrence  showed  caase  against  the  rule. — The  sole  qnes- 

offica-^wUhout  ^^^^  ^f  whether  when  Lieutenant  Hall  left  he  was  in  the  naval 

warrant -^    service  of  the  Crown,  and  upon  the  facts  it  is  quite  clear  that  he 

^  ^  ^uw^*^''  ^*^*  ^^®  name  was  "  borne  on  the  books  of  one  of  Her 
Majesty^s  ships  in  commission/'  and  therefore  he  was  subject  to 
the  Naval  Discipline  Act,  1866,  and  he  had  been  guilty  of  deser- 
tion. There  could  be  no  doubt  that  Lieutenant  Hall  left  the  Orontes 
nnder  circumstances  that  plainly  showed  he  had  no  intention  of 
returning.  It  cannot  be  contended  that  an  officer  can  at  any 
moment,  and  however  inconvenient  or  prejudicial  to  the  service, 
throw  up  his  commission  and  leave  the  ship.  It  was  a  matter  of 
vital  importance  to  the  State,  because,  if  this  could  be  done  by 
one  officer,  it  might  be  done  by  any  number  at  the  same  time, 
and  the  State  might  be  left  defenceless.  No  warrant  is  necessary 
to  enable  a  superior  officer  to  arrest  his  inferior  officer  on  a  charge 
of  desertion.  Lieutenant  Hall  was  arrested  by  order  of  the  Lords 
Commissioners  of  the  Admiralty. 

Sir  Henry  JameSy  Q.C.  {Charles,  Q.C.  and  22.  H,  Simonds  with 
him)  in  support  of  the  rule. — The  case  has  been  argued  over 
rather  narrow  grounds.  Leave  to  retire  had  been  refused  to 
Lieutenant  Hall,  and  he  would  have  lost  the  appointment  he  had 
obtained  if  he  had  remained  on  board  the  Orontes.  1  believe  the 
question  has  never  arisen  before,  because  leave  to  resig^n  has 
never  been  refused.  My  first  contention  is,  that  under  all  circum- 
stances an  officer  in  the  navy  has  a  right  to  resign ;  secondly,  if 
he  has  not  a  right  under  all  circumstances,  he  has  under  certain 
circumstances;  and  thirdly,  such  circumstances  have  arisen  in 
this  case.  The  160th  article  of  the  Admiralty  Regulations  pro- 
vides that  if  an  officer  retires  without  the  sanction  of  the  Admi- 
ralty he  shall  not  be  allowed  to  receive  half-pay,  and  that,  I 
submit,  contemplates  his  right  to  resign  without  leave  if  he 
chooses  to  forfeit  half-pay  allowance.  If  the  contention  on  the 
part  of  the  Crown  is  right,  an  officer  may  be  compelled  to  remain 
in  the  service,  or  servitude,  of  the  Crown  for  life ;  the  claim  of 
the  Crown  is  therefore  for  life  service.  [Smith,  J. — Only  so  long 
as  bis  name  remains  on  the  ship's  books.]  But  the  Crown  can 
keep  his  name  on  the  books.  I  also  contend  that  this  arrest  was 
illegal  because  Lieutenant  Hall  was  arrested  without  a  warrant : 
(29  &  30  Vict.  c.  109,  s.  50.) 

Our.  adv.  vuU* 
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March  30. — ^The  jadgment  of  the  Court  (Lord  Coleridge,  C.  J.,        R»o. 
Mathew,  Cave,  and  Smith,  JJ.)  was  delivered  by  Ooinifo  akd 

Smith,  J. — His  Lordship  stated  the  facts,  and  continned  :^-      othbbs. 

The  qaestion  raised  for  oar  determination  is  one  of  great  import-        

aoce,  viz.,  whether  a  commissioned  officer  in  the  Royal  Navy,        |f^" 
who  has  accepted  an  appointment  to  serve  on  board  one  of  Her  Detertion  from 
Majesty's  ships,  is  entitled,  withoat  permission  from  the  AAmi- nav^  ^  Rerig^ 
ralty,  to  resign  his  commission  and  leave  his  ship.     The  Judge-  "^^J^^" 
Advocate  of  the  Fleet,  who  showed  cause  against  the  rule,  con-  Leaving  $hip 
tended  that  the  officer's  commission  bound  him  to  serve  in  the  ^or«  ^^gna^ 
navy  so  long  as  he  remained  fit  to  perform  his  duty  and  the  State  '"^  j^J^'^"" 
required  his  services.     On  the  other  hand,  it  was  contended  for  officer  withmu 
the  applicant  that  the  commission  mifirht  be  resififned  at  any  time,    warrant  — 
like  an  ordinary  mandate  to  one  required  to  act  as  an  agent,  and  ^  ^  109 
that  the  Crown  had  no  right  in  time  of  peace  to  control  the 
liberty  of  the  subject,  or  insist  upon  the  performance  of  duties 
from  which  the  officer  desired  to  escape.     We  are  unable  to  agree 
with  either  contention.      The   cases  of  Parker  v.   Lard   OUve 
(4  Burr.  2419),  and  VeHue  v.  Lord  OUve  (4  Burr.  2472)  would 
seem  to  contain  a  complete  condemnation  of  both  propositions. 
Lord  Mansfield,  in  delivering  the  considered  judgment  of  the 
Court,  said  (4  Burr.  2422) :  ^'  Upon  the  general  abstract  question 
we  are  all  of  opinion  that  a  military  officer  in  the  service  of  the 
East  India  Company  has  not  a  right  to  resign  his  commission  at 
all  times  and  under  any  circumstances  whatsoever  whenever  he 
pleases; ''  and  a  fortiori  we  would  add,  an  officer  holdiug  a  com- 
mission in  Her  Majesty^s  navy.      But  the  learned  counsel  for 
Lieutenant  Hall  presented  an  alternative  view  of  the  matter,  and 
insisted  that,  even  though  the  commission  could  not  be  resigned 
under  all  circumstances,  and  at  the  pleasure  of  the  officer,  still  his 
obligation  went  no  further  than  to  bind  him  to  serve  for  a  reason- 
able time  and  upon  reasonable  terms,  and  thus  that  he  was  free, 
upon  due  notice,  and  for  such  causes  and  under  such  circum- 
stances as  existed  in  this  case,  to  leave  his  ship  and  surrender  his 
commission.     The  cases  relied  upon  in  support  of  this  view  were 
Parker  v.  Lord  Olive  (4  Burr.  2419),  and  Vertue  v.  Lord  Olive 
(4  Burr.  2472),  above  mentioned.     These  were  actions  in  which 
officers  of  the  East  India  Company  sought  to  recover  damages  for 
having  been  wrongfully  arrested  and  brought  to  court-martial 
upon  a  charge  of  having  thrown  up  their  commissions  while  on 
active  service  in  the  Company's  army.     The  court  was  called  upon 
to  determine  what  was  the  nature  of  the  engagement  between  the 
Company  and  their  officers,  and  would  seem  to  have  rightly  come 
to   the   conclusion   that  their  acceptance  of  their  commissions 
imposed  upon  them  the  obligation  to  serve  as  officers  in  the 
Indian  army  in  a  reasonable  manner,  so  as  not  to  defeat  the 
purpose  of  their  employment,  and  to  submit  themselves  to  the 
ordinary  military  tribunal  for  any  alleged  breach  of  discipline. 
In  each  case  the  court-martial  had  acquitted  the  officer.     In  the 
actions  for  false  imprisonment  the  question  whether  the  plaintiflB9 
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Hi».        had  beeu  gaity  of  a  breach  of  duty  was  treated  as  one  for  the 

*'-  jury;  and^  upon  a  finding  against   the  plaintiffs^  the  judgment 

(rrBBBUk      ^^^  entered  in  each  case  for  the  defendants.     These  authorities 

have  no  direct  bearing  upon  this  application.     It  is  not  necessary 

]^*  to  deal  with  the  case  of  Lieutenant  Hall  upon  any  suggestion  of 
Desertion  from  *^  express  or  implied  contract  between  him  and  the  Crown.  His 
navy  —  /&«>-  position  soems  clearly  defined  by  the  terms  of  the  Naval  Dis- 
natum  of  oom^  cipKne  Act,  1866  (29  &  30  Vict.  c.  109).  Sect.  19  provides  that 
Leaving  ship  "  Every  person  subject  to  this  Act  who  shall  absent  himself  from 
before  resigna-  his  ship  or  from  the  place  where  his  duty  requires  him  to  be  with 
ttonaccepted^  an  intention  of  not  returning  to  such  ship  or  place,  or  who  shall 
officer  ^unthoui  ^^  ^^7  ^^^^  ^^^  under  any  circumstances,  when  absent  from  his 
warrant—  ship  or  place  of  duty  do  any  act  which  shows  that  he  has  an 
^  ^  ^09^^  intention  of  not  returning  to  such  ship  or  place,  shall  be  deemed 
to  have  deserted,  and  shall  be  punished  accordingly.'^  Sect.  86 
defines  the  word  '^officer''  to  mean  ^^an  ofiicer  belonging  to 
one  of  Her  Majesty's  ships ; ''  and  sect.  87  describes  the  persons 
liable  to  the  Act :  '^  Every  person  in  or  belonging  to  Her 
Majesty's  navy,  and  borne  on  the  books  of  any  one  of  Her 
Majesty's  ships  in  commission,  shall  be  subject  to  this  Act." 
Lieutenant  Hall  seems  to  us,  at  the  time  when  he  left  the  ship, 
without  any  intention  to  return,  to  come  clearly  within  these 
sections.  He  was  an  officer  of  the  Orontea,  whose  name  was 
borne  on  the  ship's  books  while  the  ship  was  in  commission.  But 
it  was  said  that  when  he  left  for  England  he  was  not  a  person  in 
or  belonging  to  Her  Majesty's  navy  within  sect.  87,  becanse  he  had 
sent  his  commission  to  his  captain,  and  it  was  urged  that  every 
section  of  the  Act  which  in  terms  applies  to  ^'  persons  subject  to 
the  Act,"  must  be  read  as  applying  only  to  those  who  had  not  so 
resigned  their  commissions.  If  this  were  so,  every  officer  of  one 
of  the  Queen's  ships  might  with  impunity  abandon  the  ship  when- 
ever he  pleased.  It  is  obvious  that  such  a  construction  would  be 
fatal  to  the  spirit  and  object  of  the  Act.  It  was  further  contended 
that  the  persons  '^liable  to  the  Act"  did  not  include  those 
officers  who  after  reasonable  notice  and  under  reasonable  circum- 
stances had  resigned  their  commissions,  and  that  the  Act,  as 
regards  such  persons,  was  imperative.  But  this  mode  of  inter- 
preting the  statute  would  lead  to  the  consequence  that  it  would 
be  always  a  matter  of  doubt  whether  an  officer  who  had  gone 
through  the  form  of  resigning  his  commission  was  still  in  the 
navy  or  not.  If  his  reasons  were  sufficient,  and  he  was  entitled 
to  leave  the  service,  he  would  not  be  in  the  navy ;  if  he  were  not 
in  a  position  to  resign  his  commission  he  would  still  be  an  officer. 
His  superior  officer  would  have  no  means  of  judging  as  to  the 
sufficiency  of  the  grounds  upon  which  he  claimed  to  resign.  If 
the  officer  were  right,  he  would  be  entitled  to  resist  his  detention 
by  force,  or  to  bring  an  action  subsequently  for  false  imprison- 
ment. And  so,  if  he  were  brought  to  a  court-martial  and 
imprisoned,  he  might  in  an  action  against  the  officers  of  the  court 
question  their  jurisdiction,  and  submit  to  the  jury  that  when 
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placed  under  arrest  he  had  ceased  to  be  an  officer  in  the  navy.        Rn. 
The  difficulty  and  confusion  that  this  mode  of  interpretation  q—J^' 
would  gi^e  rise  to  may  be  illustrated  by  reference  to  the  sections      othbrs. 

of  the  Act  with  respect  to  neglect  of  duty,  mutiny^  and  insubordi-        

nation.     An  officer  on  board  one  of  Her  Majesty's  ships  in  com-        ^^' 
mission  might  be  guilty  of  the  misconduct  at  which  those  sections  Desertion  fron 
are  aimed,  and  be  free  from  punishment,  if  he  could  afterwards  navji  ^  fSuig' 
satisfya  jury  that  at  the  time  whenhe  was  allefired  tohave  done  wrong  '^'*?*  ^  ^'"" 
he  had  taken  all  reasonable  steps  for  resigning  his  commission.  Leaving  Mp 
Reference  was  made  to  article  160  of  the  Admiralty  Regulations  of  h^ore  ruigna- 
1879,  under  which  Lieutenant  Hall  had  acted.     The  regulation  is  '"^^'f^"" 
in  the  following  terms :  "  If  any  officer  shall  retire  from  his  employ-  officerwitLut 
ment  without  the  sanction  of  the  Admiralty,  except  on  good  and    warrant-^ 
sufficient  reasons,  to  be  judged  of  by  the  Admiralty,  or  shall  ^  *  ^^^*^'* 
refuse  or  avoid  service,  if  found  capable  of  serving,  he  shall  not 
be  allowed  to  receive  half-pay,  and  his  name  shall  be  removed 
from  the  list  of  officers  of  the  Royal  Navy/'     The  learned  counsel 
for  Lieutenant  Hall  did  not  rely  upon  tUs  regulation  as  a  justifi- 
cation of  or  authority  for  the  resignation  of  Lieutenant  Hall,  but 
pointed  to  it  in  support  of  his  contention  as  to  the  meaning  of 
the  statute.     We  are  clearly  of  opinion  that  the  regulation  must 
be  construed  with  the  statute,  and  that  it  was  not  intended  to 
control  its  operation.      The  regulation    points   out    what  may 
follow  upon  an  officer  resigning  his  commission  without  such 
sufficient  cause  as  shall  satisfy  the  Admiralty,  or  whei*e  he  refuses 
employment  offered  him  by  the  Admiralty,  and  his  doing  so  is 
not  otherwise  punishable.     It  is  not  necessary  for  us   to  decide 
the  very  grave  question  whether  the  mere  acceptance  of  a  com- 
mission would  of  itself  and  under  all  circumstances  suffice  to 
bring  an   officer   within  the  jurisdiction  of  a  court-martial  for 
refusing  to  enter  upon  any  particular  service.     Some  of  us,  as  at 
present  advised,  are  of  opinion  with  Yates,  J.,  in  the  case  cited 
{Vertue  v.  Lord  OUve,  4  Burr.  p.  2477),  that  it  would  not.     We 
leave  the  (jnestion,  however,  distinctly  open  to  be  argued  and 
decided  if  m  any  case  hereafter  it  should  be  necessary  to  decide 
it.     But  we  are  dearly  of  opinion  that,  when  a  commissioned 
officer  accepts  an  appointment  to  serve  in  one  of  Her  Majestv's 
ships  in  commission,  and  enters  upon  the  performance  of  his 
duties,   he    subjects   himself  to    the   provisions    of  the    Navy 
Discipline  Act,  and  at  his  own  will  and  pleasure  cannot  resign 
his  appointment,  and  may  be  tried  W^  court-martial  for  any  of 
the  o£fences  specified  in  the  Act.     We  were  urged  to  depart 
from  the  plain  meaning  of  the  statute  because  of  the  consequences 
which  it  was  said  would  otherwise  result.     It  was  urged  that,  if 
the  Act  applied  to  everyone  in  the  Royal  Navy  whose  name  was 
borne  on  the  books  of  one  of  Her  Majesty's  ships  in  commission, 
the  result  would   be   that  the  Lords  of  the  Admiralty  might 
impose  upon  an  officer  perpetual  servitude,  by  directing  his  name 
for  life  to  remain  on  the  ship's  books.    But  this  difficulty  seems 
to  us  remote  and  farfetched.    The  Legislature  cannot  have  coa- 
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Kaa.        templated  a  proceeding  so  unreasonable  and  entirely  unlikely  to 

^     ^'  be  adopted.     We  are  not  disposed,  in  order  to  escape  from  a 

0XHBB8.      peril  BO  remote  and  improbable,  to  adopt  an  interpretation  which 

would  entail  the  consequences  above  pointed  out,  i.e.,  of  Her 

^^*  Majesty^s  ships  in  commission  being  left  unofficered  and  uncom- 
Oesertionjrom  landed,  at  the  sole  will  and  pleasure  of  the  officers.  A  further 
navy  —  /Oisig-  point  was  made  by  Sir  Henry  James  for  Lieutenant  Hall,  that  the 
""uZtw  -"*"  ^^^^^  ^f  Lieutenant  Hall  on  board  the  Grantutly  Castle  was 
Leaving  ship  illegal.  According  to  Lieutenant  HalFs  affidavit,  which  is  not 
before  resigna-  contradicted,  he  was  arrested  by  a  naval  officer,  who  exhibited 
^^^^a!^^^^"  no  warrant,  and  who,  it  must  be  taken,  had  none.  By  sect.  50 
officer^without  <^f  ^^^  Naval  Discipline  Act,  1866,  ''  Every,  officer  in  command  of 
warrant^  a  fleet  Or  squadrou  of  Her  Majesty^s  ships,  or  one  of  Her 
^^  K  ^09^^  Majesty^s  ships,  or  the  senior  officer  present  at;  a  port,  may,  by 
warrant  under  his  hand,  authorise  any  person  to  arrest  any 
offender  subject  to  the  Act,  for  any  offence  against  the  Act 
mentioned  in  such  warrant  ....  and  any  person  named 
in  such  warrant  may  forthwith,  on  his  apprehension,  if  the 
warrant  so  directs,  be  taken  on  board  the  ship  to  which  he 
belongs,  or  some  other  of  Her  Majesty's  ships/'  The  contention 
on  the  part  of  Lieutenant  Hall  is,  that  he  could  only  be  arrested 
under  such  a  warrant,  and  that  there  was  no  such  warrant  in 
this  case.  It  is  to  be  observed,  however,  that  under  such  a 
warrant,  not  merely  a  person  in  Her  Majesty's  navy,  but  any 
person  may  make  the  arrest;  and  further,  that  although  the 
section  authorises  the  person  named  in  the  warrant  to  be  taken 
on  board  one  of  Her  Majesty's  ships,  it  does  not  authorise  his 
detention  on  board.  Such  an  authority,  if  it  stood  alone,  would 
be  a  very  imperfect  instrument  for  the  bringing  to  punishment  of 
offenders  against  the  Act.  There  is,  however,  another  section 
of  the  Act,  the  51st,  of  a  far  more  effectual  character.  By  that 
section,  every  person  subject  to  that  Act  who  shall  not  use  his 
utmost  endeavours  to  detect,  apprehend,  and  bring  to  punish- 
ment all  offenders  against  that  Act,  and  shall  not  assist  the 
officers  appointed  for  that  purpose,  shall  suffer  imprisonment  or 
such  other  punishment  as  is  thereinafter  mentioned.  The  words 
are  not  '^  every  person  to  whom  a  warrant  is  directed,"  but 
'^  every  person  subject  to  the  Act,"  and  we  think  that  the 
necessary  inference  is,  that  such  a  person  has  power  to  apprehend 
and  bring  to  punishment  any  offender  against  this  Act,  for  it 
would  be  manifestly  unjust  to  punish  a  man  with  imprisonment 
for  not  doing  that  which  he  had  no  power  to  do.  Moreover,  it 
seems  to  us,  looking  at  the  number  and  nature  of  the  offences 
dealt  with  in  the  first  forty-five  sections  of  the  Act,  that  it  would 
be  quite  impossible  to  maintain  discipline  on  board  amongst  a 
ship's  crew,  if  no  offender  could  be  arrested  until  a  warrant 
had  been  obtained  from  the  officer  in  command  of  the  ship.  In 
this  case,  the  arrest  was  effected  by  a  naval  officer.  It  is  not 
stated  that  he  was  not  a  person  subject  to  the  Naval  Discipline 
Act,  and  we  think  we  ought  not  upon  the  facts  stated  to  us  to 
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infer  that  he  was  not  so  subject^  and  we  infer  that  he  was.     E^en        Rm 
if  we  considered  the  arrest  to  have  been  irregular,  it  is  by  no   q^j^L  j^^ 
means  clear  that  it  would  have  been  our  duty  under  the  circum-      otbibb. 

stances  to  decree  the  discharge  of  the  applicant  before  he  had       

been  brought  to  trial  by  the  proper  tribunal,  viz.,  a  court-martial :        ^^' 
(see  Reg.  v.  Mounts  L.  Rep.  6  P.  C.  283.)     In  holding,  as  we  do,  Desertion  from 
that  Lieutenant  Hall  is  subject  to  the  jurisdiction  of  a  court' navy  —  Resign 
martial,  we  think  it  ricrht  to  add  that  he  has  acted,  as  it  seems  '^^?"  .^  ^"*' 
to  us,  in  good  faith,  and  in  the  honest  belief  that  the  terms  of  Leaoing  ehip 
the  regulation  referred  to  entitled  him  without  permission  from  the  ^or«  rttigna- 
Admiralty  to  retire  from  the  service.     In  deeding  with  this  case,  ^*^"^!SS  ^  ~ 
should  it  be  brought  to  trial,  we  have  no  doubt  that  it  will  be  oguxr  without 
borne  in  mind  that  the  regulation  in  question  has  unfortunately    warrant  -- 
been  so  framed  as  to  leave  considerable  doubt  as  to  its  meaning.  ^  ^  ^^*^'' 
It  seems    to   us    that    even    a    lawyer    of   some  learning    and 
experience  might  be  excused  if  he  failed  to  interpret  it  correctly ; 
and,  this  being  so,  we  are  of  opinion  that,  though  the  rule  should 
be    discharged,    it  should   be   discharged    without   costs.     We 
accordingly  discharge  it  without  costs. 

Solicitors  for  applicant,  Orowder  and  Vizard. 

Solicitor  for  defendants.  Solicitor  to  the  Admiralty. 


QUEEN'S   BENCH  DIVISION. 

June  13,  14,  amd  July  6,  1887. 

(Before  Lord  Colbbidob,  C.J.,  and  Drnican,  J.) 

Bbq.  v.  The  Mayor  and  Corporation  or  Poolb.  (a) 

Highway — Indictment  for  non-repair — Liability  of  urban  sanitary 
'   authority— Highway  Act,  1835  (b  Sr  6  Will.  4,  c.  bO),88.  94,  95 
—Public  Health  Act,  1875  (38  ^  39  Vict.  c.  55),  8.  144. 

Neither  the  Public  Health  Act,  1875,  nor  any  of  the  existing  Acts, 
render  an  urban  sanitary  authority  indictable  at  common  law  for 
neglecting  tlie' duties  conferred  upon  ^  them  either  a^  surveyors 
of  hujhways  within  their  district  or  as  inhabitants  in  vestry 
assembled  of  any  parish  within  their  district  by  reason  of  sect. 
144  of  the  Public  Health  Act,  1875  ; 

But,  qucere  whether  their  liability  to  repair  a  highway  vnthin  their 
district  may  not  be  established  upon  an  indictment  prepared 
according  to  the  provisions  of  sect.  95  of  the  Highway  Act,  1835, 

(a)  Reported  by  Josbth  Smttb,  Esq.,  Barrittor-«t-Law. 

Y   2 
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Kjig.  after  the  prelvniinary  steps  required  by  sect.  94  of  that  Act 

_,     f;  have  been,  taken. 

^J^^7y^'  'THESE  were  two  rules  obtained  on  behalf  of  the  Mayor  and 
Pools.        J-      Corporation  of  Poole  calling  npon  the  prosecators  of  two 

indictments,  charging  them  with  the  non-repair  of  highways,  to 

'       show  cause  why  the  verdicts  given  for  the  Crown  at  the  trial 

Highway^    before  Mathew,  J.  should  not  be  set  aside  and  a  new  trial  had. 
Indictment  for     r£^Q  indictments  alleged  respectively  that  two  highways  were 
^U^^u^qf  ^^  decay,  and  that  "the  mayor,  aldermen  and  burgesses  of  the 
urban  sanitary  town  and  county  of  the  town  and  borough  of  Poole,  acting  by  the 
^^r^i^'iTj,  ^^^^^^^  *^  *^®  sanitary  authority  for  the  urban  sanitary  district 
c  50  »«.*94  '  of  ^^®  ^*^^  town,   county,  and  district,  ought    to    repair  and 
95;  88^89  amend  the  said  common  highways  being  in  decay  as  aforesaid 
^*^Sl'/^*    when  and  so  often  as  it  should  be  necessary/' 
''      *  There  was  no  allegation  in  the  indictments  to  show  that  the 

defendants  were  liable,  nor  any  statement  that  the  neglect  alleged 
was  against  the  form  of  the  statute  or  statutes. 

The  indictments  were  removed  by  certiorari  into  the  Queen's 
Bench  Division,  and  tried  by  Mathew,  J.  and  a  special  jury  at  the 
Dorchester  Assizes. 

In  the  course  of  the  trial,  Mathew,  J.  intimated  his  willingness 
to  make  any  amendments  in  the  indictments  which  it  was  in  his 
power  to  make. 

Verdicts  having  been  found  for  the  Grown,  the  Mayor  and 
Corporation  of  Poole  applied  for  and  obtained  rules  nisi  calling 
upon  the  prosecutors  to  show  cause  why  the  verdicts  should  not 
be  set  aside  and  new  trials  had,  on  the  ground  that  the  learned 
judge  at  the  trial  misdirected  the  jury  in  the  following  respects 
(I)  in  telling  the  jury  that  the  defendants,  as  urban  sanitary 
authority,  were  indictable  for  the  nonrepair  of  a  public  road 
within  their  district ;  (2)  in  telling  the  jury  that  the  defendants 
were  liable  to  be  convicted  under  the  indictments  in  the  present 
case,  although  such  indictments  charged  a  common  law  liability^ 
and  not  a  statutory  liability  ;  (3)  in  omitting  to  tell  the  jury  that  the 
provisions  of  the  General  Inclosure  Act  (41  Geo.  3,  c.  109),  s.  9, 
had  not  been  complied  with ;  and  on  the  ground  that  the  verdict 
was  against  the  weight  of  evidence;  or  why  judgment  should 
not  be  entered  for  the  defendants  non  obstante  veredicto,  on  the 
ground  that  the  indictments  did  not,  nor  did  the  evidence  at  the 
trial,  disclose  any  liability  on  the  part  of  the  defendants. 

The  Public  Health  Act,  1875  (38  &  39  Vict.  c.  55)  provides  as 
foUows : 

Sect.  144.  Every  nrban  authority  shall  within  their  distriot,  exclusively  of  any 
other  person,  execute  the  office  of  the  surveyor  of  highways,  and  have  exeroiM  and  be 
subject  to  all  the  powers,  authorities,  duties,  and  liabilities  of  surveyors  of  highways 
under  the  law  for  the  time  being  in  force,  save  so  far  as  such  powers,  authorities,  or 
duties  are  or  may  be  inconsistent  with  the  provisions  of  this  Act.  Every  urban 
authority  shall  also  have,  exercise,  and  be  subject  to  all  the  powers,  authoritieai 
duties,  and  liabilities  which  by  the  Highway  Act,  1885,  or  any  Act  amending  the  same, 
are  vested  in  and  given  to  the  inhaUtants  in  vestry  assembled  of  any  parish  within 
their  district    All  ministerial  Acts  required  by  any  Act  of  Parliament  to  be  done  by 
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or  to  the  anrreyor  of  highways,  may  be  done  by  or  to  the  surreyor  of  the  urban  Bus. 

anthority,  or  by  or  to  Buch  other  person  as  they  may  appoint.  v. 

Sect  149.  All  streets  being,  or  which  at  any  time  become,  highways  repairable  by  Xhk  Matob 
the  inhabitants  at  large  within  any  urban  district,  and  the  pavements,  stones,  and  xnd  Corpora* 

otiier  materials  thereof,  and  all  bnildings,  implements,  and  other  things  provided  for  tion  of 

the  porpoeee  thereof,  shall  vest  in  and  be  under  the  control  of  the  urban  authority.  Poolb. 

The  uroan  authority  shall  from  time  to  time  cause  all  such  streets  to  be  levelled,  

paved,  metalled,  flagged,  channelled,  altered,  and  repaired  as  oooasion  may  require.  1887. 

The  216th  section  provides  for  a  highway  rate  to  be  levied  in        t —  ^ 
certain  cases  by  the  urban  anthority  as  surveyor  of  highways,  in  jnJ^n^  for 
which  cases,  by  the  217th  section,  it  shall  not  be  necessary  for  nonrqf>air- 
the  urban  authority  to  do  the  following  acts,  or  any  of  them  :  to   ^ff^^^^J^f 
lay  such  rate  before  any  justices,  or  obtain  their  allowance  ;  to  ^authJiUf*-^ 
annex  thereto  the  signature  of  such  urban  authority ;  to  lay  the  5  <f  6  Wiil.  4, 
same    before  the  parishioners  assembled  in   vestry;    to    verify  Q^!^'j^'^h 
before  any  justices  any  accounts  kept  by  them  of  such  highway    yl^t  c  55, 
rates ;  and  all  such  accounts  shall  be  audited  in  all  respects  in  the       «.  144. 
same  way  as  the  other  accounts  of  the  urban  authority. 

Lock  (with  him  Charles,  Q.C.)  showed  cause  against  the  rules.— 
By  the  144th  section  of  the  Public  Health  Act,  1875  (38  &  39  Vict. 
c.  55)^  the  defendants  are  made  subject  to  all  the  liabilities  to 
which,  by  the  Highway  Act,  1835,  or  any  Act  amending  the  same, 
the  inhabitants  of  any  parish  in  their  district  in  vestry  assembled 
were  liable.  Among  these  liabilities  is  the  liability  to  indict- 
ment for  non-repair.  As  to  the  form  of  the  indictments,  they 
allege  that  the  defendants  are  an  urban  sanitary  authority — a 
creature  of  statute,  and  they  therefore  sufficiently  allege  that 
the  liability,  the  neglect  of  which  is  charged,  is  statutory.  He 
cited :  Beg.  v.  The  Inhabiiants  of  8t.  George's,  Hanover-square 
(3  Gamp.  222),  Eeg.  v.  The  Inhahitamis  of  the  Parish  of  St.  Giles, 
Cambridge  (5  M.  &  S.  260),  B.  v.  The  Inhabitants  of  Hatfield 
(4A.  &B.  156). 

Alderson  Foote  {Pitt  Lewis,  Q.C.  with  him)  in  support  of  the 
rules. — ^A  corporation  such  as  an  urban  sanitary  authority  is  not 
indictable.  No  such  corporation  has  ever  been  indicted,  and  it  has 
never  been  held  that  an  action  for  misfeasance,  much  less  for  non- 
feasance, would  lie  against  such  a  corporation.  By  the  6th  section 
of  the  Highway  Act,  1835  (5  &  6  Will.  4,  c.  50),  it  is  provided 
that  the  surveyor  elected  according  to  that  section  shall  repair 
the  highways  in  the  parish,  and  bv  the  20th  section  there  is 
imposed  upon  him,  if  he  neglects  his  duty,  a  penalty  not  exceeding 
5Z.  The  proper  remedy,  therefore,  was  for  the  prosecutors  to 
have  gone  to  the  justices  and  imposed  a  penalty,  and  it  cannot 
be  said  that,  where  a  special  penalty  is  provided,  the  general 
words  of  the  144th  section  of  the  Public  Health  Act,  1875, 
render  the  urban  sanitary  authority  liable  to  indictment.  In 
Young  v.  Davis  and  another  (2  H.  &  C.  197),  Willes,  J.,  in 
delivering  the  judgment  of  the  Exchequer  Chamber,  says  :  '*  Now, 
this  Act  of  Parliament  (5  &  6  Will.  4,  c.  50)  appears  not  to  have 
been  passed  for  the  purpose  of  creating  a  new  liability,  either  in 
the  parish  or  any  other  persons,  but  simply  in  order  to  provide 
machinery  whereby  the  existing  duty  of  the  parish  to  repair  may 
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Bao        be  conveniently  fulfilled.    With  this  view  it  authorises  the  parish 

^     j^         to  appoint  their  surveyor,  whose  daties  it  defines  by^  amongst 

AND  GoRPOKA-  othors,  the  6th  section.     The  duty  of  the  parish  to  the  public, 

WON  09      enforceable  by  indictment^  not  by  action,  remains.     The  duty  of 

^^^^      the  surveyor  created  by  the  Act  is,  not  to  the  public,  but  to  the 

1337,        parish  which  employs  him  to  do  for  them  what  they  are  bound 

to  do ;  and  for  the  breach  of  such  duty  to  the  parish  the  Act 

/^?"^T  P^o^^^^s  ^  penalty,  not  an  action,  nor  an  indictment."  This  is 
non-n^fr-^  *1*®  correct  view  of  the  duties  and  liabilities  of  the  surveyor. 
Liability  of  whose  duties  and  liabilities,  and  not  those  of  the  inhabitants  of 
"^^A  *^*'^  the  parish,  are  transferred  to  the  urban  sanitary  authority.  In 
6  ^  6^7/1  4  The  Loughborough  Highway  Board  v.  Ourzon  (54  L.  T.  Rep.  N.  8. 
c.  60,  M.  94,  168 ;  16  Q.  B.  Div.  565),  Wills,  J.  says :  "  The  cost  of  the  repairs 
^F'  t^  ^5^  ^^'  *®  under  the  Act  of  1862,  a  charge  upon  the  parish,  and  the 
«.  144.  *  expenses  of  a  prosecution  might  fall  upon  them  if,  on  their 
behalf,  the  liability  to  repair  was  denied.  Upon  them  also  might 
equally  fall  the  cost  of  defending  themselves  against  an  iodict- 
ment.  ...  It  is  worth  while  mentioning  in  this  connection 
that  we  are  informed  that  on  the  records  of  the  Crown  Office, 
down  to  the  year  1884,  there  is  no  instance  of  an  indictment 
against  a  highway  board,  though  the  recoi'ds  of  indictments 
against  parishes  number  between  eighty  and  ninety.''  The 
decision  in  this  case  was  confirmed  by  the  Court  of  Appeal 
(55  L.  T.  Rep.  N.  S.  50 ;  17  Q.  B.  Div.  344).  In  Parsons  v.  Th^ 
Vestry  of  8t,  Matthew,  Bethnal  Green  (17  L.  T.  Rep.  N.  S.  211  ; 
L.  Rep.  3  C.  P.  56),  it  waaheld  that  an  action  for  the  nonrepair  of 
a  highway  will  not  lie  against  a  vestry  appointed  under  the 
Metropob's  Local  Management  Act  (18  &  19  Vict.  c.  120),  and  in 
Gibson  v.  The  Corporation  of,  Preston  (22  L.  T.Rep.  N.  S.  293; 
L.  Rep.  5  Q.  B.  218)  that  an  action  for  personal  injuries  sustained 
by  one  of  the  public  owing  to  tho  nonrepair  of  a  highway  does  not 
lie  against  a  local  board  of  health  constituted  under  the  Public 
Health  Act,  1848.  The  defendants  in  that  case  were  exactly  in 
the  same  position  as  in  the  present  case,  except  that  they  were 
under  the  Act  of  1848  instead  of  the  Act  of  1875.  The  case  of 
Hartnell  v.  The  Hyde  Commissioners  (4  B.  &  S.  361)  is 
distinguishable,  because  in  that  case  there  was  a  special  Act 
providing  that  the  commissioners  should  be  liable  to  be  indicted 
in  the  same  manner  as  the  inhabitants  of  the  parish  were  before : 
(see  also  Ohrly  v.  The  Byde  Commissioners^  5  B.  &  S.  743.)  The 
case  of  Kent  v.  The  Woi'thvng  Local  Board  (48  L.  T.  Rep.  N.  S. 
362  j  10  Q.  B.  Div.  118)  was  questioned  by  the  Court  of 
Appeal  in  Moore  v.  The  Lambeth  Waterworks  Company  (55  L.  T. 
Rep.  N.  S.  309 ;  17  Q.  B.  Div.  462).  Further,  the  indictment  is 
bad  because  it  does  not  show  under  what  statute  the  defendants 
are  bound  to  repair,  and  the  verdict  does  not  cure  the  omission. 
He  also  cited  Beg.  v.  The  Inhabitants  of  Barnard  Castle  (10  L.  J. 
53,  M.  C. ;  1  Q.  B.  246) ;  Smith  v.  The  West  Derby  Local  Board 
(38  L.  T.  Rep.  716  N.  S. ;  3  C.  P.  Div.  423). 

Cur.  adv.  vuU. 
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July   6. — ^The  following  jadgment  of  the  conrfc   (written   by        Rwj. 
Denman,  J.)  was  delivered  by  -^.^  ?: 

Lord  CoLiRmQE^  C.J. — These  were  two  rales  calling  npon  the  jj„>  gorpora-. 
prosecntors  of  two  indictments  to  show  cause  why  the  verdict  for      noN  ov 
the  Grown  should  not  be  set  aside  and  a  new  trial  had  on  the      ^f^* 
ground  of  misdirection^  and  that  the  verdict  was  against  the        iggj. 

weight  of  evidence,  and  why  judgment  should  not  be  .entered  for        

the  defendants  non  obstante  veredicto.  The  indictments,  having -^•^•^^■yy 
been  removed  by  certiorari,  were  tried  by  Mathew,  J.  and  a  ^.^^^r-- 
special  jury  at  the  Dorchester  Assizes.  The  indictments  alleged  Liability  of 
respectively  that  two  highways  were  in  decay,  "  and  that  the  ^^^^  aaattmy 
mayor,  aldermen,  and  burgesses  of  the  town  and  county  of  the  5^^  e  will  4, 
town  and  borough  of  Poole,  acting  by  the  council  as  the  sanitary  c  50,  sa.  94, 
authority  for  the  urban  sanitary  district  of  the  said  town,  county,  ^^^  ^?^ 
and  district,  ought  to  repair  and  amend  the  said  common  high-  «,  144.  ' 
way,  being  in  decay  as  aforesaid,  when  and  so  often  as  it  shall 
be  necessary .''  There  was  no  allegation  in  the  indictment  to 
show  how  the  defendants  were  liable,  nor  any  statement  as  to  the 
neglect  alleged  being  against  the  form  of  the  statute  or  statutes. 
The  learned  judge  at  the  trial  intimated  his  willingness  to  make 
any  amendment  within  his  power.  As  regards  the  omission  of 
the  words  '^  against  the  form  of  the  statute,^'  it  is  laid  down  in 
Hawkins'  Pleas  of  the  Grown,  vol.  4,  c.  25,  s.  116,  that  '^if  an 
offence  indicted  be  only  prohibited  by  statute  and  not  by  common 
law,  and  the  indictment  do  not  conclude  contra  formam  statuM,  it 
is  whoUy  insufficient  and  no  judgment  can  be  given  upon  it.;' 
This  has  been  decided  in  several  cases  (a) ;  and  I  think  it  is  appli- 
cable to  a  case  like  the  present  when  a  criminal  neglect  of  duty 
is  charged  against  a  corporation,  who  in  the  absence  of  a  statute 
would  clearly  not  be  persons  liable  to  be  indicted  for  the  non- 
repair of  a  highway.  So  far  from  containing  anything  to  cure 
this  defect  in  the  indictment,  I  find  that  the  statutes  relating  to 
the  indictment  are  so  worded  as  to  exclude  any  power  to  amend 
this  particular  defect,  or  to  authorise  us  to  treat  it  as  immaterial. 
The  power  of  amendment  of  indictments  is  very  limited.  The 
9  Geo.  4,  c.  15,  was  confined  to  the  case  of  variances  between  the 
record  and  any  matter  in  writing  or  produced  in  evidence  in 
misdemeanours.  11  &  12  Vict.  c.  46,  only  carried  the  power 
further  by  applying  the  same  provision  to  all  criminal  trials.  The 
statute  14  &  15  Vict.  c.  100,  s.  1,  enumerates  the  cases  in  which 
amendment  is  to  be  allowed.  They  are  numerous,  but  there  is 
no  power  given  to  amend  by  inserting  the  words  ''  against  the 
form  of  the  statute ''  in  cases  where  a  statutable  misdemeanour  is 
proved  and  the  words  have  been  omitted.  The  24th  section  of 
the  same  Act  seems  conclusive  against  any  such  power,  for  it 
deals  with  the  very  words  in  a  manner  wholly  inconsistent  with 
any  such  intention;  for,  again  referring  to  Hawkins,  vol.  4,  c.  25, 
s.  117,  I  find  this  passage :  "If  there  be  more  than  one  statute 
concerning  the  same  offence,  and  the  first  of  them  was  never 

(a)  See  note  on  next  page. 
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Rn.        discontinued^  and  the  latter  only  continue  the  former,  without 

-     ^        making  any  addition  to  it^  or  only  qualify  the  method  of  proceed- 

AND  CoBFORA-  ^°S  ^P^^^  ^^}  without  altering  the  substance  of  its  provisions^  it 

HON  09      seems  agreed  that  it  is  safe  in  an  indictment  on  any  such  statute 

^^"''      to  conclude  contra  formam  statvM^  and  it  has  been  held  that  a 

1887.        conclusion  corUra  formam  statvioru/m  will  in  such  case  vitiate  the 

prosecution/'     With  this  before  him  in  a  statute  intended  to  get 

j^ftM/T  "^  ^^  ^^^  ^^^  technical  objections  to  indictments  in  kindred 
«oii-npair—  respects,  the  draftsman  of  sect.  24  of  14  &  15  Vict.  c.  100,  has 
Liability  of  provided  as  follows :    "  No  indictment  for  any  offence  shall  be 


%'''t^%K^  read  this  clause  without  being  convinced  that  the  framer  of  the 
g,  X44.  '  enactment  deliberately  abstained  from  enacting  that  in  a  case 
where  the  liability  to  do  an  act  was  imposed  by  statute,  and  an 
indictment  was  preferred  for  the  violation  of  a  duty  so  imposed, 
it  should  be  henceforth  competent  to  the  prosecutor  to  treat  the 
case  exactly  in  the  same  way  in  which  it  would  be  treated  if  the 
neglect  alleged  were  that  of  a  duty  imposed  by  the  common  law. 
Then  arises  the  question  whether  this  is  a  formal  defect,  apparent 
on  the  face  of  the  indictment,  an  objection  to  which  cannot  be 
taken  after  the  jury  are  sworn,  according  to  sect.  25  of  the  same 
Act.  The  very  authorities  referred  to  in  the  passages  in  Hawkins, 
above  cited,  were  to  the  effect  that  the  omission  to  conclude 
contra  formam  staiubi  was  a  fatal  objection  in  arrest  of  judgment. 
I  do  not  think  that  the  objection  can  be  considered  a  formal  one 
any  more  than  the  omission  of  the  word  ''  feloniously  '^  would  be 
upon  a  charge  of  **  arson,''  or  aoierder,  in  a  case  of  receiving, 
which  was  held  to  be  incurable  after  verdict  by  Lord  Campbell  in 
the  Court  of  Criminal  Appeal  in  Reg.  v.  Larhm  (23  L.  J.  125, 
M.  C.)  only  two  years  after  the  passing  of  the  statute.  The 
indictment  fails  to  give  the  defendant  notice  of  the  kind  of 
liability  with  which  it  is  intended  to  fix  him.  The  cases  of  Reg. 
V.  Sill  (22  L.  J.  41,  M.C.)  and  Reg.  v.  LarUn  (23  L.  J.  125, 
M.  C.)  are  illustrations  of  the  distinctions  between  mere  formal 
defects  and  of  defects  of  which  advantage  may  be  taken  after 
verdict.  I  think  sect.  25  of  the  Act  must  be  construed  with 
reasonable  reference  to  sect.  24,  and  that  for  the  reasons  already 
given  it  would  be  contrary  to  the  intention  of  the  Act  to  hold 
that  either  section  was  intended  to  repeal  the  law  as  laid  down 
in  Hawkins.  I  therefore  think  that  the  defendants  are  entitled  to 
judgment  non  obstante  veredicto  on  this  ground  (a)  •  I  am  confirmed 

(a)  In  a  note  inBerted  in  the  Law  Reports  (19  Q.  B.  Div.  683)  it  is  stated  with 
regard  to  this  part  of  the  decision  that  **  Lord  Ooleridge,  G.J.  and  Denman,  J.  wish  it 
to  be  stated  that  when  they  expressed  their  view  of  the  proper  interpretation  to  be 
placed  on  the  words  of  14  &  15  Vict.  o.  100,  s.  24,  they  were  unaware  that  it  had  been 
otherwise  interpreted  bv  the  House  of  Lords  in  Castro  v.  ITie  Queen  (14  Cox  C.  G. 
646 ;  6  App.  Gas.  229 ;  44  L.  T.  Rep.  N.  S.  d50>  Had  that  decision  of  the  House  of 
Lords  been  in  their  minds  it  would  have  been  their  duty  to  defer  to  it^  whatever 
might  have  been  their  own  view  of  the  words  of  the  statute  independently  of  autho- 
rity. That  portion  of  their  judgment,  therefore,  which  conflicts  with  the  decision  of 
the  House  of  Lords  must  be  considered  as  not  law.** 
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in  my  opinion  that  the  above  objection  is  fatal  by  the  consideration        Rk. 
that  the  qaestions  raised  by  Mr.  Foote  as  to  the  liability  of  the   rn     ^ 
defendants  are  qaestions  of  very  great  nicety^  and  that  if  the  ^m)  gobfora- 
defendants  are  liable  under  the  statutes  to  an  indictment  at  all,      tiom  ov 
it  is  not  nnreasonable  to  require  that  the  circumstances  creating       Poolb. 
their  liability  should  be  shown  on  the  face  of  the  indictment  in        1337 

snoh  a  way  that  the  court  might  see  whether  the  indictment  does        

or  does  not  show  a  legal  liability ;  or  at  least,  that  the  indict-  ^«j7^«wy  — 
ment  should  inform  the  defendants  whether  they  are  being  nJn-rmir^ 
prosecuted  for  a  common  law  or  a  statutory  offence.  But  even  LiaHKty  of 
assuming  that  in  this  case  the  indictment  is  sufficient  without  ^^  unitary 
amendment,  or,  if  not,  that  an  amendment  could  be,  and  was  5  ^  emiiTi, 
made,  I  am  still  of  opinion  that  the  defendants  are  entitled  to  c.  50,  m.  94,  * 
judgment.  The  liability  of  the  defendants  as  urban  sanitary  ^^l  ^^  ^^ 
authority  is  created  by  the  144th  section  of  38  &  39  Vict.  c.  55.  '^.  144.  ' 
The  first  branch  of  that  section  makes  the  urban  sanitary 
authority  subject  to  all  the  liabilities  of  surveyors  of  highways 
under  the  law  for  the  time  being  in  force.  No  authority  has 
been  cited  to  show  that  a  surveyor  of  highways  (against  whom  it 
was  decided  long  ago  in  Toung  v.  Davis  (2  H.  &  C.  197)  that  an 
action  will  not  lie)  was  ever  liable  to  be  indicted  for  the  non- 
repair of  a  highway.  The  only  persons  liable  to  be  indicted 
were  the  inhabitants  of  the  parish,  or  the  other  person  or  persons 
liable  to  bear  the  burden  of  repair :  (see  Lotighborough  Highway 
Board  v.  Owzon,  54  L.  T.  Rep.  N.  S.  168;  i6  Q.  B.  Div.  565.) 
The  case  of  Qibson  v.  Mayor ,  8fc.y  of  Preston  (L.  Rep.  5  Q.  B. 
218),  in  which  all  the  authorities  were  reviewed,  is  entirely  to 
this  effect,  and  is  recognised,  though  distinguished,  in  Kent  v. 
Worthing  Local  Board  (48  L.  T.  Rep.  N.  E.  362  ;  10  Q.  B.  Div. 
118),  the  only  case  in  which  a  local  board  has  been  held  liable 
to  an  action  for  an  omission  of  any  of  the  duties  in  relation  to 
highways  imposed  upon  them  by  the  Public  Health  Act.  That 
case,  however,  was  decided  wholly  upon  the  difference,  or 
supposed  difference,  between  the  mere  neglect  to  repair  high- 
ways and  what  the  court  held  to  be  the  doing  of  an  act  in  such  a 
way  as  to  become  a  nuisance,  a  distinction  which  must  be  con- 
sidered doubtful,  after  the  case  of  Moore  v.  Lambeth  Watsrworks 
Company  (55  L.  T.  Rep.  N.  S.  309;  17  Q.  B.  Div.  462)  in  the 
Court  of  Appeal,  in  which  it  is  spoken  of  as  the  only  case  in 
which  a  local  board  has  been  held  liable  for  an  act  of  omission,  or 
a  mere  nonfeasance,  and  said  to  be  a  case  only  to  be  supported 
on  grounds  quite  inapplicable  to  a  case  of  mere  non-repair  of  a 
highway.  One  conclusive  reason  for  holding  that  a  surveyor 
could  not  be  indicted  for  the  non-repair  of  a  highway  is  that  by 
the  law,  existing  as  long  as  surveyors  were  the  only  persons 
appointed  for  the  purpose  of  attending  to  such  matters  on  behalf 
of  a  parish,  at  all  events  since  5  &  6  Will.  4,  the  surveyor  could  be 
punished  by  specific  methods  provided  by  statute,  so  that  it 
sufficiently  appeared  from  the  statute  regulating  their  conduct 
that  it  was  the  intention  of  the  Legislature  to  provide  a  different 
punishment  for  disobedience  to  the  statute  from  a  prosecution  by 
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^■0-        indiotment.     Sect.  20  of  5  &  6  Will.  4,  o.  50,  provides  that  for 

Thb  Matob  *^°y  neglect  of  duty  for  which  no  particular  penalty  is  by  that 

AND  Corpora- Act  imposed  the  surveyor  shall  forfeit  5Z.  -  Sect.  144  of  the. 

TioN  OF      Public  Health  Act,  1875,  also  provides  that  the  urban  sanitary 

Poou.       authority  shall  be  subject  to  all  the  duties  and  liabilities  which 

1887.        by  the  Highway  Act,  1835,  or  any  act  amending  the  same,  are 

, vested  in  and  given  to  the  inhabitants  in  vestry  assembled.     But 

Induu^t  "Tor  *^®  liability  to  an  indictment  at  common  law  cannot  be  intended 
mm-repair-~  to  be  a  liability  which  was  imposed  upon  the  inhabitants  in  vestry 
lAahiiity  of  assembled.     No  assembly  of  the  vestry  was  required  to  constitute 
"aaJAonSr*^  such  liability,  nor  was  it  a  liability  imposed  by  the  Highway  Act 
6^6  H^tV^  4,  or  any  other  Act.     It  existed  wholly  independently  of  the  Acts, 
e.60,  «.  94,  though  the  Acts  contained  certain  provisions  limiting  the  cases 
^Ffcfc^5     in   which,   and  the   terms   upon   which,   indictments  might   be 
1. 144.  '    successfully  preferred  in  accordance  with  the  provisions  of  the 
Acts.     There  is  nothing,  as  far  as  I  can  see,  in  the  144th  section 
of  the  Public  Health  Act,  1875,  nor  in  any  of  the  existing  Acts, 
to  make  the  urban  sanitary  authority  liable  to  a  common  law 
indictment  for  neglecting  those    duties  which   they  conferred 
upon  them,  either  as  surveyors  of  the  highways  or  as  inhabitants  * 
in  vestry  assembled.     If  their  liability  is  to  be  established  in  the 
latter  capacity,  I  think  it  could  only  be   upon   an  indictment 
preferred  according  to  the  provisions  of  5  &  6  Will.  4,  c.  50, 
after  the  preliminary  steps  thereby  required,  and  not  as  persons 
liable  at  common  law  to  be  indicted  as  though  they  were  the 
persons  liable  for  repair  in  the  same  sense  in  which  the  parish  or 
other  persons  liable  raUone  tenv/rce  are  liable.     Mr.  Foote  relied 
upon  another   point,   viz.,   that  the  roads  in  question  have  not 
been  set  out  under  the  Inclosure  Acts.     But  this  was  a  point, 
as  I   understand,  not  raised  at  the  trial,   at  all  events  not  so 
insisted  upon  as  that  we  should  be  justified  iu  setting  aside  the^ 
verdict.     It  is  a  matter  which  might  very  easily  have  been  taken 
as  proved  in  the  absence  of  special  attention  being  called  to  it. 
But  for  the  reasons  given  above,  we  are  of  opinion  that  the 
defendants  are  entitled  to  judgment  non^obstarUe  veredicto,  the 
indictment  not  alleging  a  case  of  liability  in  the  defendants  upon 
which  the  jury  were  warranted  in  finding  any  verdict  against  them, 
and  the  statute  not  creating  any  such  liability,  even  if  the  indiot- 
ment had  alleged  all  the  circumstance  upon  which  the  prosecution 
relies. 

Solicitors  for  the  prosecutors,  Brownlow  and  Home,  agents  for 
E.  8.  Glurkey  Wareham. 

Solicitors  for  the  Mayor  and  Corporation,  Prior,  Church,  and 
Adams,  agents  for  Dickinson,  Poole. 
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CROWN  OASES  EESBRVED. 

Saturday,  Dec.  10,  1887. 

(Before  Lord  Colkbidgb,  C.J.,  Pollock,  B.,  Manisty,  Hawkins, 

and  Smith,  JJ.) 

Rbq.  v.  Becklet  and  others,  (a) 

Jurisdiction  of  justices — Justices  of  one  petty  sessional  division 
trying  offence  committed  in  another  di'insion  of  same  county — 
9  Oeo,  4,  c.  43,  s.  6. 

The  jurisdiction  of  justices  to  hear  charges  of  indictable  offences 
committed  within  the  county  for  which  they  are  appointed,  and 
to  commit  the  offenders  for  trial,  is  not  restricted  by  9  Geo,  4, 
c.  43,  s.  6,  to  offences  committed  within  or  near  to  the  petty 
sessional  division  in  a/nd  for  which  such  justices  of  the  pea^ 
usually  ad. 

CASE  stated  by  the  chairman  of  the  Quarter  Sessions  for  the 
county  of  Oambridge,  as  follows : 

At  a  general  court  of  quarter  sessions  of  the  peace,  held  by 
adjournment  before  me  and  other  justices  of  the  peace  for  the 
county,  on  Friday,  the  21  st  day  of  October,  1887,  John  Beckley, 
John  Norton,  William  Munns,  and  William  Smith  were  tried  and 
convicted  upon  an  indictment  charging  them  with  conspiracy. 

When  the  defendants  were  called  upon  to  plead  it  was  objected 
by  counsel  for  certain  of  the  defendants  that  the  indictment  ought 
to  be  quashed,  as  the  provisions  of  the  Vexatious  Indictments 
Act  (22  h  23  Vict.  c.  17),  s;  1,  which,  it  was  conceded,  applied 
to  the  offence  charged  in  the  indictment,  had  not  been  complied 
with. 

The  offence  with  which  the  defendants  were  charged  was  com- 
mitted at  Swaffham  Prior,  in  the  county  of  Cambridge,  a  place 
within  the  Petty  Sessional  Division  of  Bottisham,  in  the  said 
county. 

The  defendants  were  arrested  at  various  places  not  within  the 
county  upon  a  warrant,  a  copy  of  which  is  here  set  out :  I 

To  the  constables  of  tbe  Cambridgeshire  constabulary,  and  to  all  other  peace  officers  ! 

in  the  said  coanty  of  Cambridge. — County  of  Cambridge,  to  wit.— Whereas  information  I 

was  this  day  sworn  before  me,  one  of  Her  Majesty's  justices  of  the  peace  in  and  for  the 
said  county,  on  the  oath  of  James  Harvey,  of  the  parish  of  Feltwell  Downham,  in  the 
county  of  Norfolk,  for  that  George  Beckley,  aKas  Fatty,  of  Fenstanton,  in  the  county 
of  Huntingdon,  WiUiam  Smith,  of  Bedford,  John  Norton,  atiat  Soney,  and  William 
Munns,  of  Fenstanton,  in  the  county  of  Huntingdon,  did,  at  the  pari&  of  Swaffham 
Prior,  in  the  county  of  Cambridge,  on  the  16Si  day  of  May,  1887,  unlawfully  and 


(a)  Reported  by  R.  OmmixoBAM  Guar,  Esq.,  Barrister-at-Law. 
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Rbg.         wickedly,  falsely,  and  malioioasly  conspire,  combine,  confederate,  and  agree  together 
V.  to  cheat  and  defraud,  and  did  then  and  thereby  cheat  and  defraud  the  said  James 

Bboklbt  A3XD  Hanrey  of  certain  horsee,  to  wit,  two  flUiea  of  the  value  of  AQl  of  the  property  of  the 
OIBBHS.       ^^  James  Harvey.    These  are  therefore  to  command  you,  the  said  constables  of 
•.»  Oambridgeshire,  to  apprehend  the  said  George  Beckley,  aUas  Fatty,  William  Smith, 

1887.         John  Norton,  aUas  Soney,  and  William  Munns,  and  them  bring  before  me,  or  such  other 
..i.  of  Her  Majesty's  justices  of  the  peace  for  the  county  of  Cambridge  as  shall  be  present 

Jurisdiction  of  ^^  ^^®  police-station,  Bottisham,  to  answer  the  said  information,  and  be  further  dealt 
iustuxs-  •  Trial  with  according  to  law.    Given  under  my  hand  and  seal  this  I8th  day  of  May,  in  the 
by  justices  in   70>^  o'  o^u-  Lord  one  thousand  eight  hundred  and  eighty-seven,  at  Cambridge,  in  the 
one  petty      county  aforesaid.  Bluott  Smith  (l.  b.) 

sessional  divi- 
sion of  qffence     The  justice  who  signed  this  warrant  resided  and  nsually  acted 

o^MeT^w^  ^^^^™  *^®  Petty  Sessional  Division  of  Cambridge,  in  the  said 

sum  of  same    COUnty. 

«wj?fy— 9  Geo.  The  defendants  were,  on  the  6th  day  of  July,  remanded  by  a 
4,e.  48,  s.  6.  jug^ice  of  the  peace  for  the  county  residing  within,  and  nsually 
acting  for,  the  said  Cambridge  division  of  that  county,  and 
ordered  by  his  warrant  to  be  brought  up  on  the  9th  day  of  July, 
at  the  Shire  Hall,  Chesterton,  the  place  for  holding  the  petty 
sessions  for  the  division  of  Cambridge,  within  the  said  county, 
and  on  the  said  9th  day  of  July  the  case  wafi  partly  gone  into, 
and  they  were  further  remanded  until  the  16th  day  of  July,  to 
the  same  petty  sessional  division.  On  the  16th  day  of  July 
further  evidence  was  given  on  behalf  of  the  prosecution  at  the 
petty  sessions,  held  at  Chesterton  aforesaid,  when  it  was  for  the 
first  time  objected  on  behalf  of  the  defendants  that  the  justices 
sitting  at  Chesterton  had  no  jurisdiction  to  hear  and  determine 
a  case  arising  within  another  petty  sessional  division,  viz.,  at 
Bottisham,  and  that  the  justices  were  bound  to  remand  the  case 
for  hearing  at  Bottisham,  according  to  the  terms  of  the  warrant. 
The  justices  overruled  the  objection,  and  sitting  within  the  Petty 
Sessional  Division  of  Cambridge,  holden  at  Chesterton,  heard  and 
determined  the  case,  and  committed  the  defendants  for  trial.  Of 
the  justices  who  so  heard  and  determined  the  case,  one  only  was 
a  justice  who  resided  within  and  occasionally  acted  within  the 
Bottisham  Petty  Sessional  Division. 

It  was  contended  on  the  part  of  the  defendants  that  by  virtue 
of  9  Geo.  4,  c.  43,  s.  6,  it  was  not  competent  for  the  justices 
sitting  at  the  Cambridge  Petty  Sessional  Division  at  Chesterton 
to  hear  or  determine,  or  to  send  for  trial,  a  case  arising  within 
another  petty  sessional  division  of  the  county,  and  that  the  justice 
in  remanding  the  defendants  on  the  6th  day  of  July  to  the  Cam- 
bridge Division  was  acting  without  jurisdiction,  and  that  for  these 
reasons  the  provisions  of  the  Vexatious  Indictments  Act  had  not 
been  complied  with  ;  consequently  that  the  indictment  ought  to 
be  quashed. 

The  learned  chairman  overruled  the  objection,  and  refused  to 
quash  the  indictment ;  but  stated  the  above  facts  for  the  opinion 
of  the  court,  and  asked  whether  he  was  right  in  law  in  so  holding. 

J.  W,  Cooper  on  behalf  of  the  prisoner. — Under  9  Geo.  4,  c.  48, 
s.  6,  all  matters  and  things  which  arise  within  a  petty  sessional 
division  must  be  determined  by  the  justices  acting  in  and  for  that 
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division ;  and,  therefore,  these  prisoners  having  been  apprehended        Rbo. 
ont  of  the  connty  of  Cambridgeshire  should  have  been  remanded  _       ^' 
to  the  petty  sessional  division  in  which  the  offence  was  committed.      othbbs. 

This  contention  is  supported  by  the  provisions  of  11  &  12  Vict.         

c.  42,  ss.  11  and  12,  the  first  of  which  provides  for  the  backing  of        ^^^* 
a  warrant  where  the  offender  is  not  to  be  found  within  the  juris-  juiisdiction  of 
diction  of  the  justices  by  whom  the  warrant  was  issued,  and>«^ice«— TWa/ 
requires  the  offender  to  be  taken  when  apprehended  before  the  ^J«*<*o?f « 
justice  who  issued  the  warrant,  or  before  some  other  justices  of  ^^^^v^ 
the  place  where  the  offence  appears  to  have  been  committed,  »on  of  offence 
provided  that  the  justices  by  whom  the  warrant  is  backed  may  '*'"^' jf '" 
take  the  examinations  of  witnesses,  and  proceed  in  manner  there-  j^^  of  gam 
inafter  directed  with  respect  to  persons  charged  with  an  offence  countif-^9  Geo. 
alleged  to  have  been  committed  in  another  county.    That  is  to  *»  *^  **♦  *•  ^ 
say,  order  under  sect.  22  that  the  offender  be  taken  before  some 
justices  of  the  peace  in  and  for  the  place  where  and  near  unto 
the  place  where  the  offence  is  alleged  to  have  been  committed. 
Here  the  warrant  commanded  the  constable  to  apprehend  the 
prisoners  and  to  take  them  before  the  justices  at  Bottisham, 
therefore  it  was  the  duty  of  the  justices  beforo  whom  they  were 
brought  to  have  remanded  the  prisoners  to  the  place  near  to 
which  the  offence  was  committed,   that  is  to  say,  the  Petty 
Sessional  Division  of  Bottisham,  otherwise  the  greatest  incon* 
venience  might  be  caused  to  witnesses.     [Pollock,  B. — ^Is  not 
that  a  matter  of  discretion  for  the  justices  ?     Suppose  there  was 
a  division  much  nearer  to  the  spot  than  Bottisham,  which  would 
sit  sooner,  would  it  not  be  much  more  convenient  to  remand  to 
that  division  ?]     In  this  particular  instance  the  warrant  required 
them  to  be  brought  to  Bottisham.     [Pollock,  B. — ^As  I  under- 
stand   it    that   does    not  matter,  for   when  the  justices   have 
the   prisoners   before   them  any  defect   in   their  arrest   would 
not    render    the    proceedings   before    the   justices    irregular.] 
Although  a  justice  of  the  peace  has  jurisdiction  over  the  whole 
county,  I  submit  that  that  jurisdiction  must  be  exercised  at  the 
petty  sessions  for  the  division  in  which  the  offence  was  com- 
mitted ;  and,  therefore,  this  being  a  matter  or  thing  which  has 
arisen  within  the  Petty  Sessional  Division  at  Bottisham,  it  is  a 
matter  or  thing  which  must  have  been  heard  and  determined  at 
Bottisham. 

No  one  appeared  in  support  of  the  convictions. 

Lord  CoLBRiDOi,  C.J. — I  am  of  opinion  that  in  this  case  the 
conviction  was  right  and  should  be  affirmed.  The  objection 
taken  to  it  is  that  inasmuch  as  the  offence  was  committed  in  a 
petty  sessional  division  of  Cambridgeshire,  before  the  Vexatious 
Indictments  Act  could  be  applied  to  the  case,  the  person  giving 
his  sanction  must  have  been  a  person  habitually  exercising  the 
jurisdiction  of  a  justice  of  the  peace  within  the  particular  petty 
sessional  division  in  which  the  offence  was  committed.  And  for 
the  purpose  of  supporting  this  objection  analogies  have  been 
attempted  to  be  drawn  from  the  provisions  of  an  Act  of  Parliament 
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Had.        doaling  with  cases  where  offences  have  taken  place  in  one  oonnty 

BBOKuir  AND  ^^^  *^®  committal  has  taken  place  in  another  county.     This  is  a 

onnua       ^^^^  where  an  offence  has  been  committed  within  the  connty  of 

Cambridge.     Now,  over  everything  that  takes  place  within  the 

^^'        county  of  Cambridge  the  justices  who  heard  this  case  had  clearly 

Juriadiction  o/JQ^sdiction^  and  it  matters  not  that  an  offence  takes  place  within 

iuitu^-^Trial  one  petty  sessional  division  of  the  county,  if  it  is  not  an  offence 

^^oMwMy^   which  by  law  is  to  be  decided  by  the  justices  acting  habitually 

aeMional  divi-  within  that  petty  sessional  division.     There  is  no  such  law  as 

uion  of  offence  requires  the  offence  in  this  case  to  be  decided  by  the  justices  of 

^n^htr^vi'   *^®  division  in  which  it  was  committed.     The  case  was  brought 

BionofnaiM  before  two  magistrates  of  the  county  of  Cambridge,  who  had 

ooun/y— 9  Gw,  jurisdiction  over  the  offence,  and  their  sanction  was  given.    There 

4,  c.  48,  J.  6.   |g  nothing  throughout  any  of  the  Acts  which  have  been  cited  to 

limit  the  jurisdiction  of  the  justices  in  any  way.     This  is  the  first 

occasion  on  which,  during  a  long  series  of  years,  this  point  has 

been  taken.     But  I  am  glad  that  it  has  been  taken,  in  order  that 

it  may  be  laid  at  rest  by  the  unanimous  decision  of  this  court. 

I  am  of  opinion  that  there  is  nothing  in  the  objection,  and  that 

the  indictment  was  properly  tried^  and  the   convictions  must 

therefore  be  affirmed. 

Pollock,  B. — ^I  would  only  add  that  the  objection  taken  seems 
to  me  to  suppose  that  the  statute  9  G^o.  4,  o.  48,  was  intended  to 
curtaU  or  Umit  in  some  way  the  powers  of  justices  which  run 
throughout  the  county.  Now,  that  Act  by  the  preamble  makes 
the  6tn  section  perfectly  clear,  because  it  begins,  '^  Whereas,  by 
divers  Acts  now  in  force  it  is  enacted  that  certain  matters  and 
things^  in  the  same  respectively  mentioned,  shall  be  transacted 
and  determined  within  the  divisions  or  limits  within  which  the 
same  shall  arise,''  and  it  then  recites  that,  "  whereas  the 
boundaries  of  such  divisions  or  limits  are  in  some  instances 
uncertain^  and  in  many  have  become  inconvenient  to  the 
inhabitants  within  the  same,  from  the  change  or  increase  of  trade 
or  population,  or  from  other  causes ;  and  whereas  doubts  have 
arisen  as  to  the  authority  by  which  such  divisions  or  limits  may 
from  time  to  time  be  constituted,  defined,  or  altered ;  and  it  is 
expedient  that  such  doubts  should  be  removed,  and  due  provision 
made  for  the  constituting,  defining,  and  regulating  from  time  to 
time  such  divisions  or  limits/'  The  Legislature  therefore  make  sure 
by  sect.  6  that  all  matters  which,  according  to  that  preamble,  must 
be  transacted  and  determined  within  a  particular  division  of  a 
county,  shall  be  transacted  and  determined  in  the  newly 
established  division  at  the  time  of  the  passing  of  the  Act.  It  is 
quite  clear  that  the  law  is  very  jealous  not  to  cut  down  the  juris- 
diction of  magistrates  unless  there  are  express  words  which  out 
down  that  jurisdiction.  There  are  no  such  words  in  any  of  the 
statutes,  limiting  their  jurisdiction  in  the  manner  suggested,  and 
it  therefore  seems  to  me  that  there  is  nothing  in  this  objection. 

Mjlnisty,  J. — I  am  of  the  same  opinion.  It  seems  to  me  to 
have  been  thought  that  the  statute  11  &  12  Vict.  c.  42^  has 
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something  to  do  with  this  case.     That  statute  has  nothing  to  do         Rm. 
with  it,  and  there  is  no  analogy  between  the  cases  there  dealt  ^^^l 
with  and  the  present  case.     That  statute  was  passed  to  deal  with      othebs. 

an  offence  committed  in  one  county  and  to  enable  the  prisoner  to        

be  brought  before  the  justices  in  another  county  ;  and  it  is  clear       ^^' 
that,  under  that  statute,  if  the  justices  are  satisfied  that  an  offence  jurisdiction  of 
has  been  committed  in  another  county,  they  may  commit  the  justicea-'lhuU 
prisoner  then  and  there  to  that  other  county ;  bub  if  they  are  not  ^J^^^  *'» 
satisfied  that  an  offence  has  been  committed  they  may  order  the  aesshM^  cLvi- 
prisoner  to  be  brought  before  the  justices  of  the  county  in  which  sion  of  offinee 
the  offence  was  committed.     There  is  no  statute  which  provides   <»"^»''«? »/» 
for  the  particular  case  of  an  offence  being  committed  in  one  petty  ^or  of  name 
sessional  division,  and  the  offender  being  brought  before  justices  oounfy—s  Geo, 
having  jurisdiction  over  that  offence,  but  habitually  sitting  in  *»  ^  ^^  *•  ^* 
another  petty  sessional  division. 

Hawkins,  J. — Dr.  Cooper  has  failed  to  raise  in  my  mind  a 
shadow  of  doubt  as  to  the  jurisdiction  of  these  justices,  and  I  am 
therefore  of  opinion  that  the  convictions  should  be  affirmed. 

SmTH^  J. — -I  agree^  and  have  nothing  to  add. 

Oanvictians  affirmed. 

Solicitors  for  the  prisoner,  ElUaon  and  Burrows,  Cambridge. 
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Saturday,  Dec.  10,  1887. 

(Before  Lord  Colebidqs,  C.J.,  Pollook,  B.,  Manistt,  Hawkins^ 

and  Smith,  JJ.) 

Ria.  V.  Rakdsll.  (a) 

i^aUe  pretences — Word  competition  —  Advertisement  containing 

false  statement  of  fact. 

The  following  advertisement  was  inserted  by  tlie  prisoner  in  a 
newspaper  J  viz,:  **  Bamardo: — 21.,  IZ.,  10s,,  for  nwst  words 
from  Bamardo.  No  single  letters  to  be  used.  All  others  in 
heavy  black  type  from  NuttalVs  1 886  Diet.  Proceeds  to  go  to 
Dr.  Bamardo's  Home  for  Destitute  Children.  Alphabetical 
lists,  with  \s.  3d.,  to  Rev.  A.  Brient,  Holt,  Trowbridge,  Wilts, 
by  March  Bth.    Result  8th.*' 

No  such  person  as  the  Bev.  A.  Brient  existed  at  the  address  given, 
'  and  sums  of  money  which  certain  persons  were  induced  to  send 

a)  Reported  by  R.  CummcoBAii  Qun,  Eaq^  B«rri8ter-at-I«w. 
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Rb&  in  the  belief  that  a  bona  fide  competiti4>n  was  indieaied  by 

p   ^-  the    adoertiaement,    were    received    and  appropriated  by   the 

prisoner. 

1887.        Held,  thai  the  advertisement  twis  capable  of  the  construction  put 

upon  it  in  the  indictment^  namely  :  that  it  was  intended  to  convey 

—  IVwT^^aZ      ^^  impression  that  there  was  a  person  named  A.  Brient  living  ai 

petition-^         Holt,  Trowbr-idge,  in  the  county  of  Wilts,  who  was  a  minister  of 

Advertisement      religion,  and  that  he  had  instUuted  a  bona  fide  competiticn,  and 

fa^statment      ^^  made   arrangements    to  present  prizes  to   the  successful 

of  fact  competitors,  and  to  give  tlis  proceeds  derived  from  the  entrance 

fees  of  competitors,  after  deducting  the  prizes,  to  a  charitable 

institution;  and  thai  it  was  a  qusstionfor  the  jury  whether  the 

persons  who  had  sent  the  moneys,  with  the  obtaindng  which 

the  prisoner  was  charged,  had  sent  them  acting  under  that 

impression. 

THE  prisoner  was  tried  at  the  Easter  Quarter  Sessions  for  the 
coanty  of  Wilts^  on  the  6th  day  of  Aprils  1887^  on  a  charge 
of  obtaining  money  by  false  pretences. 

The  evidence  showed  that  the  prisoner  was  a  stationer  at 
Bradford-on-Avon^  and  that  he  inserted  an  advertisement  in  the 
Standard  newspaper  of  the  26th  day  of  Febraary^  1887,  in  the 
following  terms : 

Bamardo. — 2/.,  1/.,  10«.  for  most  worcU  from  Bamardo.  No  single  letters  to  be 
used.  All  others  in  heavy  blaok  type  from  Nattall's  1886  Diet  Prooeeds  to  ffo  to 
Dr.  Bamardo's  Home  for  Destitnte  Ohildren.  Alphabetioal  lists,  with  It.  Sl,  to 
Rev.  A.  Brient,  Holt,  Trowbridge,  Wilts,  by  March  5th.    Result  8th. 

Three  witnesses  for  the  prosecution,  named  Matthews^  Taylor, 
and  Cook,  stated  that,  having  read  this  advertisement,  they  each 
made  lists  of  words  and  sent  them,  with  fifteen  pence,  either  in 
stamps  or  postal  orders,  by  post  to  the  address  mentioned.  They 
said  they  were  indaced  to  do  so  not  only  becaase  prizes  were 
offered  which  they  had  a  chance  of  obtaining,  bat  becaase  they 
believed  in  the  existence  of  the  Rev.  A.  Brient,  and  that  he  had 
instituted  the  competition,  and  would  pay  the  prizes. 

It  was  proved  by  the  prosecution  that  letters  addressed  to  the 
''  Bev.  A.  Brient "  began  to  arrive  at  the  Holt  Post-office  on  the 
28th  day  of  February,  and  continued  to  do  so  for  a  week  after 
that  date,  between  Eozty  or  seventy  letters  in  all  having  been 
received.  No  person  of  the  name  could  be  found  at  Holt,  and  so 
the  letters  were  detained  at  the  post-office. 

On  the  1st  day  of  March,  1887,  the  prisoner  called  at  the  Holt 
Post-office,  and  asked  if  there  were  any  letters  addressed  to  the 
''Bev.  A.  Brient,'^  and  on  hearing  there  were,  he  said  they 
belonged  to  a  person  at  Bradford,  who  had  authorised  him  to 
receive  them.  The  letters  which  had  then  arrived  were  given  to 
the  prisoner,  and  by  his  directions  those  that  came  afterwards 
were  given  to  his  errand  boy. 

It  was  further  proved  that  on  the  10th  day  of  March,  1887, 
the  prisoner  paid  to  a  witness  named  William  Henry  Sims  the 
sum  of  IL  Is.  6{{.,  in  seventeen  postal  orders  of  one  shilling  each. 
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eaoh  with  three  postage-stamps  attached^  in  part  discharge  of  a        ^^^ 
jadgment  debt  of  8Z.  lO^.^  for  whioh  he  had  been  threatened  with     ^^^' 
a  jadgment  sammpas  in  the  Connty  Coark^  and  on  the  same  day  — 

he  paid  to  a  witness  named  John  Edward  Jennings  the  sam  of       i^^^. 
ten  shillings — &ve  shillings  in  stamps  and  five  shillings  in  similar  faUebrZenees 
postal  orders,  and  when  arrested  on  the  16th  day  of  March  there  _  Word  com- 
were  found  in  his  possession  11.  15s.  3d.  in  postal  orders,  stamps,     petition— 
and  cash,  all  of  whioh  the  prisoner  admitted  to  be  part  of  the  ^^^^^^ 
proceeds  of  the  competition,  and  also  a  large  number  of  lists  oi  false  statement 
names  sent  in  by  the  competitors,  inclading  those  sent  by  the      <>/  A><^- 
witnesses  for  the  prosecution.    No  result  of  the  competition  was 
published  on  the  8th  day  of  March,  or  at  all,  neither  had  the 
witnesses  received  their  money  back.     It  was  shown  that  no 
such  person  as  the  Rev.  A.  Brient  was  known  at  Holt,  and  the 
prisoner  when  interrogated  as  to  his  identity  and  whereabouts 
stated  that  he  lived  at  an  address  in  Bath,  but  on  inquiry  there 
no  such  person  could  be  found. 

No  witnesses  were  called  for  the  prisoner,  but  at  the  close  of 
the  case  for  the  prosecution  the  prisoner's  counsel  objected  that 
there  was  no  case  to  go  to  the  jury,  on  the  ground  that  no  false 
pretence  of  any  existing  fact  had  been  proved,  but  merely  a 
future  promise  to  pay  a  certain  sum  in  the  event  of  a  competitor 
being  successful. 

The  learned  chairman  overruled  these  objections,  and  in 
summing  up  directed  the  jury,  in  the  terms  of  Beg.  v.  Cooper  (86 
L.  T.  Bep.  N.  8.  671  ;  2  Q.  B.  Div.  510),  that  it  was  a  question 
for  them  to  decide  whether  the  prisoner  intended  the  prosecutors 
to  put  such  a  construction  upon  the  advertisement  as  supported 
the  false  pretences  charged  in  the  indictment,  and  that  if  they 
thought  that  the  prisoner  intended  persons  who  read  the  adver- 
tisement to  put  upon  it  the  construction  that  there  was  such  a 
person  as  the  Bev.  A.  Brient,  who  was  a  minister  of  religion, 
livinff  at  Holt,  and  that  he  had  instituted  a  bona  fide  word  com- 

E^tition^  the  proceeds  of  which  were  to  be  g^ven  to  Dr.  Barnardo's 
ome,  and  that  such  statements  were  false  and  made  with  intent 
to  defraud ;  that  there  were  sufficient  false  pretences  of  existing 
facts  to  support  the  indictment,  if  the  jury  considered  that  the 
prosecutors  nad  parted  with  their  money  upon  the  faith  of  these 
representations. 

The  jury  found  the  prisoner  guilty,  and  the  foregoing  case  was 
stated  for  the  opinion  of  the  court  upon  the  question : — Whether 
on  the  above  facts  the  prisoner  was  properly  convicted  upon  the 
indictment,  (a) 

fa)  The  indiotaiMil  oontained  three  ooante  in  aimilftr  termi,  ohurging  the  prisoner 
wittk  obtaming  the  sam  of  one  ehiUhig  and  throepenoe  from  Matthews,  Taylor,  and 
Gook  respeotiTely,  the  flret  oonnt  being  aa  follows :— ^  WUte  to  wit  The  Jarors  for 
our  SoTereign  Lady  the  Queen  upon  their  oath  present  that  James  Randall,  on  the 
twenty-sixth  day  of  February,  in  the  year  of  onr  Lord  1887,  unlawfully,  knowingly,  and 
designedly,  did  falsely  pretend  to  one  Raymond  Ash  liatthews  that  there  was  a  person 
ttwned  A.  Brient  living  at  Holt,  Trowbridge,  in  the  county  of  Wilts,  who  was  a 
■liniater  of  religion,  and  that  the  said  A.  Brient  had  instituted  a  6oiid  fids  oompeti- 
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Rbo.  No  one  appeared  in  sapport  of  or  against  the  conyiotion. 

RA.NDBLL.  Lord  CoLBBrDGB^  O.J. — In  this  case  I  am  of  opinion  that  the 

conviction  shonld  be  affirmed.     The  false  pretence  which  was 

1887.  made  was  a  pretence  of  an  existing  fact  by  which  it  was  clearly 

2-  ;       '  intended  to  be  conveyed  that  there  was  snch  a  person  as  the 

rafse pretences  j  .i  •'i  j.»         j    •      xi  i 

—  Word  com-  reverend  gentleman  whose  name  was  mentioned  m  the  adver* 

petition  -     tisement,  and  that  snch  gentleman  had  instituted  a  word  compe- 

^^amtaiv^^^  tition,  the  proceeds  of  which  were  to  be  given  towards  the  charity 

fake  statement  known  as  Dr.  Barnardo^s  Home  for  Lost  Children.     All  of  which 

of  fact,      was  a  pure  invention  by  means  of  which  the  prisoner  got  letters 

containing  money.     He  got  them  by  a  pretence  which  he  knew 

to  be  false^  and  it  is  well  established  by  the  cases  that  where  a 

person  puts  forth  a  false  pret-ence  and  reoeiyes  money  by  means 

of  snch  pretence  he  is  guilty  of  obtaining  soch  money  by  fidse 

pretences.    In  1877  this  conrt^  in  Beg.  y.  Cooper  (36  L.  T.  Bep. 

N.  S.  671 ;  2  Q.  6.  Div.  510)^  a  case  which  is  nearly  on  all  fonrs 

with  the  present  case^  held  that  where  words  are  nsed  which  are 

fairly  and  reasonably  capable  of  a  constmction  supporting  the 

pretences  charged  it  is  a  question  for  the  jury  whether  the  writer 

intended  the  prosecutor  to  put  that  construction  upon  them; 

and  therefore  I  am  of  opinion  that^  as  here  the  advertisement 

was  capable  of  the  constmction  put  upon  it^  the  prisoner  was 

rightly  convicted. 

Pollock,  B. — ^I  quite  agree^  and  will  only  call  attention  to  what 
was  said  by  my  brother  Lush  in  the  case  of  Reg.  v.  Cooper, 
namely :  ^^  The  pretence^  in  order  to  justify  a  conviction^  must  be 
of  existing  facts.  It  may  be  made  either  by  words  or  by  acts. 
It  is  sufficient  if  it  can  be  reasonably  and  naturally  inferred  from 
the  words,  or  from  the  acts,  in  order  to  raise  a  question  for  the 
decision  of  the  jury.''  In  the  present  case  the  chairman  of  the 
quarter  sessions  seems  to  have  had  the  case  before  him,  and  he 
so  left  it  to  the  jury,  or  at  any  rate  he  left  it  with  that  sort  of 
direction  to  the  jury. 
Manistt,  J. — I  am  of  the  same  opinion. 

tion  for  the  prodaotion  of  the  greateat  nvmher  of  words  from  the  letters  oompceiiif 
the  name  *  Bam&rdo,*  and  that  the  said  A.  Brient  had  made  arrangements  to  present 
prizes  to  the  sucoesBf nl  competitors  of  the  respective  valaes  of  two  poands,  one  poond, 
and  ten  shillings,  and  had  farther  arranged  to  gi?e  the  proceeds  derived  from  tlia 
entrance  fees  of  competitors,  after  deducting  the  said  prizes,  to  a  charitable  instita* 
tion  known  as  Dr.  Bamardo*s  Home  for  Destitnte  Children.  By  mesas  of  which  said 
false  pretences  the  said  James  Randell  did  then  nnlawfolly  obtain  from  the  said 
Raymond  Ash  BCatthews  the  sum  of  one  shilling  and  threepence  with  intent  to 
defraud.  Whereas  in  truth  and  in  fact  there  was  and  is  no  such  person  as  A.  Brient 
living  at  Holt,  Trowbridge,  in  the  said  county  of  Wilts  nor  elsewhere,  nor  is  there  a 
minister  of  religion  of  that  name,  nor  had  the  said  A.  Brient  instituted  a  bandfik 
competition  for  the  production  of  the  greatest  number  of  words  from  the  letters 
composing  the  name  *  Bamardo,*  nor  had  the  said  A.  Brient  made  arrangemento  to 
present  prizes  to  the  successful  competitors  of  the  respective  values  of  two  pounds, 
one  pound,  and  ten  shillings,  nor  had  he  further  arranged  to  give  the  prooeads 
derived  from  the  entrance  fees  of  competitors  after  deducting  the  said  priaes  to  a 
charitable  institution  known  as  Dr.  Baniardo*s  Home  for  Destltato  Ohildran  aa  the 
said  James  Randell  well  knew  at  the  time  be  did  so  falsely  pretend  as  aforesaid 
against  the  form  of  the  statute  in  this  ease  made  and  provided,  and  against  thepaaaa 
of  our  Sovereign  Lady  the  Queen,  her  Crown  and  dignity.*' 
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Hawkins^  J. — ^I  am  of  the  same  opinion.     It  is  qaite  clear  that       Rw. 
the  words  in  the  advertisements  are  capable  of  conveying  the     ^    ^' 

constmotion  pnt  apon    them  by  the  prosecutor;   and    it  was^        ' 

therefore^  a  qaestion  for  the  jury  to  say  whether  they  were  calou-  1887 
lated  to  convey  sach  an  impression  as  the  witnesses  say  was  p^iSZZ 
conveyed  to  their  minds.     1  am  therefore  of  opinion  that  the  ^  hW^'*'^ 


com- 


conviotion  must  be  affirmed.  petition-^ 

Smith.  J. — I  am  of  the  same  opinion.  Advertisement 

Uonvietxon  ajfirmea,     foig^  statement 

of  fact. 


CBNTEAL  CRIMINAL  COURT. 
Saiwrday,  Dec.  10,  1887. 

(Before  Lord  Colsbidge,  C.J.,  Pollock,  B.,  Manxstt,  Hawkins, 

and  Smith,  JJ.) 

Beo.  v.  Buckmastbb.  (a) 

Larceny — Taking  invito  domino — Bet  with  welsher^Property  in 

money  deposited — Larceny  by  trick. 

Where  money  ie  deposited  by  a  person  vpon  making  a  bet  with 
another,  and  the  person  who  received  the  money  is  charged  with 
stealing  U,  it  is  a  question  for  the  jury  whether,  ai  the  time  the 
money  was  deposited,  there  was  an  irUention  on  the  pwrt  of  the 
receiver  not  to  return  such  money  to  the  person  who  made  the 
bet  whatever  the  result  of  the  suhject-maiter  of  the  bet  might  be  ; 
and  if  the  jury  are  satisfied  that  there  was  such  an  intention  on 
the  part  of  the  receiver,  they  will  be  justified  in  convicting  him 
of  larceny.  For,  although  the  owner  of  the  money  volwntarily 
parted  mth  its  possession,  the  property  in  the  vboney  did  not 
pass,  he  only  having  handed  it  over  on  the  asswmption  that  the 
transaction  was  a  bona  fide  bet,  and  never  having  intended  to 
part  with  the  property  in  it,  except  in  the  case  of  his  losing  the 
bet* 

THIS  was  a  case  stated  for  the  opinion  of  the  conrt  by  the 
Chairman  of  the  Court  of  Quarter  Sessions  for  the  county 
of  Berks,  which  was  as  follows : 

1.  At  the  general  quarter  sessions  for  the  county  of  Berks,  held 
on  the  27th  day  of  June,  1887,  Walter  Buckmaster  was  tried 
before   me   upon  an   indictment,  omitting   formal  parts,  which 

(a)  B«port«d  Uy  R.  OumixiKHUii  Guuv,  Saq.,  Banister-it-Law. 

Z  2 
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Rbo.        charged  that  he  did  on  the  9th  day  of  June,  1887,  feloniously 
^     ^'  steal,  take,  and  carry  away,  certain  money  of  the  moneys  of  John 

Bymer. 

1887.  2.  It  was  proved  that  the  prisoner  and  another  man,  at  abont 

r^ o^  3  p.m.,  on  the  9th  day  of  Jnne  last,  daring  the  Ascot  Bace 

with  ^miiner—  Meetings  were  the  only  persons  standing  upon  a  platform   or 

Property  in    stand  made  to  represent  ^'  safes,"  or  iron  safe  chests.     The  words 

'^^^^'^^ "  Griffiths,   the  Safe  Man,'*  was  printed  npon   it.     The  stand 

iridc^  ^  ^^    ontside   the  coarse,   on  a   spot  on    Ascot   Heath    where 

carriages  were  placed,  and  was  not  within  any  betting  inclosare 

or  ring. 

8.  The  prisoner,  with  a  book  in  his  hand,  was  calling  ont, 
"  Two  to  one  against  the  field,"  jast  before  a  race  was  aboat  to  be 
ran.  Bymer  went  ap  to  him  and  asked  ''  What  price  Bird  of 
Freedom  ?  "  to  which  he  replied  "  Seven  to  one  to  win."  Bymer 
then  deposited  five  shillings  with  Backmaster,  who  told  him  that 
if  the  horse  won  he  (Bymer)  woald  win  thirty-five  shillings,  and 
get  his  own  five  shillings  back.  He  also  deposited  another  five 
shillings  with  Backmaster,  who  told  him  that  he  woald  have 
fifteen  shilling^  back,  inclading  his  own  five  shillings,  if  the 
horse  was  first  or  second.  The  man  who  was  with  Backmaster^ 
and  was  acting  with  him,  received  the  money,  and  the  latter, 
with  whom  all  the  conversation  took  place,  appeared  to  take  down 
the  bet  in  his  book,  and  gave  Bymer  a  card-ticket  with  the  words 
"  Griffiths,  Safe  Man  "  npon  it. 

4.  While  the  race  was  being  ran,  the  prisoner  and  the  other 
man  were  seen  by  one  of  the  witnesses  to  walk  qaietly  away. 
They  were  followed  for  aboat  twenty  yards,  and  on  the  witness 
at  once  retaming  the  stand  had  gone.  The  horse  ''Bird  of 
Freedom  "  won  the  race,  and  therenpon  Bymer  went  back  to  the 
place  where  the  stand  had  been,  ana  he  foand  that  the  prisoner 
and  the  other  man  had  gone.  He  waited  there  for  half-an-hoar 
and  then  left.  Mach  later  in  the  afternoon  Bymer  saw  the 
prisoner  on  another  part  of  Ascot  Heath,  and  said,  ''I  want 
2Z.  158.  from  yoa."  The  prisoner  said  he  knew  nothing  abont  it. 
Upon  being  told  by  Bymer  that  he  wonld  be  detained,  he 
admitted  the  bet,  and  said  he  had  not  the  money,  bat  that  he 
was  only  the  clerk,  and  could  take  the  prosecator  to  the  man 
who  had  it.  He  was  then  taken  into  castody,  and  apon  him 
were  foand  card-tickets  with  the  words  ''  Griffiths,  the  Safe  Man" 
npon  them.  It  was  elicited  from  Bymer  in  cross-examination 
tbat  he  woiQd  have  been  satisfied  if  he  did  not  receive  back  the 
same  particular  coins  he  had  deposited. 

5.  At  the  close  of  the  case  for  the  prosecution,  on  behalf  of 
the  prisoner  it  was  submitted  that  Bymer  having  parted  volun- 
tarily with  the  money  there  was  no  evidence  of  larceny  nor  of 
any  taking  by  prisoner,  and  none  of  obtaining  by  false  pretence 
or  trick. 

The  learned  chairman  declined  to  withdraw  the  case  from  the 
jury,  but  assented  to  state  this  case.     No  evidence  at  all  was 
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called  on  the  parfc  of  the  prisoner^  and  a  verdict  of  guilty  was       Hw. 

retnmed.  Bcokmawbb. 

The  qaestion  for  the  opinion  of  the  court  was^  whether  there       

was  any  evidence  to  be  left  to  the  jury.  1W7. 

Keith'Frith  for  the  prisoner. — In  this  case  the  prisoner  might  i^^y^^T^  ^i 
perhaps  have  been  convicted  of  obtaining  money  by  ftblse  pretences,  un'^  webher-^ 
But  he  has  not  been  indicted  for  false  pretences ;  and,  although    Prup^ty  in 
upon  an  indictment  for  false  pretences  a  prisoner  can  be  con-  'IH'^^^JJ^L 
victed  of  larceny,  he  cannot  upon  an  indictment  for  larceny  be        tricL 
convicted  of   false   pretences.      There   was    no    larceny  here, 
because    here    there    was    no    taking    invito    domino.      [Lord 
CoLiBiDGE,  C.J. — ^Why  cannot  it  be  larceny  by  a  trick?]     In 
larceny  by  trick,  although  the  possession  is  parted  with,  the 
ownership  does  not  pass.    But  here  the  prosecutor  did  intend  to 
part  with  the  ownership  of  the  specific  coins  he  gave  the  prisoner, 
and  therefore  the  ownership  in  them  passed.    [Hawkins,  J. — ^No; 
the  prosecutor  merely  intended  to  give  the  prisoner  the  coins  as 
a  deposit  to  abide  the  event  of  the  race.]     If  that  were  so,  then 
the  person  who  makes  a  bet  with  a  Geo.  Ill,  sovereign  can  insist 
upon   that  particular  coiu  being  returned  to  him  if  he  wins. 
[Smith,  J. — Although  the  whole  thing  was  a  sham,  do  you  say 
that  the  prosecutor  intended  to  part  with  his  coin  ?]     No ;  but  if 
the  ownership  was  obtained  by  means  of  a  trick  as  well  as  the 
possession,  the  prisoner  ought  to  have  been  indicted  for  false 

Eretences,  Here  the  prosecutor  said  he  would  have  been  satisfied 
ad  he  not  got  the  same  coins  back;  therefore  he  clearly 
intended  that  the  property  in  the  particular  coins  should  pass. 
[Hawkins,  J. — ^Is  not  Bex  v.  Bobson  (Russ.  &  By.  413)  an 
authority  that  the  property  did  not  pass  under  the  circumstances?] 
No;  for  there  the  notes  were  never  intended  to  be  changed; 
they  were  merely  deposited  as  a  stake.  Suppose  here  that  Bird 
of  Freedom  had  lost,  the  prisoner  would  have  been  entitled  to 
keep  the  5«.,  and  could  not  have  been  indicted  for  stealing  his 
own  property ;  and,  therefore,  as  the  property  passed  there  could 
be  no  larcenyi  and  the  conviction  should  be  quashed. 
No  counsel  appeared  on  behalf  of  the  prosecution. 
Lord  CoLiBiDai,  C.  J. — I  am  of  opinion  that  in  this  case  the 
conviction  is  right,  and  should  be  affirmed.  The  only  question 
left  to  us  by  the  learned  chairman  is,  whether  there  was  any 
evidence  that  the  prisoner  had  been  guilty  of  larceny  to  be  left 
to  the  jury.  In  my  opinion,  there  was  abundant  evidence  from 
which  the  jury  might  infer  that  the  prisoner  was  guilty.  On 
behalf  of  the  prisoner  it  has  been  argued  that  there  is  no  doubt 
that  the  money  was  intended  to  be  parted  with,  and  that  not 
only  was  the  possession  of  the  money  parted  with,  but  the 
property  in  it  was  also  intended  to  be  parted  with;  and  that 
therefore,  as  the  property  was  intended  to  be  parted  with,  there 
coold  be  no  larceny,  but  only  the  offence  of  obtaining  money  by 
false  pretences :  and  that,  although  the  prisoner,  if  he  had  been 
indicted  for  the  false  pretences,  could  have  been  convicted  of 
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Rao.        larcenji  tile  oonverae  does  not  hold  good,  and  he  cannot,  upon  an 
^A»Mii^  indictment  for  larceny,  be  convicted  of  obtainiDg  money  by  false 
pretences.    To  that  there  seems  to  me  to  be  two  answers :  the 
1887.       first,  that,  supposing  there  was  an  intention  on  the  part  of  the 
-.     "*^  o.  prosecntor  to  part  with  the  property  in  the  coin,  in  order  to  pass 
]!rit^^aher^  ^^^  property  from  him  to  tne  prisoner  there  mnst  have  been  a 
Property  in    contract  nnder  which  it  coald  pass ;  for  a  change  of  property 
^^Sa^^  could  only  have  taken  place  by  virtue  of  a  contract  of  some  sort ; 
trid^      ^^^  &  contract,  by  the  very  meaning  of  the  word,  must  be  the 
bringing  together  of  two  minds.   Now,  here  there  never  was  any 
bringing  together  of  the  minds  of  the  prosecutor  and  the  prisoner 
in  the  shape  of  a  contract;  for,  supposing  the  prosecutor  to  have 
intended  to  have  parted  with  his  money,  he  only  intended  to  do 
so  on  the  assumption  that  the  prisoner  intended  to  deal  honestly 
with  the  money ;  whereas,  on  the  contrary,  the  prisoner  never 
intended  to  do  that,  but,  as  the  evidence  shows  clearly,  intended 
to  do  that  which  the  prosecutor  never  for  a  moment  consented 
to.    No  contract  ever  existed,  therefore;    and  there  is  high 
authority  that,  under  such  circumstances,  the  property  in  the 
article  does  not  pass.     In  Rex  v.  Oliver  (Buss,  on  Crimes,  vol.  2, 
p.  170),  which  was  a  case  tried  before  Wood,  B.,  the  prosecutor 
there  had  a  quantity  of  bank-notes,  which  he  wanted  to  change, 
and  the  prisoner  offered  to  change  them  for  him.    The  prosecutor 
gave  him  the  bank  notes,  on  which  the  prisoner  decamped ;  and 
the  prosecutor  never  got  any  money  in  return.     It  was  argued 
that,  as  the  prosecutor  clearly  intended  to  pass  the  property  in 
the  bank-notes  to  the  prisoner,  he  could  not  be  convicted  of 
larceny.     But  Wood,  B.  held  that  the  case  clearly  amounted  to 
larceny  if  the  jury  believed  that  the  intention  of  the  prisoner  was 
to  run  away  vrith  the  notes  and  never  to  return  with  the  gold,  and 
that  whether  the  prisoner  had  at  the  time  the  arUfnus  furandi 
was  the  sole  point  upon  which  the  question  turned,  for,  if  the 
prisoner  had  at  the  time  the  animus  furandi,  all  that  had  been 
said  respecting  the  property  having  been  parted  with  by  the 
delivery  was  without  foundation,  as  the  property  in  truth,  had 
never  been  parted  with  at  idl.     The  learned  judge  further  said 
that  "  a  parting  with  the  property  in  goods  could  only  be  effected 
by  contract,  which  required  the  assent  of  two  minds ;  but  that  in 
this  case  there  was  not  the  assent  of  the  mind,  either  of  the  prose- 
cutor or  of  the  prisoner,  the  prosecutor  only  meaning  to  part  with 
his  notes  on  the  faith  of  having  the  g^ld  in  return,  and  the 
prisoner  never  meaning  to  barter,  but  to  steal.^'    It  appears  to 
me  that  that  is  not  only  good  sense,  but  very  sound  law,  and  it  is 
decisive  of  the  point  raised  here.     I  am  of  opinion,  therefore, 
that  there  is  evidence  of  larceny  here,  and  that  the  true  view  to 
take  of  this  case  is  that  the  property  did  not  pass.     The  second 
answer  appears  to  me  to  be  found  in  the  case  o(Bez  v.  Bobeon  (Buss. 
&  By.  413),  which  is  even  more  like  this  case  than  the  case  I  have 
already  cited.    In  Bex  v.  Roheon  the  prosecutor  was  induced  by  the 
prisoner's  confederates  to  make  a  bet  with  one  of  them,  and  to 
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part  with  a  nnmber  of  bank-notes  to  another  of  the  confederates,        Rio. 
who  passed  it  on  to  the  prisoner  to  hold  as  stakeholder.   The  prose-  3^,^^^ 

cntor  having  apparently  lost  the  bet^  the  money  was  given  by  the        

prisoner  to  the  confederate  with  whom  the  bet  was  made^  and  he       1S87. 
went  away.    Upon  these  facts  it  was  held  that,  where  there  is  j-        ^  ^ 
a  plan  to  cheat  a  man  of  his  property  nnder  colour  of  a  bet,  and  ^nk  JMer— 
he  parts  with  the  possession  only  to  deposit  the  property  as  a    Property  in 
■take  with  one  of  the  confederates,  the  taking  by  such  confede-  ^?^^^^^^ 
rates  is  felonious.     The  case  was  tried  by  Bayley,  J.,  who  told  ""   tr^ 
the  jury  that  if  they  thought,  when  the  notes  were  received, 
there  was  a  plan  and  concert  between  the  prisoners  that  the 

Erosecntor  should  never  have  them  back,  but  that  they  should 
eep  them  for  themselves^  under  the  false  colour  and  pretence 
that  the  bet  had  been  won,  he  was  of  opinion  that  in  point  of 
law  it  was  a  felonious  taking  by  all.  The  jury  convicted,  but  the 
learned  judge  thought  proper,  as  the  case  came  very  near  Rex  v. 
Nicholson  (2  East,  P.  G.  669),  to  submit  it  to  the  consideration  of 
the  judges,  making  the  distinction  between  the  cases  that  in 
Rsx  V.  Bobson,  at  the  time  the  prisoners  took  the  prosecutor's 
notes,  he  parted  with  the  possession  only,  and  not  the  property ; 
and  that  the  property  was  only  to  pass  eventually,  if  the  con- 
federate really  won  the  wager ;  and  that  the  prosecutor  expected 
to  have  been  paid  had  the  confederate  guessed  wrongly.  Ten  of 
the  judges  considered  the  case,  and  held  the  conviction  right, 
because,  at  the  time  of  the  taking,  the  prosecutor  parted  only 
with  the  possession  of  the  money.  Now,  the  true  view  of  the 
case  here  is  exactly  like  the  view  which  the  judges  took  in  that 
case.  In  this  case  the  prosecutor  deposits  money  with  the 
prisoner  never  intending  to  part  with  that  money,  but  being  told 
that  in  a  certain  event  he  was  to  have  that  money  and  something 
more  added  to  it  given  back  to  him.  The  prisoner,  on  the  other 
hand,  took  the  money,  never  intending  to  give  it  back,  and 
decamped  with  it.  It  appears  to  me,  therefore,  that  the  posses- 
sion only  of  the  money  was  parted  with,  and  that  the  prosecutor 
never  intended  to  part  with  the  property  in  it.  No  doubt  had 
he  had  money  g^ven  back  to  him,  he  would  not  have  inquired 
into  the  question  whether  his  own  5«.  came  back  to  him  or  not. 
But  that  does  not  affect  the  question  whether,  when  he  placed 
the  coins  in  the  prisoner's  hands,  he  intended  to  pass  the  property 
in  them  to  the  prisoner.  At  all  events  there  was  plenty  of 
evidence  firom  which  the  jury  could  find  that  such  was  not  his 
intention ;  and  in  my  opinion  the  conviction  should  be  affirmed. 
Pollock,  B. — ^I  have  nothing  to  add. 

Makistt,  J. — I  have  very  few  words  to  say.  I  take  it  on  the 
authorities  cited  by  my  Lord  that  it  is  settled  law  that  if  a  man 
parts  with  the  possession  of  money,  but  does  not  intend  to  part 
with  the  property  in  it,  and  the  person  receiving  the  money 
intends  at  that  time  to  steal  the  money  in  a  certain  event,  that 
there  then  is  larceny.  That  is  the  ground  on  which  I  think  that, 
as  in  this  case  the    prosecutor  never  intended   to  part   with 
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Rm.       his  bs,  except  in  the  erent  which  did  not  occnr^  and  the  prisoner 
v*  never  intended  to  retom  the  money^  the  prisoner  was  gailty  of 

'  larceny. 

1887.  E[awein8^  J. — The  only  question  for  oar  determination  is, 

jr         2-p  ^whether  there  was  any  evidence  to  go  to  the  jnry.     I  am  of 

wUhw$/^ier-^  opinion  that  there  was  abnndant  evidence.     I  think  the  evidence 

Pnpertyin   pointed    to    this,   that    the    whole  of   the   prisoner's  conduct 

"^"iS^i  Iw*  P^^°*®^  ^  *^  original  and  preconcerted  plan  of  the  prisoner  to 

triekJ       obtain  possession  of,  and  keep,  the  money  of  the  prosecntor; 

and  that  the  prosecator  never  intended  on  such  terms  to  part 

with  the  property  in  his  5«.     I  think  therefore  that  there  was 

abundant  evidence  of  larceny  in  this  case,  and  that  the  conviction 

should  be  affirmed. 

Smith,  J. — I  think  that  it  is  clear  the  prosecutor  never  intended 
to  part  with  the  property  in  the  5«.  except  on  condition  that  a 
bond  fde  bet  was  maae.  I  think  also  that  there  is  evidence  that 
at  the  time  the  prosecutor  handed  the  5«.  to  the  prisoner,  the 
prisoner  intended  to  keep  possession  of  the  money,  whether 
Bird  of  Freedom  lost  or  won.  He  therefore  obtained  the  posses- 
sion of  the  prosecutor's  money  by  means  of  a  preconcerted  and 
premeditated  fraud;  in  other  words,  by  a  trick.  There  was, 
therefore,  abundant  evidence  of  larceny,  and,  in  my  opinion,  the 
conviction  should  be  affirmed.  Conviction  affirmed. 

Solicitor  for  the  prisoner,  0.  BassetU 
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Manchistib  Wiktxr  Assizes. 

Thursday,  Feb.  9, 1888. 

(Before  Cavb,  J.) 

Rig.  v.  Pbtjmtby.  (a) 

Evidence — Depositiofi  of  witness  unable  to  attend  trial — Admis^ 
sibility  of  statement  of  witness  too  young  to  be  sworn — What 
are  depositions  within  sect.  17  of  the  11  ^  12  VicL  c.  42 — 
Criminal  Law  Amendment  Act,  1885,  s,  4. 

On  a  charge  preferred  under  sect.  4  of  the  Criminal  Law  Aviend^ 
m^nt  Act,  1886,  for  carnally  knowing  a  girl  under  the  age  of 
thirteen  years,   the   magistrates  before  whom  the  preliminary 

(a)  Reported  by  Jokm  KwoBOBir,  Esq.,  Rarrister-«t-Law. 
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invesHgiUion  took  place,  being  of  opinion  that  the  prosecutrix        Rk 
did  not  understand  the  rMture  of  an  oath,  received  as  evidence    pj^^^^y 

her  wnewom  statement  {as  provided  for  by  the  4ith  section  of        ' 

the  Act),  and  signed  and  returned  her  statement  so  made,  with        1887. 
the  depositions,  to  the  assizes.  Evidmce— 

At  the  trial  it  was  proposed,  after  proving  that  the  prosecutrix  i)epo$ition  of 
was  so  ill  as  to  be  unable  to  travel  or  to  attend  to  give  evidence  witness  unable 
at  the  assizes,  to  tender  in  evidence  her  statement  so  m^e  before  ^^j^^^ 
the  magistrates,  as  being  a  deposition  unthin  the  meaning  of    gOfiUty  of 
sect.  17  of  the  11  ^  12  Vict.  c.  42.  statement  of 

Held,  that  sect.  17  of  the  11   ^  12  Vict.  c.  42,  only  applies  to    ^^^J^ 
depositions  taken  upon  oath  or  affirmation  ;  and  that,  although      swom  — 
a  false  statement  made  under  the  circumstances  of  this  case  Criminal  Law 
might   subject   the   prosecutrix   to   a   prosecution  for  perjury  ^^^18*^^4 
{as  provided  for  by  sect.  4  of  the  Criminal  Law  Amendment  Act,     J. n  ^'12 
]  885),  it  was  not  a  deposition  "  taken  as  aforesaid  " — i.e.,  on    V^-  c  42, 
oath  or  affirmation  loithm  the  meaning  of  sect.  17  of  the  11  ^  12        *•  ^^' 
Vict.  c.  42 — so  as  to  render  it  admissible  as  evidence  in  the 
absence  of  the  prosecutrix. 

JAMES  PBUNTET,  described  as  a  moulder,  was  charged, 
on  an  indictment  framed  nnder  sect.  4  of  48  &  49  Vict. 
c.  69  (the  Criminal  Law  Amendment  Act,  1885),  with  having 
feloniously  and  carnally  known  one  Emily  Featherstone,  a  girl 
under  the  age  of  thirteen  years,  at  Gorton,  a  suburb  of  Man- 
chester, on  the  5th  day  of  November,  1887. 

Emily  Featherstone,  upon  whom  the  offence  was  alleged  to 
have  been  committed,  was  a  girl  of  between  eight  and  nine  years 
of  age;  and  upon  the  hearing  of  the  charge  before  the  justices 
she  was  tender^  as  a  witness,  but  the  justices,  being  of  opinion 
that  she  did  not  anderstand  the  nature  of  an  oath,  yet  that  she 
possessed  sufficient  intelliffence  to  understand  the  duty  of 
speaking  the  truth  to  justify  their  reception  of  her  evidence, 
though  not  given  on  oath,  received  her  unsworn  statement, 
nnder  the  power  conferred  upon  them  in  that  respect  by  sect.  4 
of  the  48  &  49  Vict.  c.  69,  and  her  statement  so  made  was  signed 
by  the  justices  and  returned,  with  the  depositions  of  the  other 
witnesses^  to  the  assizes. 

At  the  trial  of  the  prisoner  the  prosecutrix  did  not  in  fact 
appear,  but  the  medical  man  who  had  examined  her  shortly  after 
the  alleged  offence  had  been  committed,  and  had  since  attended 
her,  was  sworn  and  examined  as  to  her  condition.  His  evidence 
showed  that  she  was  suffering  from  peritonitis  as  a  result  of  the 
brutal  violence  used  towards  her  at  the  time  of  the  outrage, 
and  that  she  was  in  such  a  precarious  condition  as  to  make  it 
dangerous  for  her  to  travel  to  give  evidence  at  the  trial ;  and 
thereupon 

McKeand  (for  the  prosecution)  proposed  to  tender  in  evidence 
her  statement  made,  as  before  described,  before  the  magistrates, 
under  the  powers  conferred  by  sect.  17  of  11  &  12  Vict.  c.  42, 
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RMk        under  whioli  the  depositions  of  persons  ''  so  ill  as  not  to  be  able 
^^^'         to  travel  ^*  may^  in  certain  cases^  be  read  in  evidence. 

'         Ferguson   (for  the  prisoner)   objected   to  this    course  being 

1887.       followed,  and  contended  that  unsworn  statements  snch  as  this  did 

,,  r^  _    not  come  within  the  terms  of  secfc.  17  of  the  11  &  12  Vict.  c.  42, 

Dtposition  of  which  Only  applies  to  statements  on  oath  or  affirmation,  and  after- 

witness  unabfe  wards  signed  by  the  witness,  and  by  the  justices  taking  the 

'^^^ /""'same;  and  that  it  was  only  depositions  ''taken  as  aforesaid," 

sibili^  €f    ^'^'f  ^^  ^^^^  ^^  affirmation,  that  could  be  lawfully  read  as  evidence 

stutetntHt  of  in  the  absence  of  the  witness  through  death  or  illness.      The 

""'"*? 'a^    statement  here  tendered  did  not   comply  with  the  conditions 

^«id!^ii^      prescribed  by  the  Act,  and  consequently  was  not  a  deposition 

VrimimU  Law  within   the  meaning  of   sect.    17,  or  entitled   to  be  used  in 

AcLim^i  evidence. 

^11  p  12  '      McKeand  submitted  that  this  statement  was  a  deposition  within 

Vict.  c.  42,    the  meaning  of  sect.  17  of  the  11  &  12  Vict.  c.  42,  and  such  as 

'*  ^7*       could  be  used  in  evidence;     Sect.  4  of  the  48  &  49  Yict.  c.  69 

had  made  such  unsworn  statements  evidence  by  making  them 

receivable  before  the  justices  under  the  conditions  there  named; 

and  had  treated  them  as  depositions  duly  taken  by  providing 

that  children  of  tender  years  making  false  statements  ''  under 

this   section  shall  be  liable  to  indictment  and  punishment  bur 

perjury  in  all  respects  as  if  he  or  she  had  been  sworn.'' 

Gave,  J.  pointed  out  that  sect.  17  of  the  11  &  12  Yict.  c.  42, 
had  prescribed  very  clearly  the  conditions  to  be  observed  before 
a  statement  made  by  a  witness  could  be  treated  as  a  deposition, 
or  read  as  such,  within  the  meaning  of  the  statute.  The  justices 
were  to  take  the  statement  on  oath  or  affirmation,  and  put  the 
same  into  writing,  and  such  deposition  was  to  be  read  over  to 
and  signed  by  the  witness  and  by  the  justices  taking  the  same ; 
and  the  justices  before  such  witness  is  examined  "  shall  administer 
to  such  witness  the  usual  oath  or  affirmation,"  and  it  was  ouly 
depositions  complying  with  these  conditions  that  could  after- 
wards be  read  at  the  trial  in  the  absence  of  the  witness  through 
death  or  illness.  There  was  no  reference  in  the  Criminal  Law 
Amendment  Acts  to  the  11  &  12  Vict.  c.  42,  or  anything  to  show 
that  the  two  statutes  were  to  be  read  together,  or  that  the  proviso 
in  sect.  4  was  to  be  extended  beyond  its  strict  terms.  The  state- 
ment in  this  case,  therefore,  not  being  on  oath  or  affirmation, 
was  not  a  deposition  within  the  meaning  of  sect.  17  of  the  11  &  12 
Yict.  c.  42,  and  consequently  could  not  be  used  in  evidence  in 
the  absence  of  the  witness. 

The  case  against  the  prisoner  was  established  by  the  evidence 
of  other  witnesses,  and  he  was  found  guilty  and  sentenced  to 
twelve  years'  penal  servitude. 

Solicitors  for  the  prosecution,  Crqflon  and  Graven,  Manchester. 

Sohcitor  for  the  prisoner,  Alderson,  Manchester. 
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EXCHEQUER  DIVISION. 

(Before  PallMi  G.B.  and  Andsiws^  J.) 

Nov.  7  and  15, 1887, 

BsG.  (on  the  prosecation  of  Biddy)  v.  Sullivan,  (a) 

Evidence  —  Admiasione  —  Extra-judicial  statements — Proceedings 
against  newspaper  proprietor  and  publisher — Proof  of  facts 
stated  in  newspaper. 

A  confession,  <idmission,  or  statement,  although  extra-judicial,  if 
made  by  a  person  charged  with  a  crime  is  sufficient  without 
independent  proof  of  the  commission  of  the  crime  to  sustain  a 
conviction. 

Where,  therefore,  it  wa^  a  crime  to  publish,  with  a  view  to  promote 
the  objects  of  an  illegal  association,  a  notice  of  the  calling  together 
of  any  meeting  of  such  association,  or  of  the  members  of  it  a^ 
such  members,  or  of  the  proceedings  aJt  suxh  meeting  ;  and  in 
proceedings  before  a  magistrate  against  the  proprietor  and 
publisher  of  a  newspaper,  a  copy  of  his  paper,  contavning  a 
report  of  proceedings  at  a  meeting,  together  with  statemente  which 
tended  to  show  that  the  meeting  wom  a  meeting  of  members  of 
tiie  illegal  association  as  such  members,  was  put  in  evidence  ; 
and  the  magistrate  was  satisfied  that  the  report  and  the  state- 
ments were  published  with  a  view  to  promote  the  ejects  of  the 
Qssodaticn : 

Held,  that  the  newspaper  was  suffi^cient  evidence  against  the 
proprietor  and  publisher  in  itself  from  which  the  magistrate 
might  infer  that  such  a  meeting  had  been  held;  and  upon  which 
he  would  have  been  justified  in  convicting  the  defendant. 

/^ASB  stated,  pursuant  to  the  20  &  21  Vict.  c.  43. 

The  respondeiit  was  snmmoned  under  the  provisions  of  sect.  7 
of  50  &  51  Vict.  c.  20,  for  nnlawfally  publishing  in  the  Nation 
newspaper,  within  the  polioe  district  of  Dublin,  with  a  view  to 
promoting  the  objects  of  the  Irish  National  League,  a  notice  of 
the  proceedings  of  such  League  at  a  meeting  held  at  Bamsgrange, 
Barony  of  Shelboume,  and  County  of  Wexford,  on  Sunday,  the 
25th  day  of  September,  1887. 

(a)  Reported  by  J.  BUbtt,  Esq.,  Barrister-at-Law 


348  CBIMIKAL  LAW  OASES. 

Rb9.  On  the  hearing  of  the  snmmons  the  following  bets  were  proved 

^'  on  behalf  of  the  Crown^  that  by  a  special  proclamation  dated  the 

uLUTAw.     jg^j^  ^^y  of  August,  1887,  and  made  under  the  provisions  of  the 

1R87.       6th  section  of  50  &  51  Vict.  c.  20,  the  Lord  Lieutenant  had 

E 1Z7  -.    ^^^^^^<^  ^^®  Irish  National  League  to  be  a  dangerous  association ; 

AMmm—  *^*^  by  *^  Order  in  Council,  dated  the  17th  day  of  September, 

Extrajudicial  1887,  the  Lord  Lieutenant  had  suppressed  the  said  association 

iitafeifwiito—  within  the  Barony  of  Shelboume ;  that  Ramsgrange  was  within 

statin  newt' ^^^    Barony;    that   the  respondent   was   the    proprietor    and 

pajHif  in  pro-  publisher  of  the  Nation ;  that  a  copy  of  the  Nation  containing  an 

ceedings      article  headed  "  The  Shelboume  Branches  of  the  Irish  National 

f^^^i^or.    League,^'   and  dated  the  1st  day  of  October,  1887,  had  been 

published  by  him  at  the  office  of  the  paper  in  Dublin,  and  that  a 

meeting  of  certain  persons  was  held  at  Bamsgrange  on  the  25th 

day  of  September,  1887,  in  the  Chapel-yard,  and  that  amongst 

those  persons  was  the  Very  Rev.  Canon  Doyle,  P.P.    No  other 

evidence  was  given  by  the  appellant. 

No  evidence  was  offered  for  the  respondent. 
The  magistrate  found  that  the  article  was  published  with  a 
view  to  promoting  the  objects  of  the  Irish  National  League ;  but 
was  of  opinion  that  as  the  Crown  had  given  no  evidence  that  a 
meeting  of  the  League,  or  the  members  thereof  as  such  members, 
had  in  fact  been  held,  the  prosecution  could  not  be  sustained, 
and  he  accordinglv  dismissed  the  summons.  The  question  for 
determination  by  tne  Court  was^- 

Was  it  necessary  for  the  prosecution  by  evidence  apart 
from  the  newspaper,  to  prove  that  the  meeting  of  the  Irish 
National  League,  or  any  members  thereof  as  such  members, 
referred  to  in  the  newspaper,  was  in  fact  held  ? 

The  copy  of  the  Nation  put  in  evidence  contained  what  pur- 
ported to  be  a  report  of  the  proceedings  which  took  place  at  a 
meeting  which  was  described  as  a  meeting  of  three  suppressed 
branches  of  the  National  League,  and  as  having  been  held  in 
Ramsgrange,  and  addressed  by  the  Verjr  Rev.  Canon  Doyle,  P.P. 
The  paper  also  contained  articles  laudatory  of  the  holding  of  the 
meeting,  and  calling  upon  all  other  branches  of  the  League  to  go 
and  do  Ukewise,  with  an  announcement  that  it  had  been  stated  at 
the  meeting  that  a  county  meeting  would  be  held  at  Ramsgrange 
in  a  fortnight's  time. 

Oarson  (with  him  the  Attorney -Oeneral  (Gibson)  and  the 
BolicitoT'Oeneral  (O'Brien)  for  the  prosecution.  —  The  mere 
calling  together  of  the  meeting  is  in  itself  an  offence  within  the 
7th  section  of  50  &  51  Yict.  c.  20,  and  the  calling  together  by 
"  notice  "  in  a  newspaper  is  also  an  offence.  The  word ''  notice  ^' 
also  applies  to  publishing  "  the  proceedings  at  such  meeting," 
and,  therefore,  the  offence  was  the  publication  of  such  pro- 
ceedings, whether  actual  or  merely  alleged.  Besides,  the 
newspaper  itself  contained  an  admission  by  the  respondent  of  all 
the  necessary  facts  to  prove  the  offence.  In  a  criminal  case  an 
admission  by  the  party  accused  may  be  given  in  evidence  against 
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him  when  his  identity  is  proved  :  {Beg.  v.  OolcUyugh,  10  L.  Bep.         Bn. 
Ir.  241,  257;  Doe  d.  Lowden  v.   Watson,  2  Stark.  N.  P.  230;    a„,r^^^ 
Slatterie  v.  Pooley,  6  M.  &  W.  664 ;  Reg.  v.  Unkles,  Ir.  R.  8  0.  L.        _' " 
50;  Beg.  y.  Welch,  1  Den.  C.  C.  199;  Rex  v.  Neville,  1  Peake,        1887 
01 ;  Comhe  v.  Pitt,  3  Burr.  1586;  Boscoe's  Evid.  pp.  7,  8,  and    £^J^^__ 
Taylor  on  Bvid.  ss.  410,  856.)  AMsnons-- 

Healey  (with  him  D.  B.  Sullivan)  for  the  defendant. — ^There  Extra-judinal 
is  no  admission  or  confession  of  gnilt  by  the  respondent.    Even  if  p^7^'j~^^g 
there  was,  a  mere  admission  or  confession  wonld  not  be  sufficient  gtated  in  news- 
to  snstain  the  charge.     Proof  of  the  corpus  delicti  must  be  given.  />«/>«•  »«  pro- 
Assuming  that  the  mere  publication  was  in  the  nature  of  a  con-      ^*^f 
fession  of  guilt,  the  paper  could  not  support  their  charge  against    proprietor. 
him :  {(yReilly's  case,  Ir.  0.  Bep.  718 ;  Taim's  case,  lb.  813 ; 
Walshes  case,  lb.  866 ;  and  Delahunt's  ease.  Arm.  Mac.  &  Ogle 
255.)     The  case  of  Reg.  v.  Tinkles  (I.  Bep.  8  0.  J.  50)  does  not 
apply,  because  that  case  depended  on  the  peculiar  wording  of 
the   Ballot    Act.      The    article    is   headed    ''  From    a    special 
correspondent.^'    The  respondent  cannot  be  held  liable  for  the 
acts  of  his  agents :  {Cooper  v.  Slack,  6  H.  T.  0.  746 ;  Proctor 
V.  Manwaring,  3  B.  &  Aid.  145.)     (He  also  cited  the  following 
statutes:  17  &  18  Vict.  c.  104,  s.  285;  25  &  26  Vict.  c.  89, 
s.  87;  8  &  9  Vict.  c.  16,  s.  28;  42  &  43  Vict.  c.  11,  ss.  3,  4; 
45  &  46  Vict.  c.  9,  s.  2.) 

The  Attomey-Oeneral  in  reply. — ^The  publication  partakes  of  a 
different  nature  from  either  a  confession  or  admission ;  for  it  is  an 
allegation  of  fact,  which  of  itself,  constitutes  a  crime.  (He 
also  cited :  Reg.  v.  Holbrooh,  4  Q.  B.  Div.  46 ;  Emmens  v.  Pottle, 
16  Q.  B.  Div.  354 ;  Doe  v.  Steel,  3  Camp.  115 ;  Rex  v.  Falkiner, 
Buss.  &  Byan  481.) 

Nov.  25. — Palles,  C.B. — This  case  comes  before  the  court 
upon  a  case  stated  under  the  20  &  21  Vict.  c.  43,  by  Mr.  O^Donel, 
Chief  Divisional  Justice  of  Dublin,  and  the  question  is,  whether 
the  justice  was  right  in  ruling  that  it  was  necessary  for  the 
appellant,  by  evidence  apart  from  the  newspaper,  to  prove  that 
the  meeting  of  the  Irish  National  League  referred  to  in  the 
newspaper  was,  in  fact,  held;  and  accordingly  this  is  the  first 
question  submitted  in  the  case  for  our  consideration.  Two  con- 
tentions have  been  raised  on  behalf  of  the  Crown.  First,  that 
the  publication,  with  a  view  to  promoting  the  objects  of  the 
association,  of  a  notice  of  proceedings  untrulv  represented  as 
having  taken  place  at  a  meeting  of  the  Irish  National  League, 
but  which  meeting  had  not,  in  point  of  fact,  been  held,  was  a 
crime  within  sect.  7  of  50  &  51  Vict.  c.  20.  Secondly,  that  the 
statements  in  the  newspaper  constituted  evidence  sufficient  in 
law  to  support  a  finding  that  the  meeting  proved  to  have  been 
held  in  fact  was  a  meeting  of  the  Irish  National  League.  Having 
arrived  at  a  satisfactory  conclusion  upon  the  second  question,  it 
is  unnecessary  to  determine  the  first,  and  I  desire  it  to  be  under- 
stood that  I  offer  no  opinion  whatever  upon  that  first  question. 
For  the  purposes  of  my  decision  I  assume,  in  favour  of  the 
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Baa.       respondent^  that  upon  the  trae  ooostroctioa  of  the  section  it  is 
SuL  r^        necessary  for  the  notice^  the  pablication  of  which  constitates  the 

*     crime,  to  be  a  notice  of  proceeding^  at  a  meeting  actnally  held^ 

1887.  and  not  merely  at  a  meeting  represented  by  the  notice  to  hare 
Eoi^Ze^  been  held,  by  the  suppressed  association.  It  cannot  be  con- 
Admissions—  tended  that  the  justice  could  not  conclude,  as  a  matter  of  fact. 
Extra-judicial  that  the  meeting  referred  to  in  the  article  for  which  the  summons 
JPiwPof^acu^^  issued,  was  the  same  meeting  the  holding  of  which  in 
stated  tfi  news-  f^t  is  found  by  the  case.  It  is  also  clear  that  as  the  defendant 
paper  in  pr<h'  is  the  owner  and  publisher  of  the  newspaper  in  question,  the 
^^^/  statement  therein  may  be  deemed  to  be  his  statement.  There  is, 
pr^ietor.  therefore,  evidence  of  a  positive  affirmation  by  the  respondent 
that  a  meeting  of  the  Irish  National  League  was  in  fact  held,  which 
meeting  it  was  open  to  the  justice  to  inter  as  a  fact  was  the  same 
as  the  meeting,  notice  of  the  proceedings  at  which  is  contained 
in  the  article  for  which  the  summons  was  issued.  It  is  therefore 
a  statement  which  the  justice  might  have  inferred  amounted  to  a 
statement  of  the  matter  which  he  has  held  was  not  proved.  The 
question  is,  therefore,  whether  this  statement  of  the  respondent 
is  evidence  against  him  that  the  meeting  of  the  National  League 
was  in  fact  held,  as  he  says  it  was  ?  It  is  not  whether  the  state- 
ment is  conclusive  evidence  of  the  fact,  nor  whether  the  justice 
was,  by  reason  of  that  statement,  bound  to  convict.  But  whether 
it  constitutes  evidence  capable  of  being  rebutted ;  evidence  which 
though  it  may,  under  certain  circumstances,  be  doubted,  or  even 
disbelieved,  is  still  evidence  which,  if  believed  and  acted  upon  by 
the  justice,  would  be  sufficient  to  sustain  a  conviction  ?  For  the 
purposes  of  my  judgment,  I  will  adopt  the  argument  used  on 
behalf  of  the  respondent,  that  but  for  the  statements  in  the  news- 
paper there  would  not  be  sufficient  evidence  of  the  crime  against 
him,  and  that  as  that  crime  is  the  publication  of  a  notice  of  the 
proceedings,  not  of  any  meeting  within  the  prescribed  district, 
but  of  a  meeting  within  the  district  of  the  particular  association, 
the  nature  and  character  of  the  meeting  must  be  deemed  part  of 
the  corpus  delicti.  The  question,  then,  ia  whether  an  extra- 
judicial confession,  admission,  or  stotement  by  a  person  accused 
of  a  crime,  of  a  material  part  of  the  corpvs  delicti,  is  sufficient  in 
law  to  sustain  a  conviction  for  that  crime,  although  it  is  un- 
corroborated ?  Now  the  admissibility  and  e£fect  of  confessions 
was  considered  by  the  twelve  judges  in  the  year  1791,  in  Rex  v. 
Lambe  (2  Leach's  Grown  Gas.  554).  Where  the  question  waa^ 
whether  a  voluntary  confession  made  by  a  prisoner  on  his 
examination  before  a  magistrate,  and  reduced  into  writing,  but 
which  the  magistrate  neglected,  and  the  prisoner  refused,  to  sign, 
could  be  given  in  evidence  against  the  latter  upon  the  trial  f 
The  judge,  Grose,  J.,  thought  it  necessary,  before  determining 
the  effect  of  the  statutes  of  1  &  2  Phil.  &  M.  c.  13,  and  2  &^ 
Phil.  &  M.  c.  10,  to  consider  how  the  case  would  have  stood  at 
common  law,  and  their  opinion  was  delivered  by  Qrose,  J.  at  the 
Surrey  Summer  Assizes  1792,  who  said:   ''The  general    rule 
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reapeoting  this  species  of  testimony  is^  that  a  free  and  volantary        "Raa. 
confession  made  by  a  person  accased  of  an  offence  is  receivable    s^jj^^iy^j, 

in  evidence  against  him,  whether  such  confession  be  made  at  the        

moment  he  is  apprehended  or  while  those  who  have  him  in  1887. 
custody  are  taking  him  to  the  magistrate,  or  even  after  he  has  jn^,-^^  _ 
entered  the  hoase  of  the  magistrate  for  the  purpose  of  under-  AdnUssion^-^ 
going  examination/'  •  .  .  "  First,  to  consider  this  question  Extra-jadicial 
as  it  is  governed  by  the  rules  and  principles  of  the  common  law ;  p^^T^^i^tg 
confessions  of  guilt  made  by  a  prisoner  to  any  person  at  any  stated  in  newu 
moment  of  time,  and  at  any  place  .  .  .  are,  at  common  law,  pap^ »» r^ro- 
admissible  in  evidence,  as  the  highest  and  most  satisfactory  proof  ^^^' 
of  guilt,  because  it  is  fairlv  presumed  that  no  man  would  make  proprietor. 
such  a  confession  against  himself  if  the  facts  confessed  were  not 
true/'  The  confessions  referred  to  include  those  which  are 
extra-judicial,  and  the  words  I  have  read  represent  the  opinion 
of  the  entire  English  bench.  They  contain  no  qualification  of 
the  facts  which  may  be  thus  proved,  nor  do  they  exclude  those 
which  constitute  the  carpus  delicti,  or  require  independent 
evidence  of  such  facts  as  a  condition  precedent  to  the  admissi- 
bility of  the  confession,  and  no  distinction  is  drawn  between  the 
admissibility  and  the  sufficiency  in  law  of  the  confessions.  Had 
the  judges  deemed  a  confession  insufficient  in  law  to  maintain  a 
conviction,  they  could  hardly  have  described  it  as  "  the  highest 
and  most  satisfactory  proof.''  The  very  question,  however^  came 
before  the  Queen's  Bench  in  this  country  in  Beg,  v.  Unhles  (Ir.  R. 
8  C.  L.  50).  In  that  case  the  defendant  was  charged  with 
communicating  to  a  third  party  certain  information  obtained  by 
him  as  an  agent  at  a  parliamentary  election,  in  a  polling  station, 
as  to  the  candidate  for  whom  one  Michael  Delea,  a  voter,  had 
voted.  The  fact  that  Delea  had  voted,  and  that  the  defendant 
had  communicated  information  obtained  in  the  polling  station  as 
to  the  mode  in'  which  he  had  voted  was  proved ;  but  the  only 
proof  of  the  candidate  for  whom  the  vote  had  been  given  was  a 
statement  made  by  Unkles  to  a  witness  O'Connell.  It  was 
contended  that  this  statement  or  confession  could  not  be  relied 
upon  by  itself  to  prove  the  corpus  delicti.  And  in  reference  to 
tnis  Fitzgerald,  J.  says :  ''  1  confess  that  dnrinff  the  discussion  I 
was,  and  still  am,  unable  to  appreciate  this  objection.  It  could 
not  be  contended  that  the  statement  was  inadmissible ;  and  it  is 
dear  law  that  the  accused  may  be  convicted,  even  in  capital 
cases,  on  his  own  statement,  if  satisfactorily  proved.  .  •  . 
Haiemus  optimum  testem  confitentem  reum  is  a  maxim  of  the 
law  of  evidence ;  and  it  is  not  open  now  to  doubt  that  the  mere 
confession  of  the  accused  alone  is  sufficient  to  warrant  his  con- 
viction." Unless,  therefore,  we  are  prepared  to  overrule  this 
decision^  we  ought  to  hold  that  the  view  of  the  justice  in  the 
present  case  was  wrong.  That  case,  however,  was  one  which, 
as  the  present,  arose  upon  a  case  stated  by  a  justice,  and  from 
the  decision  in  which  an  appeal  did  not  lie.  We  are  therefore,  in 
strictness,  not  bound  by  the  decision,  and  consequently  the  learned 
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lUo.       coansel  for  the  defendant  here  have  contended  that  it  is  not  law^  and 
S0LLIV1.N     ^*^®  asked  as  to  decline  to  follow  it.     It  is  now  thirteen  years 

'     since  that  decision,  and  it  has  never,  so  far  as  I  am  aware,  been 

1887.        qnestioned,  nor  have  we  been  referred  to  aay  case  it  which  its 
E  'dm  —    authority  has  been  impeached.     It  is  a  decision  of  three  judges, 
Admumona-^  whose  experience  in  criminal  law  is  well  known ;  bat  it  was  also 
Extrajudicial  a  decision  with  which  the  then  Lord  Chief  Justice  found  himself 
B^T^^iarti  '^^^^^^  ^  concar,  and  the  arguments  on  behalf  of  the  defendant 
itaud  in  new9-  ^u  the  present  case  were,  in  substance,  a  repetition  of  the  judg- 
paper  in  pro-  ment  delivered  in  that  case  by  the  Lord  Chief  Justice,  and  rest 
^w«J      upon  three  authorities :  First,  the  statement  of  Lord  Hale   (2 
fw^Ltor.     Hale,  P.  C.  290) ;  secondly,  the  note  of  the  late  Mr.  Graves  to 
Russell  on  Crimes  (Vol.  iii.,  p.  366,  edit,  of  1865),  which  states 
that  in  each  of  the  English  cases  usually  cited  in  favour  of  the 
sufficiency  of  the  evidence  there  was  some  corroborating  circum- 
stances, with  the  single  exception  of  Wheeling^ s  Case  (1  Leach, 
311,   n.),  which  he  states  is  too  briefly  reported  to  be  relied 
upon ;  and  thirdly,  the  opinion  of  Patteson,  J.  in  Rex  v.  Edgar 
(Bussell  on  Crimes,  367,  n.),  cited  in  the  same  note.     Now,  Lord 
Hale  says  :  *^  I  would  never  convict  any  person  for  stealing  goods 
evjusdam  ignoti,  merely  because  he  would  not  give  an  account  of 
how  he  came  by  them,  unless  there  be  due  proof  that  a  felony 
had  been  committed  of  those  goods.     I  would  never  convict  any 
person  of  murder  or  manslaughter  unless  the  fact  were  proved  to 
be  done,  or  at  least,  the  body  found  dead.''     Each  of  these  two 
sentences  must  be  taken  separately.     Neither  of  them  having  iu 
terms  any  reference  to  a  confession.     The  case  of  larceny  that  he 
speaks  of  is  one  in  which  the  owner  is  unknown,  in  which  there 
has  not  been  a  confession,  and  in  which  the  only  evidence  against 
the  prisoner  is  his  not  giving  an  account  of  how  he  came  by  the 
goods.     In  such  a  case  a  jury  would  unquestionably  be  directed 
to  acquit  in  a  prosecution  for  larceny ;  but  the  sentence  is  no 
authority  for  the  proposition  that  in  such  a  case  of  larceny,  a 
confession,   although    extra-judicial,    would  be    insufficient    to 
warrant   a   conviction   without  independent  proof  of  the  com- 
mission of  the  felony.     The  subsequent  authori;bies  make  it  clear 
that  in  such  a  case  independent  evidence  is  not  necessary.     In 
Rex  V.  Falhiner  and  Bond  (Buss.  &  By.  481),  the  prisoners  were 
indicted  for  robbing  one  Thomas  Halliday.     At  the  trial,  Halliday 
did  not  appear,  and  there  was  evidence  that  Falkiner  had  been 
desirous  to  send   a  message  to  Halliday,  to  keep   him  from 
appearing.     But  there  was  no  evidence  that  Bond  had  any  part 
in  this  attempt.     The  only  other  evidence  against  the  prisoners 
was  a  confession  of  the  offence  by  Bond  to  the  constable  who 
arrested  him,  and  that  both  the  prisoners,  on  hearing  the  deposi- 
tions which  contained  the  charge  read  over  to  them,  had  admitted 
that  they  were  guilty.    A  doubt  having  been  expressed  on  the 
part  of  the  prosecution  whether  the  confession  of  the  prisoners, 
without  proof  aliunde    that    Halliday   had   been  robbed,   was 
sufficient  ground  for  conviction^  and  the  question  was  reserved 
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for  the  jadges^  who  held  the  conviction  right.     In  that  case  there        Rbg. 
was  no  independent  proof  of  the  felony  against  either   of  the     ^    ^' 

prisoners,  and  there  was  no  corroboration  of  the  confession  of        

Bond.  The  attempt  by  Falkiner  to  send  a  message  to  Halliday  1887. 
to  keep  him  oat  of  the  way  may  have  been  some  corroboration  „  ' — 
as  against  him ;  but  the  decision  affirming  the  conviction  against  jidndssiorw— 
Bond  determines  two  propositions :  first,  that  independent  proof  Extra-judicial 
of  the  felony  was  not  necessary ;  and,  secondly,  that  a  confession  S^^V^^f". 
uncorroborated  was  sufficient  evidence  to  sustain  a  conviction,  ^^^toimit^f- 
Again,  in  Beg.  v.  Tippet  (Rus.  &  By.  509)  the  indictment  was  for  peeper  in  pro- 
stealing  oats,  the  property  of  one  William  Pearce,  a  stable-keeper  cudinga 
at  Truro,  who  deposed  that  he  had  300  quarters  of  oats,  some-  p^^uor. 
times  more,  and  sometimes  less,  in  his  granary,  the  door  of  which 
was  fastened  with  a  padlock ;  that  on  the  24th  day  of  December 
he  found  the  door  unhinged  and  drawn  back.  He  could  not  swear, 
however,  that  he  had  lost  any  of  his  oats.  The  confession  of  the 
prisoner  (an  under  ostler  in  Pearce's  stables)  before  a  magistrate 
was  proved,  in  which  he  acknowledged  that  he  had  stolen  the 
oats.  And  the  question  as  to  the  propriety  of  a  conviction  upon 
such  evidence  was  afterwards  submitted  for  the  consideration  of 
the  judges.  In  Easter  Term,  1823,  the  seven  learned  judges  who 
met  upon  the  case  were  of  opinion  that  the  conviction  was  right, 
as  there  was  not  only  a  confession,  but  the  evidence  of  Pearce 
also,  which  made  it  probable  that  oats  had  been  stolen,  as  it 
appeared  from  such  evidence  that  the  door  of  the  granary  had 
been  broken  open ;  and  most  of  the  learned  judges  thought  that, 
without  the  owner's  evidence,  the  prisoner's  confession  was 
evidence  upon  which  the  jury  might  have  convicted.  In  that 
case  there  was  no  independent  proof  of  the  felony;  and  the 
majority  of  the  judges  go  the  full  length  of  holding  the  uncor- 
roborated confession  of  a  prisoner  to  be  sufficient.  In  Bex  v. 
Tuffs  (5  Car.  &  Pay.  167),  upon  an  indictment  for  stealing  two 
heifers  it  appeared  that  the  heifers  were  not  missed  by  the 
prosecutor,  or  any  person  in  his  service,  and  the  only  evidence 
against  the  prisoner  was  his  own  statement,  when  questioned  on 
the  subject,  that  he  had  driven  away  two  heifers  from  the  '^  World's 
End  dolver " — a  dolver  meaning  a  fen.  It  was  proved  that  the 
prosecutor's  farm  was  known  by  that  name,  but  the  witnesses 
could  not  undertake  to  say  that  there  was  no  other  farm  of  that 
name.  And  Lord  Lyndhurst,  told  the  jury  that  under  the 
circumstances  there  was  no  evidence  of  a  stealing  of  the  heifers 
of  the  prosecutor ;  but  added  that  if  it  had  been  proved  that  his 
farm  was  the  only  "  World's  End  dolver  "  it  would  have  been 
sufficient.  In  this  case,  it  is  to  be  observed,  the  confession  was 
extra-judicial.  To  these  must  be  added  WheeJmg^a  case,  referred 
to  by  Whiteside,  C.J.,  in  Beg.  v.  Unkles  (Ir.  B.  8  C.  L.  50),  and 
reported  in  a  note  to  JacoVa  case  (1  Leach's  Crown  Cases,  310), 
where  the  question  was  as  to  the  admissibility  of  parol  evidence 
of  the  ezaminatioQ  of  a  prisoner  before  a  magistrate,  the  note 
being :  ''  But  in  the  case  of  John  Wheeling,  tried  before  Lord 
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Kenyon^  at  the  Bummer  assizes  at  Salisborji  1789^  it  was  deter- 
mined that  a  person  may  be  convicted  on  his  own  confession^  when 
proved  by  legal  testimony^  although  it  is  totally  ancorroborated 
by  any  other  evidence/^  AH  these  oases  are  anthorities  that  an 
nncorroborated  confession  is  sufficient  to  snstain  a  conviction  for 
larceny^  and  no  case  is*  to  be  foand  in  the  books  which  establishes 
the  contrary  proposition.  And  it  is  to  be  observed  that  they  are 
not  in  any  way  inconsistent  with  the  statement  of  Lord  Hale  to 
which  I  have  referred.  The  second  portion  of  the  passage  cited 
from  Lord  Hale  refers  to  homicide  only  :  ''  I  would  never  convict 
any  person  of  murder  or  manslaughter  unless  the  facts  were 
proved  to  be  done^  or  at  least  the  body  was  found  dead/'  and  it 
does,  I  think^  lay  down  a  proposition  which  has  been  acted  upon 
ever  since ;  whether  as  a  material  of  judicial  practice^  as  stated 
by  Fitzgerald^  J.^  or  as  a  caution  (which  was  the  view  of  Maule^ 
J.,  in  Reg.  v  Burton  (Dears.  C.  C.  282) ,  or  as  part  of  the  law  of 
evidence,  does  not  affect  the  question  here,  but  whichever  it  may 
be,  it  is  now  settled — that  in  no  such  case  ought  a  confession  to 
be  acted  upon,  without  evidence  of  the  corpus  delicti,  by  proof  of 
the  act  done,  or  of  the  body  being  found  dead ;  and,  as  1  think, 
found  dead  under  such  circumstances  which  raise  a  presumption 
that  the  deceased  came  by  his  death  by  unlawful  means.  To  the 
same  effect,  but  no  further,  is  the  statement  of  Patteson,  J.,  in 
Bex  V.  Edgar  (Russell  on  Crimes,  367,  n.)  :  '^  Could  a  man  be 
convicted  of  murder  on  his  own  confession  alone,  without  any 
proof  of  the  person  being  killed  ?  I  doubt  it.''  The  doctrine  of 
the  necessity  of  proof  of  the  corpiis  delicti,  in  addition  to  a 
confession,  was  sought  to  be  extended  to  larceny  in  Beg,  v. 
Bwrton  (Dears,  C.  U.  282).  In  that  case  the  prisoner  was 
seen  coming  out  of  the  lower  room  of  a  warehouse  in  the 
London  docks,  in  the  floor  above  which  a  quantity  of  pepper  was 
deposited,  and  where  he  had  no  business  to  be«  Upon  being 
stopped  by  a  constable,  who  said,  "  I  think  there  is  something 
wrone  about  you,"  the  prisoner  said,  ''  Don't  be  hard  with  me," 
and  threw  a  quantity  of  pepper  out  of  his  pocket.  The  witness 
stated  that  he  could  not  say  whether  any  pepper  had  been  stolen 
or  missed,  but  the  pepper  found  upon  the  prisoner  was  of  a 
similar  description  to  that  in  the  warehouse.  The  prisoner 
having  been  convicted,  and  a  question  reserved  for  the  Court  of 
Criminal  Appeal,  whether  there  was  sufficient  evidence  to  go  to 
the  jury,  Mr.  Bibton  argued  that  the  corpus  delicti  must  be 
proved.  Maule,  J.  asked  him :  ''  Where  is  the  rule  that  the 
corpus  delicti  must  be  proved  ?  "  Mr.  Bibton :  ''  In  Hale  it  is 
so  laid  down."  Maule,  J. :  ^^  Only  as  a  caution  in  cases  of  murder. 
He  does  not  say  that  it  is  to  be  observed  in  every  case."  And 
if  we  turn  to  Lord  Hale's  statement,  it  will  be  found  that  it  is 
only  where  the  sole  evidence  against  the  prisoner  is  the  posses- 
sion of  the  goods  that  proof  of  the  corpus  delicti  is  necessary  in 
cases  of  larceny.  It  is  right  to  mention  that  the  note  to  Russell 
on  Crimes  relied  upon  by  Whiteside,  C. J.,  from  the  Edition  of 
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1865^  is  not  inserted  in  the  last  edition ;  and  it  was  manifestly        Rk. 
incorrect  in  saying  that  in  Beg,  v.  Fcdkner  and  Bond  (Boss.  &    „  .™.« 
Byan,  481)  th^  was  evident  tliat  the  prosecutor  was  kept    ^ffL""' 
away  by  means  of  the  prisoners  as  distinguished  irom  one  of  the        1887. 
prisoners.     For  these  reasons  I  am  of  opinion  that  the  decision    ^  jZj^ 
of  the  Court  of  Qaeen's  Bench  in  Beg.  y.  Unhles  (Jr.  &  C.  L.  50)  AdmiMswoM-^ 
was  right;  and  that  the  eyidence  of  the  written  statements  o{ Extra-judicial 
the  respondent  here  (inasmuch  as  they  amoant  to  an  affirmation  pj^f'^^ts 
that  the  meeting  in  fact  held  was  a  meeting  of  the  Irish  National  giated  in  nemn^ 
League)  was  sufficient  eyidence  against  him  that  it  was  such  a  paper  in  pro- 
meeting  ;  that  the  justice  was  wrong  in  point  of  law  in  acquitting      ^^^' 
upon  the  ground  of  the  absence  of  eyidence  other  than  the  state-    fj^ietor, 
ments  in  the  newspaper,  and  that  the  case  must  therefore  be 
sent  back  to  be  reconsidered  and  determined  by  him. 

Andbbws,  J.  concurred. 

Solicitor  for  the  appellant,  P.  OolL 

Solicitors  for  the  respondent,  F.  B,  Dillon  and  Oo. 


CENTRAL  CRIMINAL  COURT. 

April  6  tmd  10,  1886. 

(Before  CAys,  J.) 

Rbo.  v.  Buens  and  othbbs.  (a) 

Sedition — SedUiotM  libel — Intent — Questions  for  jv/ry  —  Natural 
consequences  of  words  spoken  —  Speeches  followed  by  riots — 
Assisting  at  meeting  where  seditious  words  spoken. 

An  intention  to  excite  ilUunll  between  different  classes  of  Her 
Majesty's  subjects  may  be  a  seditious  intention ;  whether  or  not 
it  is  so  in  any  particular  case,  must  be  decided  upon  by  the  jury 
after  taking  into  consideration  all  the  circumstances  of  the  case. 

Sedition  embraces  everything ,  whether  by  word,  deed,  or  writing 
which  is  calculaied  to  disturb  the  tranquillity  of  the  state,  arid 
lead  ignorant  persons  to  endeavour  to  subvert  the  government  and 
laws  of  the  empire. 

Where  in  a  prosecution  for  uttering  seditious  words  vnth  intent  to 
incite  to  riot,  it  is  proved  that  previously  to  the  happening  of  a 

(a)  Reported  by  A  H.  Bodkin,  Esq.,  Burister-at-Law. 

A  A  2 


856 


OBIMIKAL  hiLW  OASES. 


Rbq^ 

V, 

Burns  aio) 

OTHBRCL 

1886. 

Sedition  — 
Seditious  Hhei 

— Intent — 
Speeches 

followed  hy 

riots — Assist-- 

ing  at  meeting 

where  seditious 

words  spoken 

—  Questions 

for  jury. 


riot  seditious  words  were  spoken,  it  is  a  question  for  the  jury 
whether  or  not  such  rioting  was  directly  or  indirectly  attributable 
to  the  seditious  words  proved  to  have  been  spoken. 

A  meeting  lawfuUy  convened  may  become  an  unlawful  meeting  if 
dwring  its  course  seditious  words  are  spoken,  of  such  a  natv/re  as 
to  produce  a  breach  of  the  peace.  And  those  who  do  anything  to 
assist  the  speakers  in  producing  wpon  the  audience  the  natural 
effect  of  their  words  will  be  guilty  af  uttering  seditious  words  as 
well  as  those  who  spoke  the  words. 

Beg.  V.  Sullivan  (11  Oox  0.  0.  44)  followed  and  approved, 

TOHN  BURNS,  William  Hyde  Champion,  Henry  Mayera 
^  Hyndman,  and  John  Edward  Williams,  were  indicted  for 
unlawfully  and  maliciously  uttering  seditious  words  of  and  con- 
cerning Her  Majesty's  Government  with  intent  to  incite  to  riot, 
and,  in  other  counts,  with  intent  to  stir  up  ill-will  between  Her 
Majesty's  subjects,  and  for  conspiring  together  to  e£fect  the  said 
objects. 

The  indictment  was  as  follows  : — 

Central  Oriminal  Oourt,  to  wit.  —  The  juron  for  oar  Lady  the  Queen,  npon 
their  oath,  present  that  John  Bams,  Henry  Hyde  Ohampion,  Henry  ICayers 
Hyndxnan,  and  John  Edward  Williams  wero,  heretofore,  to  wit,  on  the  8th  day  of 
Febmaryf  ▲.d.  1886,  at,  and  in  a  certain  publio  place  within  the  jarisdiction  of  the 
said  Court,  to  wit,  Trafalgar  Square,  with  great  numbers  of  other  persons  to  the 
number  of  400  and  more  assembled  and  met  together,  and  that  the  said  John  Bums, 
Henry  Hyde  Champion,  Henry  Mayer  Hyndman,  and  John  Edward  Williams,  being 
wicked,  malicious,  and  seditious  persons,  and  wickedly,  maliciously,  and  seditiously 
contriving  and  intending  the  peace  of  our  said  Lady  the  Queen,  and  of  this  realm,  and 
of  the  liege  subjects  of  our  said  Lady  the  Queen,  to  disquiet  and  to  disturb,  and  the 
liege  subjects  of  our  said  Lady  the  Queen,  to  incite  and  to  move  to  contempt,  hatred, 
and  dislike  of  the  Goyemment  established  by  law  within  this  realm,  and  to  incite, 
and  to  move  and  persuade  great  numbers  of  the  liege  subjects  of  our  said  Lady  the 
Queen  to  insurrections,  riots,  tumults,  and  breaches  of  the  peace,  and  to  stir  up 
jealousies,  hatred,  and  ill-will  between  di£Ferent  classes  of  the  said  liege  subjects,  and 
to  prevent  by  force  and  arms  the  execution  of  the  laws  of  this  realm,  and  the  preserva- 
tion of  the  public  peace,  on  the  day,  and  in  the  year  aforesaid,  in  the  presence  and 
hearing  of  divers  of  the  liege  subjects  of  our  Lady  the  Queen,  to  wit,  the  persons 
assembled  together  as  aforesaid,  in  Trafalgar-square  aforesaid,  and  within  the 
jurisdiction  of  the  said  Court,  in  a  certain  speech  and  discourse  by  him,  the  said  John 
Bums,  then  addressed  to  the  said  liege  subjects  so  then  assembled  together,  as  afore- 
said, unlawfully,  wickedly,  and  maliciously,  and  seditiously,  openly,  and  publicly,  did 
publish,  utter,  pronounce,  and  declare,  and  cause  to  be  puUished,  uttered,  pronounced, 
and  declared,  with  a  loud  voice  of  and  concerning  the  Government  as  established  by 
law  within  this  realm,  and  of,  and  concerning  the  Commons  House  of  Parliament  and 
the  members  thereof,  and  of  and  concerning  divers  liege  subjects  of  our  said  Lady 
the  Queen,  whose  names  are  to  the  jurors  aforesaid  unknown,  amongst  other  words 
and  matters,  the  false,  wicked,  seditious,  and  inflammatory  words  and  matter 
following,  that  is  to  say  (the  words  complained  of  were  here  set  out)  against  the  peace 
of  our  said  Lady  the  Queen,  her  Crown  and  dignity. 

Each  of  the  four  defendants  pleaded  not  guilty  to  the  indict- 
ment. 

In  the  second  to  the  ninth  counts  of  the  indictment  the  prisoners 
were  charged  with  offences  similar  to  that  charged  in  the  first  count 
in  respect  of  speeches  made  by  one  or  other  of  them  on  the  same 
occasion^  or  upon  the  same  day,  but  in  Hyde  Park. 

Tenth  count. — And  the  jurors  aforesaid,  upon  their  oath  aforesaid,  do  further 
present  that  the  said  John  Bums,  Henry  Hyde  Champion,  Henry  Mayer  Hyndman, 
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and  John  Edward  Williams,  unlawfully,   maliclonsly,    and  sedltionsly  oontrlTing,  Rbq. 

intending,  and  desiring  to  raise  and  create  discontent  and  disa£Fection  amongst  the  y. 

liege  subjects  of  our  Lady  the  Queen,  and  to  incite  hatred,  jealousies,  and  ill-win     Bubns  amd 
amongst  different  classes  of  the  said  subjects  heretofore — ^to  wit,  on  the  7th  day  of       oihkb& 

February,  1886,  and  on  divers  other  days  hath  before  and  after  the  said  day  within  

the  jurisdiction  of  the  said  court  unlawfully,  maliciously,  and  seditiously  did  combine,  1886. 

conspire,  confederate,  and  agree  together  with  each  other,  and  with  divers  other  ...^ 

persons  whose  names  are  to  the  jurors  aforesaid  unknown,  to  make,  publish,  utter.     Sedition 

and  declare  seditious  and  unlawful  speeches,  and  to  raise  and  create  discontent  and  JSeditUms  UM 

disafiFection  amongst  the  liege  subjects  of  our  said  Lady  the  Queen,  and  to  stir  up     InUnt^ 

jealousies,  hatred,  and  ill-will  between  difiPerent  classes  of  Her  Majesty's  subjects,       Sbeechea 
and  to  cause  and  procure,  and  to  aid  and  assist  in  causing  and  procuring,  divers     folhwed  bv 

subjects  of  our  said  Lady  the  Queen  unlawfully  and  seditiously  to  meet  and  assemble  riotB Assut- 

together  for  the  purpose  of  furthering  and  aiding  and  carrying  into  efiFoct  the  objects  {fiQ  at  meeting 
of  such  unlawful  combination,  conspiracy,  confederacy,  and  consultation  and  agpreement  where  gedttious 
as  aforesaid.    And  the  jurors  aforesaid,  upon  their  oath  aforesaid,  do  further  present    yfords  ^)den 

that  the  said  John  Bums,   Heniy  Hyde  Champion,  Henry  Mayer  Hyndman,  and    Queatione 

John  ISdward  Williams,  together  with  divers  other  persons  whose  names  are  to  the  for  fury. 
jurors  aforesaid  unknown,  on  the  said  8th  day  of  February,  ▲.d.  1886,  in  pursuance 
and  furtherance  of  such  unlawful  and  seditious  combination,  conspiracy,  confederacy, 
consultation,  and  agreement  as  aforesaid  at  and  in  certain  public  places  within  the 
jurisdiction  of  the  said  court— to  wit,  at  and  in  Trafalgar-square  and  Hyde  Park, 
did  unlawfully,  maliciously,  and  seditiously  meet  and  assemble  together  in  great 
numbers — ^to  wit,  to  the  number  of  400  and  more — and  then  and  £ere  did  make, 
publish,  utter,  and  declare,  and  did  encourage  and  abet  the  making,  publication, 
uttering,  and  declaring  of  divers  seditious  and  unlawful  speeches — ^to  wit,  the 
seditious  and  unlawful  speeches  in  the  first  to  the  ninth  counts  of  this  indictment 
sat  out  in  order  to  further  the  objects  of  the  unlawful  and  seditious  combination, 
consultation,  conspiracy,  confederacy,  and  agreement  aforesaid  against  the  peace 
of  our  said  Lady  the  Queen,  her  Grown,  and  dignity. 

The  prosecation  arose  out  of  a  serious  riot  in  the  West-end  of 
London,  in  the  coarse  of  which  considerable  damage  to  property 
was  done,  and  which  followed  immediately  after  meetings  publicly 
held  in  Trafalgar-square  and  Hyde  Park,  at  both  of  which  places 
the  four  defendants  charged  in  the  indictment  above  set  out 
addressed  speeches  to  the  crowds  assembled,  such  speeches  being 
delivered^  the  prosecution  alleged,  with  the  yarious  intents  laid  in 
the  indictment. 

At  the  trial  which  took  place  on  the  6th,  7th,  8th,  9th,  and  10th 
days  of  April  at  the  Central  Criminal  Court,  before  Cave,  J.  the 
following  facts  were  proved :  On  Wednesday,  the  3rd  day  of 
February,  1886,  a  meeting  of  the  Social  Democratic  Federation 
was  held  in  the  Holbom  Town  Hall,  at  which  the  four  defendants 
were  present,  Champion  acting  as  chairman  of  the  meeting. 
The  persons  then  present  were  requested  by  Champion  to  meet 
on  the  following  Sunday  evening  at  Hatton  Wall  to  arrange  for 
a  meeting  of  the  Federation  to  be  held  on  the  next  day  (8th)  at 
Trafalgar-square.  There  was  also  a  meeting  arranged  by  a 
different  society,  and  described  as  a  meeting  of  the  unemployed 
workmen  in  London^  and  intended  to  be  held  in  Trafalgar- 
square  at  the  same  time. 

As  early  as  1.30  on  the  8th  day  of  February  large  numbers 
of  persons  had  assembled  in  Trafalgar  -  square,  and  all  the 
defendants  were  at  that  hour  seen  in  the  square.  Bums 
holding  a  red  flag  in  one  hand. 

The  meeting  of  the  unemployed  had  been  fixed  for  three 
o'clock,  and  at  two  o'clock  a  meeting  of  the  Federation  was 
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Rto.       held^  of  which  Bams  acted  as  chairman,  and  at  which  the  alleged 

Bdbhb  and    ^®^*^^^8  speeches  were  uttered.     At  this  meeting  at  two  o'clock 

OTQXB8.      Bums   spoke  firsts   saying  that   '^  he  and  his  friends  of   the 

—        Revolutionary  Social  Democratic  League  were    not    there    to 

^fff*       oppose  the  agitation  of  the  unemployed,  but  to  prevent  people 

Sedition^    being  made  the  tools  of  the  paid  agitators  who  were  working  in 

Seditious  Hbd  the  interests  of  the  Fair  Trade  League/'     The  speech  delivered 

"^e^hu     ^y  Bums  was  partly  set  out  in  the  first  count  of  the  indictment. 

fo^6d  by    Bums  then  went  on  to  warn  those  present  not  to  give  ear  to  the 

riota— Assist'  fair  traders,  who  were  having  a  meeting  for  their  own  purposes 

wii^s"^^  (referring  to  the  three  o'clock  meeting). 

words  spoken  Champion,  Williams,  and  Hyndman,  next  addressed  the 
—  Qutstions  meeting,  and  after  them  Bums  again  addressed  the  meeting. 
for  jury,  fpj^^  defendants  were  in  the  hearing  of  each  other  when  each  of 
the  above-mentioned  speeches  were  delivered,  and  were  standing 
together  on  the  north  side  of  Trafalgar-square,  in  front  of  the 
National  Gallery,  the  three  o'clock  meeting  having  met  on  the 
south  side,  near  the  Nelson  Monument.  In  addition  to  these 
two' meetings  there  were  three  other  meetings  in  the  square  that 
afternoon,  and  the  platform  of  one  of  them  was  broKen  soon 
after  the  close  of  the  meeting  presided  over  by  Bums,  and  at 
that  time  there  were  from  15,000  to  20,000  persons  present  in 
the  square ;  a  large  part  of  whom  were  genuine  working  men  out 
of  employment,  while  the  larger  part  were  roughs  who  ''indulged 
in  horse-play,  bonneting  one  another,  and  all  the  usual  amuse- 
ments of  London  roughs,  who  were  very  violent  in  their  ezpres- 
sions,  and  who  cheered  and  applauded  the  speeches  made  by  the 
defendants.  Towards  the  end  of  the  meeting,  on  the  north  side 
of  the  square.  Burns  said  to  the  crowd  who  were  standing  below 
him,  ''  Something  about  going  round  west,"  and  somebody 
shouted  out  "  To  the  Clubs."  ITie  crowd,  consisting  of  3000  x)r 
4000  people,  then  moved  to  the  west^  and  Bums  was  in  the  front 
of  the  crowd,  as  they  were  leaving  the  square  with  the  red  flag 
in  his  hand,  the  crowd  followed  him  towards  Cockspur-street 
into  Pall  Mall,  where  Bums  climbed  up  the  parapet  of  the 
Carlton  Club.  There  was  some  stone  throwing  at  the  Carlton 
and  a  great  number  of  windows  of  the  Club  were  broken,  as  also 
were  windows  in  St.  James-street  and  Piccadilly.  At  Hyde 
Park  Comer  some  carriage  windows  were  broken  and  things 
taken  from  the  occupants.  In  Hyde  Park  the  four  defendants 
took  up  their  position  on  the  pedestal  of  the  Achilles  Statue, 
round  which  was  collected  a  crowd  of  about  8000  persons. 

Speeches,  parts  of  which  were  set  out  in  counts  6,  7,  8,  and  9 
of  the  indictment,  were  here  delivered.  Each  of  the  four 
defendants  speaking  as  before  in  the  hearing  of  the  others. 
Williams  making  the  last  speech,  in  the  course  of  which  he  said 
''  Kindly  go  home,  for  the  very  simple  reason  that  there  are  a 
number  of  roughs  who  take  delight  iu  smashing  windows^  and 
don't  do  it  because  they  want  work.  Don't  attempt  a  revolution 
when  you  are  not  organised  for  it."    The  crowd  then  ran  towards 
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Stanhope-gate  and  thence  into  South  Audley-street,  where  shop-        Rro. 
windows  were  broken  and  the  contents  of  the  shops  thrown  into    g^^g  ^^ 
the  street^  the  same  thing  occurring  in  North  Audley-street  and      othsbs. 
Marylebone-lane,  where  the  crowd  began  to  dwindle  away^  and 
eventuallj  dispersed^  it  being  then  about  5.30. 

The  evidence  taken  at  the  trial  is  reported  verbatim  in  the  SedHhn— 
Central  Criminal  Court  Sessions  Papers,  vol.  103,  pp.  681-725.      Seditious  h'hel 

At  the  close  of  the  case  for  the  prosecution.  Cave,  J.  asked  "^^^ 
what  were  the  seditious  intents  alleged  against  the  defendants  and  fomoed  bp 
relied  on  by  the  Crown.  Hatt-^AstiH^ 

Sir  Charles  RusseU,  A.  G.  (with  him  Poland,  B.  8.  Wright,  and  X«'«S^ 
0,  W.  Matthews),  submitted  that  the  intent  was  to  stir  up  ill-  words  spoken 
will  and  disafiection  among  Her  Majesty's   subjects,  and   the  —  QuestionM 
suggesting  that  grievances  might  be  remedied   by  other  than     f^J^- 
constitutional  means  and  methods.     The  Crown  did  not  suggest 
that  the  defendants  desired  the  disturbances  to  take  place,  or 
that  they  directly  excited  the  crowd  to  cause  those  disturbances, 
otherwise  than  that  they,  the  defendants,  must  have  been  aware 
of,  and  were  answerable  for,  the  natural  results  of  the  language 
they  used.    He  cited  Beg.  v.  Sullivan  (11  Cox  C.  C.  44),  and  the 
remarks  made  at  p.  58  by  Fitzgerald,  J.,  in  his  summing  up  to 
the  jury. 

Thompson  appeared  on  behalf  of  Bums,  the  other  prisoners 
being  unrepresented  by  counsel. 

Cavb,  J. — Gentlemen  of  the  Jury. — It  is  now  my  duty  to 
explain  to  yon  the  rules  of  law  which  ought  to  govern  you  in 
considering  this  case,  and  also  to  summarise  shortly  for  your 
benefit  the  evidence  which  has  been  given,  so  that  you  may  have 
the  less  difficulty  in  applying  the  principles  of  the  law  to  that 
evidence.  There  is  undoubtedly  no  question  at  all,  as  the 
learned  Attorney-General  has  said,  of  the  right  of  meeting  in 
public,  and  the  right  of  free  discussion  is  also  perfectly  unlimited, 
with  the  exception,  of  course,  that  it  must  not  be  used  for  the 
purpose  of  inciting  to  a  breach  of  the  peace  or  to  a  violation  of 
the  law.  The  law  upon  the  question  of  what  is  seditious  and 
what  is  not  is  to  be  found  stated  very  clearly  in  a  book  by  a 
learned  judge,  my  brother  Stephen,  who  has  undoubtedly  a 
greater  knowledge  of  the  crimincJ  law  than  any  other  judge  who 
sits  upon  the  bench,  and  what  he  has  said  upon  the  subject  of 
sedition  was  submitted  to  the  other  learned  judges,  who  some 
time  back  were  engaged  with  him  in  drafting  a  criminal  code, 
and  upon  their  report  the  commissioners  say  that  his  statement 
of  the  law  appears  to  them  to  be  stated  accurately  as  it  exists  at 
present.  So  that  that  statement  has  not  only  the  authority 
of  Stephen,  J.,  but  also  the  authority  of  the  very  learned 
judges  who  were  associated  with  him  in  preparing  the  criminal 
code.  This  is  what  he  says  on  seditious  words  and  libels : 
"  Every  one  commits  a  misdemeanour  who  publishes  verbally  or 
otherwise  in  words  or  any  document  with  a  seditions  intention. 
If  the  matter  so  published  consists  of  words  spoken  the  offence 
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Kbq.  is  called  the  speaking  of  seditioas  words/'    That  is  what  we 

0^^^  have  to  do  with  to-day.     ''  If  the  matter  so  published  is  con- 

oTHERfi.  tained  in  anything  capable  of  being  a  libel  the  offence  is  called 

the  pablication  of  a  seditioas  libel,  {a)     The  next  qaestion  that 

1886.  Qj^Q  ^]^g  ^g  |.^jg .  >xi]]^erQ  ly^  f^y^Q  offences,  one  is  the  offence  of 

Sedition^  Speaking  seditioas  words,  and  the  other  offence  is  the  pablication 
Seditious  Ubel  of  a  seditious  libel.  It  is  obviously  important  to  know  what  is 
"2^^*""  meant  by  the  word  sedition,  and  Stephen,  J.  proceeds  in  a  subse- 
foliowed  by  qaent  article  to  give  a  definition  of  it.  He  says :  ^'  A  seditious 
riots— A89i8t'  intention  is  an  intention  to  bring  into  hatred  or  contempt,  or  to 
^Us  seS^ms  ®^°^*®  disaffection  against  the  person  of  Her  Majesty,  her  heirs, 
words  spokm  o^  successors,  or  the  government  and  constitution  of  the  United 
—  QwM&Vww  Kingdom,  as  by  law  established,  or  either  House  of  Parliament, 
for  jury,  ^^  ^^  administration  of  justice,  or  to  excite  Her  Majesty's 
subjects  to  attempt  otherwise  than  by  lawful  means  the  alteration 
of  any  matter  in  Church  or  State  by  law  established,  or  to  raise 
discontent  or  disaffection  amongst  Her  Majesty's  subjects,  or  to 
promote  feelings  of  ill-will  and  hostility  between  different  classes 
of  such  subjects.  (6)  Stephen,  J.  is  a  judge  of  very  great 
accuracy,  and  for  every  proposition  there  laid  down  there  is  to  be 
found  undoubted  authority.  He  goes  on  to  point  out  what  sort 
of  intention  is  not  seditious.  It  is  also  important  to  consider 
that,  because  there  we  get  a  light  thrown  upon  the  subject  from 
another  side.  ^'  An  intention  to  show  that  Her  Majesty  has  been 
misled  or  mistaken  in  her  measures,  or  to  point  out  errors  or 
defects  in  the  government  or  constitution  as  by  law  established^ 
with  a  view  to  their  reformation,  or  to  excite  Her  Majesty's 
subjects  to  attempt  by  lawful  means  the  alteration  of  any  matter 
in  Church  or  State  by  law  established,  or  to  point  out,  in  order 
to  their  removal,  matters  which  are  producing,  or  have  a 
tendency  to  produce,  feelings  of  hatred  and  iU-will  between 
classes  of  Her  Majesty's  subjects,  is  not  a  seditious  intention,  {h) 
So  there  he  gives  in  these  two  classes  what  is  and  what  is  not 
sedition.  ITow,  the  seditious  intentions  which  it  is  alleged 
existed  in  the  minds  of  the  prisoners  in  this  case  are :  first,  an 
intention  to  excite  Her  Majesty's  subjects  to  attempt  otherwise 
than  by  lawful  means  the  alteration  of  some  matter  in  Church  or 
State  by  law  established ;  and,  secondly,  to  promote  feelings  of 
hostility  between  different  classes  of  Her  Majesty's  subjects.  This 
is  necessarily  somewhat  vague  and  general,  particularly  the  second 
portion,  which  says  it  is  a  seditious  intention  to  intend  to  promote 
feelings  of  ill-will  and  hostility  between  different  classes  of  Her 
Majesty's  subjects.  I  should  rather  prefer  to  say  that  the  inten- 
tion to  promote  feelings  of  ill-will  and  hostility  between  different 
classes  of  Her  Majesty's  subjects  may  be  a  seditious  intention 
according  to  circumstances,  and  of  those  circumstances  the  jury 
are  the  judges — and  I  put  this  question  to  the  Attomey-Gteneral 
in  the  course  of  the  case  :  "  Suppose  a  man  were  to  write  a  letter 

(a)  Digest  of  the  Criminal  Law,  p.  55,  art.  91. 
(6)  Di^t  of  the  Criminal  Law,  p.  56,  art.  98. 
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to  the  papers  attacking  bakers  or  butchers  generally  with  refer-        Baa. 
ence  to  the  high  prices  of  bread  or  meat^  and  imputing  to  them    g     g*  ^^^ 
that  they  were  in  a  conspiracy  to  keep  up  the  high  prices,  would      oiheb& 

that  be  a  seditions  libel — being  written  and  not  spoken  ?  **     To        

which  the  Attorney-General  gave  me  the  only  answer,  which  it        ^^^ 
was  clearly  possibly  to   give  under  the  circumstances  :  '^  That    SeHHon^ 
must  depend  upon  the  circumstances/^     I,  sitting  here  as  a  judge,  SedHious  UM 
cannot  go  nearer  than  that.     Any  intention  to  excite  ill-will  and    "a!^^^ 
hostility  between  difierent  classes  of  Her  Majesty's  subjects  may    pSjwavi  6y 
be  a  seditious  intention ;  whether  in  a  particular  case  this  is  a  rwu—AnMU 
seditious  intention  or  not,  you  must  judge  and  decide  in  your  ^^^^^  "Xi^aeflSwo*^ 
minds,  taking  into  consideration  the  whole  of  the  circumstances  toordk^oikm 
of  the  case.     You  may  not  unnaturally  say  that  that  is  a  somewhat  ^  Qjai^wM 
Tague  statement  of  the   law,  by  what  principle    shall  we    be     S»  i^* 
governed  in  deciding  when  an  intention  to  excite  ill-will  and 
hostility  is  seditious  and  when  it  is  not.   For  your  guidance,  I  will 
read  to  you  what  was  said  by  Fitzgerald,  J.  in  the  case  of  Reg,  v. 
Sullvoan  (11  Cox  C.  C.  44),  which  was  a  prosecution  for  a  seditious 
libel,  the  only  difference  between  the  two  cases  being  of  course 
that  while  seditious  speeches  are  spoken,   a  seditious  libel  is 
written,  but  in  each  of  them  the  adjective ''  seditious ''  occurs,  and 
what  is  a  seditions  intention  in  the  one  case  will  equally  be  a 
seditious  intention  in  the   other,  he  said:  ''As  sucn  prosecu- 
tions are  unusual,  I  think  it  necessary  in  the  first  instance  to 
define  sedition,  and  point  out  what  is  a  seditious  libel.     Sedition 
is  a  crime  against  society,  nearly  allied  to  that  of  treason,  and  it 
frequently  precedes  treason  by  a  short  interval/^     It  has  been 
said  very  truly  that  there  is  no  such  offence  as  sedition  itself, 
but  it  takes  the  form  of  seditious  language  either  written  or 
spoken,  and  it  is  in  that  sense  of  course  that  the  learned  judge's 
words  are  intended  to  be  understood.     ''  Sedition  in  itself  is  a 
comprehensive  term,  and  it  embraces  all  those  practices,  whether 
by  word,  deed,  or  writing,  which  are  calculated  to  disturb  the 
tranquillity  of  the  state,  and  lead  ignorant  persons  to  endeavour 
to  subvert  the  government  and  the  laws  of  the  Empire.    The 
objects    of   sedition   generally    are  to   induce    discontent  and 
insurrection,  and  stir  up  opposition  to  the  Government,  and  bring 
the  administration   of  justice  into   contempt;    and    the   very 
tendency  of  sedition  is  to  incite  the  people  to  insurrection  and 
rebellion.     Sedition  has  been  described  as  disloyalty  in  action, 
and  the  law  considers  as  seditious  all  those  practices  which  have 
for  their  object  to  excite  discontent  or  disaffection,  to  create 
public  disturbances,  or  to  lead  to  civil  war ;  to  bring  into  hatred 
or  contempt  the  Sovereign  or   the  Government,  the  laws  or 
constitution  of  the  Realm,  and  generally  all  endeavours  to  promote 
public  disorder."  Then  a  little  further  on  he  says  (p.  46) :  ''  Words 
may  be  of  a  seditious  character,    but  they  might   arise  from 
sudden  heat,  be  heard  only  by  a  few,  create  no  lasting  impression, 
and  differ  in  malignity  and  permanent  effect  from  writings; 
Sir  Michael  Foster  said  of  the  latter:  'Seditious  writings  are 
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Rk        permanent  chingSi  and  if  published  they  scatter  the  poison  far 

Bdbhb  akd   *^^  wide.     They  are  acts  of  deliberation^  capable  of  satisfactory 

tmnatu,      proof^  and  not  ordinarily  liable  to  misconstruction ;  at  least  they 

—        are  sabmitted  to  the  judgment  of  the  court  naked  and  undis- 

1^*       guised^  as  they  came  out  of  the  author's  hands/     That  points 

SetStim-^     to  the  nature  of  the  proof  between  seditious  writing  and  words^ 

SetUtiovs  Hbel  and  also  points  to  a  difference  in  the  effect  which  they  have,  and 

•"^l^^    the  extent  to  which  that  effect  goes,  though  of  course  in  regard 

followed  by    to  seditious  words  there  may  be  a  very  great  distinction  between 

notB— Assist'  words  uttered  to  two  or  three  companions  in  social  intercourse 

tXr^^^M  and  words  uttered  to  a  large  multitude."     That  language  the 

words  spoken  learned  judge  spoke  when  he  was  charging  the  grand  jury  upon  the 

—  QnesHons  subject.     When  he  came  to  sum  up  the  case  to  the  jury  who  were 

for  jwry.     actually  trying  it,  after  a  true  bill  had  been  found,  he  said  (p.  59), 

and  perhaps  this  is  more  apposite  as  showing  the  spirit  in  which 

you  ought  to  deal  with  the  present  case  so  far  as  you  can  :  ''  With 

these  observations  I  leave  the  case  in  your  hands.  I  invite  yon  to 

deal  with  the  case,  which  is  a  grave  and  important  case,  in  a  fair, 

free,  and  liberal  spirit.     In  dealing  with  the  articles  yon  should 

not  pause  upon  an  objectionable  sentence  here,  or  a  strong  word 

there.      It  is   not  mere  strong  language^  such  as  'desecrated 

a  court  of  justice,'  or  tall  language,  or  turgid  language  that 

should  influence  you.  You  should,  I  repeat,  d^  with  the  articles 

in  a  free,  fair,  and  liberal  spirit.     You  should  recollect  that  to 

public  political  articles  great  latitude  is  given.     Dealing,  as  they 

do,  with  the  public  affairs  of  the  day — such  articles,  if  written  in 

a  fair  spirit,  and  bonafde,  often  result  in  the  production  of  great 

public  good.     Therefore  I  advise  you  and  recommend  yon  to  deal 

with  these  publications  in  a  spirit  of  freedom,  and  not  to  view 

them  with  an  eye  of  narrow  criticism.     Again,  I  say  you  should 

not  look  merely  to  a  strong  word  or  a  strong  phrase,  but  to  the 

whole  article,  and  so  regarding  each  article  you  should  recollect 

that  you  are  the  guardians  of  the  liberty  of  the  press,  and  that^ 

whilst  you  will  check  its  abuse,  you  will  preserve  its  freedom. 

You  will  recollect  how  valuable  a  blessing  the  liberty  of  the  press 

is  to  all  of  us,  and  sure  I  am  that  that  liberty  will  meet  no  injury 

— suffer  no  diminution  at  your  hands.     Viewing  the  case  m  a 

free,  bold,  manly,  and  generous  spirit  towards  the  defendant,  if 

you  come  to  the  conclusion  that  the  publications  indicted  are  not 

seditious  libels,  or-  were  not  published  in  the  sense  imputed  to 

them,  you  are  bound,   and   I  ask   you  in   the   name  of  free 

discussion,   to  find   a  verdict  for  the   defendant.     I  need  not 

remind  you  of  the  worn-out  topic — ^to  extend  to  the  defendant 

the  benefit  of  the  doubt.     ...     If,  on  the  other  hand,  on  the 

whole  spirit  and  import  of  these  articles,  you  are  obliged  to  come 

to  the  conclusion  that  they  are  seditious  libels,  and  that  their 

necessary  consequences  are  to  excite  contempt  of  Her  Majesty's 

Governments  or  to  bring  the  administration  of  the  law  into 

contempt  and  impair  its  functions — ^if  you  come  to  that  con- 

dusion  either  as  to  the  articles  or  prints,  or  any  of  them,  then  it 
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becomes  your  duty  honestly  and  fearlessly  to  find  a  verdict  of        Bk 
conviction  upon  such  counts  as  you  believe  are  proved/^     Now,    «_Ji  ^^ 
that  language  was  used,  as  I  have  said,  in  reference  to  a  seditious      othbbs. 
libel,  but  changing  the  language  so  as  to  apply  it  to  a  speech, 

the  principles  thus  laid  down  are  clearly  applicable  to  the  case        

which  you  have  now  got  before  you.    And,  although  as  a  judge  I 
can  tell  you  no  more  than  that,  that  the  intention  to  incite  ill-will     SedUionr-^ 
amongst  the  diflferent  classes  of  Her  Majesty^s  subjects  may  be  ^j^^j!^ 
seditious,  and  that  is  for  you  to  decide — I  confess  I  should,  if  I      Speeches 
were  sitting  amongst  you  as  a  juryman,  go  on  to  say  something    foUcwed  h^ 
of  this  kind  which  you  would  or  would  not  listen  to  according  as  "^'^^jjjl 
you  found  it  to  be  quite  in  reason.     It  is  not  a  matter  of  law  «;Xere  sedUiout 
which  you  are  bound  to  take  from  me,  but  it  is  merely  a  matter  words  spoken 
which  you  would  say  to  each  other;   if  you  think  that  these  "/<^^Jl^ 
defendants,  if  you  trace  from  the  whole  matter  laid  before  you 
that  they  had    a  seditious  intention  to  incite   the  people   to 
violence,    to    create    public    disturbances    and    disorder,    then 
undoubtedly  you  ought  to  find  them  guilty.    If  from  any  sinister 
motive,  as,  for  instance,  notoriety,  or  for  the  purpose  of  personal 
gain,  they  desired  to  bring  the  people  into   conflict  with  the 
authorities,  or  to  incite  them  tumultuously  and  disorderly  to 
damage  the  property   of  any  unoffending  citizens,  you  ought 
undoubtedly  to  find  them  guilty.     On  the  other  hand,  if  you 
come  to  the  conclusion  that  they  were  actuated  by  an  honest 
desire  to  alleviate  the  misery  of  the  unemployed — if  they  had  a  real 
bona  fide  desire  to  bring  that  miseir  before  the  public  by  consti- 
tutional and  legal  means,  you  should  not  be  too  swifb  to  mark  any 
hasty    or   ill-considered    expression    which    they    might    utter 
in  the  excitement  of  the  moment.      Some  persons  are  more 
led  on,   more  open    to   excitement   than    others,   and    one   of 
the  defendants.  Bums,  even  when  he  was  defending  himself 
before  you,  so  prone  was  he  to  feeling  strongly  what  he  does 
feel,  that  he  could  not  refrain  from  saying  that  he  was  unable  to 
see  misery  and  degradation  without  being  moved    to   strong 
language  and  strong  action.     I  mention  that  to  you  to  show  you 
the  kind  of  mun  he  is,  and  for  the  purpose  of  seeing  if  you  come 
to  the  conclusion  that  he   was  honestly  endeavouring  to   call 
the  attention  of  the  authorities   to  this  misery,   and  honestly 
endeavouring  to   keep   within   the   limits  of  the  law  and  the 
constitution,  that  you  should  not  be  too  strong  to  mark  if  he 
made  use  of  an  ill-considered,  or  too  strong  an  expression.    Now, 
gentlemen,   I   come    to   the   particular  charge  which   is  made 
against  these  men.      It  divides  itself  roughly  into  two  heads. 
There  is,  first,  the  charge  that  they  uttered  certain  words  upon  the 
occasion  of  this  demonstration,  and  that  is  separated  into  nine 
counts,  and  then  there  comes  a  general  charge  which  involves 
the  whole  of  them,  namely,  that  they  agreed  together.     I  won't 
use  the  word  ^'conspiracy,''  because  it  is  not  necessary,  and 
sometimes  the  word  ''  conspiracy  "  is  taken  in  a  worse  sense  than 
it  is  really  intended  to  bear  and  does  bear  in  law,  but  that  they 
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Uu}.        agreed  together  before  they  went  to  this  meeting  that  they  would 

V*  make   speeches  with  the  intention   of  exciting  the  people  to 

oTHEBs.      disorder.     I  am   unable  to  agree  entirely  with  the   Attomey- 

Greneral  when  he  says  that  the  real  charge  is  that^  thongh  these 

^^'  men  did  not  incite  or  contemplate  disorder^  yet^  as  it  was  the 
Sedition—  natural  consequence  of  the  words  they  used^  they  are  responsible 
Seditious  Hhu  for  it.  In  order  to  make  out  the  offence  of  speaking  seditious 
"S^"S'^  words  there  must  be  a  criminal  intent  upon  the  part  of  the 
SoSowedhy  accused^  they  must  be  words  spoken  with  a  seditious  intent; 
note— ^»ure-  aud^  although  it  is  a  good  working  rule^  to  say  that  a  man  must 
i  ^J^^^^  be  taken  to  intend  the  natural  consequences  of  his  acts,  and  it  is 
loorcfc  mohm  ^cry  proper  to  ask  a  jury  to  infer,  if  tnere  is  nothing  to  show  the 
—  Quegtions  contrary,  that  he  did  intend  the  natural  consequences  of  his  acts, 
for  jtary.  y^^^  {f  {^  {g  ghown  from  Other  circumstances,  that  he  did  not 
actually  intend  them,  I  do  not  see  how  you  can  ask  a  jury  to  act 
upon  what  has  then  become  a  legal  fiction.  I  am  glad  to  say 
that,  with  regard  to  this  matter,  I  have  the  authority  again  of 
Stephen,  J.,  who,  in  his  History  of  the  Criminal  Law,  has  dealt 
with  this  very  point,  he  deals  with  it  in  reference  to  the  question 
of  seditious  libel.  As  I  have  pointed  out  once  or  twice  before, 
so  far  as  the  adjective  "  seditious  '^  is  concerned,  that  is  common 
to  both  libel  and  slander,  and  whatever  is  true  of  the  word 
seditious  as  applied  to  libel,  is  equally  true  when  applied  to 
''  slander .^^  Stephen,  J.  says  :  (a)  **  To  make  the  criminality  of 
an  act  dependent  upon  the  intention  with  which  it  is  done,  is 
advisable  in  those  cases  only  in  which  the  intent  essential  to  the 
crime  is  capable  of  being  clearly  defined  and  readily  inferred 
from  the  facts.  Wounding,  with  intent  to  do  grievous  bodily 
harm,  breaking  into  a  house  with  intent  to  commit  a  felony, 
abduction  with  intent  to  marry  or  defile,  are  instances  of  such 
offences.  Even  in  these  cases,  however,  the  introduction  of  the 
term  intent  occasionally  led  either  to  a  failure  of  justice  or  to  the 
employment  of  something  approaching  to  a  legal  fiction  in  order 
to  avoid  it.  The  maxim  that  a  man  intends  the  natural 
consequences  of  his  acts  is  usually  true,  but  it  may  be  used  as  a 
way  of  saying  that,  because  reckless  indifference  to  probable 
consequence  is  morally  as  bad  as  an  intention  to  produce  those 
consequences,  the  two  things  ought  to  be  called  by  the  same 
name,  and  this  is  at  least  an  approach  to  a  legal  fiction.  It  is 
one  thing  to  write  with  a  distinct  intention  to  produce  dis- 
turbances, and  another  to  write  violently  and  recklessly  matter 
likely  to  produce  disturbances.^'  Now,  if  you  apply  that  last 
sentence  to  the  speaking  of  words,  of  course  it  is  precisely 
applicable  to  the  case  now  before  yon.  It  is  one  thing  to  spei^ 
with  the  distinct  intention  to  produce  disturbances,  and  another 
thing  to  speak   recklessly  and   violently  of  what  is  likely  to 

E reduce  disturbances.     I  must,  however,  notwithstanding  what  I 
ave  said  upon  that  subject,  go  on  to  tell  you  that  it  is  not  at  all 
necessary  to  the  offence  of  uttering  seditious  words  that  an  actual 

(a)  History  of  the  Orimixud  Law  of  BngUnd,  yoL  2,  p.  869. 
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riot  shonld  follow,  that  there  shoald  be  an  actual  disturbance  of        Rs^* 
the  public  peace^  it  is  the  uttering  with  the  intent  which  is  the    3„^''g  ^^ 
offence,  not  the  consequences  which  follow,  and  which  have  really      othus. 

nothing  to  do  with  the  offence.     A  man  cannot  escape  from  the        

consequences  of  uttering  words  with  intent  to  excite  people  to        ^^^' 
violence  solely  because  the  persons  to  whom  they  are  addressed     SedtHon^ 
may  be   too   wise   or    too   temperate    to    be  seduced  into  that  Seditious  kbei 
violence.      That   has,    however,   no   important   bearing  in  this    "^^j^ 
case.       If  you    come    to   the    conclusion    that    language   was    foUowailni 
used   by   the  defendants   or  any  of   them  upon    the   occasion  riou^Assut- 
of  that    meeting  in  Trafalgar- square,    and  that    it    was    their  j^g^'^^ 
intention  to  excite  the  people  to  violence  to  a  breach  of  the  words  spoken 
law,  why  then  that  would  undoubtedly  be  the  uttering  of  seditious  —  Qu^tions 
words.     And    I    apprehend    that    the    Attorney-G-eneral    was     Mfuiy. 
anxious  to  fortify  himself  with  this,  that  the  actual  disturbances 
were  the  natural  consequence  of  what  was  said,  and  perhaps  for 
more  than  one  reason.      In   the  first   place  the   Government 
undoubtedly  declined  to  prosecute  on  the  assumption  that  the 
defendants  had  actually  incited  to  these  particular  disturbances, 
and  although   that  as  I  have  said  is  not  at  all  necessary  or 
essential  to  the  procuring  of  a  conviction^  yet  undoubtedly  that 
is  the  moral  justification,  so  to  say,  the  grounds  upon  which  the 
Oovemment  do  place  the  action  which  they  take,  and  therefore  if 
they  can  show,  or  if  you  are  satisfied  that  these  disturbances, 
although  not  contemplated  by  the  defendants,  were  the  natural 
consequences  of  their  acts,  although  that  has  nothing  at  all  to 
do  with  the  charge  which  we  are  engaged  in  investigating,  yet 
it  does  affect  in  some  way  the  position  which  the  Government 
desire  to  take  up.     There  is  another  point,  however,  which  does 
affect  the  question  which  you  have  to  try,  and  it  is  this,  as  to 
the  language  used   by  the   defendant,   was   it  used   with   the 
intention  to  produce  violence.     As  something  no  doubt  may  be 
gathered  from  the  effect  which  was  actually  produced,  a  man  is 
not  at  liberty,  looking  at  the  question  whether  he  intended  the 
thing,  or  whether  he  was  morally  reckless  or  violent,  and  had 
no  regard  to  the  consequences ;  although  these  two  things  are 
not  the  same,  yet  they  run  very  nearly  into  one  another,  and 
there  does  come  a  point  when  one  must  say.  This  was  so  violent 
and  reckless  that  it  is  impossible  t<o  conceive  that  the  man  who 
uttered  this  did  not  intend  the  consequence  which  must  ensue 
from  it.     Again,  with  reference  to  conspiracy,  there  is  another 
passage  of  Stephen,  J/s  book,  where  he  says,  (a)  ^'  If  a  meeting 
IS   held  for  the  purpose  of  speaking  seditious  words   to  those 
who  may  attend  it,  those  who  take  part  in  that  design  are  guilty 
of  a  seditious  conspiracy .''     Now  in  order  to  have  a  conspiracy 
you  must  have  an  agreement  formed  beforehand  between  the 
parties  to  that  conspiracy,  that  they  will  hold  or  have  a  meetings 
and  that  the  words  there  spoken  shall  be  words  of  sedition.     As 

(a)  HUtory  of  the  Oriminal  Law  of  Bngland,  toI.  2,  p.  886. 
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l^m.  I  hare  said  I  do  not  see  any  evidence  that  at  all  points  to  any 
BuBNB*  AHD  B^^^  conspiracy^  and  I  certainly  should  recommend  yon  stronpfly 
not  to  pay  any  further  attention  to  that  part  of  the  case.  Bat 
the  Attorney-General  says^  and  very  properly^  although  there 
may  have  been  no  previous  conspiracy,  yet  when  people  do  go  to 
Santton  -  &  meeting  there  are  circumstances  under  which  a  man  may  be 
Seditious  Ubel  responsible  not  only  for  what  he  says,  but  also  for  what  someone 
Spe^^  else  says.  Now  what  are  those  circumstances  ?  Stephen,  J.  says : 
f^awedhy  '^  If  at  a  meeting  lawfully  convened  seditious  words  are  spoken, 
riou—Assui-  of  such  a  nature  as  are  likely  to  produce  a  breach  of  the  peace, 
2[^'^^?jJ^  that  meeting  may  become  unlawful,  and  all  those  who  speak 
words  spoken  the  words  Undoubtedly  are  guilty  of  uttering  seditions 
-^Quuiions  words,  and  those  who  do  anything  to  help  those  who 
for  jury,  q^q^]^  ^  producc  upon  the  hearers  the  natural  effect  of 
the  words  spoken/'  You  must  do  something  more  thao 
stand  by  and  say  nothing;  if  you  express  approval  of  the 
statements  of  speaJcers  who  utter  seditious  language  that  equally 
will  do ;  if  you  make  a  speech  calculated  to  help  that  part  of  the 
speech  made  by  someone  else,  and  which  excited  to  disorder ;  if 
you  do  anything  to  help  that  part  of  the  effect  upon  the  hearers, 
then  undoubtedly  you  will  be  guilty  of  uttering  seditious  words 
just  as  if  you  spoke  them  yourself.  But  there  must  be  some- 
thing of  that  kind,  if  one  man  uses  seditious  words  at  a  meeting 
those  who  stand  by  and  do  nothing,  although  they  do  not 
reprobate  them,  are  not  guilty  of  uttering  the  seditious  words. 
Those  even  who  make  a  speech  themselves  are  not  guilty  of 
uttering  seditious  words  unless  you  can  gather  from  the  language 
they  use  that  they  are  endeavouring  to  assist  the  other  man  in 
carrying  out  that  portion  of  his  speech,  and  bv  that  course 
endeavouring  to  assist  him  in  causing  his  words  which  excite  to 
disorder  to  produce  their  natural  effect  upon  the  people.  [The 
learned  judge  then  reviewed  the  evidence  given  on  the  part  of 
the  prosecution  and  the  defence,  and  pointed  out  that  there  was 
considerable  difficulty  in  separating  and  apportioning  the  different 
elements  which  contributed  to  the  riots,  tnat  public  meetings  and 
public  discussions  always  attracted  together  numbers  of  rough 
persons,  members  of  the  criminal  classes,  and  other  persons  not 
dishonest,  but  noisy  and  disorderly,  and  who  would  take  advan- 
tage of  the  absence  of  police  to  break  windows  and  smash  street 
lamps,  and  do  other  mischief  of  that  kind,  and  that  it  was 
impossible  to  say  that  any  disorder  that  arose  was  necessarily  due 
to  speeches  made  by  persons  who  were  themselves  orderly, 
because  of  the  presence  of  the  disorderly  elements  of  the  crowd 
who  had  collected  together,  and,  in  conclusion,  said :]  I  must 
now  leave  you  to  apply  the  principles  of  law  I  have  laid  down  to 
the  facts  which  have  been  laid  before  you.  I  have  to  remind 
you  of  what  you  are  asked  to  say.  What  you  are  asked  to 
decide  on  is  whether  the  prisoners— all  of  them  or  some  of  them^ 
and  if  some  of  them,  which  of  them— did  upon  this  occasion,  in 
Trafalgar-square,  incite  the  people  whom  they  were  addressing  to 
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redress  their  gnevance  by  violence.   Did  they  intentionally  inoifce        Rn« 
ill-wiU  between  different  classes  in  snch  a  way  as  to  be  likely  to  lead    ^~^  j^g^ 
to  a  disturbance  of  the  public  peace  f    I  have  already  told  yon  that      onoBik 
yon  must  take  a  broad  and  even  a  generous  view  of  the  whole  of  the 

case  presented  to  you.   You  must  not  attach  too  much  importance         

to  isolated  phrases^  but  you  must  look  at  the  general  gist  of  the     SedUioii^ 
matter.     You  must  consider  the  object  which  took  them  there^  SeditiouM  UbM 
the  way  they  set  about  attaining  it^  and  you  must  also  consider  to    "^^^ 
some  extent^  as  throwing  some  light  upon  your  decision,  whether    /oH^^by 
the  riots  which  actually  took  place  were  the  natural  consequences  riou  ^Assist' 
of  speeches  delivered  on  that  occasion.      I  cannot  conclude  IXi^^ftcSioS 
without  expressing  my  sense  of  the  extreme  folly  of  those  who  words  ipokw 
seek  to  excite  people  to  violence.     And  for  this  reason :  There  —  Q^^Bticm 
has  been  no  period  of  history  where  violence  was  so  practically     ^^  ^^' 
useless.    The  Oovernment  being  in  the  hands  of  the  people^  none 
can  hope  to  carry  out  by  force  views  which  he  might  be  able  to 
effect  by  prudence  and  consistency^  and  by  legal  and  legitimate 
means.     And  therefore,  to  incite  people  to  use  force  is  to  expose 
foolish  men,  and  men  who  do  not  see  the  danger  they  run,  into  a 
conflict  with  the  authorities  with  the  certainty  that  they  will  have 
to  pay  with  grievous  loss  of  life.     I  have  done  my  part  now,  it  is 
for  you  to  consider  and  deliberate  on  what  has  been  laid  before 
you,  and  then  to  say  what  you  find  is  your  verdict  in  this  case. 
The  jiiry  returned  a  verdict  of  Not  guiliy  as  to  each  of  the 
four  defendanis. 
Solicitors  for  the  prosecution.  The  Solidtora  to  the  Treasttry. 
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Tuesday,  Feb.  14,  1888. 

(Before  Lord  Colbbidgb,  C.J.) 

Beg.  v.  Bushbll.  (a) 

Pra4:tice — Assault — Prosecution  by  private  individual — Indepen^ 
dent  prosecution  by  police — Party  entitled  to  costs — 7  Oeo.  4, 
c.  64,  s.  22—24  ^  25  Vict.  c.  100,  s.  77. 

Where  the  principal  person  interested  in  prosecuting  a  prisoner  is 
desirous  of  conducing  the  prosecution,  he  is  entitled  to  do  so  a/nd 
to  be  allowed  the  costs  of  the  prosecution. 

In  a  case  of  aggravated  assault  by  a  prisoner  on  his  wife,  the  wife 

(a)  Reported  by  Bdwabd  J.  OmBOXi,  Eiq.,  Banister-at-Law. 
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Rao.  retained  a  eoUdtor  to  prosecute  her  huabcmd.     In  pursuance  of 

g^*  this  retainer,   the  solicitor  prepa/red  and  delivered  a  brief  to 

counsel  at  the  assizes,  with  instructions  to  conduct  the  prosecution. 

1888.  A.  constable  of  the  county  had  been  bound  over  by  recognizances 

PracH  ^  prosecute,  and  the  clerh  to  the  magistrates,  as  was  the  usual 

CostM-Auauh      custom,  prepared  and  delivered  a  brief  to  counsel  to  prosecute : 
—  Proseauion  Held,  that  the  conduct  of  a  prosecution  should  not  be  taken  ou^  of 
•^'w!ai(S1.       ^^^  hands  of  the  person  principally  interested,  if  that  person 
Independent       wishes  to  undertake  it, 
prosecution  hy  Reg.  V,  Yates  (7  Oox  0,  0.  861)  distinguished. 

poKce — 7  Geih 

*— 94U*25^  THHE  prisoner  Bushell  was  indicted  for  an  assault  occasion- 
Ftvi  <xiOO,  ^  ^g  actual  bodily  harm  on  his  wife  (24  &  25  Vict. 
«'77.  c.  100^  8.  47).  The  prisoner  had  been  charged  and  duly  com- 
mitted before  the  committing  magistrates  with  the  offence  above 
mentioned.  The  prisoner's  wife^  on  whose  information  the 
prosecution  was  instituted,  was  present  at  the  hearing  but  did 
not  apply  to  be  bound  over  to  prosecute.  She,  however,  employed 
a  solicitor,  who  had  delivered  a  brief  to  counsel,  to  appear  for  the 
prosecution  at  the  assizes.  The  magistrates  who  had  committed 
the  prisoner  for  trial  had  bound  over  a  constable  of  the  county 
police  to  prosecute,  and  he  had  employed  a  solicitor,  the  magis- 
trate's clerk,  and  that  gentleman  had  prepared  a  brief  which  he 
delivered  to  another  counsel,  with  instructions  to  conduct  the 
prosecution.  The  powers  of  allowing  costs  given  to  the  court  in 
such  cases  are  derived  from  7  Geo.  4,  c.  64,  s.  22,  and  24  &  25 
Vict.  c.  100,  s.  77.  (a) 

12.  Harington,  who  appeared  on  behalf  of  the  constable,  sub- 
mitted that  the  policeman  in  this  case  was  bound  over  by  the 
magistrates  to  prosecute.  Neither  the  wife  of  the  prisoner  nor 
her  solicitors  were  bound  over,  nor  did  they  ask  to  be  so  bound 
over.  On  the  authority  of  Reg.  v.  Ta;tes  (7  Oox  0.  0.  361)  it  is 
submitted  that  the  person  bound  over  to  prosecute  is  the  person 
who  should  be  allowed  the  expenses  of  the  prosecution  under 
7  Geo.  4,  c.  64,  s.  22,  and  24  &  25  Vict.  100,  s.  77. 

Oranstoun,  who  hctd  been  instructed  by  the  prosecutrix,  con- 
tended that  the  policeman,  having  been  bound  over  to  prosecute 
by  the  magistrate's  clerk,  saying  to  him,  "  I  bind  you  over  to 

(a)  7  Geo.  4,  o.  64,  8.  22.  With  regard  to  the  payment  of  the  ezpenses  of 
prosecutionB  for  felony,  be  it  enacted  that  the  court  before  which  any  person  shall  be 
prosecuted  or  tried  for  any  felony  is  hereby  authorised  and  empowered,  at  the  request 
of  the  prosecutor,  or  of  any  other  person  who  shall  appear  on  recognisance  or  «c6- 
pcena,  to  prosecute  or  give  evidence  against  any  person  accused  of  any  felony  to  order 
payment  unto  the  prosecutor  of  the  costs  and  expenses  which  such  prosecutor  shall 
incur  in  preferring  the  indictment,  and  also  payment  to  the  prosecutor  and  witnesses 
for  the  prosecution  of  such  sums  of  money  as  to  the  court  shall  seem  reason- 
able   .    .    . 

24  A  25  Yict.  c.  100,  s.  77.  The  court  before  which  any  misdemeanour,  indictable 
under  the  proyisions  of  this  Act,  shall  be  prosecuted  or  tried,  may  allow  the  costs  of 
the  prosecution  in  the  same  manner  as  m  cases  of  felony,  and  every  order  for  the 
payment  of  such  costs  shall  be  made  out  and  the  sum  of  money  mentioned  therein 
ptid  and  repaid  upon  the  same  terms  and  in  the  same  manner  in  all  respects  as  in 
oases  of  felony. 
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prosecute/'  there  had  practically  been  an  appointment  of  the        Rm. 
magistrates'  clerk  by  himself.    If  the  wife  wished  to  employ  her     gg-^'-i, 

own  advisers^  she  being  the  person  principally  aggiieved  in  the        

case^  ought  to  be  allowed  to  conduct  it  and  to  be  allowed  the  costs        1888. 
of  the  prosecution.  pTT  — 

Lord  CoLERiDQE^  C.J. — I  think  this  case  is  to  be  distinguished  Costs-AMouit 
from  Reg.  v.  Tates  (7  Cox  C.  C.  361).     That  case  arose  on  a  trial  — •  Prosecution 
for  manslaughter  and  the  principal  person  interested  was  dead,    •'^•'^^''f^ 
Martin^  B.  is  reported  to  have  said  in  that  case^  ^^It  is  not  the    independent 
same  as  a  case  of  burglary^  for  the  person  whose  house  is  broken  prosecution  by 
into  is  interested  in  the  prosecution^  but  here  the  person  interested  v**^^  ^' 
is  dead.''     But  in  this  case  the  person  interested  is  the  wife  of    '^24  /25 
the  prisoner^  the  person  upon  whom  the  assault^  with  the  commis-    Vkt,  c  100, 
sion  of  which  the  prisoner  is  charged,  was  committed.     I  under-        '*  ^^' 
stand  the  magistrates  expressed  no  opinion  on  the  pointy  and  I 
think  that  the  wife  had  rights,  of  which  she  ought  not  to  be 
deprived.     Where  there  is  a  private  prosecutor,  and  that  prose- 
cutor conducts  the  case  before  the  magistrates,  I  do  not  think  the 
magistrates'  clerk  ought  to  step  in  and  take  the  case  out  of  the 
private  prosecutor's  hands.     The  wife  will  therefore  be  allowed 
the  costs  of  the  prosecution. 

Solicitors :  Q.  0.  OoJmore,  Birmingham ;  W.  0.  Robins,  Bir- 
mingham. 


QUEEN'S  BENCH  DIVISION. 

Friday,  Jem.  20,  1888. 

(Before  M^thbw  and  Smith^  J  J.) 

Sauhbbbs  (app.)  V.  Pitvield  (resp.).(a) 

Ground  Game  Act,  1880  (43  ^  44  Vict.  c.  -47),  s.  6—''  8:pring 
traps  except  in  rabbit  holes  " — *'  Person  having  a  right  of  killing 
ground  game  tmder  this  Act  or  otherwise  " — Tenant  with  right 
of  shooting. 

A  tenant  of  land  who  is  under  his  agreement  entitled  to  the  game 
and  right  of  shooting  thereon  is  liable  to  a  penalty,  under  the 
6th  section  of  the  Ground  Game  Act  1880  (43  <$*  44  Vict.  c.  47), 

(a)  Reported  by  JosvH  Siotb,  Esq.,  Barrister-at-Law. 
?0K.  XVI.  B  B 
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Saundbrs        for  employing  spring  traps  in  the  open  for  the  purpose  of  killing 
Pj^^^  ground  game. 

1888.        nnHIS  was  a  case  stated  by  jastices  of  the  ooanty  of  Somerset 
-L     under  20  &  21  Vict.  c.  43. 

Ground  game 

— Spiina  traps  ^ 

set  in  the  open  OASB, 

--Taftant  with      (jpon  the  hearing  of  a  certain  information  preferred  by  the 

^  _  48 V  44  appellant  against  the  respondent  under  sect.  6  of  the  Ground 

l/tct.ci7,8.e.  Game  Act,  1880  (43  &  44  Vict.  c.  47),  charging  the  respondent 

for  that  he,  on  the  16th  day  of  August,  1887,  at  Coombe  Ferry  in 

that  county,  did  unlawfully  for  the  purpose  of  killing  ground 

game  employ  certain  spring  traps,  the  same  not  being  in  rabbit 

holes,    in  a  certain    close   of   land   in  the    occupation    of  one 

John  Pitfield,  contrary  to  the  form  of  the  statue  in  such  case 

« made  and  provided,  we  dismissed  the  information. 

The  following  facts  were  proved  before  us : — 

The  appellant  was  a  game  watcher  in  the  employ  of  the  lessee 
under  a  deed  dated  the  7th  day  of  April,  1887,  for  a  term  of  three 
years  from  the  13th  day  of  April,  1887,  of  the  game  and  of  the 
sole  right  of  shooting  over  an  estate  called  the  Sandhill  Estate. 

On  the  15th  day  of  August,  1887,  the  appellant  found  three 
springs  set  in  a  certain  close  of  land  at  Coombe  Ferry,  forming 
part  of  that  estate,  in  the  occupation  of  John  Pitfield,  the  father 
of  the  respondent. 

The  spring  traps  were  not  set  in  rabbit  holes,  but  one  of  such 
traps  was  set  in  the  open  twelve  yards  oS  a  wood  adjoining  the 
close,  and  the  other  two  were  set  in  the  open  close  to  a  bank. 

The  respondent,  on  being  found  examining  the  springs,  claimed 
a  right  to  set  them. 

It  was  proved,  on  behalf  of  the  respondent,  that  the  close  was 
in  the  occupation  of  the  father  of  the  respondent,  who  was  tenant 
of  it  from  year  to  year  under  a  parol  agreement  made  by  him  in 
the  year  1881  with  the  owner,  prior  to  the  above-mentioned 
lease  of  the  game  and  right  of  shooting  granted  by  him,  by  which 
the  owner  did  not  reserve  the  game. 

The  respondent  set  the  traps  for  the  purpose  of  taking 
rabbits  by  the  direction  of  his  father,  the  occupier. 

It  was  submitted,  on  behalf  of  the  respondent,  that  the  lease 
of  the  game  and  the  right  of  shooting  was  inoperative  during  the 
existence  of  the  prior  letting  to  the  respondent's  father,  and  that 
inasmuch  as  under  such  parol  letting  there  was  no  reservation 
of  the  game  or  of  a  right  of  shooting,  the  respondent's  father  was 
entitled  to  the  game  and  right  of  shooting  on  the  close  during 
the  continaance  of  his  tenancy,  and  that  the  6th  section  of  the 
Ground  Game  Act,  1880  (43  &  44  Vict.  c.  47)  did  not  apply  to 
him ;  the  respondent's  solicitor  citing  the  case  of  Smith  v.  Hunt 
(50  L.  T.  Bep.  N.  S.  422),  and  contending  that  the  expression 
"  or  otherwise  "  in  the  6th  section  was  not  intended  to  apply  to 
the  case  of  a  tenant  who  had  the  game  and  the  right  of  shooting 
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by  virtue  of  the  terms  of  his  holdings  or  in  conseqaenoe  of  snch     Saundbbs 
game  and  right  not  being  reserved  by  the  landlord.  pTmL 

The  jostices  dismissed  the  information^  being  of  opinion  that       

the  6th  section  of  the  G-roand  Game  Act  did  not  apply  to  this        1888. 
case ;  and  held  farther,  that  the  parol  letting  of  the  close  without  ^  ""T 
reserving  the  game  in  law  vested  the  game  and  right  of  sporting  ^^in/^ps 
on  such  land  in  the  occupier,  and  that  during  the  existence  of  set  in  me  open 
such  tenancy  the  subsequent  lease  of  the  game  and  right  ^^'^^T^r^^? 
shooting  was,  so  far  as  this  close  of  land  was  concerned,  inoperative ;  i!^  —  43'^  44 
and  further,  that  the  father  o^the  respondent  stood  in  the  same  T7ctc.47,s.  6. 
position  as  the  owner  of  the  land  as  far  as  the  game  and  rabbits 
were  concerned,  and  that  under  the  circumstances  they  were  not 
justified  in  convicting  the  respondent  of  the  offence  charged  in 
the  information. 

The  questions  of  law  upon  which  the  case  was  stated  for  the 
opinion  of  the  court  therefore  were  : 

(1)  Whether  the  respondent  acting  by  the  directions  and 
under  the  authority  of  his  father,  an  occupier  of  land,  with  no 
reservation  of  game,  who  for  the  purpose  of  killing  ground  game 
employs  spring  traps  on  the  land  otherwise  than  in  rabbit  holes,  is 
liable  to  a  penalty  under  the  Ground  Game  Act,  1880  (43  &  44 
Vict.  c.  47). 

(2)  Whether  the  6th  section  of  the  Ground  Game  Act,  1880, 
renders  the  tenant  who  has  the  right  to  the  game  on  the  land  in 
his  occupation  vested  in  him  by  virtue  of  the  terms  in  his  agree- 
ment, or  persons  acting  by  his  direction,  liable  to  a  penalty  for 
employing  spring  traps  on  the  land  occupied  by  him  for  the 
purpose  of  taJcing  ground  game  otherwise  than  in  rabbit  holes. 

If  the  court  should  be  of  opinion  that  the  decision  of  the 
judges  dismissing  the  information  was  wrong,  then  the  court  was 
to  remit  the  case  back  to  them  for  further  consideration  ;  but  if 
otherwise,  then  their  decision  was  to  stand. 

The  6th  section  of  the  Ground  Game  Act,  1880  (43  &  44  Vict. 
c.  47)  is  as  follows : 

Sect.  6.  No  person  having  a  right  of  killing  ground  game  under  this  Act,  or  other- 
wiflAy  shall  use  any  fire  arms  for  the  purpose  of  killing  ground  game  between  the 
expiration  of  the  first  hour  after  sunset  and  the  commencement  of  the  last  hour 
before  sunrise ;  and  no  such  person  shall,  for  the  purpose  of  killing  ground  game, 
employ  spring  traps,  except  in  rabbit  holes,  nor  employ  poison ;  and  any  person 
acting  in  contravention  of  this  section  shall,  on  summary  conviction,  be  liable  to  a 
penalty  not  exceeding  two  pounds. 

Willis  Bund  for  the  appellant. — ^The  respondent  is  within  the 
plain  words  of  the  6th  section  of  the  Act.  The  justices,  in  dis- 
missing the  information,  relied  upon  the  case  of  Smith  v.  Hunt 
(54  L.  T.  Rep.  N.  S.  422),  where  it  was  decided  that  the  Act  does 
not  apply  to  an  owner  of  land  doing  any  of  the  acts  prohibited 
upon  his  own  land,  on  the  ground  that  the  Legislature  had  no 
intention  of  restricting  the  undoubted  rights  which  landlords 
possessed  before  the  Act  was  passed  to  deal  with  their  land  and 
kill  the  game  thereon  in  any  way  they  liked.  [Smith,  J. — The 
court  only  decided  in  that  case  that  the  Act  does  not  apply  to 
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Sadhdkbs     owners  occupying  their  own  land.]     The  fact  that  the  occupier 
J'^        in  this  case  had  under  his  agreement  a  right  to  the  game  and  the 
right  of   shooting  does  not  operate  to  take  him   oat  of   the 
1888.       provisions  of  the  Act.     [He  was  stopped  by  the  Court.] 
^  ~r  J.  A.  Thome  for  the  respondent. — ^Apart  from  the  Ground 

—&^Ti/trap8  Crame  Act^  1880^  there  can  be  no  question  that  a  tenant  of  land 
set  in  m  open  under  a  parol  agreement  in  which  there  was  no  reservation  of 
T^"^  "^'^  the  game  and  the  right  of  shooting,  was  entitled  to  all  the  ground 
f^o-— 43  j*44^^^  winged  game,  and  also  to  kill  it  as  he  liked^  and  to  set 
i^t.c.47,«.6.  spring  traps  in  the  open  for  thai  purpose,  if  he  chose  to  do  so. 
That  being  so,  the  object  of  the  Act  is  not  to  curtail  the  rights 
of  the  occupier,  or  to  take  away  any  right  which  he  possessed 
before  the  Act,  but  to  confer  upon  him  farther  rights,  viz.^  a 
concurrent  right  with  the  owner  of  killing  the  ground  game  in  all 
cases.  The  Act,  in  shorty  is  not  for  the  detriment  but  for  the 
benefit  of  the  occupier,  as  is  shown  by  the  preamble,  which 
recites  that,  ''it  is  expedient  in  the  interests  of  good  husbandry 
and  for  the  better  security  for  the  capital  and  labour  invested  by 
the  occupiers  of  land  in  the  cultivation  of  the  soil,  that  further 
provision  should  be  made  to  enable  such  occupiers  to  protect  their 
crops  from  injury  and  loss  by  ground  game"  Then  the  true 
scope  of  the  Act  is  shown  by  the  Ist  section,  which  gives  every 
occupier  a  right  inseparable  from  his  occupation  to  kUl  ground 
game  concurrently  with  any  other  person  entitled  to  kill  it ;  and 
all  the  Bubseauent  sections  are  framed  with  a  view  of  regulating 
the  rights  of  the  various  parties  interested  as  declared  in  the 
1st  section.  Throughout  the  whole  of  the  Act  there  is  nothing 
to  show  that  the  Legislature  intended  to  take  away  from  any 
occupier,  any  more  than  from  any  landlord,  any  right  which  he 
possessed  before  the  Act.  The  only  section  relied  on  by  the 
appellant  as  having  this  effect  is  the  6th  section,  it  being  contended 
that  the  occupier  in  this  case  comes  within  the  general  words 
''  or  otherwise.^'  But  it  has  already  been  decided  in  Smith  v. 
Himt  (54  L.  T.  Rep.  N.  S.  422)  that  those  words  cannot  receive 
their  widest  interpretation,  and  do  not  include  owners,  although 
they  are  clearly  persons  having  a  right  of  killing  ground  other- 
wise than  under  the  Act.  The  object  of  the  Act,  it  is  pointed 
out  in  that  case  by  Mathew,  J.^  is  to  protect  occupiers  against 
landilords  inclined  to  overstock  the  land  with  hares  and  rabbits^ 
and  not  to  restrict  pre-existing  rights.  Besides,  the  only  object 
of  forbidding  the  use  of  spring  traps  is  to  prevent  the  destruction 
of  the  winged  game>  which  in  this  case  belongs  to  the  occupier^ 
and  therefore  no  reason  exists  for  enforcing  the  provision  against 
him.  [Smith,  J. — ^Why  should  not  the  object  be  to  prevent  the 
destruction  of  foxes  f  1  do  not  at  all  suggest  that  it  is,  but  why 
are  we  to  say  that  it  is  not  f  ]  That  consideration  would  have 
equally  applied  in  Smith  v.  Eimt.  [Smith^  J.— -That  case  only 
decides  that  owners  of  land  are  not  within  the  Act.]  Neither 
is  an  occupier  on  whom  the  Act  confers  no  additional  right, 
and  on  whom  the  Act  has  no  effect  at  all^  unless  it  is  to  be  held 
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that  he  is  deprived  nnder  this  section  of  a  right  which  he  enjoyed     ^mDwaa 

before.  PrmmD 

Mathbw^  J. — In  this  case  the  justices  have  refused  to  convict        ' 

the  respondent^  who  in  my  opinion  comes  within  the  words  of       1888. 
the  6th  section  of  this  statute.     The  case  must  therefore  be  (;,.,„^J^^„„^ 
remitted  to  them   with   an  intimation  of  our  opinion  to  that  .^no  trc^w 

effect.  set  in  m$  open 

Smith,  J. — ^I  am  of  the  same  opinion^  and  I  should  like  to  '^'^f^^J^. 
state  my  reasons.  In  Smith  v.  Hunt  (54  L.  T.  Bep.  N.  S*  ing^  42^44 
422)  we  came  to  the  conclusion  that  the  6th  section  does  not  apply  Vict  c.47,«.6. 
to  owners  killing  the  ground  game  on  their  own  land^  because  it 
appeared  to  us  that,  while  the  whole  of  the  rest  of  the  Act  was 
in  derogation  of  the  rights  of  owners,  giving  the  occupiers  con- 
current rights  with  them  of  killing  the  game,  the  6th  section 
is  for  their  benefit  to  prevent  the  wholesale  destruction  of  the 
ground  game.  It  is  now  said  that  we  must  go  further,  and  say 
that,  because  the  whole  of  the  rest  of  the  Act  is  in  favour  of 
occupiers,  the  6th  section  cannot  be  read  as  containing  anything 
prejudicial  to  them,  and  that  an  occupier  who  has  the  right  of 
shooting  over  his  land  does  not  come  within  the  section,  because 
if  the  Act  had  not  been  passed  he  would  have  had  a  right  to  do 
the  acts  it  prohibits.  I  do  not  think  that  this  is  so.  I  think 
therefore  that  the  case  must  be  sent  back  to  the  justices  with  an 
intimation  of  our  opinion  that  they  ought  to  convict  the  respon- 
dent. 

Solicitors  for  the  appellant,  Penley  and  Qruhbe,  for  Taylor, 
Taunton. 

Solicitor  for  the  respondent,  W.  W.  Watkins,  Tiverton. 


QUEEN'S   BENCH   DIVISION. 

Wednesday,  Jan,  18, 1888, 

(Before  Hawkins  and  Grantham,  JJ.) 

Nicholson  (app.)  v.  Booth  and  Natlob  (resps.)  (a) 

Asaavlt  —  C<ynim(m  assa/uM  —  Conviction — Oompladnt  by  or  on 
behalf  of  the  party  aggrieved — Condition  precedent — 24  ^  25 
Vict.  c.  100,  8.  42. 

{a\  Reported  by  W.  P.  Eykbslbt,  Esq.,  Barrister-at-Law. 
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NioHOLBoir  A  complaint  by  or  on  behalf  of  a  person  aggrieved  by  a  common 

Booth  ahd  fl««<*^^^  o^  battery  is  a  condition  precedent  to  the  exercise  by 

Natlob  justices  of  their  jv/risdiction  to  sum/ma/rily  convict  an  offender 

'  vmder  24  ^  25  Vict.  c.  100,  s.  42. 

^^^  A  poKcO'Constable  who  takes  a  charge  of  comm>on  assault  from  the 

Practice—  person  assaulted  is  not,   on   the  failwre  of  the  complainant 

Common  personally  to  prefer  the  charge  before  the  justices,  a  party  who 

'^^itT^t  ^^^  prefer  the  complairdi  on  behalf  of  the  person  aggrieved. 

aggrieved  —    „__ 

Condition pre^  fXlHIS  was  a  caso  stated  by  lastices  under  42  &  43  Vict. 

cedent—  Com-     I        /»    AQ 

plaint  laid  by    "%,^  .     .  ,  i.     . 

constable—  The  material  facts  were  as  follows : 
24  ^  26  Vict.  1.  At  a  petty  session,  holden  at  the  borough  of  Bolton  on  the 
c.  100,5. 42.  26th  day  of  September,  1887,  Richard  Nicholson  (the  appellant) 
was  charged  with  having,  on  the  24th  day  of  September,  nnlaw- 
fuUy  assaulted  and  beaten  one  George  Naylor  (the  respondent), 
of  the  said  borough,  contrary  to  the  statute  in  such  case  made 
and  provided. 

2.  The  appellant  was,  on  the  24th  day  of  September,  1887, 
apprehended  by  tho  police  and  taken  to  the  police-office,  and 
there  charged  by  the  respondent  with  assault  in  the  presence 
and  hearing  of  the  appellant.  On  the  following  day  the  appellant 
was  released  from  custody  on  entering  into  a  recognisance  con- 
ditioned to  appear  before  the  justices  on  the  26th  day  of  September 
to  answer  the  charge.  On  the  morning  of  that  day  the  respon- 
dent George  Naylor  did  not  appear  before  the  justices,  and  a 
complaint  was  then  made  to  a  justice  as  to  the  charge  of  assault 
by  one  Peter  Booth,  on  behalf  of  the  respondent,  under  24  &  25 
Vict.  c.  100,  s.  42,  the  said  Peter  Booth  being  a  sergeant  of 
police  to  whom  such  charge  had  been  made  by  the  respondent 
previously,  and  such  justices  thereupon  issued  a  summons  against 
the  appellant  for  such  assault.  No  evidence  was  given  that  the 
respondent  requested  the  said  Booth  to  lay  the  complaint. 

3.  Four  police-constables  were  called,  and  in  their  evidence 
deposed  to  seeing  the  appellant  strike  the  respondent  Naylor 
with  his  clenched  fist,  and  that  he  was  seized  and  taken  to  the 
police-station.  The  evidence  of  the  respondent  Booth  was  as 
follows : 

I  am  a  sergeant  in  the  Bolton  Police  Force.  On  Saturday,  the  24th  day  of 
September,  1887, 1  was  on  duty  at  the  police-station.  I  was  in  charge  of  the  police- 
ofiSce.  In  the  appellant^s  presence  the  respondent  Naylor  g&Ye  his  name,  and  said 
that  the  appellant  had  struck  him  several  times  about  tifie  head.  I  then  entered  the 
charge  of  assault  made  by  the  respondent  in  the  charge-book.  The  appellant  said, 
"  I  did  it ;  I  am  very  sorry."  I  produced  the  charge-book.  I  laid  the  complaint  for 
the  assault  on  behalf  of  the  respondent  Naylor.  The  appellant  was  afterwards 
bailed  out  to  answer  the  ohai^  of  assaulting  Naylor. 

4.  The  appellant's  solicitor  cross-examined  the  witnesses  on 
the  charge  of  assault,  and  made  no  objection  to  the  justices 
hearing  the  charge. 

5.  l^he  appellant's  solicitor  contended  (a)  that  there  was  no 
evidence  to  show  that  Naylor  intended  to  prosecute;  (6)  that 
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there  was  no  party  aggrieved ;  (c)  that  the  party  sapposed  to  be  Niohouov 

aggrieved  did  not  anthorise  the  issning  of  the  sammons.  booth    nd 
6.  The  instioeB  oyerroled  the  appellant's  solicitor's  objections,      natlor. 

and  foand  the  appellant  guilty  of  the  charge  of  assault,   and        

adjndged  him  to  be  imprisoned  for  one  calendar  month  with  hard        ^^^ 

labour.  Practic^^ 

The  question  for  the  opinion  of  the  court  was,  whether  the      Ommon 
appellant  was  properly  convicted.  "^Mby^ty 

By  24  &  25  Vict.  c.  100,  s.  42  :  Sr'pTa. 

Where  any  person  shall  tmlawfally  asBault  or  beat  any  other  person,  two  justices  cedent — Com- 

of  the  peace,  upon  complaint  by  or  on  behalf  of  the  party  aggrieved,  may  hear  and  plaint  laid  by 

determine  snoh  offence,  and  the  offender  shall,  upon  conviction  thereof  before  them,  at  constable  — 

the  discretion  of  the  jostioes,  either  be  committed  to  the  common  gaol  or  house  of  2\  ^*  25  Vict. 

correction,  there  to  be  imprisoned  with  or  without  hard  labour  for  any  term  not  c.  100,  s.  42. 
exoeediog  two  months,  or  else  shall  forfeit  and  pay  such  fine  as  shall  appear  to  them 
to  be  meet)  not  exceeding,  together  with  costs  (if  ordered),  the  sum  of  five  pounds. 

By  sect.  43  : 

Where  any  person  shall  be  charged  before  two  justices  of  the  peace  with  an  assault 
or  battery  upon  any  male  child  whose  age  shall  not  in  the  opinion  of  such  justices 
exceed  fourteen  years,  or  upon  any  female,  either  upon  the  complaint  of  the  party 
aggrieved  or  otherwise,  the  said  justices,  if  the  assault  or  battery  is  of  such  an  aggra- 
vated nature  that  it  cannot  in  their  opinion  be  sufficiently  punished  under  the 
provisions  hereinbefore  contained  as  to  assaults  and  batteries,  may  proceed  to  hear 
and  determine  the  same  in  a  summary  way,  and  if  the  same  be  proved,  may  convict 
the  person  accused  ;  and  every  such  offender  shall  be  liable  to  be  imprisoned  .  .  . 
with  or  without  hard  labour  for  any  period  not  exceeding  six  months,  or  to  pay  a  fine 
not  exceeding    .    .    .    twenty  pounds. 

By  sect.  45 : 

If  any  person  against  whom  any  such  complaint  as  in  either  of  the  last  three 
preceding  sections  mentioned  shall  have  been  preferred  by  or  on  behalf  of  the  party 
aggrieved  .  .  .  having  been  convicted,  shall  have  paid  the  whole  amount 
adjudged  to  be  paid,  or  shall  have  suffered  the  imprisonment  or  imprisonment  with 
hard  Is^ur  awarded,  in  every  such  case  he  shall  be  released  from  all  further  or 
other  proceedings,  civil  or  criminal,  for  the  same  cause. 

By  9  Geo.  4,  c.  31,  s.  27  : 

Whereas  it  is  expedient  that  a  summary  power  of  punishing  persons  for  common 
aasaults  and  batteries  should  be  provided  under  the  limitations  hereinafter  mentioned, 
be  it  therefore  enacted  that  where  any  person  shall  unlawfully  assault  or  beat  any 
other  person,  it  shall  be  lawful  for  any  justices  of  the  peace,  upon  complaint  of  the 
party  aggrieved,  to  hear  and  determine  such  offence,  and  the  offender  upon  conviction 
thereof  before  them  shall  forfeit  and  pay  such  fine  as  shall  appear  to  them  to  be  meet, 
not  exceeding  .  .  .  five  pounds  .  .  .  and  if  such  fine  .  .  .  shall  not  be 
paid  ...  it  shall  be  lawful  for  them  to  commit  the  offender  to  the  common  gaol 
or  house  of  correction,  there  to  be  imprisoned  for  any  term  not  exceeding  two  calendar 
months. 

Tickell  for  the  appellant. — This  conviction  should  be  quashed 
on  the  ground  that  the  justices  who  convicted  the  appellant  of 
the  assault  and  sentenced  him  to  a  month's  imprisonment  had  no 
jurisdiction  to  entertain  the  charge  preferred  against  him  and 
convict  him.  The  case  finds  that  no  complaint  of  the  assault 
committed  by  the  appellant  on  the  respondent  Naylor  was  made 
by  or  on  behalf  of  Naylor.  It  is  clear  that  the  complaint  before 
the  justices  was  made  by  Booths  the  serjeant  of  police,  who 
originally  took  down  Naylor's  complaint  and  entered  it  in  the 
charge-book.    A  complaint  by  or  on  behalf  of  the  party  aggrieved 
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NiGHouK>N    by  an  assault  is  a  condition  precedent  to  the  jorisdiction  of 

;i«  —'     ..  justices  to  try  the  offence  in  a  summary  way.    The  reason  of  this 

Natlob.      ^b  plain :    If  a  person  is  convictea  of  a  common  assault  under 

—        sect.  42  of  24  &  25  Vict.  c.  100^  or  of  an  aggravated  assault 

J^-        under  sect.  43  of  the  same  Act,  and  is  punished,  whether  by  the 

Practice--    payment  of  a  fine  or  suffering  imprisonment,  by  virtue  of  sect.  45 

Common      such  fine  Or  imprisonment  operates  as  a  release  from  liability  to 

^^uTtT^^^  all  further  proceedings,  civil  or  criminal.     It  may  well  be  that  a 

aggrieved  —  person  who  is  assaulted  and  has   made   a  charge  against  the 

Condition  pre-  offender  to  tho  police,  is  desirous  of  afterwards  withdrawing  from 

SwflJ^SX  ^^^  charge  before  the  justices  in  order  to  reserve  his  civil  right  of 

congtahk  -^    bringing  an  action  for  damages  in  respect  of  the  assault,  which 

24  ^  26  Vict,  would  be  destroyed  if  he  proceeded  to  a  criminal  conviction : 

c.  100, «.  42.   (jj^g^  ^  j)^y^  20  L.  J.  189,  M.  C. ;  Master  and  Wife  v.  Brown, 

34  L.  T.  Rep.  N.  S.  254 ;  1  0.  P,  Div.  97.)     A  person  aggrieved 

might  no  doubt  be  represented  by  a  solicitor  to  prefer  a  charge  of 

assault,  because  it  would  be  a  reasonable  assumption  that  the 

solicitor  was  acting  on  behalf  of  his  client  and  by  his  directions. 

The  complaint  in  sect.   42   means   legal  complaint.      A  mere 

.    complaint  to  a  policeman  is  not  such;  the  complaint  must  be 

preferred  before  the  justices  or  their  clerk  in  a  legal  and  formal 

manner. 

No  counsel  appeared  for  the  respondents. 
Hawkins,  J. — I  am  of  opinion  that  the  appellant  is  entitled  to 
have  the  conviction  against  him  quashed,  on  the  ground  that  it 
was  made  without  jurisdiction.  Sect.  42  of  24  &  25  Vict.  c.  100, 
under  which  summary  proceedings  for  a  common  assault  are  to 
be  taken,  provides  that  if  a  person  shall  unlawfully  assault 
another  person,  two  justices  of  the  peace  upon  complaint  by  or 
on  behalf  of  the  party  aggrieved  may  hear  and  deterinine  such 
offence,  and  the  offender  upon  conviction  may  be  summarily 
punished  by  imprisonment  or  fine.  The  jurisdiction  to  convict 
for  a  common  assault  depends  on  the  language  of  the  statute, 
and  without  sect.  42  of  the  Act  in  question  they  could  have  no 
power  to  deal  summarily  with  a  common  assault.  They  are  given 
that  jurisdiction  only  on  condition  of  the  person  aggrieved  by 
the  common  assault  coming  before  them  and  making  complaint ; 
if  he  fail  to  do  so  their  jurisdiction  does  not  exist.  There  are 
good  reasons  for  making  the  personal  complaint  a  condition 
precedent.  A  person  when  assaulled  may  be  so  assaulted  as  to 
sustain  grievous  injury  entitling  him  to  compensation  for  his 
great  bodily  suffering,  or  the  assault  may  be  accompanied  by 
such  insulting  conduct  as  well  as  bodily  suffering  that  he  would 
be  entitled  to  damages  for  the  insult  and  contumely  offered  to 
him,  as  well  as  for  the  bodily  injuries.  It  is  well  known  that 
considerable  damages  are  given  in  actions  for  assault.  It  may, 
therefore,  well  happen  that  a  person  aggrieved  by  an  assault  may 
not  desire  to  have  the  person  assaulted  convicted,  for  the  convic- 
tion would  operate  as  a  bar  to  his  civil  remedy.  Now,  if  justices 
could  convict  mthout  the  complaint  of  the  party  aggrieved  by  an 
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assanlt^  they  would  have  the  power  to  bar  the  right  of  the  person  Nichot^son 
aggrieved  to  bring  his  action  for  damages.  Sects.  44  and  45,  ^fy^^  ^j^d 
when  read  together  with  sect.  42,  give  the  prosecutor  the  option      Natlos. 

whether  he  will  pursue  his  civil  or  criminal  remedy.     Otherwise        

the  defendant  committing  the  assault  would  be  liable  to  the       ^[fff* 
double  penalty  of  being  convicted  and  mulcted  in  damages.    The    Practice^ 
jurisdiction,  then,  of  the  justices  must  be  based  on  a  complaint      Common 
made  by  the  party  aggrieved.     No  doubt,  an  application  may  be  "^^t^'*^;' 
made  on  behalf  of  the  party  aggrieved;  he  may  be  too  ill  to   a^^nSeS—- 
attend,  or  for  some  other  reason  may  be  compelled  to  send  some-  Condition  ^re- 
one  to  represent  him  and  prefer  the  charge  before  the  justices,  l^-^l'^^^,' 
But  the  mere  complaint  of  the  police-constable  who  takes  down   comtahie  — 
the  charge  is  not  enough.     Suppose  the  person  assaulted  does  24  ^  25  Viet, 
make  a  charge  at  the  time  to  a  police-constable,  he  may  subse-   <^  ^^»  '•  ^^' 
qnently  choose  to  withdraw  the  charge,  for  he  might  desire  or  be 
advised  to  reserve  his  right  to  the  civil  remedy.     This  provision 
in  sect.  42  we  find  in  sect.  27  of  9  Geo.  4,  c.  31.     The  case  of  Reg. 
V.  Beny  {vbi  stip.),  a  decision  on   the  earlier  Act,  though  not 
absolutely  in  point  for  the  present  case,  yet  shows  that  the  assent 
of  the  party  aggrieved  to  a  conviction  by  the  justices  is  necessary 
to  give  them  jurisdiction.     I  think  that  authority  on  the  subject 
is  not  actually  needed.     If  the  justices  had  had  in  that  case 
jurisdiction  to  convict,  they  would  have  had  a  right  to  do  so,  and 
the  party  aggrieved  could  not  have  stopped  them  from  so  doing. 
But  the  woT^ds  of  the  Act  are  plain.     Without  the  Act  of  Parlia- 
ment the  justices  have   no  power  to  convict  summarily  of  an 
assault;  whereas  by  virtue  of  the  Act  they  can  do  so,  but  there 
is  a  condition  precedent  to  their  jurisdiction,  viz.,  complaint  by 
or  on  behalf  of  the  person  aggrieved.     In  the  present  case  there 
was  no  complaint  by  the  person  aggrieved  except  at  the  police- 
station  ;  and  the  police-constable  had  no  authority  to  prefer  the 
charge  on  the  following  day  in  the  absence  of  the  complainant. 
I  am  of  opinion  that  the  conviction  ought  to  be  quashed. 

Gbaktham,  J. — I  am  of  the  same  opinion.  I  think  the 
meaning  of  the  statute  is,  that  the  complainant  must  appear 
before  the  justices  and  make  his  complaint,  or  delegate  some 
person  on  his  behalf  to  do  so.  When  the  party  does  not  so 
appear,  the  justices  should  treat  the  matter  as  though  there  was 
no  evidence  to  support  the  charge,  and  dismiss  it.  In  the  present 
circumstances  the  conviction  ought  to  be  quashed. 

Oonviction  quashed. 

Solicitors  for  the  appellant.  Cheater,  Mayhew,  Broome,  and 
Oriffiths,  for  Mathew  Field,  Bolton. 
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QUEEN'S  BENCH  DIVISION. 

Saturday,  January  14,  1888. 

(Before  Mataew  and  Smith,  JJ.) 

Etlb  (app.)  V.  Babbob  (reap.)  (a) 

Practice — Prosecution  by  local  authority — Delegation  of  the  right 
to  prosecute — Power  of  local  authority  to  delegate  prosecution 
to  police — Public  Ilealth  Act,  1875,  s.  259. 

A  local  board  acting  under  an  Act  which  embodied  the  provisions 
of  sect.  259  of  the  Public  Health  Act^  1875,  passed  a  resolution 
that  in  pursuance  of  the  power  vested  in  them  by  sect.  259 
of  the  Public  Health,  1875,  the  superintendent  and  the  sergeants 
of  the  county  police,  for  the  time  being  acting  within  the 
district,  be  authorised  as  officers  of  the  board  to  institute  and 
prosecute  all  such  proceedings  as  might  be  necessary  against 
persons  offending  against  certain  specified  clauses  of  the  Local 
Act. 

In  an  information  preferred  by  the  swperintendent  of  police  against 
the  appellant  for  an  offence  under  the  Act : 

Held,  that  the  local  board  had  no  power  under  sect,  259  of  the 
Public  Health  Act,  1875,  to  delegate  the  prosecution  to  the  police, 
who  were  not  officers  of  the  board,  nor  under  their  control* 

CASE  stated  by  justices  of  the  peace  for  the  county  of  Devon 
under  an  order  of  the  Queen's  Bench  Division  of  the  High 
Court. 

1.  Upon  the  hearing  of  a  certain  information  preferred  by 
Douglas  Barbor,  superintendent  of  police,  in  that  behalf  duly 
authorised  as  an  officer  of  the  Local  Board  of  Health  for  the 
urban  sanitary  district  of  Torquay,  by  virtue  of  a  certain  autho- 
rity in  writing  bearing  date  the  6th  of  August,  1886  (hereinafter 
called  the  respondent),  against  Tom  Kyle  (hereinafter  called  the 
appellant),  in  and  by  which  information  it  was  alleged  that  on  the 
16th  day  of  January,  1887,  such  day  being  a  Sunday,  he,  Tom 
Eyle,  did  form  part  of  a  procession,  accompanied  by  instrumental 
music,  in  the  streets  known  as  Upton-road  and  Union-street, 
within  the  urban  sanitary  district  of  Torquay,  in  the  said  county, 
contrary  to  the  Torquay  Harbour  and  District  Act,  1886,  s.  38. 

We  convicted  the  appellant  of  the  said  offence,  and  adjudged 
him  to  forfeit  and  pay  the  sum  of  9^.,  and  also  to  pay  the  further 
sum  of  lis.  for  costs,  forthwith,  and  in  default  of  payment  it 
was  adjudged  that  the  sums  due  under  such  adjudication  should 

(a)  Reported  by  Hbnst  Leigh,  Esq.,  Barrister-at-Law. 
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be  levied  by  distress  and  sale  of  the  goods  of  the  said  appellant^  Etlb 
and  in  default  of  sufficient  distress  such  appellant  should  be  b*^« 
imprisoned  for  the  space  of  fourteen  days.  

2.  It  was  proved  that  the  said  appellant  did  so  form  part  of  a        1888. 
procession  accompanied  by  instrumental  music^  to  wit,  a  con-     ry  ^_ 
certina^  on  the  16th  day  of  January^  such  day  being  a  Sunday^  Proteeution  by 
within  the  limits  of  the  said  Torquay  urban  sanitary  district.         heal  authority 

3.  That  the  followin^r  is  a  copy  of  the  said  authority,  under  —J^^y^ 
whicli  the    Baid   information   was  preferred  by  the  respondent   ^tX 
against  the  appellant^  and  which  was  produced  at  the  hearing      police-^ 
and  put  in  as  evidence.  ^  *  ^^  j^i^' 

^  c.  55,  &  269. 

WiUi  reference  to  sect.  5  of  the  Torquay  Harbour  and  District  Act,  1886,  and  the 
report  of  the  Roads  Committee,  dated  the  5th  instant,  it  was  resolved  that  in 
parsnance  of  the  power  vested  in  this  board  by  the  269th  section  of  the  Pablio  Health 
Act,  1875,  the  superintendent  and  the  sergeant  or  sergeants  of  the  county  police  for 
the  time  being  acting  within  the  district  of  Torquay,  be  authorised  as  officers  of  the 
board,  to  institute  and  prosecute,  from  time  to  time,  all  such  proceedings  as  may  be 
neeeasary  against  any  person  or  persons  offending  against,  or  committing  any  of  the 
offences  mentioned  in  the  29tb,  82nd,  SSrd,  84th,  85th,  86th,  38th,  89th,  40th,  42nd, 
and  44th  sections  of  the  Torquay  Harbour  and  District  Act,  1886. 

4.  That  such  authority  of  the  said  local  board  of  health  for  the 
urban  sanitary  district  of  Torquay  was  specially  given  to  the  said 
respondent^  as  an  officer  of  the  board,  in  pursuance  of  the  259th 
section  of  the  Public  Health  Act,  1875,  such  section  being  as 
follows : 

Any  local  authority  may  appear  before  any  court  or  in  any  legal  proceeding  by 
their  clerk  or  by  any  officer  or  member  auUiorised  generally  or  in  respect  of  any 
special  proceeding  by  resolution  of  such  authority,  and  their  clerk  or  any  officer  or 
member  so  authoriscid  shall  be  at  liberty  to  institute  and  carry  on  any  proceeding 
which  the  local  authority  is  authorised  to  institute  and  carry  on  under  this  Act. 

5.  That  by  schedule  1, "  Rules  as  to  Meetings  and  Proceedings/' 
paragraph  10  of  the  same  Public  Health  Act,  1875,  a  copy  of 
any  such  resolution  as  aforesaid  is  receivable  in  evidence. 

6.  That  sect.  88  of  the  Torquay  Harbour  and  District  Act, 
1886,  under  which  proceediugs  as  aforesaid  were  taken  against 
the  appellant,  is  as  follows  : 

Police  Regulations. 

No  procession  shall  take  place  on  a  Sunday  in  any  street  or  public  place  in  the 
district,  accompanied  by  any  instrumental  music,  fireworks,  discharge  of  cannons  or 
firearms,  or  other  disturbing  noise,  provided  that  the  foregoing  prohibition  shall  not 
apply  to  any  of  Her  Majesty's  Naval,  Military,  or  Volunteer  Forces. 

7.  That  by  sect.  113  all  offences  against  this  Act  (the  Torquay 
Harbour  and  District  Act,  1886)  may  be  prosecuted  and  penalties 
recovered  and  applied  in  manner  provided  by  sects.  251  and 
254  of  the  Public  Health  Act,  1875,  as  if  such  offences  were 
offences  against  the  Public  Health  Act,  1875. 

8.  That  by  sect.  5  of  the  same  Torquay  Harbour  and  District 
Act,  1886,  it  is  enacted  as  follows : 

Thia  Act  shall  be  executed  by  the  board  with  the  powers,  duties,  and  indemnities 
conferred  and  imposed  by  and  according  to  the  provisions  of  the  Public  Health  Acts, 
and  those  Acts  shall,  in  relation  to  the  board  and  the  several  objects  and  purposes  of 
thia  Act,  be  read  and  conatmed  as  if  the  purposes  and  provisiona  of  this  Act  were 
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Ktlb         purposes  and  proviaions  of  those  Acts  so  far  as  the  same  shall  be  applicable  thereto, 
o.  and  except  so  far  as  any  proyisions  of  those  Acts  are  expressly  varied  or  otherwise 

Babbor.       provided  for  by  this  Act. 

1888  9.  That  by  the  said  254th  section  of  the  Pablic  Health  Act^ 

— 7  _    1875,  as  embodied  in  the  said  118th  section  of  the  Torquay 

Pros^HoiTlnf  Harbour  and  District  Act,  1886,  one-half  of  the  penalty  shall  go 

local  authority  to  the  informer  and  the  remainder  to  the  local  authority  of  the 

■^IMfgaHon  district,  but  that  if  the  local  authority  are  the  informers  they 

premie  to    shall  be  entitled  to  the  whole  penalty  recovered. 

police -^         10.  That  by  the  latter  part  of  the  189th  section  of  the  Public 

^^^^  Sq**  ■^^^^^'^  ^^^f  1875,  authority  is  given  to  the  local  authority  to  also 

^     ' '  appoint  such  assistants  and  other  officers  and  servants  as  may  be 

necessary  and  proper  for  the  efficient  execution  of  the  Public 

Health  Act. 

On  the  part  of  the  appellant  it  was  contended  as  follows  : 

That  the  superintendent  of  police  at  Torquay  was  not  a  com- 
petent person  to  lay  the  said  information,  sect.  5  of  the  said  Torquay 
Harbour  and  District  Act,  1886,  requiring  that  such  Act  should 
be  executed  by  the  board,  otherwise  the  local  board  of  health  for 
the  urban  sanitary  district  of  Torquay,  of  which  urban  authority 
he,  the  respondent,  was  not  a  member  or  an  officer. 

That  the  copy  resolution  produced  by  the  superintendent  of 
police  was  not  a  sufficient  authority  for  him  to  lay  the  informa- 
tion, inasmuch  as  the  said  resolution  gave  him  no  such  authority 
by  name. 

That  as  no  separate  police  force  for  the  district  of  Torquay 
existed,  the  police  as  there  stationed  being  a  portion  of  the 
county  constabulary,  under  the  orders  of  the  chief  constable  of 
the  county,  were  in  no  way  accountable  to  the  local  authority. 

That  sect.  259  of  the  Public  Health  Act,  1875,  did  not  form 
part  of  the  Torquay  Harbour  and  District  Act,  1886,  as  by 
sect.  113  of  the  latter  Act  the  only  sections  of  the  Public  Health 
Act,  1875,  embodied  in  the  Harbour  and  District  Act  are 
sects.  251  and  254,  and  that  if  it  had  been  intended  that 
sect.  259  of  the  Public  Health  Act,  1875,  should  apply  it  would 
have  been  specifically  referred  to  in  the  said  Harbour  Act. 

That  as  the  38th  section  of  the  Harbour  Act  was  of  so 
stringent  a  nature  and  only  of  local  application,  the  local  board 
should  itself  determine  as  to  any  specific  prosecution  to  be 
instituted,  and  that  only  after  such  a  determination  could  such  a 
prosecution  be  undertaken. 

The  questions  of  law  upon  which  the  case  was  stated  for  the 
opinion  of  the  High  Court  were : 

(1)  Whether  by  reason  of  specific  mention  being  made  of 
sects.  251  and  254  of  the  Public  Health  Act,  1875,  in  the 
113th  section  of  the  Torquay  Harbour  and  District  Act,  1886, 
as  those  under  which  offences  may  be  prosecuted  and  recovered 
and  applied,  sects.  253  and  259  of  the  same  Public  Health  Act 
are  provisions  coming  within  the  exception  contained  in  the 
latter  part  of  sect.  5  of  the  Torquay  Harbour  and  District  Act^ 
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1886,  as  proyisions  expressly  varied,  or  otliermse  provided  for,        Ktlb 
and  consequently  not  within  the  operation  of  the  said  Harbour      3^^^^,^^ 
and  District  Act.  

(2)  Whether  the  local  board's  general  authority  to  the  super-        1888. 
intendent  of  police  of  the  Torquay  district  under  the  259th  section    p^^TJ"  _ 
of  the  Public  Health  Act,  1875,  to  institute  and  prosecute  &om  Prosecution  by 
time  to  time  all  such  proceedings  as  may  be  necessary  against  ioeal  authority 
persons  offending  against  or  committing  any  of  the   offences  'ZP^fl^ 
mentioned  {inter  alia)  the  38th  section  of  the  said  Harbour  Act  is   prowcuu  to 
sufficient  and  good  in  law.  poUce^ 

(3)  Whether  in  view  of  sects.  189  and  259   of  the   Public  ^  */^  Ybt 
Health  Act,  1875,  and  the  Acts  incorporated,  and  the  consequent    '     ' 
duties  invested  in  such  superintendent  of  police,  for  the  purposes 

named  in  paragraphs  11  and  12,  prior  to  the  passing  of  the 
Torquay  Harbour  and  District  Act,  1886,  he,  the  respondent, 
as  such  superintendent,  was  or  was  not  at  the  time  of  the  further 
authority  of  the  6th  day  of  August,  1886,  in  relation  to  this 
particular  matter  de  faeto  an  officer  of  the  said  local  authority. 

(4)  Whether  or  not,  under  the  terms  of  such  authority,  the 
respondent,  as  such  superintendent  of  police,  was  thereby  also 
constituted  an  officer  of  the  said  local  authority. 

If  the  court  should  be  of  the  opinion  that  the  said  conviction 
was  legally  and  properly  made,  then  the  said  conviction  was  to 
stand,  but  if  the  court  should  be  of  opinion  otherwise,  then  the 
said  information  was  to  be  dismissed. 

Home  Payne,  Q.O.  and  Duke  for  the  appellant. — By  sect.  253 
of  the  Public  Hefdth  Act,  1875,  proceedings  for  the  recovery  of 
any  penalties  under  the  Act  cannot  be  taken  by  any  person  other 
than  the  party  aggrieved,  or  by  the  local  authority  of  the  district, 
without  the  consent  in  writing  of  the  Attorney-General.  Here 
the  respondent,  who  is  suing  for  those  penalties,  is  not  the  person 
aggrieved.  Sect.  259  of  the  Act  empowers  the  local  authority 
to  prosecute  by  their  clerk,  or  by  one  of  their  officers  under  their 
own  control,  but  it  does  not  give  the  power  to  delegate  the 
prosecution  to  a  police  superintendent  who  is  not  under  their 
control.  Hence  the  resolution  of  the  6th  day  of  August,  1886, 
did  not  give  the  respondent  the  right  to  lay  this  information 
against  the  appellant. 

The  respondent  did  not  appear. 

Mathbw,  J. — ^It  is  clear,  to  my  mind,  that  this  conviction  must 
be  quashed.  The  justices  have  misinterpreted  sect.  259  of  the 
Public  Health  Act,  1875.  They  have  thought  that  under  that 
section  they  could  delegate  the  right  to  prosecute  to  the  police, 
but  they  were  clearly  wrong  in  that. 

Smith,  J. — I  am  of  the  same  opinion. 

Conviction  quashed. 

Solicitors  for  the  appellant.  Ranger  and  Burton,  for  Square, 
BrOgman,  and  Bond,  Plymouth. 
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QUEEN'S    BENCH   DIVISION. 

Saturday,  Jan.  14, 1888. 

(Before  Mathew  and  Smith^  J  J.) 

Nbwton  (app.)  V,  MoNKCOM  (resp.)  (a) 

Sale  of  unsound  meat — Conviction  of  under-hailiff — Person  "  to 
whom  the  earns  belongs" — Public  Health  Act,  1875,  ss, 
116,  117. 

The  appellant  was  an  under-bailiff  on  the  estate  of  N,,  a  large 
landowner,  and  it  was  his  duty  to  receive  instructions  from,  and 
obey  the  orders  of,  the  head  bailiff.  Two  cows  belonging  to  N. 
were  slaughtered,  as  they  were  affected  by  disease  ;  the  appellant 
was  not  present  when  the  cows  were  slaughtered,  but  on  the 
same  day  he  was  told  by  the  head  bailiff  to  send  the  meat  to 
Portsmouth,  a/nd  to  go  there  himself  to  meet  it.  The  appellant  went 
to  Portsmouth  on  the  following  day,  and  saw  a  butcher  named 
B.,  and  on  the  next  day,  the  head  bailiff,  having  been  told  that 
the  meat  had  not  been  sent  off,  directed  the  appellant  to  take  the 
meat  to  P.  railway  station  and  consign  it  to  the  butcher.  The 
transit  of  the  msat  to  the  P.  station  was  superintended  by  the 
appellant,  who  took  charge  of  it.  It  was  then  sent  by  train  in 
the  appellant's  own  name  to  the  butcher  o^  Portsmouth,  the 
appellant  sending  a  telegram  to  the  butclter,  ''  Two  carcases  of 
meat  addressed  to  you ;  make  best  of  it"  The  butcher*  replied 
that  the  meat,  which  was  then  lying  at  Portsmouth  railway • 
staiion  was  no  use  to  him.  The  appellant  then  sent  a  telegram 
to  the  station-master :  '^  Ask  consignee  to  do  the  best  he  can.  If 
he  can't  dispose  of  it,  ask  him  to  bury  it,  and  charge  sender 
expenses."  The  meat  was  seized  while  lying  at  the  station,  and 
condemned  as  unsound. 

Upon  these  facts  the  appellant  was  convicted,  under  the  With 
section  of  the  Public  Health  Act,  1875,  of  exposing  unsound 
msatfor  sale,  as  being  tlie person  ''to  whom  the  same  belonged." 

Held,  quashing  the  conviction,  that  there  was  no  evidence  whatever 
upon  the  facts,  to  show  that  the  appellant  was  the  person  '^  to 
whom  the  meai  belonged"  within  the  meaning  of  the  With 
section  of  the  Act. 

THIS  was  an  appeal  tried  before  me,  the  undersigned,  George 
Deedes  Warry,  Esq.,  Recorder  of  Portsmouth,  at  the  Easter 
Quarter  Sessions  holden  in  and  for  the  borough  of  Portsmouth, 

(a)  Reported  by  Hbnrt  Leigh,  Esq.,  Barristor-at-Law. 
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on  the  Slat  day  of  March^  and  by  adjournment  in  April,  1887,     Nbwtoh 
against  a  conviction  made  on  the  12th  day  of  January  by  three    jjq„^qo„ 

justices  of  the  peace  for  the  said  borough,  whereby  the  appellant,        

the  said  James  Bonsted  Newton,  was  convicted,  under  sects.  116        1888. 
and  117  of  the  Public  Health  Act,  1875,  for  that  on  the  30th  day  u^^  ^^ 
of  October,  1886,  certain  meat,  to  wit,  ten  pieces  of  meat  were     ^SaU  hy 
found  by  the   above-named  respondent.      William   Monkcom,  under^hmUff^ 
inspector  of  nuisances  to  the  urban  sanitary  authority  in  and  for    *,|,j^^J^ 
the  said  borough,  deposited  in  a  certain  place,  to  wit,  at  the    belongs''^ 
Portsmouth  Town  railway  station,  in  the  parish  of  Portsea,  in  88  ^  89  Vkt. 
the  said  borough,  for  the  purpose  of  sale,   and  intended  for  <^- ^^j  JJ;  ^18, 
the  food  of  man,  and  such  meat  appearing  to  the  said  George 
William  Monkcom,  as  such  inspector  of  nuisances  as  aforesaid, 
upon  inspection  and  examination  to  be  unfit  for  the  food  of  man, 
he  did  seize  and  carry  away  the  same,  in  order  to  have  the  same 
dealt  with  by  a  justice,  and  the  said  meat  so  seized  as  aforesaid, 
afterwards  appearing  to  Edward  Kent  Parson,  Esq.,  one  of  Her 
Majesty's  justices  of  the  peace  in  and  for  the  said  borough,  to  be 
unfit  for  the  food  of  man,  he  did  condemn  the  same,  and  he  did 
order  the  same  to  be  destroyed,  and  for  that  the  above-named 
appellant,  the  said  J.  B.  Newton,  was  the  person  to  whom  the 
same  belonged.    And  it  was  adjudged  that  the  said  J.  B.  Newton, 
for  his  said  ofience,  should  forfeit  and  pay  to  the  clerk  of  the 
said  court,  the  sum  of  10{.  for  each  of  the  said  ten  pieces  of 
meat,  making  together  the  sum  of  lOOZ.  as  a  penalty;  |aid  also 
to  pay  the  said  U*.  W.  Monkcom  the  sum  of  9Z.  3«.  4(2.  for  costs, 
and  in  default  of  payment,  it  was  adjudged  that  the  sums  due 
under  the  said  adjudication  should  be  levied  by  distress  and  sale 
of  the  above-named  appellant's  goods,  and  in  default  of  sufficient 
distress,  that  the  said  appellant  should  be  imprisoned  for  the 
space  of  three  months.     Upon  the  hearing  of  the  said  appeal  I 
confirmed  the  said  conviction,  subject  to  the  following. 

Gasb. 

1.  The  appellant  was,  in  the  month  of  October,  1886,  one  of 
several  under-bailiffs  in  the  employ  of  William  Nicholson,  Esq., 
of  Basing  Park,  near  Petersfield,  in  the  county  of  Southampton, 
who  is  a  large  landowner  in  the  said  county,  farming  some  4000 
acres,  and  has  several  under-bailifis  employed  upon  his  farms. 
The  head  bailiff  to  the  said  William  Nicholson  is  and  was,  in 
the  month  of  October,  1886,  and  for  upwards  of  twenty  years 
previously,  one  Joseph  Hudspith,  and  it  was  the  duty  of  the 
appellant  to  receive  instructions  from,  and  obey  the  orders  of, 
the  said  head  bailiff. 

2.  On  the  24th  day  of  August,  1886,  the  said  head  bailiff 
purchased  for  the  said  William  Nicholson,  at  Chichester,  eighty- 
seven  cows,  which  were  forthwith  removed  to  Basing  Park,  and 
there  divided  into  three  or  four  lots  ;  three  cows  of  one  lot  being 
separated,  and  put  with  fourteen  home-bred  ones,  in  Bromfield 
Farm.     About  a  fortnight  after  the  eighty-seven  cows  arrived 
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NswTON     from  Chichester^  an  outbreak  of  plearo-pneamonia  broke  oat 
^'         amongst  the  cattle  at  Basing  Park^  and  fifty-nine  of  those  were 

obhged  to  be  slaaghtered. 

1888.  3.  On  Thursday,   the  28th  day  of  October,  1886,  two  of  the 

^    '~T'       said  three  cows  were  slaughtered  by  order  of  the  said  Joseph 

—  Sals  hy    Hudspith  by  a  man  named  Albert  Handsford,  under  the  direction 

under-bailiff"  of  an  under-bailiff  named  Charles  Asted,  at  one  of  the  farms 

'h^^^^    called  Church  Farm,  belonging  to  the  said  William  Nicholson. 

behnaa**^     ^he  two   carcases  were   divided   into  ten  pieces  by   the  said 

88  j*  89  Vici,^  Albert   Handsford   in   an    unskilful   manner,   he   not   being   a 

c.  66,  M.  116,  professional  butcher,  and  were  hung  up  in  a  stable  on  the  said 

farm.     The  appellant  was  not  present  at  the   time  when   the 

cows  were  slaughtered.     The  third  cow  had  been  previously 

skughtered  owing  to  its  being  what  is  termed  in  agricultural 

language  a  "  waster,^'  and  was  buried. 

4.  The  said  Joseph  Hudspith,  on  the  said  28th  day  of  October, 
told  Asted  to  tell  the  appellant  to  send  the  meat  to  Portsmouth 
to  meet  him,  the  appellant,  who  was  going  to  Portsmouth  to 
meet  it  there.  These  orders  were  given  on  Thursday,  the  28th 
day  of  October.  The  appellant  accordingly  went  to  Portsmouth 
on  the  29th  day  of  October,  and  saw  a  certain  butcher  named 
Batchelor,  who  had  not  previously  received  any  dead  meat  from 
the  said  William  Nicholson's  farms.  By  a  mistake  the  meat  did 
not  go  to  Portsmouth  on  Friday,  the  29th. 

5.  On  Saturday,  the  30th  day  of  October,  the  said  Joseph 
Hudspith,  having  been  informed  that  the  meat  had  not  started 
on  the  previous  day,  the  appellant  was  directed  by  Hudspith 
to  take  it  to  Petersfield  station,  and  consign  it  to  Batchelor. 
Accordingly  the  meat  was  put  into  a  cart,  and  conveyed  a 
distance  of  six  miles  to  Petersfield  railway-station. 

The  transit  from  Petersfield  was  superintended  by  the  appel- 
lant, who  then  took  charge  of  the  meat.  When  it  arrivea  at 
Petersfield  station,  it  was  sent  by  passenger  train,  in  the 
appellant's  own  name,  to  Batchelor  at  Portsmouth,  the  said  train 
starting  at  about  eleven  o'clock  in  the  morning. 

The  following  is  a  copy  of  the  way  bill  accompanying  the  said 
meat: 

London  and  South- Western  Railway. 

Way  bill  for  miBoellaneouB  traffic  by  paasenger  train  from  Petersfield  to  Ports- 
month. 

80th  day  of  Oct.  1886. 

Departure  9.30  o'clock  train. 


Sender. 

Number  and  description  of 
packages. 

Oonsignee,  Destination. 

Four  sides  beef,  bag. 

Batchelor,  112,  Fratton-street. 
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6.  The  appellant  then  telegraphed  to  the  said    Batchelor  as      Nbwton 

follows :  MoK^'flOif 

Petersfield  Railway  SUtion,  11.15.         "O^kook. 
Reoeiyed  here,  11.85.  ^ggg 

Mr.  Batchelor,  Fratton-Btreet,  Portsmoath.  * 

Two  carcases  of  beef  by  11  train  addressed  to  you,  make  best  of  it  Unsound  meat 

Jambs  B.  Nbwtoh.         _g^^  ^ 

On  the  afternoon  of  the  same  day,  appellant  received  a  tele-  ^nder-baHiff'^ 
gram  from  the  said  Batchelor  as  follows  :  whmnMOM 

Portsmouth  Railway  Station,  12.40.  heiongs  "— 

Received  here,  12.49.  38  ^  89  Vict. 

Mr.  Newton,  Bordeam,  Petersfield.  c-  65,  u,  116, 

Beef  no  use  to  me,  I  could  not  find  customer.    Gome  yourself.    At  station  not  fit  ^^7* 
to  look  at,  too  dirty.                                                                                   Batchklor. 

7.  On  the  same  afternoon,  namely,  Saturday,  the  30th  day  of 
October,  the  station-master  at  Petersfield,  one  Chandler,  handed 
the  appellant  the  following  telegram,  which  had  been  previously 
received  by  the  station-master  at  Petersfield  from  the  station- 
master  at  Portsmoath : 

From  Greenwood,  i  To  Agent, 

Portsmouth  Station.  |  Petersfield  Station. 

Railway  Station,  Portsmouth.        1.10  p.m. 
Batehelor's  meat.    Tour  9.30  bill  this  day  is  refused  by  consigaee.     Received  too 
late  to  be  any  use  to  him.    Wire  me  as  to  disposal  quickly. 

The  appellant  thereupon  proceeded  to  Petersfield,  and  there 
saw  the  station-master  at  Petersfield,  the  said  Mr.  Chandler,  who, 
at  the  appellant's  request,  then  sent  the  following  telegram  to 
the  station-master  at  Portsmoath  : 

From  Chandler,  I  To  Greenwood, 

Petersfield.  |  Portsmouth  Station. 

Your  telegram  Batchelor*s  meat.    Ask  consignee  to  do  the  best  he  can  with  it.    If 
he  cannot  dispose  of  it,  ask  him  to  bury  it,  and  charge  sender  expenses. 

This  telegram  was  despatched  about  8  p.m.  on  Saturday,  the 
30th  day  of  October.  The  said  telegram  was  handed  to  the  said 
Batchelor  on  the  same  afternoon. 

8.  On  the  same  afternoon  the  said  Batchelor,  after  inspecting 
the  said  mSat,  and  after  the  receipt  of  the  telegram,  had  an 
interview  with  one  Jones,  a  butcher,  and  proposed  that  he  should 
buy  the  said  meat.  The  said  Jones  consented  to  buy  it,  provided 
that  it  should  be  passed  by  the  sanitary  officer.  The  said 
Batchelor  and  Jones  then  communicated  with  the  respondent, 
who  is  the  sanitary  inspector  for  Portsmouth,  who  thereupon 
proceeded  to  the  railway-station  and  inspected  the  said  meat, 
and  found  it  to  be  unfit  for  food,  and  seized  it  accordingly. 

9.  On  its  arrival  at  Portsmouth  the  said  meat  had  been  put, 
first  on  a  trolly,  and  then  into  the  pound  which  is  used  for  the 
deposit  of  meat,  fish,  and  other  food,  and  on  that  same 
afternoon  was  seized  by  the  respondent,  as  the  inspector  of 
nuisances,  as  above  mentioned.  On  the  1st  day  of  November 
the  appellant  called  on  one  Bell,  who  is  the  chief  inspector  of 
nuisances  for  the  borough  of  Portsmouth,  and  said  he  had  called 
about  some  meat  which  had  been  seized  on  the  Saturday,  and 

VOL.  XVI.  c  c 
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Nkwton  asked  whether  he  should  hear  anything  more  about  it.     Bell 

»    ^'  replied  that  wasa«matter  for  the  committee  to  determine.     The 

*  appellant  said  if  anything  more  was  done  about  the  meat  he 

1888.  wished  the  communication  to  be  made  to  him  privately,  and  left 

Unsound  meat  ^®  8^^®SS. 

—  SaU  hy        ^0.  Several  witnesses  were  called  on  behalf  of  the  respondent, 

under-bailiff'^  who  saw  the  meat  at  Portsmouth  station,  and  they  all  pronounced 

*•  Person  to    j|.  i^ngound,  unwholesome,  and  unfit  for  the  food  of  man.     Under 

heiongs''—     the  abovo  circumstauccs,   I  held,  from  the  evidence  adduced 

38  ir  39  Vict,  before  me,  that  the  said  meat  was  deposited  at  the  Portsmouth 

c.  56,  M.  116,  railway-stetiou  for  the  purpose  of  sale,  or  preparation  for  sale, 

and  was  intended  foi  the  food  of  man.     I  also  held  that  the  said 

meat  was  unsound,  unwholesome,  and  unfit  for  the  food  of  man  to 

the  knowledge  of  the  appellant,  and  within  the  meaning  of  the 

116th  section  of  the  Public  Health  Act,  1875.     I  also  held  that 

the  appellant  was  the  person  to  whom  the  same  belonged,  and 

in  whose  possession  it  was  at  the  time  when  it  was  so  deposited 

at  the  Portsmouth  railway-station  within  the   meaning  of  the 

117th  section  of  the  same  Act;  but  I  also  held  that  there  was  not 

sufficient  evidence  before  me  to  show  that  the  appellant  actually 

knew  that  the  two  carcases  were  affected  with  the  disease  of 

pleuro-pneumonia. 

The  question  for  the  opinion  of  the  court  is :  Whether,  upon 
the  facts  above  stated,  the  appellant  was  properly  convicted  as 
hereinbefore  set  forth.  If  the  court  should  be  of  that  opinion, 
then  the  order  of  sessions  confirming  the  said  conviction  is  to 
stand ;  otherwise  the  said  order  is  to  be  quashed. 

Lv/mley  Smith,  Q.O.  and  (?.  (?.  Oreenwood  for  the  appellants. — 
By  sect.  117  of  the  Act  three  persons  are  liable — ^namely,  the 
owner  of  the  meat,  the  person  in  whose  possession  it  is  found, 
and  the  person  in  whose  premises  it  is  found.  There  was  no 
evidence  at  all  that  the  appellant  was  the  owner,  or  the  person  to 
whom  the  meat  belonged;  in  fact,  it  is  quite  clear  that  Mr. 
Nicholson  was  the  owner.  There  are  two  distinct  offences  pointed 
out  by  the  section  :  {Whit^  v.  Redfem,  41  L.  T.  Rep'.  N.  S.  524; 
5  Q.  B.  Div.  15;  49  L.  J.  19,  M.  0.)  The  meat  must  be 
deposited  for  sale  at  the  moment  of  seizure,  which  was  not  so  in 
the  present  case  :  {Vinter  v.  Hind,  48  L.  T.  Rep.  N.  S.  359;  10 
Q.  B.  Div.  63 ;  52  L.  J.  93,  M.  C). 

Sir  E.  Clarke  (S.-G.),  Bullen  and  Temple  Oooke  for  the  respon- 
dent.— The  person  "to  whom  the  meat  belongs^*  means  the 
person  who  has  the  control  or  possession  of  the  meat  for  the 
purpose  of  sale.  The  person  who  takes  upon  himself  to  give 
directions  in  his  own  name  is  the  person  liable,  and  here  Newton 
gave  all  the  orders  and  directions  as  to  the  disposal  of  the  meat. 
[Smith,  J. — If  you  had  convicted  the  appellant  as  being  the 
person  in  possession  of  the  meat,  you  would  have  been  all  right.] 
The  man  in  whose  possession  it  was  was  Batchelor,  an  innocent 
person.  Here  these  are  the  findings :  the  meat  was  unsound^ 
and  known  to  be  so  by  the  sender,  so  every  part  of  the  section  is 
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fulfilled.     The  actual  person  who  was  criminal  in  the  matter  was      Nbwton 
before  the  court,  and  was  properly  convicted.  Mokkoom. 

Mathbw,  J. — I  think  our  judgment  here  must  be  for  the  appel-       

lant.     From  the  facts  of  the  case  there  was  nothing  to  warrant        1888. 
the  finding  of  the  justices.     It  seems  to  me  as  clear  as  the  day  j/„,o'J^^gaf 
that  there  was  no  evidence  whatever  to  justify  the  conclusion     — &/«  by 
that  the  meat  ''  belonged  "  to  the  appellant.     There  is  no  doubt  under-haiUff-^ 
whatever  as  to  the  condition  of  the  meat,  but  all  the  facts  of  the    l^^^'^^l 
case  are  quite  consistent  with  the  entire  innocence  of  the  appel-    belongs  **— 
lant  as  to  the  charge  on  which  he  was  convicted.    In  order  to  88  <f  89  vku 
sustain  this  conviction  it  was  necessary  to  show  that  the  appel-  ^  ^^'^"^  ^^^' 
lant  was  the  owner  of  the  meat,  and  as  there  was  no  such  evidence 
I  think  this  conviction  must  be  quashed. 

Smith,  J. — ^I  am  of  the  same  opinion.  It  seems  to  me  that  two 
classes  of  persons  may  be  convicted  under  sect.  117,  namely,  the 
person  to  whom  the  meat  belonged,  and  the  person  in  whose 
possession  or  on  whose  premises  it  was  found.  In  this  case  the 
under-bailifE  has  been  found  to  be  the  person  to  whom  it 
''  belonged,'^  and  the  question  is,  whether  there  was  any  evidence 
on  which  the  learned  recorder  could  find  that  the  under-bailiff 
was  the  person  to  whom  the  meat  belonged.  In  my  opinion 
there  was  no  evidence  whatever  that  the  meat  belonged  to  the 
under-bailiff,  and  therefore  the  conviction  against  him  cannot  be 
supported. 

Oonviction  quashed. 

Solicitors  for  the  appellant,  Soames,  Edwards,  and  Jones,  for 
Soames  and  Oapam,  Petersfield. 

Solicitor  for  the  respondent.  Mills,  for  Feltham,  Portsea. 
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Saturday,  April  21,  1888. 

(Before  Lord  Colebidoe,  C.J.,  Manistt,  ELlwkins,  M^thew,  and 

Smith,  J  J.) 

Reg.  v.  Stephens,  (a) 

Embezzlement — Separate  charges  included  in  one  indictment — 
Evidence  of  motive  and  intention — Admissibility  of  evidence  on 
all  charges  in  support  of  conviction  on  each  charge — Acquittal 
on  one  of  the  charges — Presumption  a«  to  intention, 

(ct)  Reported  by  R.  GuNNiifOHAM  Gum,  Esq.,  Barrister-at-Law. 
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Embezzlement 
— Evidenoe  of 

intention^- 
Several  charges 
in  same  indtct- 
meat — Evi- 
dence on  one 
chargeadmitted 
on  another 
charge — 
Acquittal  on 
one  of  the 
charges — Pre- 
gumption  as  to 
intention. 


An  indictment  charged  a  prisoner  with  having  as  a  booking  clerk 
of  certain  steamship  ovmers  embezzled  the  money  of  his  m^isiters 
on  three  separate  occasions,  the  charges  being  contained  in  three 
counts  of  the  saws  indictment.  In  support  of  thefi/rst  count 
it  was  proved,  am,ongst  other  things,  that  the  prisoner  received 
money  for  the  carriage  of  animals  by  steamer  which  it  was  his 
duty  to  pay  over  to  his  masters'  cashier;  in  support  of  the 
second  count,  that  he  was  supplied  with  a  number  of  tickets  for 
issue  to  passengers  by  his  masters'  steamers,  which  purported 
to  be  numbered  consecutively,  but  were  not  examined  before  they 
were  delivered  to  him.  The  tickets  were  tied  up  in  bundles, 
and  were  in  the  prisoner's  charge,  he  alone  having  a  key  of  the 
case  in  which  they  were  kept.  Certain  tickets,  bearing  numbers 
corresponding  to  the  numbers  of  certain  of  the  tickets  in  one  of 
the  bundles  delivered  to  the  prisoner,  assuming  such  bundle  to 
have  been  complete,  were  put  in  evidence,  which  tickets  were 
stamped  in  a  manner  similar  to  other  tickets  which  the  prisoner 
had  issued  to  passengers  by  one  of  the  steamers,  and  which  were 
notched  as  they  would  have  been  had  they  been  used  by  passengers 
on  board  such  steamer,  and  evidence  was  given  that  the  prisoner 
had  not  handed  over  to  the  cashier  any  money  in  respect  of  such 
tickets.  Evidence  was  also  given  in  support  of  the  third  count, 
but  upon  this  count  the  jury  found  the  prisoner  not  guilty,  while 
they  convicted  him  upon  the  fvrst  and  second  counts.  The  jury 
were  directed,  as  to  the  first  count,  that  they  might  take  into 
consideration  the  evidence  given  as  to  the  prisoner's  conduct  in 
relation  to  the  matters  charged  in  the  second  and  third  counts  ; 
and  as  to  the  second  count,  that,  if  they  were  of  opinion  from 
the  whole  of  the  evidence  that  the  prisoner  had  issued  the  tickets 
for  money  in  the  ordinary  way,  and  taken  the  money  he  had 
received  for  his  own  use,  making  false  entries  in  his  books  to 
conceal  it,  they  might  find  hi/in  gmlty. 

Held,  that  the  jury  were  justified  in  presuming  from  the  evidence 
in  support  of  the  second  count  that  the  prisoner  had  issusd 
tickets  and  received  money  for  them,  which  he  had  appropriated  ; 
and  that  they  were  at  liberty,  in  order  to  arrive  at  a  conclusion 
upon  any  one  of  the  charges,  to  take  into  consideration  the 
evidence  given  in  support  of  the  other  charges,  notwithstanding 
the  fact  that  upon  one  of  su^h  charges  they  found  a  verdict  of  not 
guilty. 

CASE  reserved  by  the  Recorder  of  Plymoath  upon  an  indict- 
ment tried  before  him  at  the  January  quarter  sessions  for 
the  borough. 

The  prisoner  was  indicted  in  the  first  count  for  embezzling 
irom  his  masters^  Henry  John  Waring  and  another^  the  sum  of 
1/.  8«.  on  the  26th  day  of  October,  1887. 

The  second  count  charged  him  with  embezzling  from  his 
masters  on  the  5th  day  of  November  of  the  same  year  the  sum  of 
\0s. 
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The   third  count    charged    him   with   embezzling    from    his        Rbo. 
masters  on  the  12th  day  of  November  in  the  same  year  the  sum     ^    ^* 
ofl2*.6d.  ^^^^"• 

The  evidence  showed  that  the  prisoner  was  a  booking  clerk        1888. 
in  the  employment  of  Messrs.  Waring  and  Co.,  who  were  the   r^^ZT   -* 
agents  for  the  Clyde  Shipping  Company,  whose  steamers  call  at  ^Evidence  of 
Plymouth,  and  sail  thence,  amongst  other    places,   to   Belfast,    intention-' 
Waterford,  and  Glasgow.  ^a^et^^f 

It  was  proved  with  respect  to  the  charge  contained  in  the  first    ment^Evi-  ' 
count  that  on  the  26th  day  of  October,  1887,  the  prisoner  was  dence  on  one 
paid  on  behalf  of  Messrs.  Waring  and  Co.,  by  a  farm  bailiff '^^Z^^^^^'' 
named  Small,  27«.  for  the  carriage  of  two  bollocks  by  steamer     charge^ 
from  Plymouth  to  Belfast,  and  gave  a  receipt  on  a  form  taken  Acquittal  on 
from   a   book   provided   by  Messrs.  Waring   and   Co.  for   the  ^  ^Llpte. 
pwpose.  «K^n  <u  to 

Evidence  was  given  that  no  entry  was  made  by  him  on  the  intention. 
counterfoil  of  the  receipt  of  the  transaction  such  as  it  was  his 
duty  to  make,  and  that  the  receipt  itself  was  torn  out  of  the  end 
of  the  receipt  book,  and  not  from  the  part  of  the  book  from 
which  receipts  were  usually  taken,  and  where  the  absence  of  an 
entry  on  the  counterfoil  would  have  been  at  once  noticed  by  the 
storekeeper. 

It  was  proved  that  it  was  the  prisoner's  duty  to  pay  the  sum  at 
once  to  the  cashier  of  Messrs.  Waring  and  Co.,  but  that  at  the  end 
of  a  fortnight  he  had  not  done  so,  and  when  spoken  to  by  the 
cashier  admitted  he  had  received  the  amount,  and  when  he  was 
asked  why  he  had  not  paid  it  over  made  no  answer. 

With  respect  to  the  second  count,  it  was  proved  that  it  was  the 
duty  of  the  prisoner  to  issue  tickets  to  passengers  about  to  pro- 
ceed by  steamer,  and  receive  the  money  for  them ;  that  he  was 
supplied  with  tickets  similar  to  those  used  on  railways,  and  a  case 
in  which  they  were  placed  similar  to  those  used  on  railways,  from 
which  the  tickets  could  be  drawn  one  by  one  from  the  bottom. 
The  tickets  supplied  to  the  prisoner  were  numbered  consecutively. 
A  packet  of  250  tickets  from  Plymouth  to  Waterford,  numbered 
from  1750  to  2000,  and  a  packet  of  250  tickets  from  Plymouth  to 
Glasgow,  numbered  8750  to  9000,  were  given  to  him  in  the 
course  of  the  year  1887.  These  tickets  were  not  examined  by 
the  witness  before  being  delivered  to  the  prisoner,  but  were 
delivered  tied  up  as  they  were  received  from  the  manufacturers. 

It  was  proved  that  the  tickets  were  in  charge  of  the  prisoner, 
who  alone  had  a  key  of  the  case,  but  other  persons  had  access  to 
the  booking  office. 

It  was  proved  that  it  was  the  duty  of  the  prisoner  after  the 
departure  of  a  steamer  to  enter  in  a  book  supplied  to  him  for  the 
purpose  under  the  appropriate  headings  the  name  of  the  steamer, 
its  destination,  the  numbers  of  the  first  and  last  ticket  issued,  the 
number  of  tickets  issued,  and  the  money  received  for  them. 

Soldiers  and  sailors  when  travelling  usually  paid  for  their 
tickets  by  Government  warrants,  and  it  was  the  duty  of  the 
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Rio        prisoner  to  enter  in  the  appropriate  columns  of  the  same  book  the 
^    ^'         number  on  each  warrant,  the  number  of  passencrers  covered  by 

'    the  warranty  the  number  of  each  ticket  issued  in  respect  of  them^ 

1888.       and  the  value  of  the  tickets^  and  also  to  write  on  the  back  of  the 
„  .     T     ^  ticket  the  fact  that  it  was  issued  aeainst  a  warrant,  with  the 

Evidence  of  Etomber  01  tiie  warrant. 

intention-^        It  was  further  the  duty  of  the  prisoner  at  the  end  of  each  week 

Several  cht^^^^  make  up  the  book  and  pay   over  to  one  of  the   partners^ 

ment—Evt' '  ^^'  Ward,  the  total  money  received,  and  to  hand  to  him  the 

dence  on  one     warrants . 

charge  adnntted     j^  ^^  ^}^q  ^^(jy  Qf  ^\^q  prisoner  .when  issuing  each  ticket  to 

charge—     ^^^  ^^  ^7  means  of  a  machine  kept  for  the  purpose  in  the  office. 

Acquittal  on   in  which   he  had  to  alter  the  month  when  required,   having 

chm^^  — p?    separate  letters  for  that  purpose,  and  to  alter  daily  the  date  to 

guitmHon  as  to  correspond  with  the  day  of  the  month.     It  was  shown  that  all 

intension,     tickets  SO  dated  by  the  prisoner  in  the  month  of  November  were 

dated  "  Nou.''  instead  of  "  Nov.'' 

From  the  book  above  referred  to,  which  was  put  in  evidence, 
it  appeared  that  on  the  6th  day  of  November,  1887,  a  steamer 
named  the  Oopeland  sailed  from  Plymouth  to  Waterford,  and 
entries  in  the  prisoner's  handwriting  stated  that  he  issued  seven 
tickets,  numbers  1861  to  1867  inclusive,  and  that  the  three  tickets 
1865,  1866,  and  1867  were  issued  against  warrants. 

On  the  14th  day  of  November,  in  consequence  of  information 
received  from  the  head  office  at  Glasgow,  Mr.  Ward  asked  the 
prisoner  to  show  him  the  next  ticket  in  the  case  for  Waterford, 
and  it  proved  to  be  numbered  1871. 

The  tickets  numbered  1861  to  1870  were  all  produced,  they 
were  all  dated  Nou.  6  in  an  exactly  similar  manner,  and  all  had 
in  them  a  notch,  such  as  they  would  have  had  if  they  had  been 
used  by  passengers  on  board  the  steamer.  On  the  back  of  the 
tickets  1866  and  1867,  but  not  on  the  back  of  1865,  was  a  note 
in  the  handwriting  of  the  prisoner  that  they  were  given  as  against 
warrants,  and  on  the  back  of  ticket  No.  1870  was  a  similar  note 
signed  with  the  prisoner's  initials. 

The  value  of  each  ticket  from  Plymouth  to  Waterford  was  ten 
shillings,  the  amount  carried  over  in  the  book  as  the  total  received 
was  that  which  would  have  been  received  if  seven  tickets  only, 
and  three  of  them  against  warrants,  had  been  issued,  and  at  the 
end  of  the  week  the  prisoner  handed  over  to  Mr.  Ward  the 
amount  of  cash,  which  would  have  been  correct  if  such  seven 
tickets  only  had  been  issued. 

The  prisoner  was  asked  on  the  14th  day  of  November  if  he  had 
any  other  money  of  the  company,  and  he  said  that  he  had  not. 

With  respect  to  the  offence  charged  in  the  third  count,  it  was 
proved  that,  according  to  the  entries  in  the  prisoner's  hand- 
writing in  the  book  above  mentioned,  a  steamer  named  the 
Skerry vore  sailed  on  the  12th  day  of  November  from  Plymouth 
to  Glasgow;  that  fourteen  tickets  had  been  issued,  numbered 
8893    to    8906    inclusive;    and  that  fourteen    tickets    entered 
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in  the  book  as  nambered  8892  to  8905  were  issaed  against        Rb& 

warrants.  ^^J'* 
It  also  appeared^  according  to  an  entry  in  the  prisoner's  hand-        _f. 
writing  on  the  same  page^  that  two  tickets^  numbered  8890  and        1888 

8891,  had  been  issued  for  a  steamer  that  left  Plymouth  on  the  p^T^ 

9th  day  of  November,  and  by  previous  entries  that  other  tickets  LEvidm^cf 

had  been  issued  for  a  steamer  leaving  Plymouth  for  Glasgow  on  intention^- 

the  3rd.  Several  charges 

It  was  proved  that  when  the  ticket  case  was  examined  on  the    ment^Evt ' 
14th  day  of  November,  the  next  ticket  from  Plymouth  to  Glasgow   dence  on  one 
was  numbered  8910.    Seventeen  tickets,  numbered  8893  to  8909,  "^"^^^^^^ 
were  produced  before  me,  all  having  a  mark  similar  to  that  which     ^'dmrge^ 
they  would  have  received  if  used  by  passengers.  Acquittal  on 

Of  these  tickets,  that  numbered  8893  was  dated  Nou.  3,  t^i©  ^A^^Vi  c^^. 
two  tickets  numbered  8894  and  8895  were  dated  Nou.  9,  and  the  su^tLn  as  To 
fourteen  following  tickets  were  dated  Nou.  12.  intention. 

It  was  proved  that  the  value  of  each  ticket  from  Plymouth  to 
Glasgow  was  12«.  6d.,  and  that  the  prisoner  had  entered  in  the 
book  the  proper  amount  for  fourteen  tickets,  and  had  at  the  end 
of  the  week  accounted  to  his  masters  on  that  footing. 

It  was  objected  on  behalf  of  the  prisoner  that  there  was  no 
evidence  to  go  to  the  jury  on  the  second  and  third  counts,  because 
no  evidence  had  been  given  that  the  prisoner  personally  issued 
the  tickets,  or  that  if  he  did  so  he  received  any  money  for  them, 
and  that  if  he  issued  the  tickets  to  friends  without  being  paid  he 
might  be  guilty  of  larceny,  but  could  not  be  guilty  of  embezzle- 
ment. 

The  Recorder  directed  the  jury  as  to  the  first  count  {inter  alia) 
that  if  they  thought  that  the  prisoner  had  received  the  sum  of  27^., 
and  that  he  had  failed  to  pay  it  over  when  he  ought  to  have  done 
so,  they  might  take  into  consideration  the  evidence  that  had  been 
given  as  to  the  prisoner's  conduct  in  relation  to  the  matters 
referred  to  in  thel  second  and  third  counts  in  order  to  determine 
whether  this  was  accidental  or  done  fraudulently. 

He  directed  them  as  to  the  second  count  that  if  they  were  of 
opinion  from  the  whole  of  the  evidence  that  the  prisoner  had 
issued  the  tickets  for  money  in  the  ordinary  way,  and  that  he 
had  then  taken  the  money  he  had  so  received  for  his  own  use 
and  made  false  entries  in  the  book  to  conceal  it,  they  might  find 
him  guilty,  and  that  the  fact  that  he  would  have  been  guilty  of 
dishonesty  if  he  had  given  the  tickets  to  friends  without  receiving 
money  for  them  was  some  evidence  that  he  had  issued  them  in 
the  regular  way. 

He  directed  them  as  to  the  third  count  that  as  it  appeared 
from  the  dates  on  the  tickets  that  only  fourteen  tickets  were  in 
fact  issued  on  the  12th  day  of  November  and  he  had  duly 
accounted  for  fourteen  tickets,  they  would  probably  hesitate  to 
find  him  guilty  on  that  count,  which  was  for  embezzling  money 
received  on  the  12th,  although  they  might  think  that  the  fact  of 
the  numbers  of  the  tickets  being  wrongly  entered  in  the  book 
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Rro.  pointed  to  some  previous   irregolarities  in  the  issuing  of  the 

„     ''•  tickets. 

'  The  jury  found  the  prisoner  guilty  on  the  first  and  second 

1888.  counts  and  not  guilty  on  the  third  count. 

"J^  The  qaestion  for  the  consideration  of  the  court  was,  whether 

^'Evidence  of  there  was  any  evidence  to  support  the  finding  of  the  jury  on  the 

intention^  secoud  count^  aud^  if  not^  whether  the  finding  of  the  jury  on  the 

^""^  f^i^-  ^^®*  ^^^°*  ^'^^'^^^  ^  stand. 

^^meH^Evir '      Duke,  ou  behalf  of  the  prisoner,  contended  that  the  jury  had 

dence  on  one  been  misdirected  in  being  told  that  they  might  consider  evidence 
chargeadmtted  giyen  jn  support  of  the  second  and  third  counts  in  coming  to  a 
^oipe—  conclusion  upon  the  offence  alleged  in  the  first  count;  that 
Acquittal  on  although  it  was  permitted  to  join  the  three  offences  in  one 
jT^  ^^  A«-  indictment,  still  such  offences  were  distinct,  and  must  be 
»i^mt^a»  to  treated  as  separate  felonies:  {Beg.  v.  Holt,  8  Cox  C.  C.  411  ; 
intention,  BelFs  C.  C.  280;  30  L.  J.  11,  M.  C.)  In  Reg.  v.  Frcmcis  (30 
L.  T.  Rep.  N.  S.  503;  12  Cox  C.  C.  612;  L.  Rep.  2  Cr.  Cas. 
Res.  128;  43  L.  J.  97,  M.  C.)  it  was  held  that  on  an  indictment 
for  attempting  to  obtain  money  by  falsely  pretending  a  ring  was 
composed  of  diamonds,  which  was  in  fact  composed  of  crystals, 
evidence  was  admissible  of  a  false  pretence  on  a  prior  occasion 
that  a  chain  which  was  plated  was  gold.  But  in  Gastro  v.  The 
Queen  (43  L.  T.  Rep.  N.  S.  80;  L.  Rep.  5  Q.  B.  501 ;  14  Cox 
C.  C.  457)  James,  L.J.  in  the  course  of  his  judgment  said:  '^It 
being  the  law  that  a  man  might  be  tried  at  the  same  time  upon 
several  charges  contained  in  several  counts  of  the  same  indict- 
ment, to  my  mind  no  valid  reason  can  be  given  for  drawing  a 
distinction  between  a  trial  and  an  action  upon  an  indictment 
charging  several  misdemeanours  and  separate  trials  and  convic- 
tions upon  separate  indictments ; ''  which  statement  was  founded 
on  OWonnell  and  others  v.  TJte  Queen  (11  C.  &  F,  155;  1  Cox 
C.  C.  413).  The  counts  in  the  present  indictment  are  therefore 
by  law  separate  indictments.  [^^^^^^^  J* — Then  you  say,  do 
you  not,  that  if  he  is  acquitted  on  one  count  he  must  be  acquitted 
upon  all,  for  if  acquitted  on  one,  the  evidence  given  in  support 
of  that  count  becomes  inadmissible  in  support  of  the  other 
counts?]  Here,  if  the  third  count  on  which  the  prisoner  was 
acquitted  had  not  been  contained  in  the  indictment,  the  evidence 
would  clearly  have  been  inadmissible  on  the  first  and  second 
counts,  and  therefore  the  evidence  as  to  each  count  should  have 
been  confined  to  those  questions  upon  which  it  was  admissible. 
In  Reg.  v.  Woolley  (4  Cox  C.  C.  251)  the  proper  course  of  pro- 
cedure is  laid  down  by  Piatt,  B.  [Hawkins,  J. — In  Reg.  v. 
Francis  (43  L.  J.  99,  M.  C.)  Blackburn,  J.  said:  ''The  question 
in  Reg.  v.  Holt  was  whether  the  prisoner  had  the  authority  or 
not  which  he  said  he  had.  The  piece  of  evidence  objected  to 
seems  to  me  quite  immaterial  on  that  point,  and  how  the  recep- 
tion of  a  perfectly  immaterial  piece  of  evidence  caused  the  court 
to  quash  the  conviction,  I  confess  I  do  not  understand.^']  The 
evidence  upon  each  count  was  clearly  distinguishable.     [Lord 
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Coleridge^  C.J. — ^How  conld  the  jury  dismiss  from  their  minds        Rro. 
evidence  which  was  properly  admissible  on  certain  counts  while    c^^^^^^^ 

they  were  dealing  with  other  counts  ?]      Here,  on  the   other        

hand^  they  were  expressly  told  to  consider  such  evidence.     In        1838. 
Reg.  V.  Oibsm  (56  L.  T.  Rep.  N.  S.  367 ;  16  Cox  C.  C.  181 ;  ^.^^^^^^ 
18  Q.  B.  Div.  510)  it  was  held  that  a  misdirection  avoided  the  ^Evidence  of 
verdict.    [Lord  Coleridge^  C.J. — But  there  the  jury  were  directed    intention— 
to  consider  evidence  which  was  inadmissible  altogether.]     The  ^f^"^^^^^ 
next  point  is^  that  there  was  no  evidence  that  the  prisoner  had    meru^Evi- 
issued  the  tickets.     [Smith,  J. — He  had  the  case  and  the  key,    denceonone 
and  prima  fade  was  the  only  person  who  could  have  got  at  ^^^a^^'*^ 
them.]     There  was  no  proof  that  the  prisoner  had  sold  them,  or      ckaagt-^ 
that  the  particular  tickets  produced  were  ever  in  his  possession.   Acquittal  on 
[Lord  Coleridge,  C.J. — You  cannot  say  that,  since  the  packets  o(  ^^^^^ 
tickets  are  found    to  have  been  numbered,  and  it  was  for  the  gumption  as  to 
jury  to  say  whether  all  the  tickets  which  should  have  been  in     intention. 
each  packet  given  him  were  there.]     In  Reg.  y,  Keena  (L.  Rep.  1 
Cr.  Cas.  Res.  113;  11  Cox  C.  C.  123)  the  state  of  facts  was  very 
similar  to  those  here,  and  it  was  held  that  sect.  71  of  24  &  25 
Vict.  c.  96,  does  not  justify  an  allegation  of  embezzlement  of 
money  when  a  cheque  only  was  embezzled  and  there  was  no  proof 
that  the  prisoner  had  ever  cashed  the  cheque.     So  here  there  is 
no  proof  that  the  prisoner  ever  received  any  money  for  the  tickets. 
In  Reg.  v.  Fuidge  (9  L.  T.  Rep.  N.  S.  777;  9  Cox  0.  C.  430 ; 
33  L.  J.  74,  M.  C.)  it  was  held  that  where  two  charges  of  false 
pretences  were  included  without  leave  in  one  indictment,   and 
the  court  received  evidence  on  both  charges,  that  the  part  of  the 
indictment  relating  to   the  second  charge   should    have    been 
quashed,  and  that,  as  evidence  upon  that  charge  would  not  then 
have  been  admissible,  the  conviction  could  not  be  supported;  so 
here  the  conviction  was  bad,  because  the  jury  considered,  in 
dealing  with  the  first  and  second  charges,  the  evidence  given 
upon  the  third  charge,  upon  which  they  acquitted  him— which 
evidence  was  therefore  inadmissible. 

Thorn,  for  the  prosecution,  was  not  called  upon. 

Lord  Coleridge,  C.J. — I  am  of  opinion  that  this  conviction 
should  be  affirmed,  and  that  there  was  no  misdirection  by  the 
learned  Recorder.  The  indictment  contains  three  separate 
charges  of  embezzlement  of  three  separate  sums  on  three  sepa- 
rate occasions  from  the  same  masters,  and,  of  course,  separate 
evidence  would  have  to  be  given  upon  each  charge.  Now,  inas- 
much as  if  you  could  only  indict  a  person  in  respect  of  one  embez- 
zlement in  an  indictment,  it  might  easily  be  said  to  have  arisen 
out  of  a  mistake  in  his  accounts,  although  there  might  really  have 
been  a  number  of  other  cases  against  him,  the  Legislature  very 
properly  enables  three  separate  charges  to  be  induded  in  the 
same  indictment.  If,  therefore,  any  evidence  tendered  in  the 
course  of  the  trial  was  relative  to  any  one  of  the  charges,  it  was 
admissible  in  consequence  of  the  express  enactment  of  the  Act  of 
Parliament;  and  in  this  case  it  is  admitted  that  the  evidence 
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Rto.       tendered  in  support  of  the  first  count  was  admissible  and  rightly 
STBmif      admitted,  and  that  the  Recorder  coold  not  have  rejected  it  had 

he  been  told  that  it  wonld  not  go  to  prove  the  second  or  third 

1888.        coants.     The  evidence  was  clearly  admissible  when  it  was  given, 
-,  . — T        and  it  went  to  the  jury,  who  had  the  three  charges  left  to  them, 
^EM^Tof  *°^  were  told  that  they  must  consider  the  three  cases  separately. 
intention—    They  acquitted  the  prisoner  on  the  third  count,  but  found  him 
SwtralchayeB  guilty  on  the  first  and  second  counts.    With  regard  to  the  second 
ment—Evi^'  count  it  is  objected  that  there  was  no  evidence  to  support  it;  but 
dence  on  one   it  was  proved  that  bundles  of  tickets,  which  we  must  take  to  have 
chargeadmiited  YyQQj^  properly  and  consecutively  numbered  from  the  statement  of 
charge—     *^G  Recorder,  were  given  into  the  custody  of  the  prisoner ;  that 
Acquittal  on    he  was  the  proper  person  to  have  the  custody  of  them,  and  that 
ch^  —  p^  ^^^y  "^^^^  P"*  i^  a  ^5**®  ^f  which  he  had  a  key,  and,  it  is  to  be 
gum^ionas  to  presumed,  of  which  no  one  else  had  a  key.    Certain  of  the  tickets 
tit/eniibii.     appear  to  have  gone  away,  and  there  was  evidence  as  to  all  of 
them  that  theyhad'passed  into  the  prisoner's  possession;  there  was 
also  evidence  that  they  had  passed  out  of  his  possession,  whether 
for  money  or  not  we  do  not  know,  and  as  to  some  of  them  it  was 
proved  that  they  were  not  issued  as  against  warrants.     Now,  in 
order  to  find  the  prisoner  guilty  of  embezzlement,  it  was  neces- 
sarv  to  prove  that  he  had  received  money  on  behalf  of  his  masters 
and  that  he  had  misappropriated  it.     It  is  said  that  there  was  no 
such  evidence ;  but  it  is  conceded  that  if  there  was  any  evidence 
at  all,  it  must  have  gone  to  the  jury.     Now,  how  can  it  be  said 
there  was  no  evidence  f     That  there  was  a  receipt  of  money  by 
the  prisoner  it  is  said  is  merely  a  presumption ;  and  no  doubt  it 
was  merely  a  presumption.     It  is  difficult  to  conceive  a  case  in 
which  there  can  be  only  ocular  demonstration,  and  if  the  conten- 
tion on  behalf  of  the  prisoner  were  right,  it  would  always  be 
possible,  whenever  ocular  demonstration   was  wanting,   to  say 
that  the  inference  the  jury  drew  might  have  been  wrong,  and 
that  if  it  was  wrong  there  was  therefore  no  proof  of  the  offence. 
But  that  is  a  fallacy,  for  it  is  for  the  jury  to  consider  whether  the 
inference  they  draw  is  correct  or  not.     There  are  no  facts  here  to 
show  or  raise  an  inference  that  money  never  passed  into  the 
prisoner's  possession;  and,  on  the  other  hand,  there  are  facts 
from  which  reasonable  men  might  draw  the  presumption  that 
money  did  pass ;  and  the  jury  drew  that  presumption ;  and  to 
say  that  it  is  a  mere  presumption  unsupported  by  evidence  is  a 
fallacy.    The  passage  which  was  cited  from  Lord  Stowell  (a)  is 

(a)  The  passage  cited  was  from  the  judgment  of  Lord  Stowell  when  Sir  William 
Scott,  in  Evans  v.  Evans  (1  Hagg.  Cons.  Hep.  605),  yiz. :  **  It  haa  been  asked,  and 
very  properly  asked,  ^  Do  not  courts  of  justice  admit  presumptiye  proof  ?  Do  yon 
expect  ocular  proof  in  all  cases  ?*  I  take  the  rule  to  be  this :  It  you  have  a  criminal 
fact  ascertained,  you  may  then  take  presumptive  proof  to  show  who  did  it ;  to  fix  the 
criminal,  having  then  an  actual  corpus  delicti.  Show  me  then,  in  this  case,  that  a 
crime  has  been  committed,  and  I  shall  not  be  at  a  loss  to  fix  the  criminal :  but  to  take 
presumptions  in  order  to  swell  an  equivocal  fact,  a  fact  that  is  absolutely  ambiguous 
in  its  own  nature,  into  a  criminal  fact,  is  a  mode  of  proceeding  of  a  very  different 
nature,  and  would,  I  take  it,  be  an  entire  misapplication  of  the  doctrine  of  pre- 
sumptions.** 
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extremely  valaable  as  a  passage  of  legal  literature ;  bat  when  it        Rao. 

is  cited  in  order  to  show  that  a  clerk  did  not  receive  money  for ^ 

tickets  he  was  bonnd  to  sell^  is  to  mistake  its  application.     It  is         

said  that  the  Recorder  was  wrong  in  saying  to  the  jnry  in  effect        1888. 
this :  "  You  must  look  at  it  altogether,  and  deal  with  each  charge    „  .  , 

separately.     There  are  three  charges^  and^  according  as  you  find  ^Evidtnce  of 
the  first  charge  made  out  or  not^  you  must  find  the  prisoner  guilty    intention— 
or  not  guilty ;  and  you  must  do  the  same  with  regard  to  the  Several  dtarges 
second  and  third  charges.''     It  seems  to  me  that  he  went  on   to    ment—Evi-' 
say,  '^  Yon  must  consider  the  whole  case  and  take  the  whole  of    dence  on  one 
the  evidence  on  all  three  counts  as  if  it  was  given  on  each  <:f^orgeadmu»d 
count ; "  and  that  he  was  perfectly  right  in  so  doing,  because  the      charge— 
Act  of  Parliament,  in  allowing  the  three  charges  to  be  included  in    Acquittal  on 
one  indictment,  made  him  right.     I  should  idso  have  thought  he  ^^  ^f  J** 
was  right  in  what  he  did  without  the  help  of  the  Act  of  Parlia-  ^^!^^  ae  to 
ment,  because  the  conduct  of  the  prisoner  on  each  occasion  was     tR^enrton. 
cognate  to  the  inquiry,  and  took  place  within  a  reasonable  time, 
and  was,  I  think,  fairly  taken  into  consideration  by  the  jury  in 
considering  whether  he  was  guilty  upon  any  one  of  the  charges. 
The  direction  was  therefore  right,  and  the  conviction  should,  in 
my  opinion,  be  upheld. 

Manistt,  J. — I  am  of  the  same  opinion,  and  shall  not  say 
anything  upon  any  of  the  points  dealt  with  by  my  Lord,  with 
the  exception  of  one,  which  is  the  allegation  that  there  was  a 
misdirection  in  telling  the  jury  that' they  might  take  into  con- 
sideration the  evidence  given  in  support  of  the  second  and  third 
counts  in  considering  the  first  count.  There  were  three  counts, 
charging  three  embezzlements.  As  to  the  third  count,  the 
evidence  was  not  sufficient  to  convict  the  prisoner.  Now,  in  the 
first  place,  was  the  evidence  admissible  ?  I  take  it  as  a  general 
rule  that  evidence  ought  to  be  confined  to  the  particular  issue 
upon  which  it  is  given ;  and  here  it  is  said  there  are  three  issues. 
But  the  general  rule  is  subject  to  several  exceptions,  one  of  which 
is  with  the  view  of  explaining  the  object  and  intention  of  the 
prisoner,  and  cannot  be  better  stated  than  it  is  stated  in  Boscoe's 
Digest  of  Evidence,  at  p.  94,  where  it  is  said :  ''  There  are  cases 
in  which  much  greater  latitude  is  permitted,  and  evidence  is 
allowed  to  be  given  of  the  prisoner's  conduct  on  other  occasions, 
where  it  has  no  other  connection  with  the  charge  under  inquiry 
than  that  it  tends  to  throw  liffht  on  what  were  his  motives  and 
intention  in  doing  the  act  complained  of.  This  cannot  be  done 
merely  with  the  view  of  inducing  the  jury  to  believe  that,  because 
the  prisoner  has  committed  a  crime  on  one  occasion,  he  is  likely 
to  have  committed  a  similar  offence  on  another  \  but  only  by  way 
of  anticipation  of  an  obvious  defence,  such  as  that  the  prisoner 
did  the  act  of  which  he  was  accused,  but  innocently  and  without 
any  guilty  knowledge,  or  that  he  did  not  do  it  because  no  motive 
existed  in  him  for  l£e  commission  of  such  a  crime,  or  that  he  did 
it  by  mistake."  Numbers  of  instances  are  given  in  illustration 
of  this  statement,  and  I  do  not  think  I  can  refer  to  any  case  which 
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Rbo.        pnts  it  more  clearly  than  that  of  Beg.  v.  Richardson  (2  F.  k  F. 

&iEraBN8.     ^^^0     ^^  ^*®  *  ^^^®  ^^  embezzlement,  and  the  evidence  was  to 

the  effect  that  it  was  the  prisoner's  duty  to  make  ont  weekly 

1888.        acconnts  of  the  payments  made  by  him,  by  entering  them  in  a 

X.  I    ]      ,  book,  and  addini?  them  np  at  the  end  of  each  week.     On  three 

Embezzlement  ',  •        °     -xt*         ^^  .^       .t  •  .         i    .t 

^Evidence  rf  Several  occasions  withm  six  months  the  prisoner  entered  the 
intention—    payments  made  by  him  correctly,  bnt,  in  adding  up  the  items, 

^^^^^f  made  the  totals  2Z.  greater  than  they  really*  were  for  which  he 
ment—Evi'  received  credit.  At  the  trial  evidence  was  tendered  that,  on  a 
denceon  one  series  of  occc^ions   before  and   after  those   mentioned  in  the 

^^^^^^"'^'"^^  indictment,   precisely   similar  errors   had  been    made    by    the 

charoe—      prisoner,  and  it  was  held  that  to  explain  motives  and  intentions 

Acquittal  on  the  evidence  was  admissible.     That  is  the  principle  which  rans 

d^  ^  A?     through  all  the  cases.     The  evidence  is  admitted  not  to  prove 

summon 09%  ^^  guilt  of  the  prisoner,  but  to  prove  motive.  The  case  was 
intention,  tried  before  Williams,  J.,  whose  summing-up  is  very  short,  and 
very  much  to  the  point :  "  There  is  no  principle  of  law  which 
prevents  that  being  put  in  evidence  which  might  othenvise  be  so, 
merely  because  it  discloses  other  indictable  offences.  Now,  it  is 
clear  that  on  this  indictment  the  defence  must  be  that  these  are 
mere  errors  in  the  castings ;  and  such  defence  naturally  arising, 
any  lawful  means  may  be  resorted  to  whereby  such  defence  may 
be  anticipated,  and  proved  to  be  ill-founded,  and  evidence  which 
is  admissible  for  such  a  purpose  is  not  the  less  so  because  it  tends 
to  prove  the  commission  of  other  felonies  by  the  prisoner.  To 
hold  that  this  evidence  is  admissible,  is  in  accordance  with  the 
principle  laid  down  in  numerous  cases,  that  to  explain  motives 
or  intention  evidence  is  admissible,  although  it  does  not  other- 
wise bear  upon  the  issue  to  be  tried.''  It  is  not  with  a  view  of 
proving  guilt,  but  of  proving  the  intention  with  which  the  act 
was  done,  that  you  anticipate  it ;  and  it  therefore  appears  to  me 
that  this  evidence  was  admissible,  even  if  it  was  given  on  the 
second  or  third  counts.  Suppose  there  to  be  only  one  count, 
then,  without  other  cases  being  charged  in  the  indictment,  you 
may  by  other  admissible  evidence  prove  that  which  the  prisoner 
has  done  on  other  occasions  with  a  view  to  prove  whether  he  is 
guilty  on  that  one  count.  I  am  therefore  of  opinion  that  this 
conviction  should  be  affirmed. 

Hawkins,  J. — I  am  of  the  same  opinion,  and  think  that  the 
conviction  ought  to  be  affirmed.  I  desire  to  add  that,  in  my 
opinion,  even  if  there  had  been  no  second  or  third  count  at  all, 
the  evidence  offered  was  admissible  on  the  issue  raised  upon  the 
first  count  of  the  indictment.  One  of  the  essential  ingredients  of 
an  indictment  for  embezzlement  is,  that  the  conversion  of  the 
money  should  be  fraudulent.  The  evidence  was  equally  admis- 
sible if  the  second  or  third  counts  were  struck  out,  for  the  jury 
were  told  they  were  entitled  to  consider  it,  in  order  to  show 
whether  it  was  an  accidental  misappropriation  or  not.  I  do  not 
like  to  call  it  an  exception  to  the  general  rule,  for  I  consider  it 
was  evidence  directly  applicable  to  the  issue  in  order  to  prove 


O&IMINAL  LAW  CASES.  397 

frand,  and  I  am  clearly  of  opinion  that  the  conviction  was  rights        Rm. 

and  ought  to  be  affirmed.  Stbpmics. 

Mathsw,  J. — ^I  am  of  the  same  opinion.     In  order  to  establish       '. 

the  guilt  of  the  prisoner  on  the  first  count,  the  irregularity  of  the        1888. 
prisoner's  conduct  was  pointed  out,  and  in  order  to  anticipate  the  j;„^j^^^^„f 
defence,  evidence  of  similar  irregularities  was   given.     In  my  ^.Evidence  of 
opinion  it  is  perfectly  clear  that  the  evidence  was  admissible.  inteHtion— 

Smith,  J. — I  agree  that  the  conviction  must  stand  in  this  case.  fH^fl'^i  ^?^ 
There  are   three  charges   of  embeazlement  contained   in   one    meat^Em- 
indictment,  and  under  such  circumstances  there  was  no  misdirec-    denceonone 
tion  on  the  part  of  the  Recorder  in  telling  the  jury  they  might  *^^J^^'*^ 
lawfully  consider  the  conduct  of  the  prisoner  in  relation  to  the      charge— 
matters  referred  to  in  all  the  counts,  when  considering  any  one  Acquittal  m 
of  them  in  order  to  determine  whether  the  prisoner  had  failed  chcmfu-Pre-. 
to  pay  over  money  accidentally  or  fraudulently.     It  was  not  gumption  as  to 
incumbent  upon  him  to  tell  them  that  when  they  were  considering     intention, 
the  first  count  they  must  throw  out  of  their  consideration  all  the 
evidence  which  had  been  given  upon  the  other  counts ;  and  I  am 
therefore  of  opinion  that  the  conviction  must  stand. 

Oonvictum  affirmed. 

Solicitor  for  the  prosecution,  Trehame,  of  Plymouth. 

Solicitors  for  the  prisoner,  Oaode,  Kingdon,  and  Ootton,  for 
Square  and  Oo.,  of  Plymouth. 
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Saturday,  April  21,  1888. 

(Before  Lord  Colebidge,  C.J.,  Manistt,  Hawkins,  Mathew,  and 

Skith,  JJ. 

Rso.  V.  Owen,  (a) 

Pra/^tice — Evidence — Indictment  for  indecent  assault — Conviction 
for  common  assault — AdmissibiUty  of  evidence  of  prisoner  in 
support  of  conmction — Criminal  Law  Amendment  Act,  1885  (48 
^  49  Vict.  c.  69),  s.  20. 

Upon  an  indictment  for  an  indecent  assault  upon  a  woman,  in 
which  was  also  contained  a  count  for  a  common  assault,  the 
prisoner  elected  to  give  evidence  in  pursuance  of  the  provisions  of 
sect.  20  of  the  Crimiruil  Law  Amendment  Act,  1885,  and,  being 
sworn,  admitted  that  he  had  put  his  arm  round  the  woman,  but 

(a)  lUportecl  by  R.  Ouhhiivokam  Gum,  Esq.,  Barrister-at-Lair. 
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Rao.  denied  that  he  had  indecently  or  otherwise  assaulted  her.     The 

^^  jwry  acquitted  him  of  the  indecent  assault,  but  convicted  him  of  a 

'  common  assaulL 

1888.        Held,  that  the  effect  of  the  Oriminal  Law  Amendment  Act,  1885^ 

n     T^  is  to  render  admissions,  which  would  not  have  been  admissibls 

Evidence^  previously,  admissible  in  evidence  against  prisoners  if  made  by 

Indictment  for  them  On  Oath  wndsr  sect.  20  of  the  Act ;  and  that  the  prisoner 

tndscmtauauft  having  voluntarily  given  evidence  in   respect  of  the  charge  of 

biiity  of '  indecent  assault,  his  emdev,ce  was  admissible  upon  the  whole  of 

prisoner's  evi-  the  indictment. 

port  ^conwi^n  T^HIS  was  a  case  reserved  at  the  Easter  Qaarter  Sessions  for 
for  common      .ML      the  county  of  Worcester,  when  one  William  Owen,  aged 
CHwn"/ 2a    ©ig^ty-one,  was  tried  on  the  following  indictment : 
Amendment  Act      Worcestershire  to  wit. — The  jurors  for  oar  Lady  the  Queen, 
1886  (48  cf  49  upon  their  oath  present  that  William  Owen,  on  the  twenty-fourth 
^•^*  20^^^    ^*y  ^^  February  in  the  year  of  our  Lord  one  thousand  eight 
hundred  and   eighty-eight,   one    Julia   Sevan    unlawfully    and 
indecently  did  assault  and  her  the  said  Julia  Sevan  then  did 
beat,  wound,  and  ill-treat,  and  other  wrongs  to  the  said  Julia 
Sevan  then  did,  to  the  great  damage  of  the  said  Julia  Sevan, 
against   the  form  of  the   statute  in  such  case  made  and  pro- 
vided, and  against  the  peace  of  our  Lady  the  Queen,  her  crown 
and  dignity. 

Second  count :  And  the  jurors  aforesaid  upon  their  oath  afore- 
said do  further  present  that  the  said  William  Owen,  on  the  day 
aforesaid,  in  the  year  aforesaid,  in  and  upon  the  said  Julia  Sevan 
unlawfully  did  make  an  assault,  and  her  the  said  Julia  Sevan 
then  did  beat,  wound,  and  ill-treat,  and  other  wrongs  to  the  said 
Julia  Sevan  then  did,  to  the  great  damage  of  the  said  Julia 
Sevan,  against  the  peace  of  our  Lady  the  Queen,  her  crown  and 
dignity. 

Misdemeanour. 

Julia  Sevan  swore  that  the  prisoner  put  his  arms  round  her 
and  pressed  her  to  him,  that  he  took  hold  of  her  and  tried  to  get 
her  on  his  knee,  that  he  tried  to  put  his  hand  up  her  clothes,  but 
she,  being  stronger  than  he  was,  prevented  him  putting  his  hand 
above  her  boots ;  that  he  took  hold  of  her  and  tore  her  dress ; 
that  all  this  was  done  against  her  will  and  without  her  consent, 
and  she  in  no  way  consented  thereto. 

Charles  Sevan,  her  husband,  swore  that  he  called  on  the 
defendant  the  next  day  and  accused  him  of  indecently  assaulting 
his  wife,  that  the  defendant  said  he  was  very  sorry,  that  he  had 
only  put  his  hands  on  her. 

For  the  defence,  the  prisoner  and  a  man  named  John  Drew 
were  called ;  the  former  was  called  under  the  provisions  of  the 
statute  48  &  49  Vict.  c.  69,  s.  20  (the  Criminal  Law  Amendment 
Act),  (a)  and  being  sworn,  admitted  that  he  had  put  his  arm 

(a)  Sect.  20  enacts  that  "  every  person  charged  with  an  offenoe  nnder  this  Act 
.  .  .  .  shall  be  competent  but  not  compellable  witnesses  on  every  hearing  at 
every  stage  of  snoh  charge,  except  an  inquiry  before  a  grand  jary." 
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ronnd  Jnlia  Bevan,  bat  denied  that  he  had  indecently  or  other-         Rkk 
wise  assaulted  her.  ^^' 

No  objection  to  his  evidence  was  taken  by  the  counsel  for  the        ' 

prosecation.  1888. 

The  jury   were  directed  that  in  any   case   there  was   clear    pS7^  ^ 
evidence  of  a  common  assault ;  that  the  question  of  an  indecent    Evidence— 
assault  depended  on  whether  the  jury  believed  the  prosecutrix  or  indictment  for 
the  defendant ;  if  they  believed  the  prosecutrix  there  was  ample  *"^f?^,2^^' 
evidence  in  law  to  convict  the  defendant  of  an  indecent  assault^       2»i%  of' 
but  it  was  for  them  to  say  if  they  thought  an  indecent  assault  or  pruoner'a  em- 
only  a  common  assault  had  been  committed.  ^*  ^  ^'^ 

The  jury  acquitted  the  prisoner  of  indecent  assault^  but  con*  '^  ^mmon 
victed  him  of  a  common  assault.  auault-^ 

Counsel  for  the  prisoner  then  ur^ed  that  the  conviction  could  p'''""*^^  ^^ 

.,  A'lii  •n<»j^i  t     AmenamemAct 

not  be  sustained,  as  the  evidence  ot   the  prisoner  was  only  iggs  (48  ^  4j 
admissible  on  the  charges  specified  in  the  20th  section  of  the    Vict.  c.  69;, 
statute  48  &  49  Yict.  c.  69,  and  no  other,  and  that  by  law  this        '*  ^^* 
evidence  in  case  of  a  common  assault  was  inadmissible.     That, 
as  the  Court  for  Crown  Cases  Beserved  had  held  in  the  case  of 
Reg.  V.  Oibson  (L.  Eep.  18  Q.  B.  Div.  537),  if  any  evidence  on  a 
charge  not  legally  admissible  is  allowed  to  go  to  the  jury  the 
conviction  cannot  be  sustained. 

The  objection  was  overruled  and  the  conviction  held  good  on 
the  following  grounds :  (1)  That  as  the  offences  were  misde- 
meanours, and  more  than  one  misdemeanour  might  be  included 
in  one  indictment  if  the  evidence  was  legally  eulmissible  on  either 
misdemeanour,  the  conviction  could  be  sustained.  (2)  That  the 
case  of  Beg.  v.  Oibson  did  not  apply  to  cases  where  evidence  was 
legally  admissible  on  one  count  of  the  indictment  and  in- 
admissible on  the  other,  but  only  to  cases  where  the  evidence 
was  in  no  case  legally  admissible  on  the  indictment.  (3)  That 
the  prisoner,  not  being  legally  compellable  to  give  evidence,  but 
giving  evidence  voluntarily  on  his  own  behalf,  could  not  thereby 
render  his  conviction  on  one  of  the  counts  of  the  indictment 
impossible.  (4)  That  without  the  prisoner's  evidence  there  was 
in  law  sufficient  evidence  to  enable  the  jury  to  convict  of  a 
common  assault  on  the  evidence  for  the  prosecution  alone,  and 
that  being  so,  whatever  the  evidence  called  for  the  defence, 
whether  admissible  or  not  the  conviction  was  good. 

The  question  of  law  for  the  opinion  of  the  court  was,  Can  a 
prisoner  on  an  indictment  for  an  indecent  assault  which  contains 
a  count  for  a  common  assault  after  the  prisoner  is  called  as  a 
witness  for  the  defence  under  the  statute  48  &  49  Yict.  c.  69,     . 
s.  20,  be  legally  convicted  of  a  common  assault  only  ? 

Harington,  for  the  prisoner,  submitted  that  the  conviction  was 
bad,  inasmuch  as  it  had  been  founded  upon  evidence  which  was 
inadmissible,  the  prisoner's  evidence  having  been  used  to  convict 
him  of  a  charge  of  common  assault,  in  respect  of  which  charge 
the  Criminal  Law  Amendment  Act  did  not  make  it  admissible. 
In  Latham  and  others  v.   The  Queen   (33  L.   J.   199,  M.  C.) 
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Rito.        BlackbarD^  J.  said  :  "  Where  there  are  two  coants  in  an  indict- 
OwBN        ^613^^  ^^^7  ^^^  ^  &U  intents  and  purposes  two  separate  indict- 

'       ments ;  and  althongh  the  same  jury  are  sworn  to  find  the  truth 

1888.       on  both^  it  is  as  if  two  juries  were  trying  two  indictments;" 

„  ""^        and  that  view  was  followed  by  the  House  of  Lords  in  Gdstro  v. 

Evidence-^    The  Queen  (6  App.  Cas.  229).     The  mere  fact  of  joining  two 

Indictment  for  charges  in  the  same  indictment  will  not  render  evidence  inadmis- 

^^^^centoMouh  gibi©  on  one  charge,  but  admissible  on  the  other,  admissible  on 

6i%  o7*     both,  and  Reg,  v.  Fuidge  (9  Cox  C.  C.  430 ;  9  L.  T.  Rep.  N.  S. 

pruoner's  evi-  777 ;  38  L.  J.  74,  M.  C.)  shows  that  if  evidence  is  admitted  on 

dence  to  sup.   ^  p^^^j  ^f  j^^  indictment  which  is  bad,  the  conviction  on  the 

/or common^  whole  indictment  is   bad.      Here,  had  the   two  charges  been 

assault        contained  in  separate  indictments  and  heard  by  separate  juries, 

CViwifia/ £flw  ^Q  evidence  of  the  prisoner  would  have  been  inadmissible  on 

1885(48  ^49^be  indictment  for  the  common   assault.     Had  the  jury  here 

Vict.  c.  68),    believed  the  woman,  they  must  have  convicted  the  prisoner  of 

'  20.        the  indecent  assault,  and  it  was  therefore   only  because  they 

believed  the  prisoner  that  they  did  not  do  so,  and  found  him 

guilty  of  a   common   assault.     It  was   never  intended  by  the 

Legislature  that  a  prisoner  should  go  into  the  witness-box  and 

be  subjected  to  cross-examination,  not  with  a  view  to  prove  an 

indecent  assault,  but  to  convict  him  of  a  totally  different  offence, 

upon  which   his  evidence  would  be  inadmissible.      In  Reg.  v. 

Payne  (L.   Rep.   1   C.  C.  R.  352),   where  two  prisoners  were 

indicted  and  tried  together,  and  it  was  held  that  one  was  not  a 

competent  witness  for  the  other,   Blackbnm,  J.   said  :    ^'  If  a 

prisoner  on  his  trial  is  examined,  he  must  be  cross-examined ; 

and  that  can  hardly  be  without  giving  evidence  against  himself.^' 

So  here  nothing  that  the  prisoner  said  in  giving  evidence  upon 

the  charge  of  indecent  assault  was  admissible  to  support  the 

conviction  for  the  common  assault. 

Appleton,  for  the  prosecution,  was  not  called  upon. 
Lord  GoLKBiDGE,  C.J. — I  am  of  opinion  that  this  conviction 
must  be  affirmed.  The  facts  are  simple.  The  prisoner  was 
indicted  for  an  unlawful  and  indecent  assault,  and  in  the  indict- 
ment is  a  count  for  a  common  assault.  The  prosecutrix  and  her 
husband  were  examined,  and  thereupon  the  prisoner  tendered 
himself  as  a  witness,  as  he  had  a  right  to  do,  and  admitted  that 
he  had  put  his  arm  round  the  prosecutrix,  but  denied  that  he 
heul  indecently  or  otherwise  assaulted  her,  his  evidence  amounting 
to  this,  that  she  had  in  fact  consented  to  his  putting  his  arms 
around  her.  The  case  was  left  to  the  jury,  with  this  direction  : 
"  That  in  any  case  there  was  clear  evidence  of  a  common  assault, 
that  the  question  of  an  indecent  assault  depended  on  whether 
the  jury  believed  the  prosecutrix  or  the  defendant  \  if  they 
believed  the  prosecutrix  there  was  ample  evidence  in  law  to 
convict  the  defendant  of  an  indecent  assault,  but  it  was  for  them 
to  say  if  they  thought  an  indecent  assault  or  only  a  common 
assault  had  been  committed.'^  Now,  it  would  perhaps  have  been 
a  more  complete  direction — I  am  not  saying  Uiat  there  was  any 
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misdirection — had  the  chairman  told  them  that  the  prisoner's        Ri». 
evidence  was  only  admissible  on  the  question  as  to  the  indecent      ovnor 

assault^  and   that  so  far  as  the   second   count  was   concerned^        * 

which  charged  the  prisoner  with  a  common  assault^  they  must        1888. 
determine  Uie  question  without  reference  to  his  evidence.     I  am     el.3^_ 
by  no  means  certain^  however^  that  such  a  direction  was  necessary^    Evidence^ 
for  the  law  is  changed  now  to  what  it  was.     It  is  true  you  have  Indictment  for 
no  right  to  examine  a  prisoner  on  oath,  except  on  certain  specified  *»<|^Bc^t  osw^ 
indictments.     But   it   is  also  true  that   admissions  made  by  a      ^t/ity  of 
prisoner  were  always  receivable  as  evidence  against  him  ;  and  prMoner's  evi- 
now  that  a  prisoner  is  allowed  to  go  into  the  witness-box  upon  a  j[^jlj^^^„ 
particular  charge  and  make  a  statement  on  oath^  if  in  the  course   j^  common 
of  so  doing  he  makes  a  statement  in  the  nature  of  an  admission     eusauU  - 
on  another  charge,  as  he  chooses  to  take  advantage  of  the  privi-  ?^^^JjZ 
lege  of  giving  evidence  on  oath,  any  admission   he  makes  on  igg5  (43  ^  49* 
oath  must  stand  in  the  same  position  as  any  other  admission  stood     Vict,  c  69), 
before  the  Act  was  passed.     The  only  difference  in  the  prisoner's        '•  ^^' 
position  is,  that  the  law  now  gives  the  sanction  of  an  oath  to 
what  he  says,  and  he  must  be  taken  as  in  the  same  position  when 
he  is  on  oath  as  he  was  in  before  when  not  on  oath.     There  is 
another  answer  to  the  point  which  has  been  raised,  namely,  that 
the  chairman  did  in  effect  direct  the  jury  rightly.     There  were 
two  cases,  and  it  was  for  the  jury  to  say  whether  there  was 
evidence  to  support  each  of  them  or  not,  and  they  took  the  more 
lenient  view,  and  found  a  verdict  of  guilty  upon  the  count  for  the 
common  assault,  upon  the  proper  evidence  upon  which  I  think 
they  were  substantially  directed  by  the  chairman.     There  is  a 
fatal  objection,  however,  to  the  point  taken  as  to  misdirection, 
which  is,  that  no  such  point  is  reserved  by  the  case.     It  is  clear 
to  me  there  was  evidence  apart  from  the  evidence  of  the  prisoner 
to  support  the  verdict,  and  there  was  also  evidence  voluntarily 
supplied   by  the  prisoner  himself,  who  went  into  the  box  and 
made  his  statement,  and  cannot  turn  round  now  and  say  that, 
although  he  had  given  his  evidence  on  oath,  such  evidence  was 
not  admissible. 

Manisty,  Hawkins,  Mathbw,  and  Smith,  JJ.  concurred. 

Conviction  affirmed. 

Solictors  for  the  prosecution,  JP.  Brooke,  for  O.  W.  T.  Coventry, 
Upton-upon-Severn. 

Solicitor  for  the  prisoner,  Dreaper^ 


fouxn.  P  D 
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CROWN  OASES  RESERVED. 

Thursday,  April  26,  1888. 

(Before  Lord  Oolbridgb,  O.J.,  Manisty,  Hawkins,  Mathbw,  and 

Smith,  JJ.) 

Reg.  v.  Wbaiand.  (a) 

Practice — Indictment  for  defiling  girl  under  thirteen — Oonvicti-on 
for  indecent  assault — Admissibility  of  evidence  not  given  on  oath 
to  support   conviction  —  Criminal  Law   Amendment  Act,  1885 
(48  ^  49  VicL  c.  69,  ss.  4,  9.) 

In  support  of  an  indictm^ent  under  sect,  4  of  th-e  Criminal  Law 
Amendment  Act,  1885,  which  charged  a  prisoner  with  unlaw- 
fully and  carnally  knowing  a  girl  of  the  age  of  five  years  and 
nine  months,  the  evidence  of  such  girl  was  received,  though  it 
was  not  given  upon  oath,  under  the  provisions  contained  in  that 
section.  The  jury  acquitted  the  prisoner  of  the  offence  charged 
under  sect,  4  of  the  Act,  hut  convicted  him  under  sect,  9  of  an 
indecent  assault.  In  order  to  suppm*t  such  conviction  the 
evidence  was  insufficient  unless  the  evidence  which  had  been  given 
by  the  girl  under  sect.  4  was  admissible. 

Held,  that  such  evidence  was  admissible,  although,  had  the  prisoner 
been  cliarged  with  an  indecent  assault  upon  the  girl  only,  it 
would  not  have  been  admissible. 

/^ASE  stated  by  Hawkins,  J.  as  follows : 

The  prisoner  was  tried  before  me  at  the  Oentral  Oriminal 
Oourt,  on  the  28th  day  of  February,  1888,  npon  an  indictment 
nnder  sect.  4  of  the  Criminal  Law  Amendment  Act,  1885 
(48  &  49  Vict.  c.  69,  (6)  charging  him  with  unlawfully  and 
carnally  knowing  Eliza  Wheal,  a  girl  under  the  age  of  thirteen 
years,  to  wit,  of  the  age  of  five  years  and  nine  months. 

The  evidence  of  Eliza  Wheal  was  received  by  me,  though  not 

(a)  Reported  by  R.  Ounninohah  Glen,  Esq.,  Bamster-at-LAw. 

(6)  Sect.  4  enacts  (inter  alia)  that:  ^*Aiiy  person  who  unlawfully  and  carnally 
knows  any  girl  under  the  age  of  thirteen  years  shall  be  guilty  of  felony.  .  .  . 
Where  upon  the  hearing  of  a  charge  under  this  section,  the  girl  in  respect  of  whom 
the  offence  is  charged  to  have  been  committed,  or  any  other  child  of  tender  years  who 
is  tendered  as  a  witness,  does  not,  in  the  opinion  of  the  court  or  justices,  understand 
the  nature  of  an  oath,  the  evidence  of  such  girl  or  other  child  of  tender  years  may 
be  received,  though  not  given  upon  oath,  if  in  the  opinion  of  the  court  or  justices,  as 
the  case  may  be,  such  girl  or  other  child  of  tender  years  is  possessed  of  sufficient 
intelligence  to  justify  the  reception  of  the  evidence,  and  understands  the  duty  of 
speaking  the  truth  :  Provided  that  no  person  shall  be  liable  to  be  convicted  of  the 
offence  unless  the  testimony  admitted  by  virtue  of  this  section,  and  given  on  behalf  of 
the  prosecution,  shall  be  corroborated  by  some  other  material  evidence  in  support 
thereof  implicating  the  accused." 
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given  npou  oath^  under  the  provision  contained   in   the  same  Rn>< 

section  of  the  Act,  and  she  was  corroborated  as  required.  WKA^ukifD 

The  jury  acquitted  the  accused  of  the  charge  under  the  4th  

section,   but   found   him   guilty   of  an   indecent  assault  under  1888. 

sect.  9.  (a)  iV^cfT 

Without  the  girl's  evidence  the  evidence   would  have  been  Evidence-^ 

insufficient  to  jastify  a  conviction.  Criminal 

In  the  statute  there  is  nothing  to  make  the  evidence  of  the  girl  2^^^'Urt 

admissible  without  oath  upon  a  simple  indictment  for  indecent  r/  vnaworn 

assault.  evidence  to 

The  only  question  is,  whether  the  conviction  can,  under  the     *7*Acen?^ 
circumstances,  be  supported.  asftauU  — 

No  counsel  appeared  in  support  of  or  against  the  conviction.  Criminal  Low 
Lord  CoLBRiDGB,  O.J. — This  is  a  case  which  my  learned  brother  ^7*1886^ 
has  reserved  in  order  to  settle  an  important  point  on  the  Criminal  43  ^  49  via. 
Law  Amendment  Act,  1885,  on  which  there  have  been  conflicting  c  69,  m.  4,9. 
opinions,  though  perhaps  not  decisions.  We  are  all  of  opinion 
that  the  conviction  was  perfectly  correct.  The  case  is  one  in 
which  a  man  was  indicted  under  sect.  4  of  the  Criminal  Law 
Amendment  Act,  1885,  for  unlawfully  and  carnally  knowing  a 
girl  under  the  age  of  thirteen.  In  the  course  of  the  trial  the 
child  was  called,  she  was  between  five  and  six  years  old,  and  being, 
in  the  opinion  of  my  learned  brother,  not  capable  of  understanding 
the  nature  of  an  oath,  her  evidence  was  allowed  to  be  given 
without  her  being  sworn.  Now,  the  same  section  of  the  Act 
which  enabled  her  evidence  to  be  so  given  provides,  that  no 
person  shall  be  liable  to  be  convicted  of  the  offence,  unless  the 
testimony  admitted  by  virtue  of  the  section  and  given  on  behalf 
of  the  prosecution  shall  be  corroborated  by  some  other  material 
evidence  in  support  thereof  implicating  the  accused.  The  prisoner 
was  indicted  under  the  4th  section,  and  there  was  evidence  of 
corroboration,  but,  on  the  whole,  under  the  direction  of  my  learned 
brother,  the  jury  acquitted  the  prisoner  of  the  graver  offence. 
Under  sect.  9  of  the  Act,  however,  it  is  provided  that  anyone  who 
has  been  acquitted  of  the  more  serious  offence,  may  nevertheless 
be  convicted  of  an  indecent  assault.  Under  sect.  9  of  the  Act, 
however,  there  is  no  provision  enabling  the  evidence  of  a  child 
who  is  too  young  to  give  evidence  upon  oath  to  be  given,  even 
with  the  qualifications  under  which  such  evidence  can  be  given 
under  sect.  4.  It  follows  from  this  legislation,  if  we  uphold  this 
conviction,  that  if  a  person  is  indicted  for  the  graver  offence  and 
unsworn  evidence  is  given,  he  may  be  acquitted  and  yet  may  be 
convicted  of  the  lesser  offence,  but  that,  if  he  had  been  indicted 
for  the  lesser  offence,  the  evidence,  upon  which  had  he  been 

(a)  Sect.  9  enacts  that :  *^If  upon  the  trial  of  any  indictment  for  rape,  or  any  offence 
made  felony  hy  sect.  4  of  this  Act,  the  jury  shall  be  satisfled  that  the  defendant  is 
gnilty  of  an  offence  under  sect.  8,  4,  or  0  of  this  Act,  or  of  an  indecent  assaolt,  but 
are  not  satisfied  that  the  defendant  is  gnilty  of  the  felony  charged  in  such  indictment, 
or  of  an  attempt  to  commit  the  same,  then,  and  in  every  such  case,  the  jury  may 
acqait  the  defendant  of  such  felony,  and  find  him  gnilty  of  snch  offence  as  aforesaid, 
or  of  an  indecent  assanlt.** 

PD2 
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Rbq.        indicted  for  the  greater  offence  he  could  have  been  convicted  of 
^^'  the  lesser  offence,   could   not  have  been  given ;    which   would 

'     plainly  be  an  anomalous  state  of  the  law,  for  it  might  lead  to 

1888.        persons  being  indicted  in  respect  of  one  offence  when  it  was 

p^J^  __    intended  to  prove  another.     That  is  not  a  satisfactory  state  of 

Emdence—    affairs,  and  is  one  which  was  probably  not  contemplated  by  the 

Criminal     Legislature ;  but  though  we  are  not  here  to  make  the  law,  we 

AMssibilit    ^^^^  point  out  any  anomaly  that  exists  in  it.      That,  however, 

of  unsworn    does  not  affect  the  question  whether  this  conviction  is  right,  and 

evidence  to    we  are  all  of  opinion  that  it  is.     The  evidence  given  under  the 

^i^de^  f    ^^^  section  was  clearly  admissible,  even  though  the  conviction 

assau/t^     was  uot  of  the  offence  charged  in  the  indictment,  but  was  of  an 

Criminal  Law  offence  under  another  Section ;  and  therefore,  the  evidence  being 

JurT^ll'ss—  admissible  under  the  one  section,  it  was  admissible  to  support 

48  i'  4d  Vict,  the  conviction  of  an  indecent  assault  under  the  9th  section. 

c.  69,  S8.  4,  9.       Manisty,  J. — I  am  of  the  same  opinion,  the  statute  having  so 

provided.      It  is,  however,  certainly  a  strange  anomaly  that  a 

man  should  be   convicted  upon   evidence   which  had  he   been 

indicted  for  the  offence  of  which  he  was  convicted  would  not 

have  been  admissible. 

Hawkins,  J. — ^I  am  of  the  same  opinion.  I  only  reserved  the 
point  because  there  were  conflicting  opinions  entertained  upon 
the  subject,  and  I  thought  that  it  was  better  that  the  question 
should  be  settled  once  for  all. 

Mathew  and  Smith,  JJ.  concurred. 

Conviction  affirmed. 


QUBBN^S  BENCH  DIVISION. 
Tuesday y  January  31,  1888. 

(Before  Hawkins  and  Ghables,  JJ.) 
Beg.  v»  Lee.  (a) 

Bastardy  order — Service  of  summons — La^t  place  of  abode  of 
putative  father — The  Bastardy  Laws  Amendment  Act,  1872 
(35  ^  36  Vict.  c.  65),  s.  4. 

A  bastardy  summons  was  on  the  18th  day  of  May  left  at  the  house 
of  a  baker  at  Sunbury,  in  whose  employ  the  defendant  had  been 

(a)  Reported  by  Joseph  Smith,  Esq.,  Barriflter-aULaw. 
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from  the  2hth  day  of  September  previous  to  the  20th  day  of       Bxa. 
April,  when  he  went  to  Southampton  and  took  lodgings  there,        _^ 

hut  left  certain  effects  at  the  former  plaice  until  the  l^th  day  of       

May,  when  he  removed  them.      On  the  19th  day  of  May  he        1888. 
sailed  for  the  West  Indies  with  a  ship  on  which  he  had  obtained    uJT~Z  _ 
a  situation.  ^    ^       ^iJof 

Held,  that  the  summons  was  left  at  his  la^t  place  of  abode  within    summofu-^ 
the  meaning  of  the  4th  section  of  the  Bastardy  Laws  Amendment  ^^{^^  ^ 
Act,  1872   (35  ^  36   Vidt.  c.   65),  and  that  the  justices  had  ^^zevict 
therefore  jurisdiction  on  the  hearing  of  it  to  make   an  order     c  66, «.  4. 
against  him  in  his  absence, 

THIS  was  a  mle  obtained  on  the  part  of  tlie  defendant  to  a 
bastardy  summons  calling  upon  justices  of  Middlesex  and 
tbe  complainant  to  show  cause  why  a  writ  of  certiorari  should  not 
issue  to  remove  into  the  High  Court  an  order  made  by  the 
justices  on  the  18th  day  of  June,  1887,  whereby  the  defendant  was 
adjudged  to  be  the  putative  father  of  a  bastard  child  of  which 
the  complainant  heul  been  delivered. 

It  appeared  from  the  affidavits  that  the  complainant  was 
delivered  of  a  bastard  child  on  the  18th  day  of  April,  1887,  and 
that  she  had  obtained  a  summons  against  the  defendant,  which 
was  left  by  a  constable,  on  the  18th  day  of  May,  1887,  at  the 
house  of  a  baker,  at  Sunbury,  in  whose  service  the  defendant  had 
been,  and  with  whom  he  had  resided  from  the  25th  day  of 
September,  1886,  to  the  20th  day  of  April,  1887,  the  baker 
informing  the  constable  serving  the  summons  that  he  did  not 
know  where  the  defendant  was,  but  that  he  had  been  to  fetch  his 
things  on  the  14th  day  of  May. 

The  defendant  made  an  affidavit  to  the  effect  that  he  left 
Sunbury  on  the  20th  day  of  April,  and  went  to  Southampton  to 
better  himself,  and  took  lodgings  there  at  27,  Gamden-street, 
Bedford -place,  and  remained  there  until  May,  1887,  when  he  got 
a  situation  on  board  the  Moselle,  and  sailed  on  the  19th  day  of 
May  for  the  West  Indies. 

The  justices  having  in  the  absence  of  the  defendant,  and  on 
proof  of  such  service,  made  an  order  adjudging  him  to  be  the 
putative  father  of  the  child,  and  ordering  the  payment  of  a  sum 
of  money  weekly,  the  defendant  obtained  a  rule  nisi  calling  upon 
them  and  the  complainant  to  show  cause  why  a  writ  of  certiorari 
should  not  issue  to  remove  it  into  the  High  Court  for  the  purpose 
of  quashing  it  upon  the  ground  that,  the  summons  not  having  been 
left  at  the  last  place  of  abode  of  the  defendant  within  the  meaning 
of  the  4th  section  of  the  Bastardy  Laws  Amendment  Act,  1872 
(35  &  36  Yict.  c.  65),  the  justices  had  no  jurisdiction  to  make 
the  order. 

The  4th  section  of  the  Bastardy  Laws  Amendment  Act,  1 872 
(35  &  36  Vict.  c.  65)  provides,  so  far  as  is  material,  as  follows : 

4.  After  the  birth  of  euoh  bastard  child,  on  the  appearance  of  the  persona  so 
ffnmmoned,  or  on  proof  that  the  snminons  was  doly  serred  on  such  person,  or  left  at 


406  CRIMINAL   LAW   CASES. 

Rbg.  ^^^  l<^t;  place  of  abode,  six  days  at  least  before  tbe  petty  eession,  the  jnstices  in  snch 

V.  petty  session  shall  hear  the  evidence  of  such  womaUf  and  such  other  evidence  as  she 

JjSB,  ™&7  produce,  and  shall  also  hear  any  evidence  tendered  by  or  on  behalf  of  the  person 

.  alleged  to  be  the  father,  and  if  the  evidence  of  the  mother  be  corroborated  in  some 

1888.  material  particular  by  other  evidence  to  the  satisfaction  of  the  justices,  they  may 

adjudge  the  man  to  be  the  putative  father  of  such  bastard  child ;  and  they  may  also, 

Bastardu  •. ^  ^^1  see  fit,  having   regard  to  all   the   circumstances  of  the   case,   proceed  to 

Service  of  make  an  order  on  the   putative   father  for   the  payment  to   the   mother  of  the 

suntmons —  bastard  child,  &o. 

abode--  Taylor  in  support  of  the  rule,  (a) — The  conditions  prescribed 

85  ^  86  Vict  by  the  Act  as  to  the  service  of  the  summons  were  not  complied 
c  65> ».  *•  ^ith,  and  therefore  the  justices  had  no  jurisdiction  to  make  the 
order,  and  it  must  be  quashed.  It  is  not  contended  that  the 
summons  was  personally  served;  neither  was  it  left  at  the 
defendant's  last  place  of  abode.  He  left  Sunburj  on  the  20th 
day  of  April  with  no  intention  of  returning,  as  it  is  clear  from 
the  allegation  in  his  affidavit  that  he  went  away  for  the  purpose 
of  bettering  himself.  He  then  went  to  Southampton  and  took  up 
his  residence  in  lodgings  there  at  27,  Camden-street^  and  made 
that  his  place  of  abode.  At  the  time  the  summons  was  served  he 
had  been  residing  there  for  a  month,  and  some  days  previously 
had  removed  from  Sunbury  all  his  effects.  He  had  therefore  before 
the  summons  was  served  left  his  place  of  abode  at  Sunbury  and 
formed  a  new  place  of  abode  at  Southampton.  In  Reg.  v.  Evans 
(19  L.  J.  150,  M.  C.)  Coleridge,  J.' explains  the  meaning  of  the 
phrase  ''  last  place  of  abode/'  He  there  says,  *'  By  the  word 
'  last '  is  meant  the  then  present  place  of  abode  if  the  party  have 
any,  the  last  which  he  had  if  he  has  ceased  to  have  any.''  Here 
the  then  present  place  of  abode  of  the  defendant  on  the  18th  day 
of  May  when  the  summons  was  served  was  in  his  lodgings  at 
Southampton.  In  Reg.  v.  Evans  {ubi  sv/p.)  the  summons  was 
served  at  a  house  where  the  defendant  formerly  lodged,  but  did 
not  lodge  at  the  time  of  the  service,  the  order  was  quashed. 
The  circumstances  of  the  present  case  are  identical,  and  the  same 
reasons  exist  for  quashing  the  order. 

Mead  showed  cause  against  the  rule. — The  summons  was 
served  at  the  defendant's  place  of  abode  in  accordance  with  the 
provisions  of  the  statute.  This  residence  at  Southampton  was 
merely  temporary.  When  he  left  Sunbury  he  had  not  obtained 
permanent  employment,  but  was  on  his  way  to  look  out  for  a 
situation.  This  lodging,  therefore,  at  Southampton  was  not  a 
permanent  lodging  in  the  sense  of  being  a  lodging  in  which  a 
person  contemplates  residing  a  considerable  time,  as  is  shown  by 
the  fact  that  he  did  not  fetch  his  things  from  his  residence  at 
Sunbury  till  the  14th  day  of  May.  His  lodgings  at  Southampton 
therefore  never  became  his  established  place  of  abode  within  the 
meaning  of  the  statute.     [Hawkins,  J. — Why  do  you  say  that 

(a)  The  147th  mle  of  the  Crown  Office  Rnles  1886  provides  as  follows :  **  On  the 
ai^ument  of  anj  case  entered  in  the  Grown  Paper,  where  the  court  has  granted  an 
order  nifi,  the  counsel  for  the  parties  showing  cause  shall  begio ;  but  on  an  order  nisi 
to  quash  an  order  or  oonviotionf  and  in  every  other  case,  the  counsel  for  the  appellant 
or  party  desirous  of  displacing  the  status  quo  shall  begin/* 


CRIMINAL  LAW   CAS£S.  407 

Soathampton  was  not  his  place  of  abode  during  the   time  he        Rao. 
spent  there  ?]     He  left  Sunbury  to  find  a  ship,  and  Soathampton        ^' 

was  only  a  temporary  resting  place.     Sunbury  was  his  last  place        1 

of  abode  until  he  obtained   another^   and  he  never   did  obtain        1888. 
any  other  before  he  left  the  country.     In  Reg,  v.  Higham  (26   ^  ~T 
L.   J.    116,  M.    0.)   the  facts    are  almost  identical,   and    Lord     Service  of 
Campbell  held  that  the  service  was  good.     The  defendant  does    mmmona-^ 
not  state  in  his  affidavit  that  he  went  to  Southampton  •  to  work  ^^f^^^*^ 
there,  but  to  better  himself,  and  it  is  therefore  submitted  that  85  ^  86  Vict. 
he  contemplated  going  abroad  when  he  left  Sunbury  in  order  to     c.  65, «.  4. 
be  absent  when  the  summons  was  served  and  not  to  reside  at 
Southampton.     He  also  cited  Beg.  v.  Evans  (19  L.  J.  151,  M.  C.) ; 
Reg.  V.  Jaiez  Davis  (22  L.  J.  143,  M.  0.) ;  Reg.  v.  Brown  (24 
J.  P.  5) ;  Reg.  v.  Damarell  (L.  Eep.  3  Q.  B.  50.) 

Taylor  in  reply. — The  cases  cited  are  in  favour  of  the  defen- 
dant. The  place  where  the  summons  was  served  was  not  his 
last  place  of  abode.  In  Reg.  v.  Evans  {ubi  sup.)  it  was  proved 
that  the  clothes  of  the  applicant  in  that  case  were  in  the  lodgings 
where  the  summons  was  served  at  the  time  it  was  served.  If 
the  order  of  the  justices  was  quashed  in  that  case,  a  fortiori  it 
should  be  in  this  case  where  the  applicant  had  removed  his 
clothes  four  days  before  the  service  of  the  summons. 

Hawkins,  J. — I  am  of  opinion  in  this  case  that  a  writ  of 
certiorari  ought  not  to  be  issued,  and  that  the  order  of  the 
justices  ought  not  to  be  quashed.  The  application  to  set  aside 
the  order  is  made  on  the  ground  that  the  justices  had  no  juris- 
diction to  make  it,  inasmuch  as  the  defendant  never  appeared 
before  them,  the  order  being  made  during  his  absence ;  nor  was 
the  summons  served  on  him  personally ;  nor  was  it  left  at  his 
last  place  of  abode  six  days  before  the  petty  session,  one  of 
which  conditions  must  be  fulfilled  in  order  to  give  the  justices 
jurisdiction  to  make  an  order  under  the  4th  section  of  the 
Bastardy  Laws  Amendment  Act,  1872  (35  &  36  Vict.  c.  65). 
That  section  provides  that,  ''  after  the  birth  of  such  bastard 
child,  on  the  appearance  of  the  person  so  summoned,  or  on  proof 
that  the  summons  was  duly  served  on  such  person,  or  left  at  his 
last  place  of  abode  six  days  at  least  before  the  petty  session,  the 
justices  in  such  petty  session  shall  hear  the  evidence  of  such 
woman,  and  such  other  evidence  as  she  may  produce,  and  shall 
also  hear  any  evidence  tendered  by  or  on  behalf  of  the  person 
alleged  to  be  the  father ;  and  if  the  evidence  of  the  mother  be 
corroborated  in  some  material  particular  by  other  evidence  to  the 
satisfaction  of  the  said  justices,  they  may  adjudge  the  man  to  be 
the  putative  father  of  such  bastard  child,  and  they  may  also,  if 
they  see  fit,  having  regard  to  all  the  circumstances  of  the  case, 
proceed  to  make  an  order  on  the  putative  father  for  the  payment 
to  the  mother  of  the  bastard  child  of  a  sum  of  money  weekly  not 
exceeding  five  shillings  a  week  for  the  maintenance  and  educa- 
tion of  the  child  and  of  the  expenses  incidental  to  the  birth  of 
such  child,  and  of  the  funeral  expenses  of  the  child,  provided 
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RiBG.        it  has  died  before  the  making  of  such  order,  and  of  such  costs  as 
j^         may  have  been  incurred  in  the  obtaining  of  such  order/'     The 

section^   therefore^    gives    the    magistrates   jurisdiction   if   the 

1888.       summons  was  duly  served  on  the  applicant  himself^  or  left  at  his 

^gJJ^^  _  last  place  of  abode.     When  this  matter  came  before  the  justices 

Service  of    on  the  4th  day  of  June^  1887^  the  complainant  satisfied  them  that 

summota—    the  summons  had  been  left  at  the  defendant's  last  place  of  abode 

^a6«fe -^"^  six  days  before  the  session,  and  that  he  was  the  father.     It  is 

85  ^  86  Viet,  quite  certain  that  the  justices  on  hearing  the  summons  thought 

c.  65, «.  4.     they  had  jurisdiction,  but  this  is  not  conclusive  of  the  matter. 

The  party  against  whom  judgment  was  given  has  a  perfect  right, 

if  he  can,  to  satisfy  this  court  that  the  justices  have  wrongly 

found  the  facts,  and  that  there  was  in  reality  no  jurisdiction. 

This  proposition  is  clearly  laid  down  by  Coleridge,  J.,  in  Reg. 

V.  Evans  (19  L.  J.  155,  M.  C),  where  he  says :   "  In  a  question 

of  jurisdiction,  although  the  magistrates  are  to  form  an  opinion 

in  the  first  instance  on  the  evidence  offered,  which  is  to  warrant 

their  proceeding ;  yet  justice  requires  that,  if  it  be  clearly  shown 

that  the  fact  fails,  and  that  they  never  ought  to  have  proceeded, 

the  party  interested  may  be  at  liberty  to  show  that.     Suppose  a 

proceeding  against  A.  and  evidence  be  given  of  personal  service 

on  him,  the  magistrates  would  properly  proceed ;  but  if  it  could 

be  shown  that  the  witness  had  in  truth  served  B.  and  that  A. 

was  ignorant  of  the  whole  proceeding,  it  would  be  impossible  to 

say  that  an  order  of  commitment  against  A.  could  be  enforced.'' 

It  is  for  us  now  to  decide  whether  or  not  the  summons  was 

served  at  the  defendant's  last  place  of  abode  ;  if  it  was,  there  can 

be  no  doubt  the  justices  had  jurisdiction  to   make  the  order. 

Cockbum,  C.J.,  in  Reg.  v.  Damarell  (L.  Rep.  3  Q.  B.  52),  says : 

'*  I  think  we  are  bound  by  the  words  of  the  statute,  which  provides 

that,  on  proof  that  the  summons  was  left  at  the  defendant's  last 

place  of  abode  six  days  at  least  before  the  petty  sessions,  the  justices 

shall  hear  the  evidence  of  the  woman,  and  if  it  be  corroborated 

may  adjudge  the  man  to  be  the  putative  father.    Proof,  therefore^ 

that  the  summons  was  left  at  the  last  place  of  abode  is  sufiicient 

without  more  to  give  the  justices  jurisdiction."     I  confess  that 

the  authorities  which  have  been  cited  do  not  assist  us  much.     In 

Reg.  V.  Evans  (19  L.  J.  151,  M.  G.)  the  order  was  quashed,  as  it 

was  found  as  a  fact  that  the  summons  had  not  been  served  at  the 

applicant's  last  place  of  abode.     In  that  case  the  applicant  had 

left  lodgings  in  one  street  and  moved  into  lodgings  in  another 

street  in  the  same  town ;  the  summons  was  served  at  the  lodgings 

the  applicant  had  left,  and  did  not  reach  him  until  after  the  order 

was  made.     There  was  no  difference  in  character  between  the 

lodgings.     It  might  be  fairly  said,  if  the  last  lodging  was  not  the 

last  place  of  abode,  neither  was  the  first.     In  Reg.  v.  Jahez  Davis 

(22  L.  J.  143,  M.  C.)  the  rule  was  refused.     The  affidavits  iu  that 

case  showed  that  the  applicant  resided  in  his  father's  house  in 

England  up  to  the  7th  day  of  November,  1850,  on  that  day  he 

went  to  Liverpool  with  the  intention  of  proceeding  at  once  to 


O&IMINAL  LAW  CASES.  409 

America.     He  remaiQed  at  an  inn  at  Liverpool  until  tlie  11th        Rk. 
day  of  November,  when  he  sailed  for  America.     On  the  15th  day       -f* 

of  November  a  constable  called  at  the  father's  house  with  the        1 

view  of  serving  the  applicant  with  a  summons,  and  on  being        18S8. 
informed  that  he  had  gone  to  America  he   left  the  summons.    d^T^  __ 
The  decision  of  the  court  upon  that  point  was  this :  '^  I  think  you     Ser^^cf 
must  take  it  the  father^s  house  was  the  last  place  of  abode,  as    Ktmmom— 
merely  stopping  at  an  inn  at  Liverpool  while  waiting  for  a  ship  ^^l^t^ 
would  not  make  it  his  last  place  of  abode.''     In  Beg.  v.  Dama/rell  a5  ^  86  Vict. 
(L.  Rep.  3  Q.  B.  50)   Cockburn,  C.J.  says:  ^'All  we  have  to     c.65, t.4. 
inquire  is  whether  the  summons  was  left  at  the  last  place  of  abode 
of  the  man.     He  left  the  house  where  he  had  been  lodging  for  a 
long  time  for  the  express  purpose  of  going  to  America,  therefore 
he  had  no  other  place  of  abode,  and  that  was  his  last  place  of 
abode."    In  Reg.  v.  Higham  (26  L.  J.  116,  M.  C),  which  is 
strongly  in  favour  of  the  decision  of  the  justices  in  this  case,  it 
appeared  by  the  affidavits  that  the  applicant  had  resided  at  his 
father's  house  up  to  the  13th  day  of  July,  1856,  when,  having 
reason  to  anticipate  further  annoyance  from  the  complainant,  he 
determined  to  leave  his  father's  residence  and  obtain  employment 
in  a  different  part  of  the  country.     Accordingly,  on  that  day,  he 
left  and  went  to  reside  with  a  farmer  in  Bedfordshire  and  assisted 
him  in  his  farm,  and  had  no  intention  when  he  left  of  returning  to 
reside  with  his  father.     The  complainant  was  delivered  of  a  child 
on  the  23rd  day  of  November,  1 855,  and  obtained  a  summons 
against  the  applicant,  which  was  dismissed  on  the  14th  day  of 
January,  1856.     On  the  14th  day  of  July,  1856,  the  complainant 
obtained  another  summons  against  the  applicant,  which  was  left, 
on  the  29th  day  of  July,  at  the  house  of  his  father,  and  the 
applicant  did  not  become  aware  of  it  till  the  11th  day  of  August, 
the  day  on  which  the  order  was  made  against  him  by  the  magis- 
trates.   Nevertheless,  it  was  held  by  Campbell,  C.J.  to  have 
been  served  at  his  last  place  of  abode.     Now  we  come  to  the 

S resent  case.  There  is  no  doubt  that  the  applicant  had  been 
ving  at  Sunbury  assisting  a  baker  at  that  place  up  to  the  20th 
day  of  April,  1887,  so  that  up  to  that  date  it  was  clearly  his  last 
place  of  abode.  He  left  his  things  at  Sunbury  till  the  14th  day 
of  May,  which  is  evidence  that  up  to  that  time  he  had  formed  no 
intention  to  abandon  his  lodgings  there.  He  says  in  his  affidavit : 
''  I  went  to  Southampton  to  better  myself,  and  took  lodgings." 
I  understand  the  meaning  of  those  words  to  be,  that  he  went,  not 
to  establish  himself  there,  or  to  get  permanent  employment  with 
any  particular  person,  or  in  any  particular  work,  but  simply  to 
look  about  him.  There  is  no  suggestion  that  he  meant  to  make 
it  his  place  of  abode  any  more  than  the  man  did  the  inn  at 
Liverpool  in  the  case  of  Beg.  v.  Bwois.  He  does  not  even  say 
it  was  his  place  of  abode.  He  says  :  "  I  took  lodgings  at  27, 
Camden-street,  Bedford-place,  Southampton,  where  I  remained 
till  May,  1887,  when  I  got  a  situation  on  board  the  Moselle  and 
sailed  on  the  19th  day  of  May  for  the  West  Indies."     Taking  all 
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E^Bo.        the  circnmstances  of  the  case  into  consideration^  I  consider  that^ 
J.  "•  the  magistrates  having  made  the  order,  there  is  nothing  which 

wonld  enable  us  to  say  that  they  acted  without  jurisdiction,  and 

1888.        on  the  same  evidence  I  should  have  come  to  the  same  conclusion 
„  ~T         as  they  did,  namely,  that  Sunbury  was  the  applicant's  last  legal 
Service  of    place  01  abode. 

summons^         Chaeles,  J. — I  am  of  the  same  opinion.     I  do  not  think  the 
^^6w^  ^^  authorities  assist  us  ;  if  anything,  they  are  in  favour  of  Mr.  Mead's 
85  ^  36  Vict,  contention  that  the  service  was  good.     The  applicant  says  he  left 
C.66, ».  4.     Sunbury  on  the  20fch  day  of  April,  and  went  to  Southampton  to 
better  himself.     He  too.k  lodgings,  and  remained  there  till  he  got 
a  situation  on  board  the  Moselle,  and  sailed  on  the  ]  9th  day  of 
May  for  the  West  Indies.     Can  we  say  that  his  place  of  abode 
was  at  Southampton  ?     I  am  by  no  means  satisfied.     I  think  he 
left  Sunbury  to  better  himself,  and  to  cast  about  to  find  employ- 
ment.     I   think   therefore   that  his   last  place    of   abode   was 
Sunbury,  and  that   his   residence  at  Southampton  was  merely 
temporary   while  he  was  looking  out  for  a   situation.     In  my 
opinion  it  cannot  be  said  that,  under  these  circumstances,  he 
made  Southampton  his  place  of  abode. 

Rule  discharged. 
Solicitors   for  the    defendant,    the    applicant,    O,    W.    Lay, 
Brentford. 

Solicitors  for  the  complainant,  8,  F.  and  A.  0,  Langham,  for 
W.  J,  Hodges,  Dorking. 


QUEEN'S    BENCH    DIVISION. 

Friday^  Feb.  10,  1888. 

(Before  Mathew  and  Smith,  JJ.) 

Rbg.    v.     The    Dibectobs    op  the    Gbbat  Wbstbbn    Eailwat 

Company,   (a) 

Coroner — Inquisition — Verdict  of  manslaughter  against  directors 
of  a  company — Insufficient  description — Power  of  this  court  to 
amend  or  quash  inquisition — Coroners  Act,  1887  (50  8c  51  Vict. 
c.  71),  s.  20  (1). 

By  sect,  20  (1)  of  the  Coroners  Act,  1887,  it  is  enacted  as  folUnvs  : 
**  If  i'^  ^he  opinion  of  the  court  having  cognisance  of  the  ca^e, 
an  inquisition  finds  sufficiently  the  matters  required  to  be  found 

(a)  Reported  by  R.  A.Bbmnsit,  Esq.,  Bftrrister-at-Law. 
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thereby,  and,  where  it  charges  a  person  with  murder  or  mam-        Raa. 
slaughter y   sufficiently  designates    that  person   and   the  offence        _''• 
charged,  the  inquisition  shall  not  be  quashed  for  any  defects,  and  dirbotobb  of 
the  court  may  order  the  proper  officer  of  the  court  to  amend  the    thb  Grhat 
inquisition,^^  ^c.  of"**" 

A  coroner's  jury  by  their  inquisition  found  that  ''the  directors  of    compaht. 

the    Great     Western   Bailway    Company    did  feloniously   kill        

and  slay   T,   (?/'     A  rule  nisi   having  been   obtained  for  a        ^^®®' 
certiorari  to  remove  the  inquisition  for  the  purpose  of  quashing      Cormer'a 
it,  on  the  ground  that  it  was  bad  on  the  face  of  it  for  not  suffix-  inouUition^ 
dently  describing  the  persons  charged :  Verdict^ 

Held,  that  the  above  section  has  no  application  to  the  jurisdiction  of  agaimtraU- 

this  court,  but  only  to  that  of  the  Oriminal  Oourt  before  which  the  way  director$ 

persons  charged  are  tried:  and  that,  consequently,  the  m^iginal  --;  Suffiaetny 

•      *  J'  A'  X  Af  ±  ±  -L  •  1         '         -   'A'       of  aeacnption 

jurtsatctton  of  this    court  to   qv^ash  an   %rregula/r   inquisition  L.  Power  of 

remains  unaffected,  and  the  court  have  no  power  to  order  the  same  court  to  amena 

to  be  amsnded,  t;^  ^5} 

Vict,  c,  71. 
9.20(1). 

RULE  directed  to  6.  P.  Greenfell^  one  of  the  coroners  of  the 
county  of  Cornwall,  the  Director  of  Public  Prosecutions, 
and  the  next  of  kin  of  T.  J.  George,  deceased,  to  show  cause 
why  a  writ  of  certiorari  should  not  issue  to  remove  into  the 
Queen^s  Bench  Division  an  inquisition  taken  before  the  said  coroner 
on  the  30th  day  of  January,  1888,  and  why  the  said  inquisition, 
when  removed,  should  not  be  quashed  on  the  ground  that  it  was 
bad  on  the  face  of  it  for  not  describing  the  persons  charged  by 
name. 

The  inquisition  in  question  found,  "  that  the  directors  of  the 
Great  Western  Bailway  Company  on  the  20th  day  of  January  in 
the  year  aforesaid,  did  feloniously  slay  one  Theophilus  John 
George,  against  the  peace  of  our  Lady  the  Queen,  her  Crown  and 
dignity/' 

Poland,  for  the  director  of  Public  Prosecutions,  showed  cause. 
— It  must  be  taken  that  the  inquisition  as  it  stands  is  informal. 
It  is  absolutely  essential  to  an  inquisition  or  indictment  that  the 
person  charged  should  be  named  by  his  Christian  and  surname,  if 
known ;  or  if  the  name  cannot  be  ascertained,  then  he  must  be 
described  as  a  person  whose  name  is  to  the  jurors  unknown.  The 
coroner  cannot  issue  any  process  on  this  inquisition  (50  &  51  Vict. 
c.  71,  s.  5),  nor  is  there  any  longer  power  to  amend  in  the  coroner's 
court,  the  inquest  being  at  an  end.  The  coroner  cannot  issue  a 
warrant  to  arrest  the  directors  of  the  Great  Western  Bailway 
Company,  nor  any  one  director.  The  question  is  then  whether, 
under  sect.  20  of  the  Coroners  Act,  1887,  this  court  have  power, 
when  the  inquisition  is  brought  up,  to  amend  it  by  inserting  the 
names  of  the  directors.  The  section  only  gives  the  power  to 
amend  to  the  court  having  cognisance,  that  is  the  court  before 
whom  the  case  is  brought  for  trial,  as  for  instance  the  assizes. 
But  here  the  difficulty  is  that  the  directors  cannot  be  brought  to 
the  assizes,  since  no  warrant  can  issue.     If  the  jurisdiction  of  this 
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Rbo        coart  to  bring  up  or  quash  an  irregular  inquisition  is  not  affected 
The        ^^  '^^^^^  ^^'  which  appears  to  deal  solely  with  trial  at  the  assizes, 
DiBBoroBB    ^^  is  admitted  that  in  the  interests  of  justice  this  inquisition  ought 
OF  TBB      to  be  quashed. 

Wi^BBN         Asquith,  for  the  next  of  kin  of  the  deceased,  showed  cause. — 
Railway     ^^  ^^  submitted  that  this  court  have  cognisance  of  the  case,  when 
GoMPAMT.     the  inquisition  is  removed  into  this  courts  and  therefore,  have  power 
7T7T        to  make  the  amendment  permitted  by  sect.  20. 

^'  Sir  jff.  James,  Q.C.  and  jB.  8.  Wright,  for  the  directors  of  the 

Coroner's     Great  Western  Railway  Company,  were  not  called  upon. 

^^fw^cTr"      Mathbw,  J. — I  am  of  opinion  that  this  rule  must  be  made 

manalaughter  absolute.     There  cau  be  no  question  that  this  inquisition  is,  on  the 

agairut  rail-  face  of  it,  irregular^  and  should  be  quashed.     The  question  which 

^SuM^^^^  we  have  to  determine  is  whether  sect.  20  of  the  Coroners  Act, 

of  ducr^tion  1887^  affects  and  impairs  the  power  of  the  Court  of  Queen's  Bench 

^Powerof    to  quash  an  inquisition  which  is  irregular  on  the  face  of  it.     lam 

'^'"^^r^Tr?^  clearly  of  opinion  that  it   does   not.     What   the   section  con- 

Fict. !.  71,    templates  is  an  amendment  by  the  criminal  court  before  whom  the 

8.  20  (1).     inquisition  may  come  when  the  person  charged  is  brought  up  for 

trial.     We  have  nothing  to  do  with  the  power  of  that  court.     It 

is  our  duty  here  to  exercise  the  established  authority  of  this  court 

and  quash  this  inquisition. 

Smith,  J. — I  am  of  the  same  opinion.  I  entirely  agree  that 
our  original  jurisdiction  to  quash  informal  inquisitions  is  not 
touched  by  the  statute ;  but  I  wish  to  say  further  that^  if  it  were, 
I  am  by  no  means  satisfied  that  an  amendment  could  be  made  in 
this  case,  under  sect.  20,  by  any  court.  The  section  says,  where 
an  inquisition  charging  a  person  with  murder  or  manslaughter 
''  sufficiently  designates  ^'  that  person.  I  am  by  no  means  certain 
whether  charging  a  body  of  directors  like  these,  without  naming 
them^  sufficiently  designates  the  person  charged  within  the 
meaning  of  this  section. 

Buh  absolvie. 
Solicitor  for  the  prosecution,  Ths  Solicitor  to  the  Treasury. 
Solicitors  for  the  next  of  kin  of  deceased,  Bolton  and  Co.,  for 
W.  Dale,  Penzance. 

Solicitor  for  the  directors  of  the  Great  Western  Railway 
Company,  B.  B,  Nelson. 
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QUEEN'S  BENCH  DIVISION. 

June  9  and  12,  1888. 
(Before  Wills  and  Gbanthaic,  JJ.) 

Reg.  v.  Thb  London  and  North- Western  Railway  Coicpany.  (a) 

Practice — Costs — LuUctment  of  corporation — Removal  by  writ 
of  certiorari — Conviction — Fine — Fine  to  be  commensurate  with 
offence. 

Where,  on  conviction  of  a  corporation  on  an  indictment  removed 
by  certiorari  into  the  Grown  side  of  the  Queen's  Bench  Division, 
a  fine  is  to  be  imposed,  the  fine  is  only  to  be  commensurate  with 
the  offence  committed,  and  tlie  court  in  apportioning  the  fine 
will  not  take  into  consideration  the  amount  of  the  costs  incurred 
by  the  prosecution, 

THIS  was  a  rule  obtained  by  the  Madeley  Local  Board,  as 
prosecutors,  calling  upon  the  London  and  North- Western 
Railway  Company  to  show  cause  why  a  fine  should  not  be 
imposed  on  them  in  respect  of  a  conviction  on  an  indictment  for 
having  committed  a  nuisance  by  allowing  water  to  overflow  from 
their  land  and  flood  the  adjoining  highway. 

A  canal  in  the  possession  of  the  defendants  had  a  feeder  which 
communicated  from  a  stream  to  the  canal,  and  passed  by  the  side 
of  the  highway.  Mining  operations  in  the  district  (not  con- 
ducted by  the  defendants)  had  caused  the  water  to  escape  from 
the  feeder,  and  flooded  the  highway.  The  company  denied  their 
liability  to  effect  the  repairs  necessary  to  abate  the  nuisance, 
as  it  had  been  brought  about  by  no  acts  of  their  own. 

The  local  board  preferred  an  indictment  against  the  railway 
company,  and,  the  defendants  being  a  corporation,  and  so  unable 
to  appear  either  personally  or  by  attorney  to  take  their  trial  at 
the  quarter  sessions  or  at  the  assizes,  the  board  obtained  a  writ 
of  certiorari  to  remove  the  indictment  into  the  Crown  side  of  the 
Queen^s  Bench  Division,  for  the  purpose  of  being  tried  on  the 
civil  side  :  (see  Reg,  v.  Birmingham  and  Gloucestershire  Railway 
Company,  3  Q.  B.  223 ;  5  Jur.  40 ;  9  C.  &  P.  469.) 

The  removal  of  the  indictment  by  certiorari  being  necessary 
to  the  trial,  the  prosecutors  were  unable  to  make  the  defendant 
company  enter  into  recognisances  to  pay  the  costs  of  the  prose- 
cution, as  the  provisions  of  16  &  17  Vict.  c.  30,  in  respect  of 
entering  into  recognisances  for  costs  on  removal  of  indictments 
by  certiorari  do  not  apply  to  corporations :  (see  Reg,  v.  Mayor, 
^c,  of  Manchester,  26  L.  J.  65,  M.  C. ;  7  El.  &  Bl.  453.) 

{a^  Reported  by  W.  P.  Eybbblbt,  Esq.,  Barrieter^t-Law. 
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Km.  The  proaecntops  of  corporations  by  way  of  iadictment  would 

'■         be  deprived  of  recouping  themselTea  any  of  the  coata  incurred  by 

Loi^K      them  in  putting  the  law  in  motion,  nnlesB  it  were  for  the  power 

iND  NoKTH-  on  the  imposition  of  any  fine  on  a  defendant  corporation  given 

WuTBBN     4q  (jIjq  Coroner  and  Attorney  of  the  Queen's  Bench  by  the  writ 

HFANY      "^  Privy  Seal  to  make  oat  a  certificate  that  the  prosecutors  had 

incurred  costs    in   enforcing  the  law,   on   which    certificate  two 

1888.       jnstices  of  the  Queen's  Bench  may  issue  a  warrant  allowing  the 

Piac(ir«—     prosecutors  one-third  of  the  fine  imposed.     If  the  third  of  the 

Coittof      fine   be   insufficient,   the   prosecutors  can  only  memorialise  the 

iadieiiHeai  of  Treasury  to  remit  a  further  portion  of  the  fine. 

t^ved°i^       This  writ  cf  Privy  Seal  is  a  power  of  attorney  granted  by  the 

(iueta'i  Bench  Special  grace  of  the  Grown  at  the  beginning  of  each  reign  to  the 

Divinon—    jnstices  of  the  Queen's    Bench,  the  Attorney-General,  and  the 

Batupjjtm.  (^pg„j|  Coroner  and  Attorney  lor  the  time  being,  and  is  granted 

for  the  encouragement  of  persons  who  take  the  trouble  to  play 

the  Crown's  part  in  proaecutiug  and  convicting  offenders.     The 

material  parts  of  the  writ  for  the  present  reign  run  as  follows  : 

Victoria  by  the  grace  of  Qod  oi  the  United  Kingdom  of  Oreat  Britain  and  Irelaad, 
Queen,  DcfendeT  of  the  Faith,  to  our  right  trostj  and  nell-baloied  councillor  ThonuB 
Baron  Decman,  CbieF  Justice  of  our  Court  of  Queen'a  Bench,  our  truat;  and  well- 
beloved  Sir  Joseph  Littledale,  Knight,  Sir  John  Patterson,  Knight,  Sir  John  Tajlor 
Coleridge,  Knight,  and  Sir  John  Williama,  Knight,  juBticea  of  anr  said  court  now 
being,  and  to  the  Chief  Justice  and  othsr  joacioea  of  the  said  court  for  the  time 
being,  and  to  our  Actomey-QeDerol  and  (he  coroner  and  attorney  of  the  said  contt 
now  aod  for  the  time  being,  and  to  all  other  our  offlcera,  miniatera,  and  mbjeota, 
whom  these  presents  shall  or  ma;  concern,  greeting.  Foraamuch  u  divers  fines 
have  of  late  years  been  set  and  imposed  in  our  Court  of  Queen's  Beach  od  aeveral 
persons  lor  divers  crimes  and  misderoeanoura  by  them  committed,  whereof  the;  were 
lawfully  convicted,  which  said  flees  (aa  we  have  been  informed)  have  been  paid  into 
the  bands  of  our  coroner  and  attorney  of  our  said  court ;  and  whereas  tba  like  flues 
may  happen  for  the  fntnre  to  be  set  in  the  aaid  court  Dpoa  offendera  agaloet  Ibe  law 
and  statutes  of  this  oar  realm,  which  are  likewise  from  time  to  time  to  be  paid  into 
the  bands  of  the  coroner  and  attorney  of  our  aaid  Court  of  Queen'a  Bench  for  the 
time  being;  and  whereaa  it  is  juet  and  reasonable  that  auch  ol  onr  good  subjects  as 
have  already  proascuted,  or  ahall  for  the  future  prosecute  any  offendera  againat  the 
law  and  atatntes  ol  this  our  realm,  should  meet  with  due  encouragement  for  tbeir 
zeal  Id  our  service,  and  for  their  care,  paios,  expense,  and  trouble  in  proseciiling  and 
convicting  auch  offendera.  .  .  .  And  we  being  willing  and  minded  that  the 
prosecutors  of  snoh  offendera  ai  aforesaid  should  receive  due  eocouragement  lor  their 
zeal  and  service  in  snch  proseaotiona.  .  .  .  We  do  therefore  give  full  power  and 
authority  to  onr  Chief  Jnstica  and  other  tba  justices  of  our  said  Court  of  Qaeen's 
Bench  now  and  for  the  time  being,  that  in  oases  where  any  indictment,  presentment, 
action  of  debt,  information,  fieri  faaas,  or  other  suits  have  been  or  shall  be  had  or 
prosecuted  in  oar  said  court  for  us  or  on  our  behalf,  and  aoy  money  that  bath  become 
due  and  been  paid  or  ahall  be  due  and  payable  ODtu  us  by  any  person  or  persons  apon 
any  flne,  recovery,  or  forfeiture,  upon  or  by  reason  of  any  such  indictment,  present- 
ment, action  of  debt,  information,  fieri  /ados,  rocognisance,  or  by  any  other  ways 
ar  means  in  that  court,  and  that  it  shall  appear  to  you  onr  justices  of  the  said  conrt 
by  the  oertifloate  of  our  Attorney -General  or  onr  coroner  and  attorney  of  that  our 
conrt  for  the  time  being,  that  any  person  hath  bestowed  any  costs,  charges,  or  travel, 
lor  na  and  on  our  behalf  in  prosecuting  any  such  cause,  you  or  any  two  of  you  shall 
and  may  give  warrant  and  allowance  to  pay  anto  the  aaid  person  or  persons  oat  of 
eucb  money  as  hath  been  or  ahall  be  paid  into  that  eoart  to  our  use  so  much  money 
in  lieu  and  recompence  of  bis  and  tbeir  labour  and  charges  as  you  shall  tbink  &L 
oonvenient,  and  reaaonable  to  be  allowed  to  him  or  to  them,  so  that  the  sum  so 
idlowed  do  not  exceed  one  fall  third  part  of  the  moneys  so  recovered  and  received 
lo  our  use,  and  sach  warrant  eigned  under  the  hands  of  any  two  of  oar  juatioea  of 
Ibe  aaid  court  shall  bo  a  sufBcient  discbai^a  against  as,  onr  heirs  and  auooessora, 
lo  suoh  penon  »a  shall  so  reoeive  the  same,  aa  also  lo  onr  aaid  coroner  and  atlomej 
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for  paying  thereof  by  Tirfeue  of  snch  allowance  so  to  be  made  for  or  npon  the  said  Rbq. 

prosecntions,  and  that  it  may  certainly  appear  to  the  Commissioners  of  oar  Treasury,  t;. 

Treasurer  and  Chancellor  of  our  Court  of  Exchequer  for  the  time  bebg,  what  sums  Thb 

are  from  time  to  time  allowed  to  such  person  or  persons  as  have  prosecuted  or  shall  London 

prosecute  as  aforesaid :  We  will  and  require  you  our  said  coroner  and  attorney  of  our  ^m)  Nobth- 

aaid  Court  of  Queen's  Bench  now  and  for  the  time  being,  that  you  do  from  time  Webtbbn 

to  time  enter  upon  the  rolls  of  our  said  Court  of  Queen's  Bench  amongst  the  entries  Railway 

of  the  fines  of  the  said  court  all  such  allowances  as  shall  be  made  to  any  person  Company. 

or  persons  by  any  of  our  said  judges  by  virtue  of  these  our  letters  of  Privy  Seal,  

and  that  you  cause  the  said  allowances  to  be   estimated  into  our  said  Court  of  1888. 

Exchequer,   together  with  the  estreat  of  the  fines  and  amerciaments  of  the  said  

Court  of  Queen's  Bench.     .     .    .    And  these  our  letters  shall  be  your  sufficient  Practice — 

warrant  and  discharge  in  this  behalf.    Qiven  under  our  Privy  Seal,  at  our  Palace  of  Q^gts  of 

Westminster,  the  twenty- ninth  day  of  December,  in  the  first  year  of  our  reign.  indictment  of 

The  indictmeat  against  the  railway  company  was  tried  at  the   removed  into 
Shrewsbury  Winter  Assizes,  1888,  before  Lord  Coleridge,  C.J.,  Queen's  Bew^ 
who  directed  a  verdict  of  guilty  against  the  company.  B^^'of^Hne 

It  was  proved  at  the  trial  that  the  state  of  the  highway  in 
question  was  dangerous,  and  that  several  accidents  had  happened, 
both  on  account  of  the  foundrous  condition  of  the  road,  and  from 
horses  taking  fright  at  the  water. 

The  railway  company  subsequently  moved  to  have  judgment 
entered  for  themselves,  which  motion  was  refused.  The  prose- 
cutors then  signed  judgment,  and  obtained  a  rule  nisi,  calling 
upon  the  railway  company  to  show  cause  why  they  should  not  be 
sentenced  and  fined. 

This  rule  was  obtained  by  the  prosecution  in  accordance  with 
the  practice  of  the  Grown  Office,  instead  of  their  giving  to  the 
defendants  the  four  days'  notice  to  appear  to  receive  sentence 
under  rule  176  of  the  Crown  Office  Rules,  1886,  because  the 
defendants,  being  a  corporation,  were  unable  so  to  appear. 

The  defendants,  then  submitted  themselves  for  judgment, 
when  it  was  shown  by  the  affidavits  read,  that  though  the 
defendants  had  done  the  necessary  repairs,  yet  they  had  not 
begun  to  execute  them  until  after  the  motion  to  enter  judgment 
for  themselves  had  failed. 

The  costs  of  the  prosecution  incurred  in  prosecuting  the 
defendants  were  assessed  at  3502. 

A.  T.  Lawrence  {Bosanqicet,  Q.C.  with  him),  for  the  defendants, 
showed  cause. — The  railway  company  now  submit  themselves  to 
judgment.  The  prosecution  seek  to  inflict  upon  the  company  a 
heavy  fine;  but  a  nominal  one  is  sufficient  to  meet  this  case. 
There  was  a  bond  fide  trial  of  right,  the  railway  company  denied 
their  liability  to  effect  the  repairs  necessary  to  abate  the  nuisance, 
as  it  had  not  been  caused  by  any  acts  of  their  own,  but  by  the 
mining  operations  of  others  which  let  down  the  canal  feeder  and 
highway.  As  soon  as  the  question  of  right  was  settled  the 
defendant  company  here  set  to  work  and  executed  all  necessary 
repairs.  The  amount  of  the  fine  to  be  imposed  is  in  no  way  to 
be  commensurate  with  the  amount  of  the  costs  incurred  by  the 
prosecution,  so  that  the  latter  shall  be,  under  the  practice  of  the 
Crown  Office,  able  to  get  their  costs  fully  recouped.  The 
invariable  practice  of  the  courts  is  against  such  a  proceeding ; 
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Bbq        the  fine  is  to  be  commensurate  with  the  offence^  and  not  the  costs 
-,"•  of  the  prosecution.     [Wills,  J. — The  master  tells  us,  and  it 

London      certainly  accords  with   my  own  recollection,  that  it  is  never 
AND  NoBTH-  done.] 

?^™^         J^lfi  Q-0.  {Spearman  with  him)  for  the  prosecution. — If  only  a 
Ck)]iPAirr.     nominal  fine  is  inflicted  gross  injustice  would  be  done.     This 

highway  was  left  in  a  most  dangerous  condition  for  over  eighteen 

1888.        months ;  accidents  were  occurring  on  it,  which  were  brought  to 
Practice^    ^^^  knowledge  of  the  defendant  company,  and  they  took  no  steps 
Cosu  of     to  abate  the  nuisance ;  and  they  only  commenced  to  execute  any 
indictment  of  i^epairs  at  all  after  they  were  unsuccessful  in  their  motion  to  have 
mRou«!rfi'n/o  judgment  entered  for  themselves  but  a  short  while  ago.     The 
Queeny  Bench  prosecution  have  incurred  costs  in  this  matter  to  the  extent  of 
/£!^'**rrf~    3^^^*     [Wills,  J. — Did  you  ever  know  of  an  application  to  send 
18  ojjine,  ^  ^^^  ^  ^^^j  ^^^  ^^^  months  instead  of  one  because  the  prose- 
cution had  been  an  expensive  one  7]     No,  but  in  the  recent  case 
of  Beg,  V.  Manchester,  Sheffield,  and  Lincolnshire  Railway  {Times, 
December  22,  1887),  I  think  that  the  fine  of  lOOZ.  was  inflicted 
upon  the  company  because  of  an  affidavit  to  the  effect  that  lOOZ. 
had  been  incurred  as  costs  of  the  prosecution.     [Wills,  J. — If 
the  court  gave  judgment  upon  that  ground,  it  was  an  innovation.] 
In  Comer's  Crown  Practice,  it  is  laid  down  as  follows :  ''  Upon 
conviction  the  prosecutor  is  not  entitled  to  recover  cost  of  the 
defendant,  nor  the  defendant  upon  acquittal,  of  the  prosecutor. 
But  if  the  court,  on   passing  sentence,  impose  a  fine  on  the 
defendant  the  prosecutor  is  entitled  under  a  writ  of  Privy  Seal 
to  one-third  part  of  the  fine  towards  his  costs,  if  they  amount  to 
so  much,  and  if  not  sufficient,  he  may  memorialise  the  Lords  of 
the  Treasury  to  be  allowed  a  further  part  of  such  fine  towards  the 
costs."     This  power  given  to  the  prosecution  to  get  the  whole  of 
their  costs,  if  the  fine   be  big   enough,  shows  that   the  costs 
incurred  is  the  basis  of  the  fine.     The  object  of  giving  the  prose- 
cution its  costs  is  to  protect  the  public  by  offering  an  inducement 
to  prosecute  in  proper  cases.     If  prosecutors  are  to  be  saddled 
with   the  costs  of  vindicating  the  rights  of  the  public  against 
wealthy  and  powerful  bodies,  prosecutions  will  become  very  rare. 
If  the  defendants  had  been  individuals,  on  removing  the  indict- 
ment into  the  High  Court,  they  would  have  been  bound  to  enter 
into  recognisances  to  pay  the  costs  of  the  prosecution  if  the  case 
were  decided  against  them.     [Wills,  J. — On  the  other  hand,  if 
they  had  been  individuals  they  could  have  been  tried  at  the  assizes, 
and  would  not  have  been  under  any  liability  to  pay  costs  by  way  of 
recognisances.]     A  railway  company  (the  Manchester  and  Leeds 
Railway  Company)  was  convicted  on  an  indictment  for  a  nuisance, 
and  fined  5000Z.,  but  the  court,  thinking  that  matters  should  be 
arranged  for  the  public  benefit,  ordered  all  process  to  levy  the  fine 
should  be  respited  for  some  time,  and  that  the  nuisance  com- 
plained of  should  be  abated.     The  works  having  in  the  meantime 
been  pulled  down  and  altered  to  the  satisfaction  of  the  prosecu- 
tors, motion  was  afterwards  made,  and  a  rule  nisi  granted  perma- 
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Dently^  to  respite  the  process  for  levying  the  fiae,  and  to  dis-         liKc. 
charge   the  indictment,    which  rale  was  afterwards  made  abso-        j.^ 
Inte    npon    terms    as    to   costs :    {Reg.    v.    Scott    and    others,      londuv 
3   Q.  B.  543;  Comer's  Crown  Practice^   155).      [Wills,  J. —  awd  Nokth- 
There  the   court  were   going  to   refase  to  levy  the   fine   they     Western 
had  already  inflicted,  and  so.,  of  coarse,  were   entitled   to  pat     Cokpant. 

the  defendants  on  terms  as  to   the   costs   of  the   prosecators,         

who  by  the  infliction  of  the  fine  had  become  entitled  to  one-third        ^^^' 
of  the  sum  imposed.]     On  that  principle  in  the  present  case,     PracUce-^ 
there  ought  to  be  a  larger  amount  if  the  costs  are  not  paid.      Costa  of 
[Wills,  J.— The  cases  show  this,  that  if  tho  offence  is  of  such  a  J,"*'''"'*'^'^.^;^ 
degree  of  seriousness   as   to   require   a   substantial  fine   to   be  rem^oed^into 
imposed,  and  it  is  paid,  the  prosecutor  may  resort  to  that  fund  for  Q,uetiC$  Betich 
his  costs,]    The  learned  counsel  then  read  affidavits  disclosing  facts  ^asUoTn' 
which,  he  contended,  would  warrant  the  infliction  of  a  fine  of 
considerable  amount. 

Wills,  J. — The  law  does  not  at  present  enable  courts  to  make 
unsuccessful  defendants  in  criminal  cases,  except  in  certain  speci- 
fied cases,  pay  the  costs;  and  that  which  is  not  to  be  done 
directly  is  not  to  be  done  indirectly,  and  therefore,  according  to 
the  uniform  practice  of  the  Crown  Office  which  we  have  ascer- 
tained from  unexceptionable  testimony,  namely,  the  officers  of 
that  department,  which  is  certainly  entirely  in  accordance  with 
my  own  personal  recollection  now  over  a  great  many  years,  we 
take  no  heed  of  the  costs  in  apportioning  the  fine  in  respect  of 
the  offence  of  which  the  defendants  have  been  convicted. 

GiuiNTHAic,  J. — I  am  of  the  same  opinion. 

[Their  Lordships  then  went  into  the  merits  of  the  case,  and 
after  coming  to  the  conclusion  that  the  defendant  company  had 
been  guilty  of  contumacious  conduct  and  great  delay  in  abating 
the  nuisance,  infiicted  on  them  a  fine  of  3001.] 

Rule  absolute. 

Solicitors  for  the  prosecution.  Prior,  Ohurch,  and  Adams,  for 
0.  W.  Harris,  Dawley  Green. 

Solicitor  for  the  defendant,  0.  H.  Ma^on. 
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QUEEN^S  BENCH  DIVISION. 
Thursday,  April  19,  1888. 

(Before  Cavb  and  Smit?,  J  J.) 

Betts  v.  Arkstkad.  (a) 

Sale  of  Food  and  Drugs  Act,  1875  (38  Sr  39  Vict.  c.  63),  8.  6— 
Bread  —  Adulteration  —  Ouilty  knowledge,  whether  necessary 
under  sect,  6. 

Proof  that  the  vendor  had  no  knowledge  that  tlie  article  which  he 
sold  was  adulterated  is  no  defence  to  a  prosecution  under  the  6th 
sectum  of  the  Sale  of  Food  and  Drugs  Act,  1875  (38  ^  39  Vict, 
c.  63). 

CASE  stated  by  jnsticea  under  20  &  21  Vict.  o.  43,  and  42  &  43 
Vict.  c.  49. 

The  appellant,  who  was  the  inspector  of  nuisances  for  the  town 
of  Nottingham,  preferred  an  information  against  the  respondent 
under  sect.  6  of  the  Sale  of  Food  and  Drugs  Act,  1875  (38  &  39 
Vict.  c.  63),  for  having  unlawfully  sold  to  the  prejudice  of  the 
purchaser,  the  appellant,  a  two-pound  loaf  of  bread  which  was 
not  of  the  nature,  substance,  and  quality  demanded  by  tho  pur- 
chaser, on  the  hearing  of  which  at  Nottingham,  on  the  2nd  day  of 
December,  1887,  the  justices  dismissed  the  summons. 

The  facts  stated  in  the  case  were  as  follows :  The  appellant 
bought  of  the  respondent's  sister,  at  a  shop  situat-e  at  78,  Dunkirk- 
road,  a  loaf  of  bread.  This  loaf  was  submitted  to  the  public 
analyst  for  the  borough  of  Nottingham,  from  whose  certificate  it 
appeared  that  the  loaf  contained  alum  in  the  proportion  of  forty- 
eight  grains  to  the  four-pound  loaf.  The  public  analysis  was  not 
called  for  by  the  respondent,  and  no  other  analysis  was  put  in 
evidence.  The  respondent  and  two  of  the  men  in  his  employ 
gave  evidence  that  there  was  not,  and  had  never  been  any  alum 
on  the  respondent's  premises,  that  no  alum  had  been  used  in  the 
manufacture  of  the  bread,  that  they  were  not  aware  that  there 
was  any  alum  in  the  flour  from  which  the  bread  had  been  made, 
and  that  if  any  alum  was  in  the  bread  it  must  have  been  in  the 
flour  when  purchased  by  the  respondent. 

It  was  contended  for  the  appellant  that  proof  of  the  knowledge 
of  the  adulteration  on  the  part  of  the  respondent  was  not  neces- 
sary in  order  to  convict  him  under  sect.  6  of  the  Sale  of  Food 
and  Drugs  Act,  1875  (38  &  39  Vict.  c.  63),  whilst  for  the  respon- 
dent it  was  contended,  on  the  authority  of  Core  v.  James  (25  L.  T. 
Bep.  N.  S.  593;  L.  Rep.  7  Q.  B.  135),  that  a  baker  ought  not  to 
be  convicted  of  selling  bread  adulterated  with  alum  in  the  absence 

^a)  Reported  by  Aj^rt^fD  U.  Li^f  roJi  Esc^m  Barrist^r-at-Lew, 
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of  proof  that  he  was  aware  of  sach  adulteration ;  and  where^  as  in        CKirg 
the  present  case,  it  was  proved  that  he  had  not  used  any  alum,  *^' 

and  was  not  aware  that  there  was  any  in  the  flour  from  which  the        

bread  was  made.  1888. 

The  jastices  were  of  opinion  that  the  contention  for  the  respon-  rj  . 
dents  was  correct  in  law^  and  dismissed  the  information.  ^i^Q  of  food— Sah 
question  for  the  opinion  of  the  court  was,  whether  the  respondent,  of  articlenot 
having  proved  that  he  had  not  knowledge  that  the  article  of  ^  ^"ju^t, 
food  contained  alum,  was  liable  to  be  convicted  of  having  sold  ^'iii//^  know- 
bread  "  to  the  prejudice  of  the  purchaser  which  was  not  of  the  kdge-^Sale  of 
nature,  substance^  and  quality  demanded.^'  jh^s^t 

Stanger  for  the  appellant. — The  justices  ought  to  have  convicted  1875^^8  ^  89 
the  respondent.  Want  of  knowledge  is  no  excuse  under  sect.  6  Vict.  c.  68, «.  6. 
of  the  Sale  of  Food  and  Drugs  Act,  1875  (38  &  89  Vict.  c.  63), 
and  the  respondent  is  liable  to  be  convicted  even  without 
knowledge.  Several  grounds  of  defence  are  stated  in  sects. 
6  and  8  of  the  Act,  but  want  of  knowledge  is  not  among  them. 
Sect*  25  of  the  Act  states  another  ground  of  defence,  to  avail 
himself  of  which  the  defendant  must  show  a  written  warranty  to 
the  effect  that  he  had  purchased  the  article  in  question  as  the 
same  in  nature,  substance,  and  quality  as  that  demanded  of  him 
by  the  prosecutor,  and  must  prove  that  he  had  no  reason  to 
believe  at  the  time  when  he  sold  it  that  the  article  was  otherwise, 
and  that  he  sold  it  in  the  same  state  as  when  he  purchased  it. 
In  the  cases  of  Book  v.  Eopley  (38  L.  T.  Rep.  N.  S.  649; 
3  Ex.  Div.  209)  and  Harris  v.  May  (12  Q.  B.  Div.  97),  pro- 
ceedings were  instituted  under  sect.  6,  and  the  defence  taken 
was  under  sect.  25,  and  in  each  case  it  was  proved  that  the 
defendant  had  no  knowledge  that  the  article  which  he  sold  was 
adulterated,  and  that  he  sold  it  in  the  same  state  as  when  he 
purchased  it,  but  in  both  cases  the  defendants  were  convict'Cd, 
as  the  documents  relied  on  were  held  not  to  be  written 
warranties. 

The  respondent  did  not  appear. 

Cave,  J. — I  am  of  opinion  that  the  justices  came  to  a  wrong 
conclusion  in  this  case.  Sect.  6  of  the  Sale  of  Food  and  Drugs 
Act,  1875,  says,  "  No  person  shall  sell  to  the  prejudice  of  the 
purchaser  any  article  of  food  or  any  drug  which  is  not  of  the 
nature,  substance,  and  quality  of  the  article  demanded  by  such 
purchaser,  under  a  penalty  not  exceeding  twenty  pounds.''  It 
has  been  proved  in  this  case  that  the  respondent  on  the  9  th  day 
of  November,  1887,  sold  to  the  prejudice  of  the  appellant  a  two 
pound  loaf  of  bread  which  contained  alum,  and  which  was  not  of 
the  nature,  substance,  and  quality  of  the  article  demanded  by 
him,  and  which  therefore  came  within  sect.  6  of  the  Sale  of  Food 
and  Drugs  Act,  1875.  It  was  contended  that  the  justices  ought 
to  read  ''  knowingly  '*  into  the  6th  section.  I  think  not,  it 
was  not  the  intention  of  the  Legislature;  it  appears  from 
the  other  sections  that  it  was  intended  to  exclude  this 
word   from  the    6th   section.      By   the  5th    section    it    is   pro-. 

BB  2 
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Bbttb  vided  that  no  person  shall  be  liable  to  be  convicted  nnder  the 

.     *'■  3rd   or  4th   sections  of  this  Act  if  he   can  prove  absence  of 

'  knowledge.     Where  the  Legislatare  desired  to  limit  the  offence, 

1888.  and  not  to  make  those  persons  liable  who  sold  withont  know- 

Adlt    /•  l®<^g®  *1^*^  ^^1  were  selling  matter  forbidden  by  the  Act,  it  has 

of  food--  Safe  ©xpressed  itself  in  clear  terms.     If  the  word  ^^  knowingly ''  is  to 

of  article  not  be  imported  into  the  6th  section  it  shonld  also  be  imported  into 

of  quality  g^cts.  3  and  4. 

Guilty  know-       Smith,  J. — 1   am  of  the  same  opmion.     1  agree  with  every- 
led(fe—Saie of  thing  which  my  brother  Cave  has  said.      In  sects.  3  and  4  of 

fjUfs^Act  ^^^  ^^^®  ^*  ^^^^  *^^  ^mg%  Act,  1875,  I  find  that  the  first 
1875-^38  j-89  offence  renders  a  person  liable  to  a  fine,  and  every  subsequent 
KiV:/.  c.  63,  s.  G.  offence  is  a  misdemeanour^  and  punishable  with  imprisonment 
for  any  period  not  exceeding  six  months  with  hard  labour; 
for  this  reason  the  Legislature  have  declared  that  a  person 
charged  under  these  sections  who  succeeds  in  showing  that  he 
had  no  guilty  knowledge  shall  not  be  convicted.  The  same 
reason  does  not  apply  to  sect.  6.  The  case  must  be  remitted  to 
the  justices  for  rehearing  with  the  opinion  of  the  court. 

Appeal  allowed. 
Solicitors  for  the  appellant,    Sharpe,  Parkers,   and    Co.,  for 
8.  O.  Johnson. 


CENTRAL  CRIMINAL  COURT. 

Jan.  16,  17,  and  18,  1888. 

(Before  Cbables,  J.) 

Reg.  V.  Cunninghams  Graham  and  Bcibns.  (a) 

Riot — Unlawful  assembly — Participation  in  riotoiis  assembly — 
Right  of  public  meeting  in  plaice  of  pvhlic  resort-^Duties  of 
magistrates  in  regard  to  apprehended  riots. 

A  riot  is  a  disturbance  of  the  peace  by  three  persons  at  the  least 
who,  with  an  intent  to  help  one  another  against  a/ny  person  who 
opposes  them  in  the  execution  of  some  enterprise  or  other,  whether 
lawful  or  unlawful,  actually  execute  thai  enterprise  in  such 
a  violent  and  turbulent  manner  as  to  alarm  firm  and  courageous 
persons  in  the  neighbourhood. 

(a)  Heporte4  by  A.  H.  Bodkin,  E8<j.,  Barrister-at-Law. 
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An  unlawful  assembly  is  an  assembly  of  persons  with  the  intention        R«». 
of  carrying  out  any  common  purpose,  whether  suchpurpose  be  law-  cuk„nghame 
ful  or  unlawful,  in  such  a  manner  as  to  give  firm  and  courageous  Qbaham  and 
personal    in    the  neighbourhood   of   such   assembly   ground   to      Bubks. 
apprehend  a  breach  of  the  peace  in  consequence  of  it,  jTTT 

The   law   recognises    no  right  of  public   meeting   in  any  public        ! 

thoroughfare,  a  public  thoroughfare  being  dedicated  to  the  public  ftiot—  Unlaw 
for  no  other  purpose  than  that  of  providing  a  means  for  ^^^^p^^^^i^ 
public   of  parsing   and  repassing  along  it.     A  place  of  pvblic     in  riotous 
resort  is  analogous  to  a  public  thoroughfare,  and  although  the    aMmbty-^ 
puhlic  may  often  have  held  meetings  in  a  place  of  public  resort,    JJ^JJ^^"„ 
without  interruption  by  those  who  have  the  control  of  such  place,  place  of  public 
yet  the  public  have  no  right  to  hold  meetings   there  for  the  pur-      resort^ 
pose   of  discussing  any  question,  whether  social,  political,  or  ^^  yjl^^^^ 

religious,  ventim  of 

A  magistrate,  being  responsible  for  order  in  the  district  ovei-  which  breach  qf  the 
he  has  control,  and  the  Commissioner  of  Police  for  the  Metropolis  ^*^^^' 
being  the  officer  mainly  responsible  for  the  preservation  of  peace 
and  order  in  the  metropolis,  if  a  magistrate  or  such  commissioner 
lazily,  stupidly,  or  negligently  fails  to  take  the  precautions 
necessary  to  preserve  order,  he  can  be  proceeded  against  in  a 
criminal  court,  and  be  called  upon  to  answer  for  his  neglect  of 
duty.  Such  an  officer  is  therefore  fully  justified  in  issuing  a 
public  notice  to  the  effect  that  public  meetings  will  not  be 
permitted  to  take  place  in  any  place  of  public  resort  vnder  his 
control,  where  he  has  reasonable  grounds  for  believing  that  a 
brea£h  of  the  public  peace  is  likely  to  result  from  the  holding  of 
any  public  meeting  in  such  places,  A  public  meeting  held  at  a 
place  of  public  resort  after  the  publication  of  such  a  notice 
is  not,  however,  rendered  unlawful  merely  by  reason  of  such 
publication. 

Where,  therefore,  the  defendants  had  resisted  the  police  by 
endeavouring  to  break  through  their  ranks  in  order  to  take  part 
in  a  public  meeting  in  Trafalgar-square^  a  place  of  public 
resort  within  the  metropolis,  which  meeting  had  been  prohibited 
by  the  Commissioner  of  Police  for  the  Metropolis,  and  the 
holding  of  which  the  police  had  received  orders  to  prevent : 

Held,  that  by  the  operation  of  7  ^  8  Vict,  c,  60, 14  ^  15  Vict.  c.  42, 
and  2^3  Vict.  c.  47,  Trafalgar-square  is  placed  under  the  control 
and  supervisuyn  of  the  police  in  the  same  manner  as  any  street, 
thoroughfare,  or  public  place,  and  that,  whether  the  defendants 
were  guilty  of  participating  in  a  riotous  assembly  depended 
upon  whether  they,  with  others  who  were  following  them,,  or  who 
they  expected  would  follow  them,  approached  the  square  with  the 
intention  of  holding  a  meeting  come  what  might,  or  merely 
approacJied  it  with  the  intention  of  requesting  to  be  allowed  to 
hold  a  meeting,  and  of  departing  if  their  request  loas  refused  : 

Held,  also,  that  if  the  jury  were  satisfied  that  the  defendants  headed 
a  mob  with  the  intention  of  getting  to  the  place  of  public  resort 
if  they  could,  and  by  so  doing  endangered'  the  puJ>lic  peace  and 
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Rbo.  alarmed  reasonable  people,  they  would  be  justified  in  finding  them 

^       ^'  guilty  of  riotinq,  •* 

^TONB.^''  "DOBERT     GALLINGAD    BONTINE    CDNNINGHAMB 

—         -Til      GRAHAM    and    John    Burns   were  indicted    for  a  riot 

^ff^'        and  an  unlawful  assembly,  for  assaults  upon  William  Blunden  and 

Riot—  Unlaw-  John  Martell,  police-constables,  in  the  due  execution  of  their  duty, 

f'uf  assembly  —  and  also  for  common  assaults  upon  William  Blunden  and  John 

^]V'not^^s''   Martell.  (a) 

assembfy—        This  prosecution  arose  out  of  disturbances  in  Trafalgar-squaro 
Right  of  public  which  occurred  on  Sunday,  the  13th  day  of  November,  1887.    It 

7wf<?^i«5rin     appeared  from  the  evidence  that  in  the  month  of  February,  188G, 

place  of  public     ^'         ^.  ,      i        ,  •       m      r  i  i.T_  r 

resort—      ^  mcetmg  took  place  m  1  rafalgar-square,  the  consequence  ot 

Magistrates'    which  was  that  a  riot  ensued  which  was  the  cause  of  the  prose- 

^^'vcniton^'  cution  of  Burns  (one  of  the  present  defendants),  Hyndman,  and 

breach  of  the  others  (ante,  p.  356),  and  that  great  damage  was  done  to  pro- 

peace.        perty  in  the  west  of  London. 

(d)  The  first  count  of  the  indictmeDt  was  as  follotvs:  Central  Criminal  Court,  to 
vrit.  The  jurors  for  our  Lady  the  Queen  upon  their  oath  present  that  R.  G.  B.  C. 
Graham  and  John  Bums,  together  vrith  divers  other  evil- disposed  persons  to 
the  numbor  of  one  hundred  and  more,  vrhose  names  are  to  the  jurors  aforesaid 
unknown,  on  the  ISth  day  of  November,  a.d.  1887,  being  then  armed  with  sticks, 
staves,  stones,  and  other  ofiFensive  weapons,  at  the  parish  of  St.  Martin's-in-the- 
Fields,  in  the  city  of  Westminster,  in  the  county  of  Middlesex,  and  within  the  jurisdic- 
tion of  the  Central  Criminal  Court,  unlawfully,  riotously,  and  routously  did  assemblo 
and  gather  together  to  disturb  the  peace  of  our  said  Lady  the  Queen,  and  being 
60  assembled  and  gathered  together,  armed  as  aforesaid,  did  then  and  thei*e  unlaw- 
fully, riotously,  and  routously,  make  a  great  noise,  riot,  and  disturbance,  and  did  then 
and  there  remain  and  continue  armed  as  aforesaid,  making  such  noise,  riot,  and 
disturbance  for  the  space  of  an  hour  and  more  then  next  following,  to  the  great 
disturbance  and  terror  not  only  of  the  liege  subjects  of  our  said  Lady  the  Queen 
there  being  and  residing,  but  of  all  other  the  liege  subjects  of  our  said  Lady  the 
Queen  then  passing  and  repassing  in  and  along  the  Queen's  common  highways,  then 
in  contempt  of  our  said  Lady  the  Queen  and  her  laws,  to  the  evil  example  of  all 
others  in  the  like  case  offending,  and  against  the  peace  of  our  said  Lady  the  Queen, 
her  Crown  and  dignity. 

The  second  count  was  framed  upon  the  precedent  contained  in  9  Chitty's  Criminal 
Law,  488.  The  third  count  followed  the  precedent  given  at  p.  955  of  the  20th  edition 
of  Archbold's  Criminal  Pleading,  and  charged  a  riot  and  assault  on  WiUiam  Blunden 
and  John  Martell.  The  fourth  count  was  identical  with  the  third,  except  in  omitting 
the  conclusion  in  terrorem  populi. 

The  fifth  count  was  as  follows :  And  the  jurors  aforesaid,  upon  their  oath  afore- 
said,  do  further  present  that  the  said  R.  G.  B.  C.  Graham  and  John  Burns,  together 
with  divers  other  evil-disposed  persons  whose  names  81*0  to  the  jurors  aforesaid 
unknown,  to  a  great  number,  to  wit,  to  the  number  of  one  hundred  and  more,  after- 
wards, to  wit,  on  tne  iwuie  day  and  in  the  year  aforesaid,  at  the  parish  aforesaid, 
and  in  the  city  and  county  aforesaid,  and  within  the  jurisdiction  of  the  said  court, 
unlawfully  and  in  a  tumultuous  manner  did  meet  and  assemble  themselves  together, 
and  being  eo  met  and  assembled  together  did  then  and  there  unlawfully  and 
tumultuously  continue  together  for  a  long  space  of  time,  to  wit,  for  the  space  of  one 
hour  and  more,  near  the  dwelling-houses  of  divers  liege  subjects  of  our  said  Lady  the 
Queen  inhabiting  within  the  said  parish.  And  also  in  divers  streets  and  common 
highways  then  making  loud  exclamations,  cries,  and  noises,  to  the  great  terror, 
annoyance,  and  disturbance  of  many  of  the  liege  peaceable  and  quiet  subjects  of  our 
said  Lady  the  Queen,  to  the  great  damage  of  the  liege  peaceable  and  quiet  subjects  of 
our  said  Lady  the  Queen,  then  and  there  being  and  against  the  peace  of  our  said 
Lady  the  Queen,  her  Crown  and  dignity. 

This  count  was  framed  upon  the  precedent  reported  in  Re<f.  v.  Vincent  and  others 
(9  Car.  &  Pay.  91).  The  sixth,  seventh,  eighth,  and  ninth  counts  charged  assaults 
on  the  two  police  constables,  William  Blunden  and  John  Martell. 
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In  Ocfcober^  1887,  meetings  commenced  again  to  be  held  in        Rm 
Trafalgar-sqnare    which    were    of  a    more    or    less    turbulent  ^       ''*' 
character,  attracting  great  numbers  of  roughs  and  other  idle  and  qbaham  and 
disorderly  people,  the  presence  of  whom  in  and  about  the  square      Bubnb. 
and  the  surrounding  thoroughfares  caused  danger  to  the  public        rTTT 

peace.     From  these  meetings  several  deputations  were  sent  to        ' 

the  Mansion  House,  various  police-courts,  and  other  places  in  lUot—  Unlaws 
London,  which  caused  great  commotion  and  inconvenience  as-^p^*??*^. 
well  as  disorder  in  the  streets  through  which  they  passed.     The     ,^  rwtous^ 
meetings   becoming  more  frequent,   caused  increased  difficulty    assembly^ 
to  the  police  in  keeping  order.     The  defendants,  however,  were  ^o^^f  P^}^*<^ 
not  proved  to  have  been  present  at  any  meetings  prior  to  the  1 3th  pj^  of^pvbKc 
day  of  November.     It  also  appeared  that  the  mobs  of  people      reaort  — 
congregating  in  the  square  at  the  meetings  became  more  and  .^5^**?'*''^^"'* 
more  organised,  and  that  the  risk  and  danger  to  the  peace  and  "^ttm  of 
to  property  was  increased  by  reason  of  such  organisation.  breach  of  the 

On  the  2nd  day  of  November  a  meeting  of  the  council  of  a  ''*^*' 
society  calling  themselves  the  Metropolitan  Radical  Federation  was 
held,  at  which  it  was  unanimously  resolved  ''  that  a  demonstration 
be  held  in  Trafalgar-square,  on  Sunday,  the  13th  day  of 
November,  at  4  p.m.,  to  demand  the  release  of  Mr.  William 
O^Brien,  M.P.,  and  other  Irish  patriots.^^  Placards  announcing 
this  resolution  were,  about  the  5th  day  of  November,  exhibited 
thronghout  London.  Neither  Graham  nor  Burns  were  members 
of  the  Metropolitan  Radical  Federation. 

On  the  10th  day  of  November  Mr.  Timms,  the  hon.  secretary 
of  the  federation  received  a  telegram  from  Graham,  as  follows  : 
**  Please  put  my  name  down  as  a  speaker  in  Trafalgar-square  on 
Sunday,  13th  November.^' 

On  the  8th  day  of  November  Sir  Charles  Warren,  the  Com- 
missioner of  Police  for  the  Metropolis,  issued  a  notice  to  the 
effect  that  no  meetings  would,  until  further  intimation,  be  allowed 
to  be  held  in  Trafalgar-square,  (a) 

A  second  notice  was  issued  and  extensively  placarded  in  London 
on  the  12th  day  of  November,  which  was  in  the  following  terms : 
*'  Notice. — Police  Regulation. — In  exercise  of  the  powers  vested 

• 

(a)  The  notice  was  in  the  followhig  tetms  :  **  Notice. — Meetings  in  TrafalgAr- 
tqnftre.^In  consequence  of  the  disorderly  scenes  which  have  recently  occurred  in 
Trafalgar-square,  and  of  the  danger  to  the  peace  of  the  metropolis  from  meetings 
held  there,  and  with  a  riew  to  prevent  such  disorderly  proceedings,  and  to  preserve 
the  peace,  I,  Charles  'Warren,* the  Commissioner  of  Police  of  the  Metropolis,  do  hereby 
give  notice,  with  the  sanction  of  the  Secretary  of  State  and  the  concurrence  of  the 
Commissioners  of  Her  Majesty*s  Works  and  Public  Buildings,  that  until  further 
intimation  no  public  meetings  will  be  allowed  to  assemble  in  Trafalgar-square,  nor 
will  speeches  be  allowed  to  be  delivered  therein ;  and  all  well-disposed  persons  are 
hereby  cautioned  and  requested  to  abstain  from  joining  or  attending  any  such  meeting 
or  assemblage ;  and  notice  is  further  given  that  all  necessary  measures  will  be 
adopted  to  preyont  any  such  meeting  or  assemblage,  or  the  delivery  of  any  speech, 
and  efiFeetually  to  preserve  the  public  peace  and  to  suppress  any  attempt  at  the  dis- 
turbance thereof.  This  notice  is  not  intended  to  interfere  with  the  use  by  the  public 
of  Tr«falgar-square  for  all  ordinary  purposes,  or  to  affect  the  regulations  issued  by 
me  with  respect  to  Lord  Mayor*s  Day.— Chaslbs  Wabbek,  the  Commissioner  of  Police 
of  the  Metropolis,  Metropolitan  Police  Office,  4,  Whitehall-place,  8th  Nov.  1887." 
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Rm        in  me  onder   2  &  8  Vict.  c.  47^  I  hereby  make  the  following 

CtTNK  "  regulation  :  No  organised  procession  shall  be  allowed  to  approach 

Graham  and  Trafalgar-square  on  Sunday^  the  13th  insfc. — Charles  Wabbbn, 

Bdbks.      the  Commissioner  of  Police  of  the  Metropolis^  Metropolitan  Police 

—        Office,  4,  Whitehall-place,  12th  November,  1887." 

. !  It  was  further  proved  that  Mr.  Timms,  as  hoa.  secretary  of  the 

Riot—  Unlaw.  Metropolitan  Radical  Federation,  on  the  9th  day  of  November 

fui  asa^h—  (before  he  had  received  a  copy  of  Sir  Charles  Warren's  notice 

in  riotous     ^^   ^^®   ^^)    caused  to  be  8ent  to   the   secretaries  of  all  the 

asmnbiy-^    local  clubs  federated  with  the  Metropolitan  Radical  Federation  a 

^'mlL%^'in*^ postcard,  in  the  following  words :  "  It  is  positively  and  definitely 

place  of  ptiblio  decided  that  the  demonstration  to  demand  the  release   of  Mr. 

retort—      "William  O'Brien,  M.P.,  and  other  Irish  patriots,   on   Sunday, 

ihtitf^^'*\^  Nov.   13th,  will  be  held.     Do   not   fail  to  attend."     After  the 

rentUm  of    receipt  of  the  notice  of  the  8th  no  steps  were  taken  to  cancel  the 

breach  of  the  meeting,  but  the  council  of  the  federation  decided  to  hold  the 

peace.        meeting  notwithstanding  that  notice. 

It  had  been  arranged  with  the  local  clubs  that  the  method  of 
assemblingin  Trafalgar-square  at  the  appointed  time  of  themeeting 
referred  to,  and  at  which  Mr.  O'Brien's  case  was  intended  to  be 
discussed,  should  be  that  deputations  or  processions  organised  by 
and  starting  from  the  various  branches  of  the  Radical  Federation 
should  start  at  such  times  on  the  afternoon  of  the  13th  as  would 
enable  them  to  converge  by  the  different  routes  on  Charing 
Cross  at  the  same  time,  and  there  assemble  for  the  purpose  of 
holding  the  meeting.  To  prevent  the  concentration  of  these 
deputations  large  bodies  of  police  were  stationed  at  various 
thoroughfares — Wellington-street,  Strand ;  Westminster  Bridge, 
St.  Martin's-lane,  and  other  places — with  orders  to  prevent  the 
passage  of  any  processions  on  their  way  to  Trafalgar-square. 
In  the  afternoon,  about  three  o'clock,  there  were  estimated  to 
be  from  15,000  to  25,000  persons  assembled  in  and  around  the 
square,  and  on  each  of  the  four  sides  of  the  square  a  cordon  of 
police  was  drawn  up,  leaving  the  centre  of  the  square  unoccupied^ 
the  number  of  police  in  the  square  being  about  1500.  At  about 
four  o'clock  the  various  deputations  reached  the  positions  taken 
up  by  the  police  in  the  thoroughfares  above  mentioned,  and 
were  then  prevented  from  proceeding  to  Trafalgar-square  and 
assembling  there  for  the  purposes  of  the  meeting.  At  each  of 
these  positions  serious  conflicts  with  the  police  occurred,  and 
about  seventy  policemen  in  all  were  injured,  pieces  of  iron  gas- 
piping,  iron  bars,  and  sticks  having  been  nsed  by  persons 
forming  part  of  or  accompanying  the  deputations.  About  four 
o'clock  the  defendants  Graham  and  Burns  were  seen  to  come 
across  from  the  south-east  corner  of  the  square  arm-in-arm,  and 
when  in  the  roadway  Graham  shouted,  turning  his  head  to  the 
people  who  were  following  him,  about  150  in  number,  ''  Now  for 
the  square."  Just  before  Graham  and  Bums  reached  the  pave- 
ment on  the  Trafalgar-square  side  of  the  roadway.  Bums  let  go 
the  arm  of  Graham,  and,  getting  behind  him,  pushed  him  forward 
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to  the  line  of  police  ;  they  both  then  fought  with  their  fists  with         Rw 
the  police^  attemptiDg  to  break  the  line  and  pass  through  to  ^       ^' 
the   square^  and  Graham  said^  *'  I  have  as  much  right  in  the  qraham  and 
square  as  a  policeman/'     It  was  at  this  time,  in  attempting  to       Bubms. 
force  the  line  of  police^  that  the  assaults  upon  the  two  constables^         TTT 

who  were  stationed  at  the  point  at  which  the  attempt  was  made,         ^' 

took  place.  The  two  defendants  were  then  taken  into  custody,  and  Biot^  Unlaws 
passed  through  the  ranks  into  the  open  space  in  the  centre  of  the-^'J^'^*?*'''^."" 
square.     Subsequently  when  at  Bow-street  police-station  Burns     ^^  ^n^ouT 
said,  "  We  attacked  you  at  your  weakest  point/'  After  the  arrests    (wtmhltf-- 
took  place  there  was  great  disorder,  stones  were  thrown,  and  sticks  ^^9^  ^f  P^^^^^ 
freely  used  by  the  people  against  the  police,  and  about  4.30  ^^^  piai^ nf^jrublic 
military  were  called  out  at  the   commissioner's  request.      The      resort --^ 
disturbance   lasted   till   6.30.     The   evidence   as   to   the   actual  ^^!^^^'^]^ 
assaults  on  the  two  constables  Blunden  and  Mar  tell  was  very   ^^tim  oj^ 
conflicting,  and  witnesses  for  the  defence  were  called,  who  stated  hrtach  of  the 
that  the  police  were  very  violent,  and  that  Graham  and  Burns       /^^ 
were  attacked  by  the  front  rank  men  on  the  south-east  corner 
of  the  square,  and  were  obliged  to  protect  themselves  from  blows 
both  from  the  truncheons  and  fists  of  the  constables. 

At  Bow-street  police-station,  on  the  evening  of  the  13th,  each 
of  the  defendants  wrote  a  letter  to  the  editor  of  the  Pall  Mall 
Gazette,  and  in  the  letter  written  by  Graham  the  following 
passage  occurred :  ^^  Our  meeting  has  been  a  failure  owing  to 
superior  forces.  I  think,  however,  that  the  victory  of  the 
Government  will  prove  a  dear  one  to  them.  There  is,  I  think, 
no  Englishman  living  of  any  party  that  will  uphold  the  Govern- 
ment in  ordering  the  police  to  assault  the  speakers  at  a  purely 
political  meeting.  It  is  only  owing  to  the  fact  that  some  of  our 
men  did  not  arrive  in  time  that  our  meeting  was  not  held." 

Asquith,  in  the  course  of  his  address  to  the  jury  on  behalf  of 
Graham,  contended  that  the  defendants  asserted  a  right  to  enter 
the  square  to  hold  a  meeting  there,  and,  though  the  police  had 
resisted  them  in  the  execution  of  a  duty  supposed  to  be  cast 
upon  them  by  the  law,  if  the  meeting  was  a  lawful  one  the 
police  had  no  power  or  right  to  resist  it,  and,  as  to  whether  the 
meeting  was  a  lawful  one  or  not,  cited  the  cases  of  Beg.  v.  Vincefit 
(9  C.  &  P.  91),  Aud  Beatty  v.  Gillbanhs  (9  Q.  B.  Div.  308; 
15  Cox  C.  C.  138).  He  farther  contended  that  the  meeting 
was  a  lawful  meeting,  because  if  held  it  would  not  have  led  to  a 
breach  of  the  peace,  or  reasonable  apprehension  of  a  breach  of 
the  peace  in  the  minds  of  firm  and  courageous  men.  A  meeting 
otherwise  lawful  did  not  become  unlawful  within  any  definition 
of  unlawful  assembly  because  held  on  a  highway,  even  though  in 
fact  an  obstruction  to  the  highway  was  thereby  caused.  Such 
obstruction  might  be  indictable  at  common  law,  or  punishable 
under  sect.  72  of  5  &  6  Will.  4,  c.  50,  but  did  not  constitute  the 
moeting  an  unlawful  assembly.  The  cases  of  Bailey  v.  Williamson 
(28  L.  T.  Rep.  N.  S.  28 ;  L.  Rep.  8  Q.  B.  118 ;  42  L.  J.  49,  M.  C; 
21  W.  R.  404),  and  De  Morgan  v.  Metropolitan  Board  of  Works 
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Rio.        (42  L.  T.  Rep.  N.  S.  238 ;  5  Q.  B.  Div.  155 ;  49  L.  J.  51,  M.  C),  and 

OoimiifoBAiiB  ^^^^  ^'  ^«^^«»  (^*  ^'  T.  Hep.  N.  S.  421 ;  16  Cox  C.  C.  51)  did 

Gbaham  a!id  ^^^  affect  the  matter.     The  proclamations  issued  by  the  Commis- 

BuHM8.       sioner  of  Police  of  the  8th  and  12th  days  of  November  were  uUra 

1868        ^*^^>  inasmuch  as  the  Trafalgar-square  Act,  1844  (7  &  8  Vict. 

'        c.  60),  incorporating  10  Geo.  4,  c.  44,  and  2  &  3  Vict.  c.  47,  as 

Itiot—  Unhw'  amended  by  14  &  16  Vict.  c.  42,  gave  no  power  to  the  Gommis- 
^Pur^d^%on  ^^^^®^  ^^  Polico  to  issuo  them.     The  meeting,  if  otherwise  lawful, 
in  riotous     ^^  ^ot  rendered  unlawful  by  reason  of  such  proclamations. 
assembfjf^        The  defendant  Burns  was  not  represented  by  counsel. 
^m^h^fn""     The  Attorney 'General  (with  whom  were  the  Solicitor  ^General  and 
place  of  public  Poland)  y  in  reply,  contended  that  those  who  were  charged  with 
reMort—  ^  the  maintenance  of   public  order  were  not  bound  to  wait  till 
^j^'*^**'"^  actual   disturbance  of  the  public  peace  demanded  their   inter- 
vention of    ference,  but  were  bound  to  consider  all  the  surrounding  circum- 
Ireachofihi  stances  of  the   case,  and  take  all  such  measures  as  might  be 
peace,       deemed  reasonably  necessary  to  prevent  riot  or  breach  of  public 
order.      He    cited    Wise  on    Riots,  2nd    edit.    p.   78;    Bex  v. 
Pinney  (5  G.  &  P.  273);  and  the  charge  of  Patteson,  J.  to  the 
jury  in  Wise  on  Riots,  pp.  88  and  117  ;  and  of  Blackl3arn,  J.  in 
Reg,  V.  Eyre,  (a)     He  further  contended  that  Sir  Gharles  Warren 
would  have  been  both  civilly  and  criminally  responsible  had  he 
negligently  allowed  a  riot  to  occur,  or  failed  to  take  such  pre- 
cautionary measures  as  would  prevent  an  assemblage  taking  place 
from  which  a  riot  might  reasonably  be  apprehended.     The  Com- 
missioner of  Police  for  the  Metropolis,  as  head  of  the  police,  had 
charge  of  Trafalgar-square,  and,  whether  it  was  a  thoroughfare 
or  public  place,  there  was  no  right  to  hold  a  public  meeting 
there  :    {De  Morgan  v.  Metropolitan  Board  of  Works,  5  Q.  B. 
Div.  157). 

Gharles,  J. — Gentlemen  of  the  jury :  We  have  now  arrived  at 
a  stage  of  this  caee  when  it  becomes  necessary  for  me  to  address 
to  you  such  observations  as  I  deem  necessary  as  to  the  law,  and 
as  to  the  facts  that  have  been  proved  before  you.  It  is  your  duty, 
sitting  in  that  box,  to  decide  according  to  the  evidence,  and  the 
evidence  only ;  to  hear  what  observations  occur  to  me  with  refer- 
ence to  the  evidence,  and,  so  far  as  they  are  observations  only 
upon  the  evidence,  to  take  them  or  to  leave  them.  If  the  observa- 
tions which  I  make  as  I  go  along  with  reference  to  the  evidence 
which  the  witnesses  have  given  commend  themselves  to  your 
good  sense,  you  will  probably  adopt  them ;  if  they  do  not,  you  are 
at  liberty  to  reject  them,  because  you  are  the  judges,  and  the 
only  judges,  of  the  facts  of  this  case.  Now,  with  these  observa- 
tions, let  me  draw  your  attention  to  what  these  defendants  are 
charged  with.  They  are  charged  in  nine  counts  of  this  indict- 
ment, and  the  defendant  Bums,  in  the  course  of  his  ingenious 
address  to  you,  made  some  observations  not  altogether  unfounded 

(a.)  From  a  ''  Report  of  the  Case  of  Htg,  y.  Edward  John  Eyre^  together  with  the 
Charge  of  Blackburs,  J.  By  W.  F.  FinlasoD,  Esq.,  Barrister-at-Law.  Chapman 
and  Hall,  London,  1868." 
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as  io  the  cambersomeness  which  still,  to  some  extent,  disfigares        ^no. 
oar  criminal  law.     But,  gentlemen,  I  think  you  will  not  have  ounwnqhaiib 
much  trouble  in  dealing  with  the  matter,  because,  although  the  Qrahaic  and 
indictment  contains  a  great  many  counts,  the  charges  that  are       Burns. 
legally  made  against  the  defendants  are  three.    They  are  charged        J^ 

with  being  participators  in  a  riotous  assembly,  and  with  commit*        ' 

ting  a  riot — that  is  charged  against  them  in  two  or  three  forms.  Riot—  Unlaws 
but  that  is  the  substance  of  it;  they  are  charged  with  ^^^^S^^Pt^^i^u^ 
participators  in  a  riot.      They  are  also  charged  with  taking  part     m  riotw 
in  an   unlawful  assembly,  and  they  are   further   charged   with    Mxembfy— 
assaulting  the  police,  and  with  assaulting  them  in  the  execution     '^ec^wHn 
of  their  duty.     Those  are  the  three  charges  that  you  have  to  con-  pface  of  public 
sider,  and  you  have  to  consider  those  charges  with  regard  to  each      resort  — 
defendant.     Now,  gentlemen,  what  is  thelaw  which  is  applicable  </|,^2['/d^wr». 
io  those  three  charges  ?     I  am  not  going  to  trouble  you  with     vention  of 
reading  from  many  books  with  reference  to  what  the  law  is,  for  I   breach  of  th$ 
have  endeavoured  to  gather  the  result  as  well  as  I  conld  in  my       '^*^*' 
own  mind,  and  I  shall  lay  down  what  the   law  is  upon  these 
matters  with  a  full  sense  of  the  difficulty  of  my  task,  and  of  the 
responsibility  I  am  under.     But,  although  I  am  not  going  to  read 
you  much,  I  am  going  to  read  you  a  little  with  regard  to  the 
charges  of  riot  and  unlawful  assembly,  for  it  is  not  often  that 
jurors   have  to  consider  the  cases  of  defendants  charged  with 
these  offences.     Gentlemen,  a  riot  is  a  disturbance  of  the  peace 
by  three  persons  at  the  least  who,  with  an  intent  to  help  one 
another  against  any  person  who  opposes  them  in  the  execution  of 
some  enterprise  or  other,  actually  execute  that  enterprise  in  a 
violent  and  turbulent  manner  to  the  alarm  of  the  people.  Whether 
such  enterprise  be  a  lawful  or  an  unlawful  one  does  not  matter, 
and  I  cannot  tell  you  this  too  plainly  with  reference  to  riot :  it 
does  not  matter  in  the  least  whether  the  end  which  is  proposed 
by  the  rioters  is  lawful  or  unlawful ;  they  must  not  assert  it  by 
riot.     That  is  the  law  with  reference  to  riot,  and  there  can  be  no 
doubt  that  if  there  has  been  a  riotous  disturbance  by  three  or 
more  than  three  people  in  the  execution  of  some  purpose  in  which 
they  are  mutually  interested,  if  there  should  be  a  riotous  disturb- 
ance by  them,  and  they  actually  carry  out  that  purpose,  then  they 
are  guilty  of  riot,  no  matter  how  lawful  may  be  the  end  which 
they  propose  to  themselves.     Now,  with  regard  to  an  unlawful 
assembly,  what  is  an  unlawful  assembly  ?     That  has  been  laid 
down  by  the  very  highest  authority  in  these  terms:  ^^An  unlawful 
assembly  is  an  assembly  of  persons  with  the  intention  of  carrying 
out  any  common  purpose,^'  and  mark,  '^  lawful  or  unlawful,  in  such 
a  manner  as  to  give  firm  and  courageous  persons  in  the  neigh- 
bourhood of  such  assembly  ground  to  apprehend  a  breach  of  the 
peace  in  consequence  of  it.^'     Those  are  the  definitions  of  riot 
and  unlawful  assembly,  and  there  can  be  no  doubt  that  either  of 
those  offences  is  committed,   whatever   be  the   end  which   the 
persons  who  commit  them  have  in  view.     "  It  has  been  generally 
holden,'^  says   the   learned   person   whose  book  I  have   before 
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Rko.        me  {a)y  "  that  it  is  in  no  way  material  whether  the  act  intended  to  be 
CuNNiKOHAMs  ^^°®  ^^  ^"^^  *^  assemblj/'  speaking  of  a  riotous  assembly^  "  be 
Graham  avd  of  itself  lawful  or  unlawful ;  from  which  it  follows  that  if  three  or 
BvRNB.       more  persons  seek  to  make  forcible  entry  into  lands  to  which 
one  of  them  has  a  good  right  in  a  violent  manner^  when  that 
which  is  done  might  be  done  in  a  peaceable  manner^  they  are  as 
Ao/—  Unlaw-  properly  riotous  as  if  the  act  intended  to  be  done  by  them  were 
^P^icT)cuion  ^^^^^  ^^  unlawful/'     Now,  mark  what  follows,  and  ask  yourselves 
in  riotous     whether  it  is  not  admirable  good  sense  :  "  For  the  law  will  not 
assembly—    suflFer  persons  to  seek  redress  for  their  wrongs  by  a  dangerous 
^w^r/^tn"'  disturbance  of  the  public  peace."  Gentlemen,  I  tell  you  that  is  the 
place  of  public  law  of  England,  and  I  ask  you,  does  it  not  commend  itself  to  your 
resort—  ^  common  sense  ?     It  is  not  a  royal  right,  it  is  not  an  actual  right 
Magistraie^^^  which  you  are  entitled  to  force  by  violence.     The  cases  are  very 
vtntion  of    few  indeed  of  that  description,  and  I  need  not  allude  to  them — 
brtach  of  the  cases,  that  is,  in  which  by  the  strong  hand  you  may  assert  your 
peace.       nghts.     I  am  perfectly  certain  that  the  case  you  are  now  trying 
is  not  one  of  them ;  that  I  am  clear  about.     You  have  no  business 
to  redress  private  grievances  by  a  dangerous  disturbance  of  the 
public  peace,  and,  when  I  come  to  direct  you  upon  the  facts  of 
this  case,  you  will  find  that  is  the  really  critical  situation  here. 
You  will  have  to  ask  yourselves,  whether  the   defendants,  or 
either  of  them,  did  in  fact  attempt  to  redress  what  they  thought 
was  a  grievance  of  which  they  had  a  right  to  complain  by  means 
which  endangered  the  public  peace.     Now,  lastly,  with  regard 
to  the  assault.     Assault  in  the  ordinary  and  popular  sense  of  the 
term  is  the  beating  of  one  man  by  another,  but  in  point  of  law  you 
commit  an  assault  if  you  strike  at  a  man.  There  is  no  doubt  that  if 
you  are  within  a  striking  distance  of  him  and  strike  at  him,  in  point 
of  law  you  commit  an  assault.     Before  I  say  anything  in  reference 
to  the  matter  of  assault  at  this  stage  of  my  observations  to  you,  it 
has  struck  me,  in  trying  this  case,  that  the  question  whether  the 
defendant  Graham  did  or  did  not  strike  the  constable  is  com- 
paratively a  minor  matter ;  the  more  serious  charges  which  he 
and  Burns  have  to  meet  are  the  charges  pertaining  to  riot  and 
unlawful  assembly.     Before  I  pass  from  the  question  of  riot,  I 
ought  perhaps  to  make  this  observation :  Whether  a  riot  has  or  has 
not  been  committed  has  nothing  whatever  to  do  with  whether  or 
not  the  Hiot  Act — or,  more  properly  speaking,  the  proclamation 
under  the  Biot  Act — has  been  read.     The  effect  of  reading  this 
proclamation  is  simply  to  impose  severe  penalties  upon  persons 
who  will  not  go  away  after  it  has  been  read,  but  the  reading  of 
the  Riot  Act  has   nothing  whatever  to   do  with  the   question 
whether  a  riot  is  in  progress  or  not.     [The  learned  judge  here 
dealt  with  the  evidence,  and  then  proceeded  :]  Now,  let  me  go  to 
the  place  where  it  is  alleged  that  they  have  committed  this  offence. 
The  place  is  Trafalgar-square,  and  you  have  bad  laid  before  you 
what  I  may  call  the  history  of  Trafalgar-square.     The  square,  it 

(a)  t.^.,  1  Hawk.  P.  0.  c.  65|.8.  7. 
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fleems^  was  a  private  possession  of  tlie  Grown^  but  in  the  year  1844         Rbq. 
an  Act  of  Parliament  was  passed  which  dealt  with  the  care  and  ^       ^' 
preseryation  of  it  in  a  manner  which  I  shall  shortly  describe  to  qbaham  akd 
yon.     It  had  been  long  before  that  ornamented  by  the  Nelson       Burns. 
Colamn^  and  it  was  deemed  expedient  by  Parliament  to  make        rrrr 

pi*eparation  for  it^   and  this  Act  of  Parliament  provides  that         .' 

the  square  and  all  [depending  upon  it  should  be  vested  in  the  Riot^  C/nhw- 
Qneen^   and  by  another  Act  that  it  should   be  vested  in  the  ^'^•^^^v. "" 
Commissioners  of  Works,  and  it  thirdly  provides  that  various     i^T£tmT 
clauses  of   the   Metropolitan    Police  Acts  of    10    Geo.  4  and    asitembfy-^ 
2   &   3   Vict,  should  be   made   applicable   to  Trafalgar-square.  ^'^^j{„'^^^''' 
Now,   gentlemen,  I  tell  you  that  the  effect  of   that  Act    o{ p/^^ ^fp^Hnf. 
Parliament  appears  to  me  to  be  this :     It  constitutes  Trafalgar-      retort  — 
square  a  part  of  the  metropolis  under  the  control  and  supervision  J^99^*^^^^ 

?i.t_  I-       '     J.1-  j.i_         i.       i.         uT       1  aut%es  for  pre* 

01  the  police  in  the  same  way  as  any  other  street,  public  place,  or  pentton  of 
thoroughfare  in  the  metropolis.  That  seems  to  me  to  be  the  breach  of  the 
meaning  of  the  Act.  It  is  not  pretended  by  the  learned  P^^^ 
Attorney-General  that  Trafalgar-square  is  not  a  place  of  public 
resort.  It  is  not  suggested  that  the  public  have  not  the  right  of 
passing  and  repassing  along  the  sides  of  it  and  across  it ;  but  it  is 
pointed  out  to  you  that  by  virtue  of  that  Act  of  Parliament  it  is 
placed  under  the  management  of  the  metropolitan  police  in  the 
same  way  as  other  places  of  resort  and  the  other  public 
thoroughfares  of  the  metropolis.  Now,  gentlemen,  undoubtedly 
Trafalgar-square  has  been  used  from  time  to  time  for  public 
meetings,  and  the  principal  evidence  which  is  offered  to  you  upon 
that  part  of  the  case  is  the  evidence  of  Mr.  Charles  Bradlaugh, 
wbo  told  you  that  he  had  known  the  square  for  thirty  years,  and, 
for  a  time  extending  from  1860  to  1884,  from  time  to  time  he  held 
public  meetings  there,  usually — ^indeed,  always  in  the  earlier  part 
of  his  connection  with  the  square — for  general  political  purposes, 
and  lately,  since  1880,  with  reference  to  an  object  which  more 
particularly  affected  himself,  namely,  his  right  to  sit  in  Parlia- 
ment for  the  borough  of  Northampton,  and  that  in  all  his 
meetings,  which  he  appears  to  have  controlled  with  much  skill 
and  discretion — employing  stewards  to  keep  order,  and  so  on — 
he  says  his  meetings  were  not  attended  by  any  disorder.  The 
square  has  undoubtedly  been  so  used ;  it  has  been  so  used  also 
by  other  bodies  of  persons.  It  has  been  used,  I  believe,  by  the 
National  Radical  Federation  (which  I  believe  is  the  title  of  the 
society  of  which  Mr.  Timms  is  secretary),  and  it  has  been  used  by 
combinations  of  persons  with  whom  the  defendant  Burns  is 
connected.  I  have  anxiously  considered  the  observations  of  Mr. 
Asquitb,  and  I  can  find  no  warrant  for  telling  you  that  there  is  a 
right  of  public  meeting  either  in  Trafalgar-square  or  any  other 
public  thoroughfare.  So  far  as  I  know  the  law  of  England,  the 
use  of  public  thoroughfares  is  for  people  to  pass  and  repass 
along  them.  That  is  the  purpose  for  which  they  are,  as  we  say, 
dedicated  by  the  owner  of  them  to  the  use  of  the  public,  and  they 
are  not  dedicated  to  the  public  use  for  any  other  purpose  that  £ 
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Rbg.        know  of  than  for  the  purpose  of  passing  and  repassing ;  and  if 

^-  you  come  to  regard  Trafalgar-square  as  a  place  of  public  resort 

Graham  and  simply,  it  seems  to  me  it  would  be  very  analogous  to  the  case  of 

BuBNs.       public  thoroughfares ;  and  equally  on  the  part  of  the  public  they 

TTTT        have  no  right,  although  they  may  often  do  it  without  objection, 

.*        the  public  have  no  right  to  hold  there  any  meetings  for  discus- 

Hiot— Unlaw-  siou   upon  any  questions,  be  they  social,  political,  or  religions. 

fulassenibfu-^  That  is  my  direction  of  the  law  to  you  as  far  as  regards  the 

t^'^  'riotous     abstract  right  of  the  people  to  meet  in  public  places.     That  being 

assembfif—    the  history  of  the  square,  and  that  having  been  its  use,  I  ought 

^*9^t  o/ffubitc  J.Q  gj^y  ijJjq^  JQjjg  before  1 844,  and  ever  since,  the  public  have  passed 

phMof  pubHc  freely  up  and  down  and  across  it,  and  the  police  have  a  duty  to 

r^t  —      perform  in  regard  to  it  as  they  have  with  regard  to  the  rest  of 

Magistrates'  j^j^q  public  places  in  the  metropolis.     Among  the  other  duties 

v€utiwi  of    they  have  to  perform,  they  have  undoubtedly  to  see  that  nothing 

hrtach  of  the  takes  place  which  is  likely  to  cause  a  breach  of  the  public  peace, 
peace.  qj.  ^i^ich  is  likely  to  endanger  the  public  peace.  [The  learned 
judge  here  drew  the  attention  of  the  jury  to  the  disturbances 
which  resulted  from  the  meeting  in  Trafalgar-square  of  the  8th 
day  of  February,  1886,  and  out  of  which  arose  the  prosecu- 
tion of  Bums,  Hyndman,  Champion,  and  Williams,  ante^ 
p.  355.  The  meetings  held  in  the  square  in  October  and 
November,  1887,  were  also  mentioned  as  giving  the  police  reason- 
able grounds  for  apprehending  disorder  as  the  result  of  such 
meetings,  and  as  imposing  upon  the  police  the  duty  of  [carefully 
watching  the  crowds  assembling  in  the  square  on  the  occasion  of 
public  meetings  therein.  He  also  pointed  out  to  the  jury  that 
although  many  persons  attended  these  and  similar  meetings  with 
a  perfectly  hona  fide  and  peaceful  object,  yet  in  all  large 
gatherings  there  were  present  persons  meaning  mischief,  and 
who  would  do  mischief  but  for  the  presence  and  watchfulness  of 
large  bodies  of  police.]  That,  gentlemen,  was  the  state  of 
afi'airs  with  reference  to  Trafalgar-square  with  which  the*police 
had  to  deal  prior  to  the  8th  day  of  Novembef,  1887.  Now,  a 
most  serious  responsibility  was  upon  Sir  Charles  Warren, 
because  he  is  a  magistrate,  and  a  magistrate  mainly  and  princi- 
pally responsible  for  the  peace  and  order  of  the  metropolis.  If 
he  does  nothing,  and  riots  follow  and  mischief  is  done,  houses 
wrecked  and  property  stolen,  why  he  is  deeply  blamed  for  it.  It 
is  no  mere  matter,  however,  of  personal  discredit  to  him,  not  at 
all.  He  is  criminally  liable  to  the  law,  mark  you — that  has  been 
laid  down  by  more  than  one  learned  judge  \  and  there  can  bo  no 
question  about  it  that  a  magistrate  is  responsible  for  order  in  the 
district  over  which  he  has  control,  and  if  he  lazily,  or  negligently, 
or  stupidly  does  not  take  the  necessary  steps  to  preserve  order, 
he  can  stand  in  a  criminal  court,  and  has  bQfore  now  done  so,  to 
answer  for  his  neglect  of  duty.  That  is  his  position.  He  has  to 
weigh  the  whole  matter;  he  has  to  remember  that  if  all  these 
precautions,  and  they  must  be  reasonable  precautions,  prove  to 
have  been  needless,  people  will  very  likely  say :  '^  Well,  after  all,  he 
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was  too  nervous ;  he  need  nofc  have  done  anything.     Look  at  the        Rb&* 
crowd  of  police;  look  at  the  troable  he  has  taken  to  prevent  ''hakk 

disorder — it  is  really  doing  more  than  is  in  the  least  necessary  ;  qbaham  and 
the  place  is  as  quiet  as  quiet  can  be/'     Well^  gentlemen^  I  think       Burns. 
a  magistrate  can  very  well  bear  such  a  reproach  as  that.     I  do        777: 

not  think  you  will  be  of  opinion  that  he  can  be  too  careful  in  the        ' 

steps  he  takes^  provided  they  are  reasonable  steps^  especially  Riot--  Untaw- 
amongst  the  vast  population  which  inhabits  this  metropolis^  for-^*^^*?**^.'" 
the  preservation  of  your  lives  and  your  houses.     That  was  his     Tnrlotou$^ 
position  prior  to  the  8th  day  of  November^  and  he  came  to  the    aasembfy  — 
conclusion  that  it  was  necessary  for  the  present  that  meetings  in  ^9^9fp^}^c 
Trafalgar-square    should    not    be   permitted;    he    came  to   the^y/J^^o/z^u^ltc 
further  conclusion  that   processions    along   the    public    streets      ruort-^ 
in  the  neighbourhood  of  Trafalgar-square    should   not  be   per-  /\^^^}^^^\ 
mitted^  and  he  put  forth  what  has  been  called  the  proclama-   ^v^ntion  cf  ' 
tion   of  the  8th  day  of  November.      [The  learned  judge  here  breadi  of  the 
read  the  notice  of  the  8th   day    of  November.]     That    notice       ^^'*- 
is  not  issued  to  prevent  the  usual  procession  on  Lord  Mayor's 
Day^  and  on  the  12th  day  of  November  he  published  another 
notice  in  which   he   stated  that   on  Sunday^  the  13th  day  of 
November,    no    organised    procession    should    be    allowed    to 
approach  Trafalgar-square.     Gentlemen,  a  good  deal  has  been 
said  in   the   course   of  this  case  about  the  lawfulness  or  non- 
lawfulness  of  that   '^  proclamation "  and   it  has   been   called  a 
'^  proclamation ''  over  and  over  again.     I  do  not  quite  know  why, 
unless  possibly  it  may  be  that  the  word  '*  proclamation  "  has  an 
arbitrary  sound.     Now,  I  direct  you  with  regard  to  the  case  that 
that  did  not  constitute  the  meeting  an  unlawful  meeting ;  it  was  a 
warning  which,  if  you  should  be  of  opinion  that  Sir  Charles 
Warren  is  to  be  trusted  and  that  the  introductory  words  of  it 
were  true,  it  was  a  warning  which  he  was  perfectly  justified  in 
gpving  to  the  public  of  London.     Now,  he  has  said  that,  if  the 
introductory  statement  in  the  notice  is  true,  he  did  think  that 
further  meetings  at  that  juncture  would  cause  disturbance  of  the 
public  peace,  and  therefore  he  issued  this  warning ;  but  I  tell  you — 
and  I  hope  I  shall  not  be  misunderstood — that  it  is  not  that  warn- 
ing which  made  what  happened  on  the  13th  day  of  November 
unlawful,  if  you  should  bo  of  opinion  that  it  was  unlawful.     The 
true  legal  effect  of  that  notice  is  this ;  it  is  a  public  advertisement 
that  the  police  intend  to  take  a  certain  course  with  regard  to  the 
places  under  their  control,  and  it  contains  a  request  that  law- 
abiding  citizens  and   well-disposed  persons  will  abstain  from 
attending  meetings  on  the  spot  in  question ;  but  it  does  not — and 
I  desire  to  make  this  perfectly  clear  to  you,  and  I  do  it  in  favour 
of  the  defendants — it  does  not  create  the  meeting  which  took  place 
on  the  following  Sunday  an  unlawful  meeting,  unless  for  other 
reasons  it  was  an  unlawful  meeting ;  it  is  simply  a  police  warning 
based  upon  the  information  which  Sir  Charles  Warren  had  that 
the  public  peace  was  in  danger.     And  I  further  tell  yon  this :  that, 
with  regard  to  what  the  constables  did  on  Sunday  in  the  mom- 
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Rbo.        iug — they  were  sent,  to  the  extent  altogether,  I  think^  of  some 

OoNNiK  HAMB  ^^^^^ancls,  ittto  Trafalgar-square  and  the  neighbonrhood,  in  order 

Graham  and  ^  carry  out   the   intention   of  dispersing   any  meeting  which 

BuBNg.       might  be  formed — it  is  my  duty  to  tell  you  that,  if  it  is  your 

~~        opinion  that  Sir  Charles's  opinion  was  well  founded  and  that  the 

*        public  peace  was  in  danger  of  disturbance — nay,  more,  if  you 

Hiot^  Unlaw-  should  think  that  he  bond  fide  believed  and  reasonably  thought 
fui  aMemhii/—  jj^^^  ^\^q  public  peace  was  in  danger  on  that  Sunday  morning,  the 
^r/oioi/fi"   ^^^  day  of  November — then  these   constables  were  acting  in 
a$s€mbbf—    Trafalgar-square  under  the  lawful  orders  of  Sir  Charles  Warren. 
Right  o/puhiic  You  are  not  trying  the  case  of  a  crowd  of  constables  acting  under 
plaoiof^pMic  unlawful  orders,  but  the  case  of  a  number  of  constables  who  were 
resort^      acting  in  the  execution  of  their  duty  on  that  morning — acting 
Magistrates'  under  what  I  tell  yon,  subject  to  your  view  of  the  facts  of  the 
"veniimior  ^^^t  ^^^^  ^^^  lawful  Orders  of  Sir  Charles  Warren.     But,  gentle- 
breach  of  the  men,  I  ought  at  this  juncture  to  add  this :  that,  even  if  that  view 
P^oce,       were  otherwise,  that  would  furnish  no  justification  at  all  for  riotous 
conduct  on  the  part  of  those  who  resisted.the  police.     I  am  bound 
to  tell  you  that,  remembering  the  definition  which  I  read  to  you 
of  a  riot  at  the  commencement  of  my  summing-up,  and  which  I  am 
not  going  to  repeat.     Whether  the  end  that  was  proposed  by  the 
rioters,  if  they  were  rioters,  was  lawful  or  unlawful  they  were 
equally  guilty ;  and  whatever  may  be  your  view  of  the  necessity  for 
the  two  notices  issued  by  Sir  Charles  Warren,  you  will  have  to 
consider  for  yourselves  whether,  on  the  afternoon  of  Sunday,  the 
13th  day  of  November,  a  riot  took  place  and  the  assembly  was  an 
unlawful  assembly.    It  is  sufficient  for  me  to  repeat,  before  I  pass 
on,  that  those  notices  did  not  make  it  an  unlawful  assembly. 
Gentlemen,  that  was  the  state  of  things,  so  far  as  the  police  were 
concerned,  on  the  Sunday,  the  18th  day  of  November ;  but  we  now 
turn  to  the  defendants,  because  it  is  upon  your  opinion  of  their 
action  that  their  guilt  or  innocence  on  this  indictment  really 
depends.     It  seems  that  on  the  2nd  day  of  November  there  had 
been  a  meeting  of  an  association  called  the  Metropolitan  Radical 
Federation,  at  which  it  had  been  decided  to  hold  a  meeting  to 
demand  the  release  of  Mr.  O'Brien  and  the  other  Irish  patriots ; 
and  on  the  5th  day  of  November  a  bill  announcing  that  intention 
and  summoning  a  meeting  for  the   13th  day  of  November,  in 
Trafalgar-square,  was  posted  throughout  the  length  and  breadth 
of  London.     It  has  not  been  suggested  that  the  object  of  that 
meeting  was  not  perfectly  innocent.     There  is  no  doubt  whatever 
that  a  meeting  of  British  citizens  can  be  held  to  protest,  if  they 
think  fit,  against  the  imprisonment  of  Mr.  O'Brien,  but  that  is 
not  the  point,  as  I  pointed  out  to  you,  in  the  present  case — the 
question  is,  whether  the  mode  in  which  it  was  attempted  to  assert 
the  right  of  meeting  in  Trafalgar-square  was  or  was  not  unlawful, 
that  is  the   question  you  have  to  consider  and  decide.     [The 
learned  judge  then  described  to  the  jury  the  nature  of  the  crowd 
assembled  in  the  square,  and  how  the  larger  proportion  consisted  of 
rough  and  disorderly   persons.]      The   question   which  I   shall 
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presently  ask  you  will  be  this :  whetHer  the  defendants  really        Rco. 
approached  the  sqnare  with  the  intention  of  holding  the  meeting  oommraHAiai 
come  what  might.    Did  they^  in  other  words,  with  those  who  were  Qrahak  amd 
following  them,  or  with  those  who  they  hoped  and  expected      Bubns. 
would  follow  them  —  did  they  endeavour,  if  I  may  use  the        TZ^ 

phrase,  to  carry  their  point,  to  carry  the   sqnare  ?     If  that        ! 

18  your  view  of  their  conduct,  then  there  is  hardly  much  doubt  Biot—  Unlaw 
that  they    are    guilty    of    participating  in    a    riotous   a8sem-'^J|^^JJ^"*^.~* 
blage.     Because  if   it  was  their  intention  come  what  might,     inriotous'^ 
and  if  they  were    strong   enough,   to  carry  the   square,  they    a$semhly^ 
or  their  followers,  I  tell  you,  without  any  doubt  or  hesitation,  ^^il/^^^ 
that  was  an  illegal  act.   If,  on  the  other  hand,  their  intention  was  piac»  o/^pubiic 
to  present  themselves  at  the  place,  and  request  to  be  allowed     resort^ 
to  hold  their  meeting,  and  then,  on  being  refused,  to  depart,  ^^f**^^ 
why  then  I   think  yon  would   be    of   opinion    that  they  are     ventiono/^ 
not  guilty  of  any  offence  at  all.     Those  are  the  two  alternative  breach  qf  the 
Tiews  of  their  conduct  you  have  to  consider.      [The  ^learned       ^"^ 
Judge  then  dealt  with  the  evidence  as  to  the  attempt  to  break 
through  the  line  of  the  police,  and  so  to  gain  access  to  the  square, 
in  which  the  defendants  took  part.]     Now,  gentlemen,  what  is 
your  view  of  that  occurrence  ?    If  you  think  it  is  made  out  that 
Graham  and  Bums  headed  a  mob  for  the  square,  with  the  intention 
of  getting  into  the  square  if  they  could,  in  my  judgment — and  this 
is  the  law  of  the  matter — they  are  guilty  of  the  unlawful  act  of 
riotine.    Provided  that  you  come  to  the  conclusion  that  the  act 
they  did  was  likely  to  endanger  the  public  peace,  as  to  which 
there  can  scarcely  be  a  doubt  that  they  did  endanger  it,  there 
can  be  no  question  that  they  broke  the  law ;  that  is,  provided 
yon  think  that  the  act  they  did  endangered  the  public  peace,  and 
was  calculated  to  alarm  reasonable   people.     If,  on  the  other 
hand,  you  think  that  they  had  no  intention  of  the  sort,  but  that 
they  went  there  simply  to  ask  to  be  allowed  to  hold  their  meetings, 
and  meaning  to  walk  away  again  quietly,  then  I  think  you  ought 
to  acquit  them  of  riot.     With  regard  to  the  question  whether 
that  assembly  on  the  afternoon  in  question  was  an  unlawful 
assembly,  yon  must  judge  of  that  by  the  circumstances  of  the 
case.    It  is  in  all  cases  subject  to  the  jury  receiving  from  the 
judge  a  definition  of  an  unlawful  assembly ;  it  is  in  all  cases  for 
the  jury  to  say  whether  such  assembly  was  unlawful  or  not. 
But  let  me  remind  you  that  what  you  have  to  consider  is  this — 
not  whether  the  assembly  had  been  unlawful  the  whole  morning 
or  whole  afternoon,  but  whether  the  assembly  that  was  gathered 
together  in  Trafalgar*square,  at  the  mouth  of  the  Strand,  when 
Ghraham  and  Burns  became  participators  in  it,  whether  that  was 
an  unlawful  assembly.     Plenty  of  people  may  find  themselves  in 
en  unlawful  assembly  who  are  guilty  of  no  crime  at  all ;  you  may 
find  yourself  there  by  the  merest  accident ;  you  may  very  much 
want  to  get  away,  but  find  yourself  unable  to  do  so.    It  would 
be  idle  to   say,  in  either  of  those   two   cases,  you  could   be 
indicted  for  an  unlawful  assembly ;  but  when  you  ask  yourselves 
VOL.  xvi»  p  p 
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Uro.        whether  the  assembly  at  that  hoar  of  the  afternoon  was  lawfal  or 

c    Ni^HAM    ^^^^f^^i  yo^  must  take  into  consideration  the  whole  ciroum-. 

Qbaham  and  stances  of  the  case^  the  circumstances  under  which  it  had  been 

Burns.       gathered  together,  the  persons  who  were  to  take  part  in  it,  and 

issT  demeanour  and  conduct  of  the  assembly  at  the  time.    It  may 

!        very  well  be  that  an  assembly  which  is  perfectly  innocent  at  one 

Eiot—  Urdavh-  time  may  become  riotous  and  unlawful  at  another,  and  although 

^P  ^rScT  al/oT  y*^^  ™*y  ^*^®  gathered  together  with  a  most  innocent  intention, 

?n  riotous     still,  if  while  yon  are  so  gathered  together  you  determine  to  do  an 

assembly -^    act  of  violence,   then  you  become  a  member  of  an  unlawful 

^meetingin^  assembly ;  if  you  do  the  act  of  violence  then,  however  innocent 

place  of  public  Jon  may  have  been  in  your  original  gathering  together,  yon 

resort^      become  a  member  of  a  riotous  assembly.     '^  It  seems  clear,''  says 

Aui^'fo^t^  the  writer  to  whom   I  have  already  referred,  (a)   "  that  if  an 

ventxm  of    assembly  of  people  met  together  upon  any  lawful  occasion,  and  a 

breach  of  thA  proposal  should   be   started  to  do  an  act  of  violence  to   the 

peace.       disturbance  of  the  public  peace,  and  such  motion  or  proposal 

be  agreed   to   and    executed,   the    persons    concerned  oannot 

but  be  riotous,  because  their  associating  themselves  together 

for  such  a  new  purpose  is  not  extenuated  by  their  first  having 

assembled   themselves   together    upon    another/'      The  ques* 

tion    therefore    to    which    I    earnestly  ask  you  to    give  your 

best  consideration  is  this:  Was  this  either  a  riotous  assembly 

or  an  unlawful  assembly  at  the  time  when  Graham  and  Burns 

became  participators    in   it    or    not?    and,    according   to   the 

evidence   of   Sir  Edward   Beed,   they  were  among  the  leaders 

of  it.     If  the  proposal  was  then  made  to  enter  the  square  by 

force,   by  such  force  as  they    gqsjAA    use,    then    you    will    be 

of  opinion,  I  apprehend,  that  they  are  guilty  of  riot,  inasmuch 

as  they  proceeded  to  the  execution  of  that  purpose,  and  the 

public  peace  was  thereby  broken.     But  it  may  be  that  you  may 

be  of  opinion  that  they  did  not  proceed  far  enough  with  it  to 

make  them  rioters.     In  that  case,  if  you  should  think  that  the 

intention  of  this  assembly  was  to  hold  the  meeting  by  force,  but 

that  they  had  not  proceeded  far  enough  in  that  intention  to  make 

them  riotous,  then  you  will  be  at  liberty,  if  you  think  fit,  to  find 

them  guilty  of  being  participators  in  an  unlawful  assembly.    [The 

letter  written  to  the  Pall  Mall  Gazette  by  each  of  the  defendiEmts 

was  then  read  to  the  jury,  and  discussed.]     That,  gentlemen, 

concludes  the  remarks  that  I  have  to  make  to  you  upon  the 

evidence  in  this  case.    I  ask  you  to  say  in  your  judgment  whether 

the  defendants  were  simply  going  there  quietly  to  ask  leave  to 

hold  a  meeting,  intending  to  come  away  again,  or  whether  they 

went  there  deliberately  to  assert  their  alleged  or  real  rights,  for  it 

matters  not  which,  by  forcible  means,  and  means  which  were 

dangerous  to  the  public  peace,  and  alarming  to  the  neighbour* 

hood.     If  the  first  alternative  commends  itself  to  your  mind,  yon 

will  acquit  the  prisoners  of  both  charges ;  if  the  second,  I  tmnk 

(a)  t.e ,  1  Hawk,  P.  Q.  c.  GS,  8.  8, 
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it  will  be  your  duty  to  find  them  guilty  according  to  the  view        Rim- 
y^a  take  of  their  conduct.     If  yon  do   not  think  that  they  ^       ^* 
executed  their  purpose  sufficiently  to  constitute  them  rioters^  you  graham  amd 
can  find  them  participators  in  an  unlawful  assembly.  Bossia. 

The  jury  found  the  defendants  not  guiUy  of  riot  and  assaulting        rzZT 

the  police^  and  guilty  of  taking  part  in  an  unlawful  assembly^         1 

and  the  defendants  were  each  of  them  sentenced  for  that  offence  /2to<—  Unlaw- 
to  be  imprisoned  without  hard  labour  for  six  weeks.  ^^^^^7' 

Solicitor  for  the  prosecution^  Solicitor  to  the  Treasury.  %,  noioM 

.  Solicitors  for  the  defendant  Graham^  B.  8.  Taylor,  Son,  and    assembly^ 
Eumbert.  Right  (/ public 

meeting  tn 

place  of  public 

resort-^ 

Magistrate^ 

duties  for  pre» 

vention  of 
breach  of  the 
peace. 
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EXCHEQUER  DIVISION. 

February  9,  10,  and  22,  1888. 

(Before  Palles,  C.B.  and  Andrews,  J.) 

Walsh  (app.)  v.  The  Queen  (Sombrville)  (resp.).  (a) 

Practice — Costs — Case  staged  by  justices — 20  ^21  Vict,  c.  43. 

Whefhf  upon  a  case  stated,  a  conviction  is  reversed,  the  Divisional 
Court  have  jurisdiction  to  award  costs  to  the  appellant. 

CASE  stated  for  the  opinion  of  the  court,  pursuant  to  the 
20  &  21  Vict.  c.  43. 

On  the  19th  and  23rd  days  of  October,  1887,  Walsh,  the 
appellant,  appeared  before  the  magistrates  in  Wexford,  upon  a 
summons  charging  him  with  having  in  a  certain  newspaper, 
dated  the  24th  day  of  September,  1887,  and  which  newspaper 
was  published  and  circulated  in  Wexford,  being  a  proclaimed 
district,  unlawfully  within  the  said  proclaimed  district  incited 
certain  persons  to  take  part  in  an  unlawful  assembly.  The 
summons  was  brought  under  the  provisions  of  50  &  51  Vict. 
c.  20,  8.  7. 

The  evidence  in  support  of  the  charge  having  closed,  it  was 
contended  on  behalf  of  Walsh  that  it   was   requisite  for  the 

(a)  Reported  by  J.  P.  Bsbtt,  Esq.,  Barrister-at-Law, 

P  P  3 
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Walsh  respondent  (Somerville)  to  prove  that  the  Order  in  Cooncil 
m^  ^.._^  suppressing  the  Irish  National  Leajrae  had  been  published  in  the 
^^"'  manner  prescribed  by  the  Act.  ^ 

1888.  The  magistrates  found  that  the  order  was  duly  made  and 

Pra^        published  in  the  prescribed  manner,  and  being  satisfied  on  the 
Costs— Case  evidence  that  Walsh  had  incited  to  take  part  in  an  unlawful. 
stated  by     assembly — a  meeting  of  the    suppressed  branch  of  the   Irish 
onT'ff  o?  i7- .  National  Leai?ue — ^they  convicted  him  and  sentenced  him  to  one . 
'"  1  «.'^'*  month's  imprisonmentNvitb  hard  Uboar. 

On  the  application  of  counsel  for  Walsh,  the  magistrates  stated 
a  case  for  the  opinion  of  the  court. 

The  questions  for  the  determination  of  the  court  were :  1.  Was 
it  necessaiy  for  the  respondent  to  prove  that  the  order  had  been 
published  in  the  prescribed  manner  ?    2.  Was  there  evidence  of 
the  publication  of  the  said  order  in  the  prescribed  manner  ? 
Heah/  (with  him  Adams)  for  the  appellant. 
Oarson  and  Bonan  for  the  respondent. 

The  Court  held  that  question  No.  1  should  be  answered  in 
the  affirmative,  and  that  question  No.  2  should  be  answered  in 
the  negative,  and  ordered  that  the  conviction  should  be  quashed. 
On  the  question  of  costs,  the  foUowing  judgment  was  delivered  : 
Palles,  C.B. — ^We  have  considered  the  question  of  costs.    In 
Moore  v.  Smith  (1  E.  &  E.  597),  which  was  a  case  stated  under 
the  same  statute  as  the  present,  the  question  arose  upon  an 
information  before  justices    for  an  alleged   offence  under  the 
Excise  Acts,  and  it  was  held  that  the  court  had  power  to  award 
costs  to  the  respondent,  an  excise  officer,  who  appeared  on  behalf 
of  the  Crown  to  sustain  the  conviction.     Lord  Campbell  says : 
"  It  is  a  maxim  that  the  Crown  is  not  bound  by  an  Act  of  Parlia- 
ment, without  express  words.     But  I  think  that  there  is  express 
language  in  this  statute  to  show  that  it  includes  all  cases  of 
appeal,  and  therefore  those  in  which  the  Crown  is  interested. 
And  if  such  cases  are  within  the  statute  for  the  purposes   of 
appeal,  sect.  6  shows  that  in  them,  as  in  all  other  cases  under  the 
Act,  costs  may  be  awarded  either  to  or  against  the  Crown.'' 
We  concur  in  that  view  of  the  statute;  and  we  think,  if  we 
have  power,  the  case  is  one  in  which  we  should  exercise  it  in 
favour  of  the  appellant. 
Andrews,  J.  concurred. 
Solicitor  for  the  appellant,  K,  Murphy^ 
Solicitor  for  the  respondent,  A.  M'Mahon, 
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QUEEN'S   BENCH   DIVISION. 

Thursday,  April  12,  1888. 

(Before  Field  and  Wills,  JJ.) 

Hahilton  (app.)  V.  Bone  (reep.).  (a) 

Wilful  or  malicious  injuries  to  property — Darnage  to  growing  tree 
--Claim  of  right— 24  ^  25  Vict.  c.  97,  ss.  52,  53. 

Sect.  52  o/*  24  4*  25  Vict.  c.  97,  makes  it  an  offence  puwishahle  on 
eummary  conviction  to  "wilfully  or  malidovsly^*  damage 
property,  unless  the  party  offending  acted  under  a  fair  and 
reasonable  supposition  thai  he  had  a  right  to  do  the  act  com-- 
plained  of* 

The  appellant  was  convicted  by  magistrates  under  the  above 
section  for  wilfully  damaging  a  tree.  The  appellant*  s  premises 
adjoined  a  public  road,  on  the  opposite  side  of  which  there  grew 
a  chestnut  tree,  which  overhung  the  road  to  within  a  few  feet  of 
the  appellant's  premises.  The  appellant  cut  off  certain  portions 
of  the  tree,  contending  tliat  he  had  a  right  to  do  so  in  order  to 
protect  his  property  from  the  nuisance  caused  by  stones  which 
boys  threw  at  the  blossoms,  and  also  from  the  nuisance  caused 
by  the  branched  interfering  with  the  entrance  of  light  and  air  to 
his  dwelling  ;-r 

Meld,  that  the  magistrates  were  justified  in  finding  that  the  appeU 
lant  wilfully  committed  damage  to  the  tree,  and  that  he  did  not 
act  under  a  fair  and  reasonable  supposition  thai  he  had  a  right 
to  do  the  acts  complained  of. 

THIS  was  a  case  stated  by  justices  in  petty  sessions  tinder 
sect.  88  of  the  Summary  Jurisdiction  Act,  1879. 
Upon  tlie  Learing  of  an  information  prefeiTed  against  the  appel- 
lant under  sects.  52  and  53  of  24  &  25  Yict.  c.  97,  charging  that 
he  "  unlawfully,  wilfully,  or  maliciously  did  commit  injury  and 
spoil  to  and  upon  a  certain  tree  the  property  of  the  respondent,^' 
*  the  justices  convicted  the  appellant,  and  adjudged  him  to  pay  a 
fine  of  Qs.  and  costs,  and  the  sum  of  11(2.  to  the  respondent  as 
reasonable  compensation  for  the  damage  so  committed. 

Sect.  52  of  24  &  25  Yict.  c.  97,  enacts  that  whosoever  shall 

wilfully  or  maliciously  commit  any  damage,  injury,  or  spoil  to  or 

upon  any  real   or  personal  property  whatsoever,  for  which  no 

punishment  is  hereinbefore  provided,  shall  on  conviction  thereof 

•    •    •    forfeit  and  pay  such  sum  of  money  not  exceeding  hi. 

ia)  Reported  by  Q.  G.  ElBinrBDT,  Esq.,  BarriBter-at-Law 
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Hamilton  as  to  the  justice  sliall  seem  meet^  and  also  snch  further  sam  of 

j^'  money  as  shall  appear  to  the  justice  to  be  a  reasonable  compensa* 

'  tion  for  the  damage^  injury,  or  spoil  so  committed  not  exceeding 

1888.  52.     .     .     .     provided  that  nothing  herein  contained  shall  extend 

^"TT  to  any  case  where  the  party  acted  under  a  fair  and  reasonable 

injury  to  pro-  Supposition  that  he  had  a  right  to  do  the  act  complained  of,  &c. 

pertif  — .  By  sect.  53,  the  provisions  in  the  last  preceding  section  con- 

Damagt  to  tained  shall  extend  to  any  person  who  shall  wilfully  or  maliciously 

growing  tree^  ..  ..  .  *' ,^  ,.  it_  j  n    r- 

Claim  of  right  Commit  any  injury  to  any  tree,  sapling,  shrub,  or  underwood,  for 
—24  ^  26  which  no  punishment  is  hereinbefore  provided. 
^**^l'n  *  PJ»  The  appellant's  premises,  known  as  Stoke  Cottage,  adjoined  a 
public  road,  and  the  respondent  s  premises  adjoined  the  same 
road  on  the  opposite  side.  On  the  respondent's  premises  there 
grew  a  chestnut  tree  which  overhung  the  road  to  within  a  few  feet 
of,  but  did  not  overhang,  the  appellant's  premises. 

The  appellant  considered  that  the  tree  was  a  nuisance  to  him 
by  reason  of  stones  being  thrown  by  boys  at  the  blooms  on  the 
tree,  which  stones  fell  on  to  the  land  of  the  appellant  and  broke  his 
glass,  and  also  by  reason  of  the  branches  of  the  tree  interfering^ 
with  light  and  air  to  his  dwelling,  and,  having  procured  a  ladder 
and  a  pole  twenty  feet  long  with  a  hook  at  the  end,  he  cut  off 
certain  blossoms  of  the  tree,  and  committed  damage. 

The  appellant  contended  that  he  had  a  legal  right  to  do  the  act 
complained  of,  as  he  had  no  other  remedy  to  abate  the  nuisance 
he  suffered  from.  The  justices  found  that  the  appellant  did  not 
act  under  a  fair  and  reasonable  supposition  that  he  had  a  right 
to  do  the  act  complained  of,  and  they  convicted  him  as  above 
stated. 

Horace  Avory  for  the  appellant.*^A  person  is  justified  in  abating 
or  reforming  such  a  nuisance  as  the  present.  In  the  Earl  of 
Lonsdale  v.  Nelson  (2  B.  &  C.  302),  Best,  J.,  after  stating  that  an 
injured  party  may  in  some  instances  abate  a  nuisance,  goes  on  to 
notice  the  case  of  nuisance  by  allowing  branches  of  trees  to  over- 
hang a  public  road  or  private  property,  and  holds  the  permitting 
these  branches  to  extend  so  far  beyond  the  soil  of  the  owner  of 
the  trees  to  be  a  most  unequivocal  act  of  negligence,  and  a 
nuisance  which  may  be  abated  by  a  private  individual.  The  act 
of  the  appellant  could  not  be  held  to  be  "wilful"  within  the 
meaning  of  sect.  52,  unless  it  was  committed  with  the  intention 
of  injuring  the  property  of  the  owner  of  the  tree,  whereas  the 
obvious  intention  of  the  appellant  was  to  protect  his  own  property. 
The  appellant  acted  under  a  bond  fide  claim  of  right,  and  the 
justices  ought  to  have  refused  to  adjudicate. 

/.  A.  Footej  for  the  respondent,  was  not  called  upon. 

Field,  J. — This  appeal  must  be  dismissed.  The  appellant  was 
summoned  for  "  wilfully ''  committing  injury  to  his  neighbour's 
tree.  It  was  said  on  his  behalf  that  he  did  the  acts  complained  of 
in  order  to  protect  his  property  from  injury  caused  by  stones 
being  thrown  at  the  blossoms,  and  also  because  the  btan'chds  of 
the  tree  interfered  with  his  light  and  air ;  bnt^  although  this  was 
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evidence  wIucH  tHe  justices  might   take  into  consideration  in     Hauilton 
assessing  the  penalty^  it  is  none  the  less  obvious  that  he  did  the        ^^'^^ 

acta  wilfnlly.     It  is  found  as  a  fact  that  damage  was  done  to  the        

tree,  and  the  facts  are  therefore,  in  my  judgment,  clearly  within        1888. 
the  words  of  the  section.     The  only  remaining  question  is  whether     MoHdous 
the  appellant  can  bring  himself  within  the  proviso  in  sect.  52  by  'injury  to  pro- 
showing  that  he  acted  under  a  fair  and  reasonable  supposition      perty-^ 
that  he  had  a  right  to  do  the  act  complained  of;  but  the  evidence  q^i^^i,^  _ 
only  supports  the  untenable    argument  that  because  the  boys  Ckdm  of  right 
threw  stones,  therefore  the  appellant  was  entitled  to  injure  his    —2*  j*  26 
neighbour's  property,  and  negatives  the  contention  that  he  acted    ^^^  h^l 
under  a  fair  and  reasonable  claim  of  right. 

Wills,  J.— It  has  been  argued  that  the  act  of  the  appellant  is 
not  brought  within  sect.  52,  because  the  primary  intention  to 
injure  property  was  absent ;  but  to  give  effect  to  this  contention 
would  be  to  substitute  the  words  ''  wilful  or  malicious ''  for  the 
words  '^wilful  arid  malicious.^'  On  the  remaining  point,  one 
cannot  say  that  the  justices  were  wrong  in  finding  that  the 
appellant  did  not  act  upon  a  fair  and  reasonable  supposition  of 
right. 

Appeal  dismissed. 

Solicitors  for  the  appellant^  Fark,  Nelson,  and  Go. 

Solicitors  for  the  respondent^  BrooJcsj  Jenkins,  and  Co. 


QUEEN^S  BENCH  DIVISION. 

Wednesday,  April  18, 1888. 

(Before  CaVb  and  Smith,  JJ.) 

Bso.  V.  Matob,  &o.,  of  Wakefield,  (a) 

Sighway — Non-repair  of — Indictment  of  urban  sanitary  authority 
— Highways  and  Locomotives  Act,  1878  (41  ^  42  Vict.  c.  77), 
8.  10. 

The  Highways  and  Locomotives  Act,  1878,  creates  a  new  mode  of 
testing  the  liability  of  the  authority  responsible  for  the  repair  of 
highways,  instead  of  the  old  procedure  by  indictmsnt  against 
the  parish,  and  an  indictment  for  non-repair  of  a  highway  will 
lie  against  an  urban  sanitary  autlwrity  acting  a^  the  highway 
authority  by  virtue  of  sect.  10  of  that  Act. 

OBDER  nisi  calling  on  the  prosecution  to  show  cause  why  an 
indictment  for  non-repair  of  an  ancient  highway  should 

(a)  Reported  by  G.  G.  Kbimsdt,  Esq.,  Barrister-at-Law. 
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R«o.        not  be  quashed,  on  the  ground  that  it  alleged  no  matter  in 
Matob^  &o    respect  01  which  the  defendants  were  liable  to  be  indicted. 
ofWakefibiiv      The  circumstances  under  which  the  prosecution  was  preferred 

were  stated  in  the  affidavit  of  the  clerk  to  the  justices  of  the 

^^^^'       peace  for  the  West  Riding  of  the  county  of  York,  and  were 

nighway  —   shortly  as  follows  :  On  the  8rd  day  of  January,  1887,  a  complaint 

Non-repair—  was  duly  made  to  the  justices  in  quarter  sessions  assembled,  as 

u^'Tjll^y  *!»«  «»>°ty  aathority  for  the  riding  under  «  The  Highways  and 

authoritit'-    Locomotives  (Amendment)   Act,  1878      (41  &  42  Vict.  c.  77), 

41  ^  42  Vict,  that  the  defendants,  the.  mayor,  aldermen,  and  burgesses  of  the 

c  77,  s.  10.    bQi.QQgh  of  Wakefield,  acting  as  the  highway  or  urban  sanitary 

authority  thereof,  had  made  default  in  maintaining  or  repairing  a 

certain  highway  within  their  jurisdiction ;  and  the  justices,  as  the 

county  authority,  thereupon  ordered  and  directed  their  surveyor 

to  inquire  into  the  de&ult  and  to  report  thereon.     The  surveyor 

made  his  report  accordingly  to  the  county  authority  at  the  next 

general  quarter  sessions,  who  thereupon  ordered  the  defendants 

to    perform    the  duty  of  repairing  and  maintaining   the   said 

highway.      The  defendants   gave  notice  that  they  declined  to 

comply  with  the  order  until  their  liability  to  repair  had  been 

determined  by  a  jury.     The  county  authority  then  decided  to 

submit  the  question  of  liability  to  a  jury,  and  directed  that  a 

bill  of  indictment  against  the  defendants  should  be  preferred  at 

the  next  assizes  for  that  purpose.     This  was  accordingly  done, 

and  a  true  bill  was  returned  by  the  grand  jury  at  the  Leeds 

summer  assizes  1887. 

The  first  count  of  the  indictment  was  as  follows  :^^ 

Yorkshire,  West  RidisgDWisioD,  to  wit.— The  jurors  for  our  Lady  the  Qaeen  upon 
their  oath  present  that  from  the  time  whereof  the  memory  of  man  is  not  to  the 
contrary  there  was  and  yet  is  a  certain  common  and  ancient  Queen's  highway,  heing 
a  common  and  ancient  pnhh'o  footway  leading  from  a  certain  street  known  as 
Kirkgate,  in  the  horough  of  Wakefield,  in  the  West  Riding  of  the  county  of  York, 
towards  and  into  the  Tillage  of  Heath,  in  the  said  riding,  used  by  and  for  all  the  liege 
subjects  of  our  Lady  the  Queen  and  her  predecessors  to  go,  return,  pass,  and  repass  on 
foot  at  their  free  wiU  and  pleasure,  and  that  »  certain  part  of  the  said  common  and 
ancient  Queen's  highway  is  situate  in  the  division  of  Kirkgate,  in  the  township  of 
Wakefield,  in  the  said  borough  of  Wakefield,  in  the  said  riding,  extending  from  a 
certain  public  footbridge  adjoining  a  certain  public  bridge  called  Wakefield  Bridge, 
to  the  boundary  of  the  township  of  Sandal  Magna,  containing  in  length  567  yards, 
and  in  breadth  three  yards,  on  the  first  day  of  December  in  the  year  of  our  Lord  1886, 
and  continually  afterwards  until  the  day  of  the  taking  of  this  inquisition,  at  the 
division  aforesaid,  in  the  borough  aforesaid,  in  the  riding  aforesaid,  was  and  yet  is 
very  ruinous,  miry,  deep,  broken,  and  in  great  decay  for  want  of  due  reparation  and 
amendment  of  the  same,  so  that  the  liege  subjects  of  our  said  Lady  the  Queen  during 
the  time  last  aforesaid  could  not  go,  retuin,  pass,  or  repass  on  foot,  in,  through,  and 
along  the  Queen's  common  highway  aforesaid  as  they  ought  and  were  wont  and 
accustomed  to  do  without  danger  and  inconvenience,  to  the  great  damage  and  common 
nuisance  of  all  Her  Majesty's  liege  subjects  going,  returning,  passing,  and  repassing 
in,  through,  and  along  the  Queen's  common  highway  aforesaid,  to  the  evil  example 
of  all  others  in  the  like  case  offending  and  against  the  peace  of  our  Lady  the  Queen, 
her  Crown  and  dignity,  and  that  the  inhabitants  of  the  said  division  of  Kirkgate,  in 
the  township  of  Wakefield,  in  the  said  borough  of  Wakefield,  in  the  riding  aforesaid, 
anciently  did,  and  from  the  time  whereof  the  memory  of  man  is  not  to  &»  contrary 
were  used  and  accustomed  to  repair  and  amend  that  part  of  the  highway  aforesaid,  so 
as  aforesaid  being  ruinous,  miry,  deep,  broken,  and  in  decay,  when  and  so  often  aa 
there  should  be  occasion,  and  that  the  mayor,  aldermen,  and  bnrgeasee  of  the 
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^orougli  of  Wakefield,  acting  by  the  council ,  being  tbe  urban  sanitary  authority  for  Req. 

the  said  borough,  onght  now  to  repair  and  amend  the  same  when  and  so  often  as  it  r. 

shall  be  necessary.  Major,  &0., 

ovWakbfuxa 
Other  connts  in  the  indictment  varied  the  charge^  and  alleged        

that,  by  virtue  of  the  Public  Health  Act,  1875,  and  the  Municipal        ^^ 

Corporations  Act,  1882,  and  the  form  of  the  statutes  in  such  case  m^hwrni  — 

made  and  provided,  the  defendants  ought  to  repair  the  said  Nonrtpair^ 

highway*  Indktmtnt  of 

The  indictment  was  subsequently  removed  into  the  Queen's  "  attMofiS— '^ 
Bench  Division  by  writ  of  certiorari  at  the  instance  of  the  defen-  41  #  42  vkL 
dants,  as  above  stated.  «•  77,*.  10. 

Forbes,  Q.C.  and  0.  M.  Atkinson  showed  cause. — ^They  referred 
to  sect.  10  of  the  Highways  and  Locomotives  Act,  1878  (a),  and 
to  Reg.  V.  Mayor,  ^c,  of  Pooh  (16  Cox  C.  C.  823;  57  L.  T. 
Rep.  N.  S.  485;  19  Q.  B.  Div.  602;  56  L.  J.  Rep.  M.  C.  131). 

Tindal  Atkinson,  Q.C.  and  Asquith,  for  the  defendants,  in 
support  of  the  order,  contended  that  the  indictment  was  not 
sustainable,  as  it  did  not  set  out  the  statutory  authority  under 
which  it  was  sought  to  make  the  defendants  liable.  They  cited 
Beg.  V.  Poole  {supra). 

Cavb,  J.— -A  careful  perusal  of  sect.  10  of  the  Highways  and 
Locomotives  Act,  1878,  is  all  that  is  necessary  to  show  that  this 
indictment  will  lie.  It  is  provided  by  that  section  that,  on  com- 
plaint being  made  to  the  county  authority  (in  the  present  case  the 
justices  at  quarter  sessions)  that  the  highway  authority  (in  the 
present  case  the  urban  sanitary  authority)  bas  made  default  in 

(a)  Highways  and  LocomotiTes  (Amendment)  Act,  1878  (41  &  42  Vict.  c.  77),  s.  10: 
'  "  Where  complaint  is  made  to  tbe  connty  authority  that  the  highway  authority  of  any 
highway  area  witbin  tbeir  jurisdiction  has  made  default  in  maintaining  or 
repairing  all  or  any  of  the  highways  within  their  jurisdiction,  the  connty  authority, 
if  satisfied  after  due  inquiry  and  report  by  their  surveyor  that  tbe  authority  bas  been 
guilty  of  tbe  alleged  default,  shall  make  an  order  limiting  a  time  for  the  performance 
of  the  duty  of  the  higbway  authority  in  the  matter  of  such  complaint.  .  .  .  Where 
an  order  has  been  made  by  a  county  authority  for  the  repair  of  a  highway  on  a 
highway  authority  alleged  to  be  in  default,  if  such  authority,  within  ten  days  after 
senrice  on  them  of  tbe  order  of  tbe  county  authority,  give  notice  to  the  clerk  of  the 
peace  that  they  decline  to  comply  with  tbe  requisitions  of  such  order  until  tbeir 
liability  to  repair  the  highway  in  respect  to  which  they  are  alleged  to  have  made 
default  bas  been  determined  by  a  jury,  it  sball  be  the  duty  of  the  county  authority 
either  to  satisfy  the  defaulting  authority  by  cancelling  or  modifying  in  such  manner 
as  the  authority  may  desire  the  order  of  the  county  authority,  or  else  to  submit  to  a 

i'ury  the  question  of  the  liability  of  the  defaulting  authority  to  repair  tbe  highway. 
i  the  county  authority  decide  to  submit  tbe  question  to  a  jury,  they  shall  direct  a  bill 
of  indictment  to  be  preferred  to  tbe  next  practicable  assizes  to  be  holden  in  and  for 
tbeir  county,  with  a  .view  to  try  the  liability  of  the  defaulting  authority  to  repair  the 
highway.  Until  the  trial  of  the  indictment  is  concluded  the  order  of  the  county 
authority  sball  be  suspended.  On  the  conclusion  of  the  trial,  if  the  jury  find  the 
defendants  guilty,  the  order  of  the  county  authority  shall  forthwith  be  deemed  to 
oome  into  force ;  but  if  the  jury  acquit  the  defendants,  tbe  order  of  the  county 
.  authority  shall  forthwith  become  Toid.  The  costs  of  tbe  indictment^  and  of  the  pro- 
ceedings consequent  thereon,  shaU  be  paid  by  such  parties  to  the  proceedings  as  the 
eourt  before  whom  the  case  is  tried  may  direct.  Any  costs  directed  to  be  paid  by  the 
eonnty  authority  shaU  be  deemed  to  be  expenses  properly  incurred  by  such  authority, 
and  shall  be  paid  accordingly  out  of  the  county  rate ;  and  any  costs  directed  to  be  paid 
by  the  highway  authority  shall  be  deemed  to  be  expenses  properly  incurred  by  such 
authority  in  maintenance  of  the  roads  within  tbeir  jurisdiction,  and  shall  be  paid  out 
of  the  funds  cppUeable  to  the  maintenance  of  such  roads.** 
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Rbo.        repairing  a  highway  within  their  jnrisdiotion^  the  conniy  aatho- 

Mator  &C.    ^^^  ^^®  *^  order  the  highway  anthority  to  execate  the  repairs, 

ov  Wakbtibld  &^^  ii^  default  the  connty  anthority  may  direct  someone  else  to  do 

the  repairs,  charging  the  exnenses  to  the  highway  anthority. 

188S.        r[T]jg  highway  anthority  may  decline  to  comply  with  the  order 
Highway^    Until  their  liability  has  been  determined,  and  in  that  event  the 
Notifipair^  county  authority  are  to  prefer  a  bill  of  indictment  against  them 
urban  7miita    **  *^®  assizes,  and  in  the  meantime  the  order  is  to  be  suspended. 
authority-^    A  new  procedure  is  thus  provided  to  test  the  liability  of  thehigh- 
41  ^  42  Vict,  way  anthority,  in  substitution  for  the  old  mode  of  proceeding  by 
c  77,  f  10.    indictment  against  the  parish.     If  the  objection  raised  by  the 
highway  authority  prove  invalid,  then,  instead  of  judgment  being 
given  against  them,  the  order  of  the  county  authority  is  to  come 
into  force  and  has  to  be  carried  out.     If  the  highway  authority 
succeed,  the  order  becomes  void.     The  whole  procedure  is  har- 
monious and  consistent,  and  there  is  no  reason  that  I  can  see  why 
it  should  not  be  followed  in  the  present  case.     This  order  must 
therefore  be  discharged. 

Smith,  J. — I  am  of  the  same  opinion*  Under  the  old  Highway 
Acts  the  inhabitants  of  the  parish  were  the  parties  to  be  indicted 
for  non-repair  of  a  highway,  but  this  Act  of  1878  has  created  a 
different  mode  of  testing  and  enforcing  the  liability  of  the 
highway  authority.  The  statute  is  distinct  and  unambiguous, 
and  I  agree  with  my  brother  Cave  that  this  order  must  be  dis- 
charged. 

Order  discharged. 
Solicitor  for  the  prosecution,  W.  L.  WiUxams,  Wakefield. 
Solicitor  for  the  defendants,  Hudson,  Town  Clerk  of  Wake- 
field. 


QUEEN'S  BENCH  DIVISION. 

Monday,  May  14,  1888. 
(Before  Field  and  Wills,  JJ.) 

Beg.  v.  Long  and  another  (Justices  of  the  Peace),  (a) 

Highway  —  Obstruction  •—  Persons  walking  abreast  on  footpath 
of  street  —  Annoying  passengers  thereby y  and  causing  them 
to  leave  footpath — Conviction  for  obstruction- — Towns  Police 
Clauses  Act,  1847  (10  ^  11  Vict.  c.  89),  s.  28. 

(a)  Reported  by  Hsmr  Lbob,  Esq.,  Barristar^at-Law. 
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Three  defendanls  were  convicted  by  the  defendant  justices,  under       Bio- 
sect.  28  of  the  Towns  Police  Clauses  Act,  1847, /or  obstructing    ^0,^'^,,,^ 
passengers  in  a  public  street,  and  unlawfully  preventing  persons     anothxr. 
passing  there.  — 

It  appeared  by  the  evidence  of  a  police'Constable  that  the  three       ^^^* 
defendants  were  standing,  with  three  or  four  other  persons,  on   Highway 
the  pavement,  blocking  up  the  same.     Several  persons  had  to  ObHrucuon-^ 
leave  the  footpath  and  go  into  the  road  in  order  to  pass.     The    j^^  , 
constable  spoke  to  the  defendants,  and  asked  them  to  move  off.     occupying 
They  then  walked  up   the  street,   all  three  abreast,   causing  whoUfootway 
passengers  who  met  them  to  leave  the  foot-path  and  go  into  the  ^l/l^^^^ 
road.    Again,  later  in  the  evening,  the  constable  saw  the  three  Towns  Police 
defendants  walk  up  and  down  the  street  several  times.     Two   Ciauaes  Act, 
ladies  were  turned  off  the  footpath,  and  one  lady  said,  ^'  I  wonder  ^^yi^^ciii  ^ 
thepolice  do  not  put  a  stop  to  this,'*  but  otherwise  no  complaints        '|.*2d 
were  made,  and  no  persons  were  called  to  prove  that  they  had 
been  impeded  by  the  defendants,  nor  could  the  names  of  any 
persons  so  obstructed  be  given  by  the  witnesses  for  the  prosecu^ 
tion. 

Sect.  28  of  the  Act  provides  that  "  Every  person  who  by  means  of 
any  cart,  carriage,  sledge,  truck,  or  barrow,  or  any  animal,  or 
other  means,  wilfully  interrupts  any  public  crossing,  or  wilfully 
causes  any  obstruction  in  any  public  footpath,  or  other  public 
thoroughfare,**  shall  be  guilty  of  an  offence  under  the  Act,  and 
liable  to  a  penalty. 

Held  {making  absolute  a  rule  for  a  certiorari),  that  the  conviction 
was  wrong,  and  could  n^ot  be  sustained. 

RULE  to  show  cause  why  a  writ  of  certioran  should  not  issue 
to  remove  into  a  High  Court  a  certain  record  of  convictions 
by  justices  of  the  peace  for  the  county  of  Sussex  at  a  general 
petty  sessions  held  at  Arundel  on  the  20th  day  of  February,  1888^ 
whereby  the  three  defendants,  Henry  Denyer,  Albert  Hale,  and 
Albert  Northeast,  were  respectively  convicted  for  that  they  on  the 
5th  day  of  February,  1888,  at  Littlehampton,  in  the  aforesaid 
county,  in  a  street  called  the  High-street,  in  which  parish  the 
provisions  of  the  Towns  Police  Clauses  Act,  1847,  with  respect 
to  obstructions  and  nuisances  in  streets  were  then  in  force,  to  the 
obstruction  of  passengers  in  the  said  street  unlawfully  did  pre- 
vent passengers  passing  there.  On  the  hearing  of  the  above 
charge,  an  order  was  made  by  the  justices  by  which  all  the  defen- 
dants were  convicted  and  fined  lis.  and  19s.  costs*  It  appeared 
by  the  evidence  of  a  police  constable  that  the  three  defendants 
were  standing  with  three  or  four  other  persons  on  the  pavement, 
blocking  up  the  same.  Several  persons  had  to  leave  the  footpath 
and  go  out  into  the  road  in  order  to  pass.  The  constable  spoke 
to  the  defendants,  and  asked  them  to  move  o£f.  They  then 
walked  up  High-street,  all  the  three  abreast,  causing  passengers 
who  met  them  to  leave  the  pavement  and  go  into  the  road. 
Again^  later  in  the  evening,  between  eight  and  nine  o'clock,  the 
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Rn>.  constable  saw  the  three  defendants  walk  np  and  down  the  street 

L  KOAKD  ^®^^^*^  times.     Two  ladies  were  tamed  ofif  the  footpath,  and  one 

▲NOTHiER.  l&dy  said,  '^  I  wonder  the  police  do  not  pnt  a  stop  to  this ; ''  bat 

otherwise  no  complaints  were  made.     The  constable  afterwards 

1888.  ^QJ^  ^-jjQ  defendants'  names,  and  summoned  them  for  causing  an 

Highwcof^  obstrnction  in  the  street,  under  sect.  28  of  the  Towns  Police 
Obstruction  —  Glaascs  Act,  1847,  which  provides : 

passengen  Every  person  ^ho  in  any  street,  to  the  obstmotion,  annoyance,  or  danger  of  the 

occupying  residents  or  passengers,  commits  any  of  the  following  offences,  shall  be  liable  to  a 

whole  footway  V^t^^J  i^ot  exceeding  40s.  for  each  offence,  or  may  be  committed  to  prison  for  a  term 

to  annoyance  ^^^  exceeding  fourteen  days ; 

ToioM^fibe  ^^^  among  the  oflFences  is  the  following : 

Clauses  Aet^       Every  person  who  by  means  of  any  cart,  carriage,  sledge,  track,  or  barrow,  or  any 
1847—10  j*  11  animal,  or  other  means,  wilfully  interrapts  any  public  crossing,  or  wilfully  causes  any 
Ftcf.  c.  89»     obstruction  in  any  footpath  or  other  public  thoroughfare. 
«.  28. 

No  person  was  called  to  prove  that  he  was  impeded  or 
wilfully  prevented  from  passing  by  the  defendants,  nor  oould 
any  persons  be  named  by  the  witnesses  who  had  been  so 
obstructed. 

QUI  showed  cause  against  the  rule. — ^The  provisions  of  the 
Towns  Police  Glauses  Act,  1847,  with  respect  to  obstructions  and 
nuisances  in  the  streets,  are  incorporated  with  the  Public  Health 
Act,  1875,  by  sect.  171  of  that  Act,  and  by  sect,  262  of  that  Act 
no  conviction  made  under  the  Act  shall  be  vacated,  quashed,  or  set 
aside  for  want  of  form,  or  (unless  expressly  otherwise  provided  by 
that  Act)  be  removed  or  removable  by  certiorari^  or  any  other  writ 
or  process  whatsoever,  into  any  of  the  Superior  Courts.  The  remedy 
by  certiora/ri  is  thus  taken  away,  and  the  remedy  suggested  for 
any  ruling  of  the  magistrate  is  rather  by  special  case  than  by 
certiorari.  The  conviction  was  under  the  latter  part  of  one  of 
the  provisions  of  sect.  28  of  the  Act,  which  makes  it  an  ofience 
under  the  Act  for  a  person  by  means  of  any  cart,  &c.,  or  *'  other 
means''  to  wilfully  interrupt  any  public  crossing,  or  wilfully 
cause  any  obstruction  in  any  public  footpath,  or  other  public 
thoroughfare.  The  question  now  is,  whether  the  defendants  were 
guilty  of  any  offence  under  the  section,  or  whether  there  was  any 
evidence  to  support  the  conviction.  I  submit  that  the  conduct 
of  the  defendants  brought  them  within  the  words  persons  who  by 
''  other  means ''  wilfully  interrrupt  a  public  crossing  and  obstruct 
a  public  thoroughfare.  [Field,  J. — If  a  man  is  large  enough 
himself  to  occupy  the  whole  side  path,  and  in  consequence  a  lady 
has  to  leave  the  path,  is  that  an  offence  ?]  That  would  not  be 
an  offence,  as  the  mere  passing  along  the  street  does  not  con- 
stitute an  ofience,  but  if  the  person  came  backwards  and  forwards, 
causing  an  obstruction,  that  would  be  an  offence.  [Field,  J. — 
Has  any  such  construction  been  placed  upon  the  clause  ?]  There 
is  no  English  case  on  the  point,  but  there  is  a  Scotch  case,  in 
which  persons  were  convicted  under  similar  words. 
.    Raven,  in  support  of  the  rule,  was  not  called  upon. 


1888. 
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FiBLD^  J. — I  am  sorry  to  say  we  must  grant  a  certiorari  in  this        ^'^    . 

ease.    We  shall  give  no  costs.  Loho  ani> 

*  WiLLS^  J.  concarred.  anothsb. 

Rule  absolute  for  a  certiorari. 

Solicitors  for  the  jastices^  Wood,  Bigg,  and  Nash,  for  Holmes 

and  Co.,  ArandeL  Highway 

.  Solicitor  for  the  defendants^  B.  Blagden,  Littlehampton.  Obttrwtton^ 

poHsengen 

occupying 

wholefootway 

to  annoifance 

..^_^^_^__^_____«_  qf  others — 

Tuwn$  Police 

Ctautes  Actf 

1847—10  <f  11 

Ftrf.  C.89, 

8,  28. 

QUEEN'S   BENCH   DIVISION. 

June  19  and  20,  1888. 
(Before  Manisty  and  Stsphsk,  JJ.) 

HSNDIBSON  V.  PSESTON.  (a) 

Imprisonment — Oommencement  of  period  of  detention — Time  from 
whicli  sentence  runs — Oovemor  of  prison — Prisons  Acts,  1865 
(28  ^  29  Vict.  c.  126)  and  1877  (40  ^  41  Vict.  c.  21). 

The  plaintiff,  who  had  been  sentenced  by  the  m^istrates  at  Boch" 
dale,  on  the  2ith  day  of  August,  to  a  term  of  imprisonmnent  for 
seven  days,  sued  the  defendant,  the  governor  of  Strangeways 
prison,  for  false  imprisonment. 

The  plaintiff  was  taken  into  custody  at  Bochdale  on  the  24fth  day 
^August,  and  was  received  into  the  defendant's  custody  on  tie 
2bth  day  of  August  under  a  warrant  of  commitment  addressed 
to  the  defendant,  which  ordered  *^  that  the  plaintiff  be  imprisoned 
in  Her  Majesty's  prison  at  Strangeways,  and  there  kept  for  the 
space  of  seven  days."  The  plaintiff  was  released  on  the  1st  day 
cf  September : — 

Beld,  that  the  terms  of  the  warrant  protected  the  defendant,  and 
that  he  ,was  justified  in  detaining  the  plaintiff  in  custody  for 
seven  days  from  the  time  when  he  was  received  into  the  prison. 

ARGUMENT  of  a  point  of  law  raised  by  the  pleadings,  by 
consent  of  tjie  parties,  nnder  B.  S.  C.  1883,  Order  XXY., 
'r.2. 

This  was  an  action  to  recover  damages  against  the  defendant, 
who  was  the  governor  of  Strangeways  prison,  Manchester,  for 
alleged  false  imprisonment  of  the  plaintiff. 

^e  plaintiff  was  on  the  24th  day  of  Aognst,  1887,  sentenced 
at  the  petty  sessions  at  Rochdale  to  a  fine  of  5^.  and  costs,  for 

(d()Keported  bj  AvnwD  H.  Lbfrot,  Esq.,  Barrister-ftt-Law. 
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Hekdbbson  obstructing  a  public  highway^  or  in  default  to  be  imprisoned  for 
p^-  seven  days.     There  not  being  sufficient  distress  to  satisfy  the  fiae 

'     and  costs^  the  plaintiff  was  imprisoned  in  the  police  cell  at  Booh« 

1888.        dale  until  the  25th  day  of  August^  when  he  was  taken  under  a 

*: —        warrant  to  Strangeways  prison^  where  he  was  detained  in  custody 

-^^nunmcL  ^^'l  ^^^  1st  day  of  September,  when  he  brought  this  action,  con- 

ment  o/ jpertW  tending  that  he  ought  to  have  been  released  on  the  31st  day  of 

1865, 1877-^       "^^G  pleadings  in  the  action  alleged  as  follows : 

28  A^  29  Vict.  «  n 

^126*  Statbiient  ov  Glade. 

40  j*  41  Vict,     1>  The  defendant  was  the  governor  of  Her  Majesty^  prison  at  Strangeways,  in  tho 
c  21.         oonnty  of  Lancaster,  on  the  81st  day  of  Aag^t,  1887. 

2.  The  plaintifiTs  claim  is  for  damage  and  injary  suffered  by  the  plaintiff  by  reason 
of  his  being  wrongfully,  and  without  just  or  proper  cause,  imprisoned  and  kept  and 
detained  as  a  prisoner  under  sentence  of  imprisonment  by  the  defendant  in  the  said 
prison  on  the  31st  day  of  August,  1887. 

The  plaintiff  claimed  damages. 

1.  Not  guilty,  by  statute,  Prisons  Acts,  1865  and  1877. 

2.  The  defendant  denies  every  allegation  contained  in  pangraph  2  of  the  plaintiiTs 
statement  of  claim. 

8.  The  defendant,  as  governor  of  Her  Majesty's  prison  at  Strangeways^  received 
the  plaintiff  under  the  following  warrant  of  commitment : 

^  In  the  County  of  Lancaster — ^Petty  Sessional  Division  of  Middleton. — ^To  each  and 
all  of  the  constables  of  the  township  of  Spotland,  In  the  oonnty  of  Lancaster,  and  to 
all  other  constables  and  police  officers  in  the  said  county,  and  to  the  governor  of  Her 
Majesty's  prison  at  Siarangeways,  Manchester,  Alexander  Henderson  (hereinafter 
called  the  defendant)  was  this  24th  day  of  August,  1887,  before  the  Court  of  Summary 
Jurisdiction,  sitting  at  the  Town  Hall,  Rochdale,  in  the  said  oonnty,  convicted  for 
that  he,  on  the  11th  day  of  August,  1887,  at  the  township  of  Spotland,  in  the  said 
county,  unlawfully  and  wilfully  did  obstruct  the  free  passage  of  a  certain  public 
highway  there  situate,  called  Church-street,  Whit  worth,  contrary  to  the  statute  in 
such  case  made,  and  it  was  adjudged  that  the  defendant  for  his  said  offence  should 
forfeit  and  pay  the  sum  of  6«.,  and  should  also  pay  the  sum  of  14s.  6dl  costs  forthwith ; 
and  default  having  been  made  in  payment,  and  it  appearing  to  this  court  that  the 
defendant  has  no  sufficient  goods  whereon  to  levy  distress,  it  is  ordered  that  the 
defendant  bo  imprisoned  in  Her  Majesty's  prison  aforesaid,  and  there  kept  for  the 
space  of  seven  days,  unless  the  said  sum  and  all  costs  and  charges  of  his  commitment 
and  of  his  conveyance  to  the  said  prison  be  sooner  paid,  and  you  the  said  constables 
are  hereby  commanded  to  take  the  defendant  and  convey  him  to  the  said  prison  and 
there  deliver  him  to  the  governor  thereof  together  with  this  warrant ;  ana  you,  the 
governor  of  the  said  prison,  to  receive  the  defendant  into  ynur  custody  and  keep  him 
for  the  space  of  seven  days,  unless  the  said  sum  and  all  costs  and  ohaiges  of  his  oom* 
mitment  and  of  his  conveyance  to  the  said  prison  be  sooner  paid. 

*'  Dated  the  24th  day  of  August,  1887. 

**  (Signed)  J.  I.  Hbapb,  J.  P.  for  the  oonnty  of  Lancaster* 

*'  Conveyed  to  prison  on  the  26th  inst. 

''(Signed)  Hsnbt  Qbbbn,  P.C.  121  D. 

«<  Endorsed,  25/8^7—4184. 
^  Alexakdeb  Hbmdebson.    7  days^dl/8/87.'' 

4.  The  said  sum  and  all  costs  and  chaiges  of  the  plaintiff's  commitment  and  con- 
veyance to  the  said  prison  were  not  paid  before  the  expiration  of  the  said  period  in  tlto 
said  warrant  named  in  that  behalf  nor  on  or  before  ib»  81st  day  of  August^  1877. 

5.  The  plaintiff  upon  such  receipt  as  aforesaid  became  and  was,  and  thenceforth 
until  and  during  the  Slst  dav  of  August,  1887  continued,  in  the  custody  of  Her 
Majesty's  Principal  Secretary  of  State  by  virtue  of  the  Prisons  Act,  1877. 

Rbplt. 

1.  The  plaintiff  joins  issue  on  all  the  allegations  contained  in  the  defendant's  state- 
ment of  defence  except  those  in  paragraph  8,  which  he  admits,  and  except  snoh  as  are 
admissions  of  allegations  in  the  plaintiff's  statement  of  claim. 
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2.  The  plvntiff  was  on  the  21th  day  oC  Aagast  taken  into  costody  by  a  oonetable  in  Hsxdebson 

panoanoe  of  the  warrant  set  forth  in  paragraph  3  of  the  statement  of  defence,  and  v. 

was  kept  and  detained  continually  in  custody  till  the  81st  day  of  August,  upon  which  Pbestox. 

day  the  plainti£f  was  imprisoned  and  kept  and  detained  by  the  defendant  as  in  the  _ 

statement  of  claim  mentioned.  1888. 

8.  The  plaintiff  will  object  at  the  trial  that  the  matters  stated  in  the  statement  of  

defence  do  not  disclose  in  law  any  answer  or  defence  to  the  plaintiff's  claim.  Imprisonment 

— Commence" 

Oye  and  Wctghom  for  the  plaintiff. — The  authorities  show  that  ment  of  period 
imprisonment  dates  from  the  day  of  arrest  {Migotti  v.  Oolvill,  40  ^'•CjJ'^"**^'*/" 
L.  T.  Rep.  N.  S.  747;  4  0.  P.  Div.  233;  Be  Bowdler,  12  Q.  B.  {^Tstt- 
614).     It  was  the  duty  of  the  gaoler  to  ascertain  the  time  of  28  |-'29  VicL 
arrest  {Re  Fletcher,  1  Dow.  &  L.  726 ;  Braham  v.  Joyce,  4  Ex.  ^  ^  ^iiyua 
487).     If  the  gaoler  fails  to  ascertain  the  time  of  arrest,  and       c2l. 
detained  the  prisoner  beyond  the  term  of  his  sentence,  he  did  so 
at  his  peril.     They  abo  referred  to  Beg.  v.  Outbuah,  36  L.  J. 
N.  S.  70,  M.  0. 

Ji.  8^  Wright  for  the  defendant.— ^The  term  of  imprisonment 
ran  from  the  time  the  prisoner  was  lodged  in  gaol.  It  has  always 
been  held  that  the  governor  of  a  prison  is  bound  by  the  terms  of 
a  warrant,  and  is  protected^  provided  he  did  not  exceed  his 
authority  under  it.  He  cited  Ess  parte  Foulhes  (15  M.  &  W* 
612). 

Makistt,  J. — ^This  is  an  action  brought  by  the  plaintiff  ag^nst 
the  defendant,  who  is  governor  of  Her  Majesty's  prison  at 
Strangeways,  in  the  county  of  Lancaster,  for  false  imprisonment. 
The  plaintiff  alleges  that  he  was  detained  in  prison  by  the  defen- 
dant a  day  longer  than  the  term  for  which  he  was  sentenced  by  the 
magistrate.  The  plaintiff  objects  that  the  matters  stated  in  the 
defendant's  defence  do  not  disclose  any  answer  at  law  to  the 
plaintiff's  claim.  Firstly,  the  defendant  says  that  on  the  25th 
day  of  August,  1887,  he  as  governor  of  Her  Majesty's  prison  at 
Strangeways,  received  the  plaintiff  into  such  prison  under  the 
following  warrant  of  commitment.  [His  Lordship  read  the 
warrant  of  commitment.]  The  plaintiff,  it  appears,  was  taken 
into  custody  on  the  24th  day  of  August,  and  his  contention  is 
that  the  imprisonment  took  effect  from  that  date.  The  defendant 
denies  this,  and  says  that  he  was  ordered  on  the  25th  day  of 
August  to  detain  the  plaintiff  for  the  term  of  seven  days,  and 
that  that  term  did  not  expire  till  the  1st  day  of  September.  I 
have  come  to  the  conclusion  that  the  defendant  is  right.  The 
language  of  the  warrant  is  as  plain  as  possible.  It  was  addressed 
to  the  defendant,  and  ordered  that  the  plaintiff  be  imprisoned  in 
Her  Majesty's  prison  at  Strangeways,  and  there  kept  for  the 
space  of  seven  oays.  The  plaintiff  was  received  on  the  25th  day 
of  August  and  kept  for  seven  days.  But  for  authorities  I  should 
feel  no  doubt  at  all.  I  must  exercise  common  sense  when  dealing 
with  authorities.  Suppose  a  constable  should  arrest  a  man  at 
11.55  p.m.  and  take  ten  minutes  conveying  him  to  prison,  could 
it  be  contended  that  should  count  as  one  day  ?  In  the  case  of 
Be  Fletcher  (1  Dow.  &  L.  726),  decided  in  1843,  the  warrant  was 
held  bad  because  it  had  no  date.    In  Be  Bowdler^s  case  (12  Q.  B. 
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HinmEBBoiT    612)  decided  in  1848^  it  was  held  tliat  the  time  of  imprisonmeiit 
PAB0TO       ^^  ^  ^^  calculated  from  the  time  the  prisoner  was  taken  into 

'     custody^  but  in  that  case  the  order  for  commitment  was  not  in  the 

1888.       same  language  as  the  warrant  in  the  present  case.    In  1846^  in 
,    ": —        the  case  of  Ejo  parte  Foulkes  (15  M.  &  W.  612)^  it  was  held  that 
^^^CovmaieL  ^^^  time  was  to  run  from  the  time  of  lodgment  in  prison.     In 
ment  of  period  the   case  of  Brdham  v.   Joyce  (4  Ex.  487),  decided  in  1849, 
^fn^oTActl  ^^^^»  ^-  referred  to  Be  Bowdler,  and  held  that  the  period  of 
IseB^isll-^  imprisonment  was  to  be  calculated  from  the  time  the  party  was 
28  ^  29  Vice,  taken  into  custody.     In  that  case  the  warrant  had  no  date,  and 
40  A- 41 V*/  it  strikes  me  as  highly  probable  that  the  prisoner  was  taken  to 
c.  21.        g^  when  he  was  given  into  custody,  but  there  is  a  g^eat  deal  of 
ambiguity   surrounding  the   case.    In  the  case  of  Migotti  y. 
Oolvill  (40  L.  T.  Rep.  N.  S.  747;   4  C.  P.  Biv.  233),  decided  in 
1879,  the  terms  of  imprisonment  were  cumulative,  and  I  do  not 
think  that  that  case  touches  the  present  one.     It  is  plain  that 
under  the  terms  of  this  warrant  the  plaintiff  was  to  be  imprisoned 
in  Strangeways    prison  and   there  kept  seven  days.     I  think, 
therefore,  that  judgment  should  be  entered  for  the  defendant. 
*    Stephen",  J. — I  am  of  the  same  opinion.     Under  the  circum* 
stances  of  this  case  the  warrant  is  good  and  protects  the  governor. 
I  wish  to  read  a  few  words  from  the  judgment  of  Lord  Denman  in 
Bowdler^a  case :    "  With  respect  to  the  want  of  date  on  the 
warrant,  my  brother  Patteson  thought  this  a  fatal  objection  in 
the  case  of  Be  Fletcher,  but  the  subject  has  been  much  canvassed 
since,  and  he  is  now  of  a  different  opinion,  and  in  that  I  agree. 
The  officer  bearing  a  warrant  may  not  be  able  to  find  the  party 
named,  and  if  it  were  held  necessary    that  the  warrant  should 
contain  a  date  from  which  the  imprisonment  is  to  run,  it  might  as 
well  be  said  expressly  that  a  debtor  shall  be  relieved  from  impri- 
sonment if  he  is  not  to  be  found.     The  debtor  is  to  be  confined 
from  the  time  when  he  is  actually  taken,  and  the  time  of  taking 
is  matter  of  evidence.'^     The  order  of  commitment  in  that  case 
was  less  special  than  it  is  here,  and  the  attention  of  the  court  was 
not  drawn  to  the  distinction  of  time.     The  same  remarks  apply 
to  the  case  oiBraham  v.  Joyce,    I  think  that  judgment  should  be 
entered  for  the  defendant  on  the  point  of  law. 
Solicitors  for  the  plaintiff.  Banger  and  Burton. 
Solicitor  for  the  defendant,  SoUcitar  to  the  Treasury • 
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QUEEN'S  BENCH  DIVISION. 

June  25  and  29,  1888. 

(Before  Wilui  and  Gbantham,  JJ.) 

£&0  parte  Lewis,  (a) 

Justices — Bvmmons  for  inddctahle  offence — Refusal  by  justices  to 
grant  summons — Application  for  rule  under  11  ($*  12  Vict.  c.  44, 
8.  5 — Bond  fide  exercise  of  discretion  by  justices — Right  of 
public  meeting  in  Trafalgar-square—b3  Oeo.  3,  c.  121 — 7  ^  8 
Vict.  c.  60. 

Upon  a  motion  for  a  ruh,  under  11  ^  12  Vict.  c.  44,  s.  5,  to 
compel  a  magistrate  to  hear  and  determine  an  application  for  a 
summons  for  an  indictable  offence, 

Held,  that  where  a  magistrate  has  bona  fide  exercised  his  discretion, 
and  refused  to  grant  such  summons,  in  such  a  case  the  cov/rt  have 
no  jurisdiction  to  compel  the  magistrate  to  review  his  decision, 
or  to  order  him  to  exercise  his  discretion  in  any  particular 
way. 

Semble,  that  there  is  no  right  of  public  meeting  in  Trafalgar- 
square,  the  care,  control,  management,  and  regulation  of  the 
said  square  being  vested  in  the  Commissioners  of  Her  Majesty's 
Works  and  BuiUUngs.  {b) 

THIS  was  an  ex  parte  motion,  under  11  &  12  Vict.  c.  44,  s.  5, 
for  a  rule  callmg  upon  Mr.  Yaughan,  the  magistrate  of  the 
Bow-street  Police-court,  to  show  cause  why  he  should  not  hear 
and  determine  an  application  for  summonses  against  the  Right 
Hon.  Henry  Matthews,  Her  Majesty's  Secretary  of  State  for 
the  Home  Department,  and  Sir  Charles  Warren,  the  Chief 
Commissioner  of  the  Metropolitan  Police,  for  certain  indictable 
offences  alleeed  by  the  applicant  to  have  been  committed  by 
them,  in  their  conduct  in  issuing  certain  notices  in  relation  to 
the  prohibition  and  suppression  of  certain  meetings  and  pro- 
cessions in  and  about  Trafalgar-square.  The  learned  magistrate 
had  refused  to  grant  the  summonses,  he  being  of  opinion  that 
the  informations  disclosed  no  legal  offence.  The  applicant 
accordingly  moved  the  Divisional  Court  for  a  rule  under  11  &  12 
Vict.  c.  44,  8.  5,  by  which  it  is  enacted  that: — 

**Iii  allcaBes  where  m  juBtioe  or  justices  of  the  peaoe  shall  refase  to  do  unj  act 
reUting  to  th«  duties  of  his  or  their  office  as  such  justice  or  justices,  it  shall  be  lawful 
for  the  party  requiring  such  act  to  be  done  to  apply  to  Her  Majesty's  Oourt  of  Queen's 
Bench,  upon  an  affidarit  of  the  facts,  for  a  rule  calling  upon  such  justice  or  justices, 
and  also  the  party  to  be  affected  by  such  act,  to  show  cause  why  such  act  should  not 

(a)  Reported  by  F.  A.  CBAnABM,  Esa.,  Ilarrister-at-Law. 

(fi)  See  also  Keg.  t.  Ctamimghame  Graham  and  Bmmt,  antt^  pp.  421  and  429, 
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Ex  parte      ^  ^o^^  *  <^Qd  ^«  ^^^  ^^®  serrioe  of  such  rale,  good  cause  shall  not  be  shown  against 
IjIWib.        i^f  ^^0  ^^  court  may  make  the  same  absolate,  with  or  without  or  upon  payment  of 
_  costs,  as  to  them  shidl  seem  meet." 

1888.  On  the  8th  and  12th  days  of  November,  1887,  the  following 

justicB  of  the  notices  (a)  were  issued  by  Sir  Charles  Warren^  and  extensively 
peace^Dis-   posted  in  all  parts  of  London  : 

cretion  as  to 

isttting  sum-       Notice.  —Meetings  in  Trafalgar-square.— In  consequence  of  the  disorderly  scenes 

mona—Bigkt  which  have  recently  occurred  in  Trafalgar-square,  and  of  the  danger  to  the  peace  of 

of  public  meet*  ^^  metropolis  from  meetings  held  there,  and  with  a  view  to  prevent  such  disorderly 

tno  in  public    proceedings,  and  to  preserve  the  peace,  I,  Charles  Warren,  the  Commissioner  of  Police 

place—       of  the  Metropolis,  do  hereby  give  notice,  with  the  sanction  of  the  Secretary  of  State, 

Reviewed  of    ^^'^  ^^  concurrence  of  the  Commissioners  of   Her  Majesty's  Works  and  Public 

exercise  of    Buildings,  that  until  further  intimation  no  public  meetings  will  be  allowed  to 

discretion  by    assemble  in  Trafalgar-square,  nor  will  speeches  be  allowed  to  be  delivered  therein ;  and 

Divisional     all  well-disposed  persons  are  hereby  cautioned  and  requested  to  abstain  from  Joining 

Court or  attending  any  such  meeting  or  assemblage ;  and  notice  is  further  given  that  aU 

11  j*  12  Viet,  necessary  measures  will  be  adopted  to  prevent  any  such  meeting  or  assemblage,  or 
r.  44  s,  6.  '  ^0  delivery  of  any  speech,  and  efiFectually  to  preserve  the  public  peace,  and  to  suppress 
'  '  '  any  attempt  at  tbe  disturbance  thereof.  This  notice  is  not  intended' to  interfere  with 
the  use  by  the  public  of  Trafalgar-square  for  all  ordinary  purposes,  or  to  afifect  the 
regulations  issued  by  me  with  respect  to  Lord  Mayor*s  day. — Charles  Warben,  the 
Commissioner  of  Police  of  the  Metropolis,  Metropolitan  Police  Office,  4,  Whitehall- 
place,  8th  November,  1887. 

Notice. — Police  Regulation. — In  exercise  of  the  powers  vested  in  me  under  the  Act 
2  &  8  Yiot.  c.  47, 1  hereby  make  the  following  regulation':  No  organised  procession 
shall  be  allowed  to  approach  Trafalgar-square  on  Sunday  the  18th  instant.'--CKA]iU8 
WxRKBir,  the  Commissioner  of  Police  of  the  Metropolis,  Metropolitan  Police  Office, 
4,  Whitehall-place,  12th  November,  1887. 

The  further  facts  and  the  arguments  appear  sufficiently  in  the 
judgment. 

Mr.  Lewis^  the  applicant^  appeared  in  person. 

Our.  adv.  vuU, 

The  judgment  of  the  court  (Wills  and  Qrantham^  JJ.)  was 
delivered  by 

WiLLS^  J. — In  this  case  Mr.  Lewis^  a  solicitor^  has  moved  for  a 
rule  calling  upon  Mr.  Yaughan^  the  magistrate  at  Bow-street^  to 
show  cause  why  he  should  not  hear  and  determine  an  application 
for  summonses  against  the  Bight  Hon.  Henry  Matthews^  Her 
Majesty's  Secretary  of  State  for  the  Home  Department^  and  Sir 
C»  Warren^  the  Cmef  Commissioner  of  the  Metropolitan  Police, 
for  indictable  offences  which  he  alleges  they  have  committed,  and 
says  appear  from  certain  informations,  nine  in  number,  sworn 
before  Mr.  Yanghan,  and  exhibited  to  an  affidavit  of  the 
applicant,  Mr.  Lewis.  We  asked  Mr.  Lewis  what  specific 
OTOnces  he  had  alleged  before  Mr.  Yanghan.  His  answer  was,  that 
Mr.  Yanghan,  having  read  the  informations,  refused  summonses 
before  he  had  specffied  the  charges.  We  asked,  therefore,  for 
what  offences  Mr.  Lewis  wishes  now  to  obtain  summonses.  We 
give  the  answer  in  his  own  words:  (1)  For  conspiring  by 
unlawful  violence  and  other  unlawful  means  to  prevent  divers  of 
Her  Majesty's  subjects  from  exercising  their  constitutional  and 
lawful  rights ;  (2)  conspiring  to  endanger  the  public  safety  and 
peace,  and  to  injure,  annoy,  and  disturb  the  puolio  in  the  enjoy .- 

(a)  These  Dotices  were  the  same  as  those  of  which  evidence  was  given  in  Reg,  t. 
Qunningkame  Grtihum  and  Bums,  axfe,  p.  428. 
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ment    of   their    civil  rights;    (3)  a  nuisance  at  common  law^     JCxpatu 
stopping  the  processions^  preventing  by  force  the  lawful  use  of      Lbwib. 
the  thoroughfares^  or  enjoyment  of  public  rights  and  privileges^        ^ggg, 
causing  inconvenience  to  Her  Majesty^s  subjects  in  reference  to         — 
their  personal  safety  and   comfort;    (4)  conspiring    to    inflict  ^^^^ceo/the 
grievous  bodily  harm  by  using  violence  in  excess  of  what  the   ^Omai  to 
occasion  lawfully  required.     We  observe^  in  passings  that  as  to   iuuing  sum- 
charges  1  and  2,  they  answer  themselves.     No  conviction  for  an   ?*"^''^'^^. 
offence  so  described  could  possibly  be  maintained.     From  charges  i^inpStUc' 
3  and  4f,  as  formulated,  offences  known  to  the  law,  though  inarti-      place^ 
ficially  described,  may  be  collected.     It  appears  from  Mr.  Lewis's  ^'^^'^/^ 
affidavit  that  he  was  himself  the  prosecutor  before  Mr.  Vaughan,  d^^hnby 
and  not  acting  in  any  way  as  the  solicitor  for  anyone  else.     It  is,    Divisional 
of  course,  only  in  the  character  of  a  person  putting  in  force  the  -  -  t!^i2'y- 1 
criminal  law  on  his  own  account  that  he  can  be  heard.     Upon    c.  44,  j.  5, 
applications  of  this  kind  it  has  been  the  practice  to  allow  a 
prosecutor  to  make  the  motion  in  person,  notwithstanding  the 
well-known  rule  in  respect  of  mandamus,  for  which  the  present 
proceeding  is  a  substitute,  that  the  application  can  only  be  made 
by  counsel.     Our  experience  in  this  case  makes  us  almost  donbt 
the  wisdom  of  the  relaxation  of  the  old  rule,  as  our  time  was 
taken  up  for  two  and  a  half  hours  by  arguments  founded  largely 
on  legal  solecisms  of  the  wildest  kind — as,  for  instance,  on  the 
assertion  that  the  owner  of  land  could  make  an  effectual  dedica- 
tion of  it  to  the  public  for  any  lawful  object  or  use ;  that  fairs 
and  markets  owe  their  origin  to  dedication ;  that  a  resolution  of 
one  House  of  Parliament  was  a  declaration  of  the  law  as  binding 
as  the  decision  of  one  of  the  Superior  Courts  ;  and  that  the  law 
under  which  the  judges  hold  their  appointments  qimmdiu  se  bene 
gesserintj  instead  of  durante  bene  placito-"^  cardmal  provision  of 
the  Act  of  Settlement,  12  &  13  Will.  3,  c.  2 — ^rests  upon  no  more 
solid  foundation  than  a  resolution  of  the  House  of  Commons. 
From  arguments  based  upon  such  notions  of  law  and  history  the 
court  can  derive  no  assistance,  while  they  necessarily  involve  a 
great  waste  of  time.     There  are,  in  our  opinion,  more  answers 
than  one  to  the  application.    In  the  first  instance,  it  comes  very 
late.    The  public  notices  issued  by  the  Home  Secretary  and  Sir 
C.  Warren,  upon  which  this  complaint  was  based,  were  made  in 
November,  1887 ;  Mr.  Yaughan's  refusal  of  the  summonses  was 
given  on  the  15th  day  of  February,  1888.     The  motion  has  been 
attempted. once  or  twice  before  on  materials  presenting  some 
fiital  defect,  and  it  was  only  on  the  25th  day  of  June,  more  than 
four  months  afterwards,  that  the  application  was  at  length  in  a 
condition  to  be   heard.     When  it  was  heard  Mr.  Lewis  was 
uncertain  what  he  wanted,  and  asked  for  an  order,  among  other 
things,  to  Mr.  Yaughan  to  hear  an  application  for  summonses 
against  officers  of  the  police  force,  whom  his  affidavit  shows  that 
he  had  never  intended  to  charge  before  Mr,  Yaughan.     Such 
motiona  must  always  be  made  with  reasonable  promptitude.    We 
can  find  from  the  affidavits  no  explanation  of  the  delay,  and  it 
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Exparu  seems  to   as  altogether  aareasonable.     But    passing    by    this 

^^^^  objection,  and  coming  to  matters  of  more  substance,  we  think  it 

18S8.  clear  from  a  pernsal  of  the  shorthand  notes  of  Mr.  Yaaffhan's 

; —  statement  when  refusing  the  summonses,  that  he  had  considered 

■^i?!?  ^r^  ^^  informations,  and  was  of  opinion  that  they  disclosed  no  leral 

STe^o  offence.    The  reference  he  maSe  to  Charles,  I's  samming  up  Vt 

issuing  sum^  the  Old  Bailey  in  Beg.  v.  Oraham  and  Bums  (a)  shows  clearly  that 

of^biiftneet-  ^®  ^^^  ^^*  ^"^^  ^*^  ^^^  informations,  which  he  said  he  had 
ing  inpuhUe  done,  but  that  he  had  applied  his  mind  to  the  question  whether 
place-'      any  legal  offence  on  the  parts  of  Mr.  Matthews  and  Sir  Charles 
^^aeBrdseof  ^^"^^  ^^^  disclosed;    and   that,  applying  to  the  facts  dis- 
dis€reii(mbv  closed  the  principles  laid  down   by  our  brother   Charles    as 
Divisional    to  the  right  of  occupying    Trafalgar-square  for  the  purposes 
1 1^^2 Vict,  ^^  piiblio  meeting,   he  was  of  opinion  that  they  showed   no 
c.44,f.  5.     legal    offence.     No    one   can   doubt  that  Charles,   J.'s  ruling 
had  a  material  bearing  upon  the  case   before  Mr.  Yaughan. 
It  is  true  that  he  said  it  was  useless  for  him  to  hear  Mr.  Lewis,  as 
he  understood  that  Mr.  Lewis   wished  to  convince  him  that 
Charles,  J.  had  laid  down  bad  law,  but  that  he  should  feel  him- 
self bound  by  that  statement  of  the  law,  whatever  Mr.  Lewis 
might  say.     Mr.  Lewis  did  not  ask  to  be  allowed  to  distinguish 
that  case.     "  You  may  say  it  is  bad  law,''  said  the  magistrate, 
and  it  is  clear  that  that  was  what  Mr.  Lewis  was  anxious  to 
contend.     The  magistrate  was  right  in  saying  that  it  was  in  vain 
for  him  to  hear  an  argument  on  that  point.     He  added :  '^  You 
can  have  your  application  to  grant  summonses  considered  by  the 
Superior  Court,  and  I  shall  then  be  content  to  grant  them.'' 
But  this  was  a  mistake  on  the  part  of  the  learned  magistrate,  for 
nothing  can  be  clearer  or  more  settled  law  than  that  if  the  justices 
have  really  and  bond  fide  exercised  their  discretion  and  brought 
their  minds  to  bear  upon  the  question  whether  they  ought  to 
grant  the  summonses  or  not,  this  court  is  no  Court  of  Appeal 
from  the  justices,  and  has  no  jurisdiction  to  compel  them  to 
exercise  the  judgment  in  a  particular  way :  (see  Reg.  v.  Adamson, 
33  L.  T.  Eep.  N.  S.  840;  1  Q.  B.  Div.  201 ;  Beg.  v.  Ingham,  U 
Q.  B.  396.)     The  case  of  Beg.  v.  Adamson  {ubi  sup.)  was  relied 
upon  by  Mr.  Lewis ;  but  there  the  court  came  to  the  conclusion 
that  the  justices  had  refused  the  summonses,  not  because  they 
had  really  exercised  their  judgment  upon  the  facts  and  the  law, 
but  from  considerations  apart  from  the  facts  which  thqr  ought 
not  to  have  taken   into  account.     Ex  parte  Waatm  (L.  Bep. 
4  Q.  B.  573)  was  also  relied  upon.     ''If  the  matter  brought 
before  the  magistrate,"  said  Cockbum,  L.C.J.,  ''  had  been  matter 
cognisable  by  the  criminal  law,  and  upon  which  an  indictment 
might  have  been  preferred,  the  magistrate  would  have  had  no 
discretion,  but  would  have  been  bound  to  proceed  as  directed 
by  the  statute."     He  is  speaking  of  a  totally  different  matter, 
and  with  reference  to  the  Vexatious  Lidictments  Act  (22  & 
23  Vict,  c.    17),  s.  2,  which  provides  that  when  any   charge 

{a)  See  ante^  p.  428  tt  seq. 
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shall  be  made  before   one  or  more  joBtices  that  any  person     Expatte 
has  committed  one  of  the  specified  offences^  and  he  shall  refose      ^^^' 
to  commit^  he  shall ^  npon  the  application  of  the  prosecutor^  take  his        iggs. 
recognisance  to  prosecute.    The  language  of  the  learned  Lord        -^ — 
Chief  Justice  is  perfectly  accurate  with  reference  to  that  enact-  •^«'*'»<*  ^fj^^ 
ment^  but  he  never  meant  to  say  that  the  magistrate  had^  when   ^etion  as  to 
a  complaint  was  laid  before  him^  no  judicial  discretion  to  exercise   issuing  sum- 
as  to  whether  a  legal  offence  had  been  made  out,  or  that  if  he  ?*^r7^^^^. 
had  exercised  his  judgment  wrongly,  either  as  to  the  law  or  the   inginptS/Kc' 
facts,  the  Superior  Court  would  sit  on  appeal  from  his  decision,      places 
*'  I  take  the  law  in  substance/'  said  the  learned  magistrate  in   ^^^^^^f 
this  case,  "  to  be  as  laid  down  by  Charles,  J. ;  and  if  that  be  the   discretion  by 
law,  I  think  the  informations  disclose  no  offence/'    If  that  is  not     Divisional 
exercising  jurisdiotiont  we  are  at  a  loss  to  say  what  is  so,  and  we  ^^  iL^"T7j-^ 
have  no  jurisdiction  in  such  a  case  to  correct  his  law,  even  if    ^^^4,^ «.  5.  * 
wrong,  and  to  direct  him  to  alter  his  decision.    This  being  so,  a 
decision  by  us  of  the  other  questions  raised  by  Mr.  Lewis  is 
beyond   our  competence.     We  must  not,  however,  allow  our 
silence  to  be  construed  into  anything  like  acquiescence  in  the 
views  put  forward  by  Mr.  Lewis.    A  great  de^J  was  said  about 
the  right  of  public  meeting,  unnecessarily,  inasmuch  as  it  is  a 
right  which  has  long  passed  out  of  the  region  of  discussion  or 
doubt.     As  to  the  suggested  right  of  holding  public  meetings  in 
Trafalgar-square,  which  is  in  other  words  a  suggestion  of  a  right 
on  the  part  of  as  many  of  Her  Majesty's  subjects  as  may  be  so 
disposed  to  occupy  Trafalgar-square  whenever  and  so  often  as 
they  may  wish  for  a  public  meeting,  or  possibly  for  more  than 
one  public  meeting,  to  be  held  by  persons  of  conflicting  views 
and  sympathies  (for  the  right,  if  it  exists,  must  be  common  to 
every  member  of  the  public),  all  we  wish  to  say  is,  that  if  the 
right  is  to  be  made  out,  it  must  be  established  by  materials  and 
considerations  very  different  from  any  that  were  laid  before  us. 
We  were  informed  by  Mr.  Lewis  that  there  was  no  statute  con- 
ferring or  recognising  such  rights,  although  Trafalgar-square 
owes  its  very  existence  and  origin  to  legislation  no  earlier  than 
the  beginning  of  this  century.     He  alleged  that  they  rested  on 
"  dedication.''     It  is,  however,  a  species  of  dedication  at  present 
unknown  to  the  law,  and  of  which  there  is  no  trace  in  our  law 
books.    The  only  "  dedication  "  in  the  legal  sense  that  we  are 
aware  of  is,  that  pf  a  public  right  of  passage  of  which  the  legal 
description  is— '^a  right  for  all  Her  Majesty's  subjects  at  all 
seasons  of  the  year  freely  and  at  their  will  to  pass  and  repass 
without  let  or  hindrance."     A  claim  on  the  part  of  persons  so 
minded  to  assemble  in  any  numbers  and  for  so  long  a  time  as  they 
please  to  remain  assembled,  to  the  detriment  of  others  having  equal 
rights  upon  a  highway,  is  in  its  nature  irreconcilable  with  the 
right  of  free  passage,  and  there  is,  so  far  as  we  have  been  able  to 
ascertain,  no  authority  whatever  in  favour  of  it.     It  was  urged 
that  the  right  of  public  meeting  and  the  right  of  occupying  any 
unoccupied  land  or  highway  that  might  seem   appropriate  to 
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Exparte     those  of  Her  Majesty^s  subjects  who  wish  to  meet  there  were,  if 
Le^.      jjq|.  synonymous,  at  least  correlative.     We  fail  to  appreciate  the 
1888.        argument,  nor  are  we  at  all  impressed  with  the  serious  conse- 
•: —        quences  which  it  was  said  would  follow  from  Uie  contrary  view. 
Jusftce^^eAe  rpj^ere  has  been  no  difficulty  experienced  in  the  past,  and  we 
^^trluion  as  to  anticipate  none  in  the  future,  where  the  only  and  legitimate 
isguing  smn*  object  is  pubUc  discussion,  and  no  ulterior  and  injurious  results 
ofmhH^m^''  ^^®  lit©ly  to  happen.     Things  are  done  every  day  in  every  part 
ing  in  public   of  the  kingdom  without  let  or  hindrance  which  there  is  not 
place—       and  cannot  be  a  legal  right  to  do,  and  which  not  unfrequently 
^t^Mof    *^®  submitted  to  with  a  good  grace  because  they  are  in  their 
discretion  by  nature  incapable,  by  whatever  amount  of  user,  of  growing  into  a 
Divisional    right.     Upon  the  materials  brought  before  us  by  Mr.  Lewis  it 
11  df^'i?  Fici.  would  appear  that  Trafalgar-square  as  an  open  space  owes  its 
c.  44,  s,  5.     existence  to  a  modem  Act  of  Parliament,  58  Geo.  3,  c.  121, 
which  defines  by  reference  to  a  plan  its  limits  and  the  rights  of 
way  over  it,  expressly  extinguishing   others  not  shown  upon 
the  plan.     It  appears  from  the  recital  of  7  &  8  Vict.  c.  60, 
to  have   been  vested  in  Her  Majesty,  her  heirs  and  snoces- 
sors.      By   the   terms    of   that    Act   it    was    vested    in    Her 
Majesty,  her  heirs  and  successors,  as  part  and  parcel  of  the 
hereditajy  possessions  and  revenues  of  Her  Majesty  in  right  of 
her  Crown  within  the  ordering  and  survey  of  the   Court  of 
Exchequer;    and  in  the  Commissioners  of  Woods  and  Forests 
was  vested  the  care,  control,  management,  and  regulation  of  the 
square.    These  powers  are  now  vested  in  the  Commissioners  of 
Her  Majesty's  Works  and  Buildings.     Trafalgar-square,  there- 
fore, is  completely  regulated  by  Act  of  Parliament,  and  whatever 
rights  exist  must  be  found  in  the  statutes,  if  at  all.     The  right 
of  public  meeting  is  not  among  them.     The  right  of  control 
appears  to  be  unqualified  except  by  what  else  is  to  be  found  in 
the  Acts,  and  must  therefore  cover  the  right  of  sajring  under 
what  circumstances  and  for  what  purposes,  other  than  the  public 
rights  of  passage  given  by  the  Acts,  it  shall  be  used  ;  and  while 
we  abstain  from  pronouncing  a  judgment  upon  that,  which  we 
think  it  is  not  under  the  circumstances  for  us  to  decide,  we  think 
it  only  right  to  say  that,  so  far  as  Mr.  Lewis's  arguments  are 
concerned,  they  have  not  only  failed  to  convince  us  that  there  is 
any  right  to  hold  public  meetings  in  Trafalgar-square,  but  have 
gone  far  to  establish  that  the  Commissioners  of  Works  have  a 
right  to  say  whether  or  not  it  shall  be  so  used.     We  think  it  right 
further,  in  justice  to  the  public  servants  whose  conduct  has  been 
called  in  question  by  Mr.  Lewis,  to  say  that  he  has,  in  our  opinion, 
shown  no  grounds  whatever  for  charing  them,  or  either  of 
them,  with  a  criminal  conspiracy,  or  with  criminal  misconduct, 
of  any  kind.     Under  these  circumstances,  we  are  of  opinion  that 
this  application  must  be  refused. 

Application  refused. 
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QUEEN'S  BENCH  DIVISION. 

Tuesday,  June  12, 1888. 

(Before  Manistt  and  Stephen,  JJ.) 

Sro.  v.  Di  Winton  and  others  and  Taylor,  (a) 

Bastardy  order^^'' Last  place  of  abode*' — Service  of  summons 
against  putative  father  —  Certiorari  —  The  Bastardy  Laws 
Amendment  Act,  1872  (85  ^  86  Vict.  e.  65),  a.  4. 

The  complainant  was  delivered  of  a  child  on  the  Wth  day  of  May, 
1887.  A  bastardy  summons  was  issued  against  the  defendant, 
who  had  for  some  years  been  living  at  his  father's  house,  as  the 
putative  father.  This  stmim^ms  was  dismissed  on  the  29th  day 
of  July,  the  defendant  appearing  and  swearing  that  he  was  not 
the  father  of  the  child.  A  second  summons  was  dismissed, 
having  been  taken  out  in  a  wrong  name,  the  solicitor  for  the 
complainant  then  stating  that  he  would  issue  another  summons, 
and  on  the  same  day,  the  8th  day  of  October,  a  third  summons 
wae  taken  out  and  served  at  the  house  of  the  defendant's  father. 
Tliis  summons  was  heard  on  the  5th  day  of  November,  and  an 
order  made  against  the  defendant.  To  the  constable  who  served 
the  summons  the  father  said  that  his  son  Iwd  gone  away,  and 
that  he  did  not  know  where  he  was.  On  the  10th  day  of 
December  a  warrant  was  issued  against  the  defendant  charging 
him  with  perjury  committed  on  the  hearing  of  the  first  summons. 
On  the  I2th  day  of  May,  1888,  being  one  year  and  one  day  after 
the  birth  of  the  child,  the  defendant  surrendered  to  the  warrant. 
From  the  8th  day  of  October  till  the  12th  day  of  May  the  com- 
plainant  was  unable  to  discover  where  the  defendant  was.  The 
defendant  himself  made  an  affidavit,  in  which  he  said  that  in 
September  he  left  his  father's  house,  as  he  had  found  employ » 
ment  with  a  farmer  at  Gloucester ;  that  he  had  no  intention  of 
returning,  and  that  from  the  26th  day  of  September  until  the 
12th  day  of  May  he  had  lived  continuously  in  lodgings  where  he 
was  employed,  and  that  he  knew  nothing  of  the  third  summons 
until  the  16th  day  of  November,  when  his  sister  sent  him  a 
newspaper  containing  a  report  of  the  case. 

Held,  by  Manisty,  J.,  that  his  father^ s  house  was  the  "  last  place  of 
abode  ^*  of  the  defendant,  and  that  the  service  there  was  good, 
following  Reg.  t;.  fiigham  (26  L.  J. 116,  M.  0.  ;7K^  B.  557  ; 
8  Jur.  N.  8.  691) ;  but 

(a)  Reported  bj  Hbkbt  Lbioe,  Esq.,  BarrUter-at-Law. 
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Reg.        Held,  hy  Stephen,  /.,  that  the  defendcmVa  "  last  pUu^e  of  abode 
r.   J;  wa8  at  Gloucester ,  and  that  the  service  at  the  fathers  hoiLse  was 

Db  Winton  '  —  _      _     -  V_     -^ 


AND  OTHEBS 

AND  Taylor. 


had,  following  Reg.  v.  Evans  (19  £.  /.  151,  3f.  0.) 


RULE  for  a  certiorari  to  remove  a  bastardy  order  into  the  High 
Court  for  the  purpose  of  having  the  same  quashed,  on  the 

Bastardy  —  ground  that  the  bastardy  summons  had  not  been  served  on  the 
Service  of  defendant,  the  putative  father,  nor  left  ''  at  his  last  place  of 
mmmons-^  .abode,''  as  required  by  sect.  4  of  85  &  36  Vict.  c.  65  (the 
ab^r'tf^^^^l  Laws  Amendment  Act,  1872). 

defendant-^       The  complainant,  Ellen  Taylor,  a  single  woman,  lived  in  a 
a-^''v"r-"  village  in  Herefordshire,  and  the  defendant,  John  Bagot,  jun., 
^c.  65  8.  i!    lived  in  the  same  village,  where  he  had  for  several  years  lived  in 
the  house  of  his  father  John  Bagot,  who  was  a  farmer  there. 

The  complainant  was  delivered  of  a  child  on  the  11th  day  of 
May,  1887,  of  which,  as  she  alleged,  the  defendant  was  the 
father. 

A  bastardy  summons  was  issued  against  the  defendant,  and 
this  summons  was  heard  on  the  29th  day  of  July,  when  the  case 
was  dismissed.  At  this  hearing  the  defendant  appeared  and 
swore  that  he  was  not  the  father  of  the  child. 

A  second  bastardy  summons  was  issued  and  served  at  the 
house  of  the  defendant's  father,  but  in  this  summons  the  word 
^^  junior  "  was  omitted,  the  person  named  in  the  summons  being 
John  Bagot.  At  the  hearing  of  this  summons  on  the  8th  day 
of  October  the  defendant's  father  appeared  and  affected  to  believe 
that  the  summons  was  issued  against  him  and  asked  to  have  it 
dismissed. 

The  complainant's  solicitor  thereupon  asserted  that  the  case 
was  not  against  the  father,  and  withdrew  the  summons,  at  the 
same  time  saying  that  a  fresh  summons  would  be  issued ;  and 
on  the  same  day  a  third  summons  was  taken  out  against  the 
defendant  John  Bagot,  jun.,  and  served  by  a  policeman  at  the 
house  of  the  defendant's  father,  as  being  the  last  place  of  abode 
of  the  defendant. 

This  summons  was  heard  before  the  justices  on  the  5th  day  of 
November,  when  the  case  was  proceeded  with  de  novo,  and  the 
justices,  after  hearing  the  evidence,  made  an  order  against  the 
defendant  for  the  payment  of  2s,  6(2.  a  week  to  the  complainant, 
which  is  the  order  now  complained  of. 

On  the  10th  day  of  December  a  warrant  was  issued -against  the 
defendant,  charging  him  with  perjury  committed  on  the  hearing 
of  the  first  summons. 

On  the  12th  day  of  May,  1888,  being  one  year  and  one  day 
after  the  birth  of  the  child,  the  defendant  surrendered  to  the 
warrant,  and  he  is  now  in  custody  awaiting  his  trial  upon  that 
charge. 

From  the  8th  day  of  October  until  the  12th  day  of  May  the 
complainant  was  unable  to  discover  where  the  defendant  was. 

By  the  evidence  of  the  constable  who  served  the  summons  at 
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the  house  of  tlie  defendanb^s  father^  the  father  said  that  the  son        Rw- 
had  gone  away^  and  that  he  did  not  know  where  he  was.  ^^  WnvroH 

The  defendant  made  an  affidavit  in  which  he  said  that  in  j^Hp  othbbs 
September  he  left  his  father's  house,  as  he  had  found  employ-  amd  Tatlor. 
ment  with   a    farmer  at   Gloucester,  that  he   went  direct  to        J^^ 

Gloucester,  and  that  he  had  no  intention  of  returning,  and  that       

from  the  26th  day  of  September  until  the  12th  day  of  May  Bastardjf-^ 
following  he  had  lived  continuously  in  lodgings  near  Gloucester,    ^^j^jL 
where  he  was  employed,  and  that  he  knew  nothing  of  the  third  u  LastpUue  of 
summons  until  the  16th  day  of  November,  when  his  sister  sent     abode** of 
him  a  newspaper  containing  a  report  of  the  proceedings  in  the  ^^^fZ, 
case,  and  that  the  summons  had  not  been  served  upon  him.  so  ^  86  Vict. 

It  was  admitted  that  the  summons  had  not  been  served  on  the     c.  66,  s.  4. 
defendant,  and  the  question  now  was,  whether  it  had  been  *^  left 
at  his  last  place  of  abode/' 

A  rule  for  a  certiorari  was  obtained  on  behalf  of  the  defendant 
upon  the  ground  that  the  bastardy  summons  on  which  the  order 
was  made  was  not  '^lefb  at  his  last  place  of  abode/' 

Sect  4  of  the  Bastardy  Laws  Amendment  Act,  1872  (35  &  86 
Vict.  0.  65),  provides : — 

"  After  the  birth  of  sach  bastard  child,  on  the  appearance  of  the  person  so  summoned, 
or  on  proof  that  the  snmmons  was  duly  served  on  snch  person,  or  left  at  his  last  place 
qf  abode,  six  days  at  least  before  the  petty  session,  the  jostices  in  snob  petty  session 
■hall  hear  the  eyidence  of  snch  woman,  and  such  other  eyidence  as  she  may  produce, 
and  shall  alRO  hear  any  eyidence  tendered  by  or  on  behalf  of  the  person  alleged  to  be 
the  father,  and  if  the  eyidence  of  the  mother  be  corroborated  in  some  material 
particular  by  other  eyidenoe  to  the  satisfaction  of  the  said  justices,  they  may  adjadge 
tiie  man  to  be  the  putative  father  of  such  bastard  child,**  &c. 

Mead  showed  cause  against  the  rule. — The  evidence  shows 
that  the  defendant  left  his  father's  house  simply  for  the  purpose 
of  evading  the  service  of  the  summons.  It  is  unlikely  that  he 
was  ignorant  of  what  was  going  on,  as  his  family  must  have  known 
his  address,  and  must  have  been  in  communication  with  him,  as 
is  clear  by  the  fact  that  his  sister  knew  where  to  send  the 
newspaper  containing  a  report  of  the  case.  His  father's  house 
where  he  had  lived  for  years  was  clearly  his  'Mast  place  of 
abode,''  as  he  merely  left  that  house  for  a  time,  and  with  the 
intention  of  returning.  He  did  not  disclose  his  place  of  residence, 
nor  surrender  to  the  warrant  for  his  apprehension  until  the  12th 
day  of  May,  just  one  year  after  the  birth  of  the  child,  when  he 
thought  that  no  further  proceedings  could  be  taken  against  him. 
In  Beg.  v.  Brown  (24  J.  P.  5)  it  was  held  that,  if  the  summons 
be  left  at  the  last  place  of  abode,  the  justices  have  jurisdiction, 
and  that  the  court  had  no  power  to  grant  a  certiorari^  as  there 
was  no  defective  jurisdiction  appearing  on  the  face  of  the  order. 
In  Beg.  v-  Higham  (7  B.  &  B.  557 ;  26  L.  J.  116,  M.  0. ;  8  Jur. 
N.  S.  691),  where  a  man  having  reason  to  anticipate  proceedings 
against  him,  as  the  putative  iPather  of  a  bastard  child  born  in  the 
previous  November,  on  the  17th  day  of  July  left  his  father's 
house  where  he  had  hitherto  lived,  and  went  to  reside  with  a 
&rmer  in  another  part  of  the  country  where  he  assisted  in  the 
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Rbo.       farm^  having  no  intention  when  he  left  to  return  to  his  father's 

Db  Wintok   ^^^^^>  ^^^  where  a  bastardy  summons  was  left  at  the  father's 

AKD  OTHSBF.  houso  on  tho  29th  day  of  July,  it  was  held  to  be  a  good  service 

iKD  Tatu>b   "  at  the  last  place  of  abode/^    Here  the  defendant  went  away 

7^        when  he  found  proceedings  were  to  be  taken  against  him,  and 

.^^*       he  came  back  only  when  he  thought  the  danger  was  over.     No 

BastarAf^  member  of  his  family  had  made  an  affidavit  that  they  had  not 

mmmans^    Warned  the  son  of  the  pending  proceedings.    The  defendant  does 

«<  Last  place  qf  not  swear  that  his  lodgings  at  Gloucester  were  his  permanent  place 

abode''  of    of  abode.    He  merely  says  that  the  order  was  made  in  hia 

Ca^U^ariZ'  ^^^s^^^e.    His  father's  house  had  been  his  place  of  abode  for  six 

35  ^  86  Vict,  or  seven  years  before  this  time,  and  it  was  so  when  the  summons 

c  65,  s.  4.     was  served  there.     His  absence  was  only  a  temporary  one,  and 

he  had  the  intention  of  returning. 

Owynne  James  in  support  of  the  rule. — ^The  question  is, 
whether  there  was  any  evidence  before  the  justices  on  which 
they  conld  come  to  the  conclusion  that  the  father's  house  was  the 
last  place  of  abode  of  the  defendant.  [Stiphcn,  J.-*-The  ques- 
tion is  certainly  a  narrow  one,  whether  the  summons  was  left  at 
his  last  place  of  abode.  The  case  cited  does  not  quite  apply  to  this 
case.  Manistt,  J. — ^There  are  circumstances  wmch  tend  to  show 
that  he  kept  out  of  the  way  to  conceal  his  place  of  abode.]  The 
question  is,  whether  he  was  keeping  out  of  the  way  on  the  8th 
day  of  October.  The  statute  requires  that  there  must  be  proof 
given  of  the  last  place  of  abode  before  the  justices  can  make  the 
order.  The  justices  have  no  jurisdiction  to  make  the  order  unless 
such  proof  be  given,  and  here  there  was  no  evidence  that  any 
such  proof  was  given.  The  case  of  B^g.  v.  Bigham  {ubi  Bwp.)^ 
already  cited,  is  quite  different  from  the  present,  as  there  the 
defendant  himself  admitted  in  his  affidavit  that  he  left  his  father's 
house  because  he  anticipated  further  proceedings  against  him. 
Here  there  is  nothing  of  the  kind.  The  defendant  swears  that 
he  had  entered  into  a  service ;  he  gave  the  place  of  service,  and 
that  he  had  no  intention  of  returning.  These  three  points 
distinguish  that  case  from  the  present.  In  Reg.  v.  Evans  (19 
L.  J.  151,  M.  C.)  it  was  held  that  the  summons  must  be  left  at 
the  defendant's  present  place  of  abode,  if  he  has  any  at  the  time 
of  the  service;  at  his  last  place  of  abode,  if  he  has  none;  it  was 
also  held  there  that  proof  of  the  proper  service  of  the  summons  is 
essential  to  give  the  justices  jurisdiction.  [Stephen,  J. — I 
understand  that  it  is  admitted  that  he  resided  at  his  father's 
house  up  to  the  16th  day  of  September.]  Yes.  He  swears  that 
he  had  no  intention  of  returning.  His  last  place  of  abode  is  his 
present  place  of  abode,  that  is  his  present  permanent  place  of 
abode.  [Stephen,  J. — Do  you  say  that,  as  soon  as  the  defen- 
dant arrives  at  Gloucester,  that  is  his  place  of  abode,  whether  as 
soon  as  he  gets  into  a  new  permanent  place  of  abode,  if  oidy 
next  door,  his  father's  house  ceases  to  be  lus  last  place  of  abode  f 
You  must  contend  that.  You  must  contend  that  nis  last  place  of 
abode  means  his  present  place  of  abode.]      Yes,  his  preseat 
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permanent  place  of  abode.     There  is  no  hardship  to  the  girl^  as        Rao. 
she  can  apply  to  the  magistrates  to  adjonm  the  case  from  time  to    ^^  wimton 
time.    There  was  no  suggestion  here  that  the  defendant  knew   ^^d  othbri 
that  there  was  any  other  summons  to  be  issued  against  him.  and  Titlob. 
Under  these  circumstances  the  defendant's  last  plsM^e  of  abode       ^^^ 

was  at  Gloucester^  where  the  summons  ought  to  have  been  served.        * 

He  also  referred  to  Beg.  v.  Lee  (J.  P.  844.)     [Manistt,  J. — ^That   Bagtatr^  — 
case  is  against  you.]  ^^^ 

Mead  was  not  called  upon  to  reply.  «<  Last  place  of 

Stsphsn^  J. — ^In  this  case  I  am  sorry  to  say  that  the  court  is  abode''  of 
divided.  The  Act  of  Parliament  says  that  the  summons  is  to  be  ^"^JJ^^Z 
left  at  the  defendant's  "  last  place  of  abode.''  The  meaning  of  the  35  f  36  Via, 
words  '*  last  place  of  abode ''  was  much  discussed  in  Beg,  v.  Euans  c  65, «.  4. 
{uhi  sup,),  and  the  court  there  held  that  the  summons  must  be 
left  at  the  defendant's  present  place  of  abode,  if  he  has  any  at  the 
time  of  the  service;  at  his  last  place  of  abode,  if  he  has  none. 
In  that  case  the  service  was  at  a  house  where  the  defendant 
formerly  lodged,  but  where  he  did  not  lodge  at  the  time  of  the 
service,  and  it  appeared  that  the  summons  did  not  reach  him 
until  after  the  day  on  which  the  order  was  made,  and  it  was  held 
that  the  service  was  not  at  the  ^'  last  place  of  abode."  Now,  in 
the  present  case,  it  seems  to  me  that  the  uncontradicted  affidavit 
of  the  defendant  is  that  he  resided  with  his  father,  then  went 
away  and  resided  at  Gloucester,  and  that  he  did  not  return,  and 
had  no  intention  of  returning.  It  appears  to  me  that,  according 
to  the  authority  of  Beg,  v.  Evans  (uhi  sup.),  the  defendant's  last 
place  of  abode  was  at  Gloucester,  where  he  was  then  living. 
The  case  of  Beg.  v.  Highams  {uhi  sup,)  decides  the  other  way. 
These  cases  directly  contradict  each  other.  Beg,  v.  Evans  {ubi 
sup.)  gives  a  perfectly  plain  exposition  of  the  statute,  but  Beg,  v. 
Higham  {uhi  sup,)  does  not  to  my  mind  do  so.  I  therefore  adopt 
Beg.  V.  Evans  {ubi  sup,).  At  the  same  time,  however,  I  wish  to 
say  that  the  view  tt^en  by  my  brother  Manisty  is  more  in 
accordance  with  justice  in  this  particular  case.  But  I  look  at 
what  the  Act  of  Parliament  says,  and  what  this  particular  case 
decides,  and  I  come  to  the  conclusion  that  this  rule  ought  to  be 
made  absolute. 

.  Hakisty,  J. — I  am  very  sorry  to  be  compelled  to  differ  from 
my  learned  brother,  but  I  follow  the  more  recent  case  of  Beg,  v. 
Higham  {ubi  sup,).  I  think  that  case  is  founded  on  common 
sense  and  also  on  justice.  No  doubt  this  sect.  4  of  the  Act  85  ft 
36  Vict.  c.  65,  was  intended  to  provide,  as  it  seems  to  me,  for  the 
service  of  the  summons  when  a  person  has  gone  away,  i^nd  has  at 
the  time  no  known  place  of  abode.  The  section  does  not  say  so 
in  words,  but  the  object  of  the  statute  is  clearly  so.  To  evade 
the  statute,  the  defendant  went  away  and  kept  mmself  concealed, 
and  the  question  is  whether  a  person  does  not  evade  the  statute 
who  leaves  his  father's  house  and  goes  to  some  distant  place, 
knowing  that  a  charge  was  made  against  him,  because  he  knew 
that,  although  one  summons  was  dismissed,  another  summons 
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Rbo        would  be  taken  out^  and  his  relations  knew  well  where  to  find 

,._  J^: ,   him,  as  they  knew  where  to  send  the  newspaper,  but  they  did 

^^S  not  know  where  to  send  the  snmmonB.      This  was  done  to 

AMD  Tatlob.  evade  the  statute.     But  it  is  unnecessary  to' base  my  judgment 

rrrr        on  this.    I  base  my  judgment  on  the  case  of  Beg.  v.  Bigham 

'        {ubi  sup,).    In  Beg*  v.  Higham  it  appeared  by  the  affidavits  that 

Bastartfy-^  the  defendant  had  resided  at  his  father's  house  up  to  the  13th 
^'^'^'^  ^  day  of  July,  1856,  when,  having  reason  to  anticipate  further 
*<  Last  place  of  ^^^ojBXioe  from  the  complainant,  he  determined  to  leave  his 
a6odSe"  of  father's  residence  and  obtain  employment  in  a  different  part  of 
C^^&wwi—  *^®  country.  Accordingly,  on  that  day,  he  left  and  went  to 
85  #  86  Viet,  reside  with  a  farmer  in  Bedfordshire,  and  assisted  him  in  his 
c.  65,  8. 4.  farm,  and  had  no  intention,  when  he  left,  of  returning  to  reside 
with  his  father.  The  complainant  was  delivered  of  a  child  on 
the  28rd  day  of  November,  1855,  and  a  summons  against  the 
defendant  was  dismissed  on  the  14th  day  of  January,  1856.  On 
the  14th  day  of  July,  1856,  another  summons  was  taken  out, 
which  was  left,  on  the  29th  day  of  July,  at  the  house  of  the 
father,  and  the  defendant  did  not  become  aware  of  it  till  the  11th 
day  of  August,  the  day  on  which  the  order  was  made  against 
him.  Nevertheless  the  court  held  in  that  case  that  the  summons 
had  been  left  at  the  defendant's  last  place  of  abode.  I  quite 
agree  with  the  recent  case  of  Beg.  v.  Lee  {ubi  aupJ),  in  which 
Hawkins,  J.  adopts  the  decision  in  Beg.  v.  Higham  {uhi  eupj), 
saying  that  that  was  a  strong  case.  In  Beg.  v.  Lee  {ubi  sup.) 
the  mother  was  delivered  of  the  child  on  the  18th  day  of  April, 
1887,  and  she  obtained  a  summons  against  Lee,  the  alleged 
putative  father,  which  was  served  on  the  18th  day  of  May,  1887, 
at  the  house  of  a  baker  at  Sunbury.  Lee  had  been  in  the  service 
of  the  baker,  and  resided  there  from  the  25th  day  of  September, 
1886,  to  the  20th  day  of  April,  1887.  When  a  constable  left  the 
summons,  the  baker  told  nim  that  Lee  had  left  that  place,  and 
his  place  of  residence  was  not  known,  but  that  Lee  had  called 
at  his  place  on  the  14th  day  of  May  to  take  away  some  things 
he  had  left  there.  Lee  stated  in  his  affidavit  that  he  had  left 
SunbuiT  on  the  20th  day  of  April  to  better  himself,  that  he  went 
to  Southampton  and  remained  there  till  the  19  th  da^  of  May, 
when  he  got  a  situation  in  a  ship  and  sailed  for  the  "West  Lidies. 
Under  these  circumstances,  it  was  there  held  that  the  service 
was  valid,  as  the  summons  had  been  left  at  the  last  place  of 
abode.  I  think  we  may  fairly  act  upon  these  oases,  and  hold  the 
summons  here  was  left  at  the  last  place  of  abode  of  the 
defendant.  I  think^  therefore,  that  this  rule  should  be  dis- 
charged. 

Bute  discharged. 
Solicitors  for  the  complainant,  Orowders  and  VisMtd,  for  Uamer 
and  Oomer^  Hereford. 

Solicitors  for  the    defendant,  Thoma^e  White  and  Bcnsy  (or 
Garrold,  Hereford. 
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QUEEN'S  BENCH  DIVISION. 

Jum  11  and  12^  1888. 

(Before  Manistt  and  Stephen^  JJ.) 

Bond  (app.)  v.  Evans  (reaps.). (a) 

Licensing  Act  1872 — Suffering  gaming  on  licensed  premises^' 
Servant  in  charge  permitting  gaming — Ignorance  on  the  part  of 
innkeeper — Liability — 35  ^  36  Vict,  c.  94,  s,  17. 

The  appellant  was  charged  wnder  35  ^  36  Vict.  c.  94,  «.  17,  a«  a 
licensed  person  for  allowing  gaming  to  he  carried  on  on  his 
premises,  which  were  an  ordinary  inn  and  alehouse,  to  which 
was  attached  a  skittle-alley  communicating  with  the  rest  of  the 
premises.  The  appellant  employed  a  servant  to  manage  the 
skittle-alley  cvnd  cUtend  upon  the  persons  frequenting  it,  and  had 
given  him  general  directions  not  to  permit  gambling  in  the  skittle- 
alley.  On  one  occasion  two  constables  went  to  the  appellants 
skittle-alley  and  found  inside  some  men  playing  ca/rds  for  m^ney ; 
and  at  this  time  the  servant  was  in  charge  of  the  s}Bittle-alley, 
and  knew  that  the  men  were  playing  cards.  It  was  admitted  that 
the  appellant  was  not  present,  and  had  had  no  actual  knowledge 
of  the  card  playing,  and  that  his  servant  had  never  communi- 
cated with  hvm  on  the  subject.     The  appellant  was  convicted :— • 

Held,  thai  the  conviction  ought  to  be  affirmed,  and  that,  as  the 
responsibility  for  not  permitting  or  sneering  gaming  on  licensed 
premises  rested  on  the  licensed  person,  the  mere  fact  that  he  did 
not  know  of  the  existence  of  gaming  on  his  premises  did  not 
relieve  him  of  his  responsibility  ;  and  that,  as  his  servant  who 
was  in  charge  of  the  premises  had  knowledge  of  the  gaming,  the 
appellant  had  suffered  gaming  to  be  carried  on  within  the  meaning 
of  the  statute, 

THIS  was  a  case  stated  under  20  &  21  Yict.  o.  43,  and  42  &  43 
Yict.  c.  49,  by  the  stipendiary  magistrate  for  the  Stafford- 
shire Potteries  district. 

1.  At  a  court  of  summary  jurisdiction  held  at  Longton,  before 
the  magistrate,  on  the  14th  day  of  March,  1888,  Thomas  Bond 
(hereiniiiter  called  the  appellant)  was  charged  on  the  information 
and  complaint  of  Joseph  Evans,  the  superintendent  of  police 
(hereinafter  called  the  respondent)  for  that  he,  being  a  licensed 

Erson,  did  suffer  gaming  to  be  carried  on  on  his  premises  at 
mgfton,  known  by  the  sign  of  the  Gteorge  and  Dragon  Inn,  on 
the  23rd  day  of  February,  1888. 

(a)  Reported  by  W.  P.  ICvflMur,  Esq.,  BarriefeeMit-Lftw. 
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BoMD  2.  From  the  evidence  which  was  given  before  the  magistrate 

^  ^'  at  the  hearing  of  the  information  and  complaint  he  foond  the 

'       following    facts.       The    appellant's    premises   consisted  of   an 

1888.        ordinary  inn^  alehouse^  and  victualling-house^  to  which  there  was 
,:       ,     a  skittle-alley  communicating  by  doors  and  passages  with  the 
pretniseg-^    i^Bt  of  the  premises. 

Sujfenug         3.  The  appellant  had  employed  one  George  Owen  to  manage 

J^^^^&dTof  *^®  skittle-alley,  and  lo  attend  upon  the  persons  frequenting  the 

^aniin    same,  and  he  had  received  from  the  appellant  general  directions 

charge-^      not  to  permit  gambling  in  the  skittle-alley. 

innr'"'erl      4.  On  the  23rd  day  of  February,  1888,  two  police  constables 

Sb\^Viet  visited  the  skittle-alley  of  the  George  and  Dragon,  and  upon 

c.  94, 8, 17.    going  inside  found  some  men  playing  cards  for  money. 

5.  At  this  time  George  Owen  was  present  in  charge  of  the 
skittle-alley,  and  cognisant  of  the  acts  of  the  men  who  were 
playing  cards.  It  is  admitted  that  the  appellant  was  not  present 
and  had  no  actual  knowledge  of  the  card-playing,  and  the  said 
George  Off  en  never  communicated  with  him  on  the  subject. 

6.  On  the  part  of  the  appellant  it  was  contended  that,  inas- 
much as  the  appellant  had  no  personal  knowledge  whatever  of 
the  gaming  taking  place,  and  had  in  no  way  connived  at  it,  and 
his  servant  George  Owen  had  suffered  it  to  take  place  contrary  to 
his  duty  and  his  express  orders,  the  appellant  could  not  be 
convicted,  and  in  support  of  this  contention  the  case  was  cited  of 
Somerset  (app.)  v.  Hart  (resp.)  12  Q.  B.  Div.  360. 

7.  The  magistrate,  however,  was  of  opinion  that,  notwith- 
standing the  decision  of  the  judge  in  Somerset  v.  Hart,  the 
appellant  Bond  ought  to  be  convicted,  because  he  was  satisfied 
that  George  Owen,  who  had  been  placed  in  charge  of  the  skittle- 
alley,  was  present  and  well  aware  of  what  was  going  on,  and 
permitted  the  gaming  to  take  place,  and  that  such  holding  was  in 
conformity  with  the  decisions  of  the  judges  in  Boaley  v.  Davies 
(33  L.  T.  Eep.  N.  S.  528 ;  1  Q.  B.  Div.  84),  and  Bedgate  v. 
Eaynes  (33  L.  T.  Bep.  N.  S.  779 ;  1  Q.  B.  Div.  89),  which  he 
felt  bound  to  follow. 

The  magistrate  convicted  the  appellant. 

If  the  court  should  be  of  opinion  that  the  conviction  was  rightj 
then  it  was  to  stand ;  but  if  wrong,  then  it  was  to  be  quashed. 

By  35  &  36  Yict.  c.  94,  s.  17,  it  is  enacted  that : — 

**  If  any  lioensed  person  snfiFer  any  gaming  or  any  nnlawfnl  game  to  be  earried  <m 
on  hie  premiseB  ...  he  shall  ,be  liable  to  a  penalty  not  exceeding  for  the  first 
offence  ten  pounds,  and  not  exceeding  for  the  second  and  any  subsequent  offence 
twenty  pounds. 

Any  oouTiction  for  an  offence  under  this  section  shall,  unless  the  conTiotiiig  magis- 
trates shidl  otherwise  direct,  be  recorded  on  the  licence  of  the  person  oonYicted." 

/.  P.  Oram  for  the  appellant.-^The  question  here  is,  whether 
the  innkeeper^  the  appellant,  ''suffered'^  this  card-playing  or 
^ming  to  be  carried  on  on  his  premises  within  the  meaning  of 
sect.  17  of  the  Licensing  Act,  1872.  Here  the  case  finds  that 
the  appellant  gave  orders  to  his  servant  who  looked  after  this 
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skittle-alley  to  prevent  gamblings  and  though  the  servant  did        Bom» 
know  that  on  the  occasion  in  question  gambling  was  going  on^      E7Air8r 

it  is  fonnd  that  the  appellant  was  in  perfect  ignorance^  and  that        

his  servant  had  not  commnnicated  to  him  any  information  as  to        ^^ 
gaming  going  on ;  the  appellant  neither  connived  at  nor  was      zJ^^d 
wilfally  blind  to  the  fact  of  gaming,  and  was  therefore  innocent    premises^ 
of  the  offence  imputed  to  him,  and   ought  not  to  have  been     Suffering 
convicted :  {Somerset  v.  Hart,  12  Q.  B.  Div.  360.)     That  case  is  -^^^^ 
strongly  in  my  favour,  and  if  licensed  persons  are  to  be  made     «eriKiiii  ta 
liable  for  the  acts  of  their  servants,  the  licence  of  every  publican     charge-^ 
who  has  a  servant  is  in  danger.     There  must  be  meiM  rea  on  ^^2^!^j1 
the  part  of  the  innkeeper  before  he  can  be  criminally  convicted.  35  ^  86  Vicu. 
In  another  case  the  trustees  and  members  of  the  managing    <?•  9^i  <•  I7r 
committee  of  a  club  gave  orders  to  their  steward  not  to  sell 
intoxicating  liquors  to  persons  not  members  of  the  club.     The 
steward  did  so  contrary  to  their  orders,  but  without  their  know* 
ledge,  and  the  court  held  that  the  managers  were  not  responsible^ 
on  the  ground  that  the  master  or  principal  is  not  liable  when  a 
servant  or  agent  sells  in  direct  contravention  of  the  bona  fide  orders 
g^ven,  and  without  the  knowledge  or  assent  direct  or  indirect  of  the 
master  or  principal :  {Nevoman  and  others  v.  Jones,  55  L.  T.  Rep. 
N.  S.  327 ;  17  Q.  B.  Div.  132.)    In  the  present  case  direct  orders 
were  given  to  the  servant  in  charge  of  the  alley  not  to  allow 
gambling.     The  stipendiary  magistrate  was  wrong  in  convicting 
on  the  authority  of  Somerset  v.  Hart  {ubi  sup.)  and  Newman  v. 
Jones  {ubi  sup,). 

Oreene,  Q.G.  {A.  T.  Lawrence  with  him),  in  support  of  the 
conviction. — ^Actual  knowledge  of  the  gaming^  is  not  necessary 
on  the  part  of  the  licensed  person  to  render  him  liable  to 
conviction;  constructive  knowledge  is  sufficient:  {Bosley  v* 
Davies,  33  L.  T.  Rep.  N.  S.  528 ;  1  Q.  B.  Div.  84.)  And  where 
a  servant  connives  or  permits  gaming  to  be  carried  on,  the  master 
48  liable  for  his  acts :  {Bedgate  v.  Eaynes,  33  L.  T.  Rep.  N.  S» 
779 ;  1  Q.  B.  Div.  89.)  In  the  latter  case  the  master  was  made 
liable  for  the  acts  of  a  general  servant.  The  present  case  is  an 
.a  fortiori  one,  for  here  the  servant  who  permitted  the  gaming 
was  put  in  special  charge  of  the  skittle-alley.  .  Here  there  was 
plenty  of  evidence  of  constructive  knowledge  on  the  part  of  the 
appellant.  The  cases  cited  followed  the  case  of  MulUns  v« 
Collins  (29  L.  T.  Rep.  N.  S.  338;  L.  Rep.  9  Q.  B.  292),  in 
which  the  appellant  was  convicted  of  supplying  liquor  to  a  police 
constable  when  on  duty,  though  the  appellant  did  not  supply  the 
liquor  to  the  constable,  nor  did  his  servant  know  that  the 
constable  was  on  duty.  In  Bedgate  v.  Haynes  {uM  sup.)  the 
hall  porter  was  only  a  general  servant,  and  not  in  charge  of  the 
room  in  which  the  gaming  went  on,  which  distinguishes  that  case 
from  the  present ;  and  Newman  v.  Jones  {Ubi  sup.)  cannot  alter 
the  law,  for  there  the  house  was  not  a  licensed  house  at  all^  nor 
was  the -person  whose  acts  were  sought  to  make  the  appellants 
•liable  in  any  sense  a  servant  who  could  render  the  master  liablci 


4B^  CKIHIKAL  LAW  CA8BS. 

Bono        Whereas  in  the  present  case  there  was  an  absolute  delegation  of 
EiTAifB.       ^^^  charge  of  the  skittle-alley  to  the  servant  in  question^  whose 

connivance  in  the  act  of  gaming  was  found  by  the  magistrate. 

1888.        If  the  contrary  were  held^  sect.  17  would  be  perfectly  nugatory, 
r  vTT^      Under  sect.  18  of  this  Act.  which  makes  it  an  offence  to  sell  any 
premiuB^    mtoxicatmg  liquor  to  a  drunken  person^  an  mnkeeper  was  con- 
Suffering     victed  of  Selling  drink  to  a  drunken  person  though  neither  honor 
^now^Loeot  ^®  scrvants  were  aware  of  his  condition,  on  the  ground  that  the 
tervmUn     knowledge  of  the  condition  of  the  person  served  with  liquor  was 
charge^     not  necessary  to  constitute  the  offence :   {Oimdy  v.  £e  Oocoy 
f^^^  51  L.  T.  Rep.  N.  S.  265;  13  Q.  B.  Div.  207.)     The  onus  of 
85  j*  86  Vid.  proving  that  the  Act  has  not  been  contravened  is  thrown  on  the 
c.  94,  s,  17.    publican,  and  he  cannot  evade  his  responsibility  by  appointing  a 
manager,  and  the  acts  of  a  manager  are  those  of  his  principal  or 
master.     The  test  is  the  scope  of  the  employment  of  the  person 
appointed  as  manager  or  servant.     The  scope  of  the  manager's 
service  in  the  case  was  to  manage  the  skittle-alley  and  prevent 
gaming  in  it,  and  by  allowing  gaming  in  it  his  offence  against 
the  law  was  within  the  scope  of  his  authority.     The  Legislature 
intended  the  prohibition  to  be  absolute  against  gaming  on  licensed 
premises ;  there  is  no  penalty  provided  for  the  servant,  but  for 
the  licensed  person.    The  appellant  was  therefore  rightly  con- 
victed for  the  acts  of  his  servant. 

Out*  adv.  vuU, 
Jime  12. — ^Makistt,  J. — ^The  appellant  in  this  case  was  con- 
victed under  the  Licensing  Act,  1872  (35  &  36  Yict.  c.  94),  s.  17» 
for  suffering  gaming  to  be  carried  on  on  his  premises.  The 
magistrate  before  whom  he  was  charged  has  found  the  facts  to  be 
that  gambling  took  place  in  the  skittle-alley  which  was  attached 
to  the  appellant's  public-house,  and  that  it  took  place  with  the 
knowledge  of  the  appellant's  servant,  who  was  in  charge  of  the 
skittle-alley,  but  without  the  knowledge  of  the  appellant.  In 
this  state  of  circumstances  it  was  contended  before  the  magistrate, 
on  the  authority  of  Somerset  v.  Hart  {ubi  sup.),  that  there  ought 
not  to  be  a  conviction,  and  on  the  argument  before  us  the  same 
decision,  and  that  of  Newman  v.  Jones  {uhi  swp.),  were  relied  on 
for  the  appellant.  The  17th  section  of  the  Licensing  Act,  1872, 
under  which  the  appellant  was  convicted,  is  one  of  a  group  of 
sections  headed  '^  Offences  against  public  order,''  and  passed  for 
the  prevention  of  such  offences.  It  is  important  to  consider  the 
language  of  these  sections.  By  sect.  13  :  ''  If  any  licensed  per- 
son permits  drunkenness,  or  any  violent,  quarrelsome,  or  riotous 
conduct  to  take  place  on  his  premises,  or  sells  any  intoxicating 
liquor  to  any  drunken  person,"  he  is  made  liable  to  a  penalty.    A 

?nestion  arose  on  that  section  in  the  year  1884,  in  the  case  of 
hmdy  v.  Le  Oocq  {ubi  sup.)  which  I  will  consider  before  I  deal 
with  the  other  cases,  because  it  is  a  decision  on  the  earlier  section. 
The  judgment  there  has  an  important  bearing  on  the  present  case 
because  of  the  reasons  given  by  Stephen,  J.  He  said :  ''  I  am  of 
opinion  that  the  words  of  the  section  amount  to  an  absolute  pro*- 
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hibition  of  the  sale  of  liqaor  to  a  drunken  person^  and  that  the       Bosid 
existence  of  a  bona  fide  mistake  as  to  the  condition  of  the  person      ^y^^g, 

served  is  not  an  answer  to  the  charge,  but  is  a  matter  only  for        ' 

mitigation  of  the  penalties  that  may  be  imposed.    I  am  led  to       .1888. 
that  conclusion  both  by  the  general  scope  of  the  Act,  which  is  for     Licensed 
the  repression  of  drunkenness,  and  from  a  comparison  of  the    premises-^ 
various  sections  under  the  head  '  Offences  against  public  order/     Suffering 
Some  of  these  contain  the  word  '  knowingly,'  as  for  instance  ^^^^^j 
sect.   14,  which  deals  with  keeping  a  disorderly  house ;  and     eervant  in 
sect.  16,  which  deals  with  the  penalty  for  harbouring  a  constable,     charge^ 
Knowledge  in  these  and  other  cases  is  an  element  in  the  offence ;  ffXgwy  ^ 
but  the  clause  we  are  considering  says  nothing  about  the  know-  85  j*  86  Vict. 
ledge  of  the  state  of  the  person  served.    I  believe  the  reason  for  c*  ^^i  <•  17* 
making  this  prohibition  absolute  was,  that  there  must  be  a  great 
temptation  to  a  publican  to  sell  liquor  without  regard  to  the 
sobriety  of  the  customer,  and  it  was  thought  right  to  put  upon 
the  publican  the    responsibility  of  determining    whether    his 
customer  is  sober''  {ubi  sup.).    In  my  opinion  the  principle  of 
that  decision  is  applicable  to  the  present  case,  for  I  think  it  was 
intended  by  sect.  1 7  absolutely  to  prohibit  gaming  on  licensed 
premises,  and  that  the  substantiiJ  effect  is  that  the  responsibility 
IS  thrown  upon  any  person  who  keeps  a  licensed  house  to  take 
proper  precautions  to  prevent  all  gaming  on  his  premises.    The 
only  difference  between  the  13th  and  the  17th  sections  is,  that  in 
sect.  13  the  word  '^permits  "  is  used,  while  in  sect.  17  the  word 
is  "suffers;*'  but  the  word  "knowingly"  is  left  out  in  both 
sections.    In  sect.  1 3  the  expression  used  is  simply  "  permits ; " 
in  sect.  14  it  is  "  knowingly  permits; "  in  sect.  15  it  is  "  permit- 
ting" only;  in  sect.  16,  sub-sect.  1,  it  is  "  knowingly  harbours 
or  knowingly  suffers  to  remain;"  and  in  sect.  17  it  is  merely 
"  suffers,"  omitting  the  word  "  knowingly."     It  should  also  be 
observed  that  the  word  "  knowingly  "  occurred  in  the  repealed 
statute  (9  Greo.  4,  c.  61,  sched.  C),  but  is  omitted  from  the  17th 
section  of  the  Act  of  1872,  which  is  substituted  for  that  enactment. 
Bosley  v.  JDavies  {uli  s^ip.)  was  a  decision  upon  sect.  17,  and 
involved  a  consideration  of  the  question  whether  proof  of  know« 
ledge  on  the  part  of  the  innkeeper  was  necessary  to  support  a 
conviction.    It  is  very  important  to  consider  the  language  which 
was  used  in  dealing  with  that  question.    In  the  course  of  the 
argument,  Cockbum,  0. J.  made  this  observation :  "  A  man  may 
be  said  to  '  suffer'  a  thing  to  be  done  if  it  is  done  through  his 
negligence  "  {tibi  sup.  p.  87).    The  decision  was  that :  "  The  case 
must  be  sent  back  to  the  justices,  with  an  intimation  of  the 
opinion  of  the  court  that  actual  knowledge  in  the  sense  of  seeing 
or  hearing  by  the  party  charged  is  not  necessary,  but  that  there 
must  be  some  circumstances  from  which  it  ma^  be  inferred  that 
he  or  his  servants  had  connived  at  what  was  going  on— construc- 
tive knowledge  will  supply  the  place  of  actual  knowledge  "  {uH 
8up.  p.  88).     That  decision  was  followed  in  Bedgate  v.  Eaynea 
{ttbi  stip.),  where  the  conviction  was  upheld  although  no  know** 
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Bond       ledge  on  the  part  of  the  appellant  that  gaming  took  place  was 
,T».       proved.    The  judgments  there  are  directly  in  point  with  regard 
to  the  present  case.    Blackbarn^  J.  said  :  ''  I  agree  that  the  mere 
1888.       fact  that  gaming  was  carried  on  on  her  premises  would  not  render 
7—        her  liable  to  be  convicted,  because  that  is  not '  suffering '  the 
prZeL^    gaming  to  be  carried  on,  and  if  the  Justices  were  of  a  different 
Suffering     opinion  they  were    wrong.      But  I    think,  if   she  purposely 
gaming—    abstained  from  ascertaining  whether  gaming  was  going  on  or  not, 
sarvanfin    ^^f  ^^  other  words,  connived  at  it,  that  this  would  be  enough  to 
charge^     make  her  liable ;  and  I  think  that  where  the  landlady  goes  to  bed 
Ignorance  0/  ^}^q  {q  gtill  answerablc  for  the  conduct  of  those  she  leaves  in 
S^V^Vi^,  charge  of  the  house,  and  if  those  persons  connive  at  the  gaming 
c«94,«.  17.    she  is  responsible '^  {ubi  sup,  p.  94).     Lush,  J.  also  said:  ^'I 
agree  that  it  is  not  necessary  that  actual  knowledge  of  the  gaming 
should  be  proved.     Sect.  17  says  that  the  owner  of  licensed  prco 
mises  who  '  suffers  ^  gaming  shall  be  liable  to  a  penalty,  and  I 
think  that  connivance  on  the  part  of  the  landlady  or  the  person 
in  charge  would  be  quite  sufficient '^  (ubi  sup.  p.  96).    It  seems 
to  me  that  those  two  cases,  added  to  Oundy  v.  Le  Oocq  {vbi  sup.), 
to  which  I  have  already  referred,  constitute  a  series  of  andio«» 
rities  against  the  appellant's  contention  on  which  we  ought  to  act ; 
and  besides  this,  it  there  were  no  authority  on  the  question,  I 
should  entertain  no  doubt  as  to  the  subject  of  the  statute.     It 
remains  to  consider  the  cases  which  were  relied  on  for  the  appel- 
lant.    In  Bomerset  v.  Hart  {ttbi  sup.)  the  justices  refused  to  con- 
vict, and  it  was  held  that  they  were  right,  on  the  ground  that 
there  was  no  evidence  to  show  any  connivance  or  wilftil  blindness 
on  the  part  of  the  landlord,  and  it  did  not  appear  that  the  servant 
was  in  charge  of  the  premises.     In  the  present  case  it  is  distinctly 
found  as  a  fact  that  the  appellant^s  servant  was  in  charge  of  the 
skittle-alley  where  the  gaming  took  place.     In  delivering  judg- 
ment in  Somerset  v.  Hart  {ubi  sup.)  Lord  Coleridge,  O.J.  said : 
"  The  only  case  cited  for  the  appellant  which  raises  any  difficulty 
in  my  mind  is  that  of  MuUins  v.  Oolliiis  [ubi  sup.),  where,  how- 
ever, I  observe  the  late  Archibald,  J.  says  that  he  does  not  intend 
in  any  way  to  interfere  with  the  maxim  that  before  a  person  can 
be  criminally  convicted  he  must  be  shown  to  have  a  mens  rea.  But 
the  true  effect  of  that  case  may,  I  think,  be  summed  up  by  saying 
that  there  the  judgment  was  in  affirmance  of  a  conviction  '*  {tM 
sup.  pp.  362,  866).    This  last  observation  applies  to  the  present 
case.    Further  on  the  Chief  Justice  says  :  "  It  may  be  observed 
further  that  the  liquor  was  served  by  a  woman,  as  to  whom  there 
was,  it  would  appear^  some  doubt  whether  she  was  not  the  appel* 
lant's  wife,  and,  if  the  magistrates  thought  she  was  his  wife^  and 
intrusted  by  him  with  the  management  of  the  house,  the  case 
would  be  brought  within  the  principle  of  the  other  cases  that  have 
been  cited''  {tAi  sup.  p.  363).     That  is  equivalent  to  saying  that 
if  the  appellant's  wife  was  engaged  in  the  management  of  the 
business  the  case  would  come  within  the   decisions  in  which 
convictions  had  been  upheld.    No  doubt  the  Chief  Justice  goe^ 
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pn  to  say^  ''  the  other  cases  ibat  were  cited  give  ine  no  difficaltj^       ^Ri> 
for^  as  it  appears  to  me,  in  all  of  them  the  judges  expressly  say      ^y^g 
that  there  must  be  something  from  which  connivance  on  the  part        ■      ' 
of  the  licensed  victualler  may  be  inferred — at  all  events  to  neces-       1888. 
sitate  a  conviction.    It  is  nowhere  held  in  those  cases  that  he  can     ^.     V. 
be  said  to  suffer  gaming  where  what  takes  place  is  not  within  his   premises-^ 
knowledge,  but  merely  within  that  of  one  of  his  servants,  and     Suffering 
there  is  no  connivance  on  his  part"  {ubi  sup.  p.  364).     The  v^'^l^of 
Chief  Justice  certainly  appears  to  have  thought  that  the  conniv-    l^^c^in 
ance  of  the  landlord  himself  must  be  inferred  in  order  to  justify     charge-^ 
a  conviction ;  but  that  is  not  so,  for  the  other  decisions  to  which  j^"^^^ 
I  have  referred  show  that  the  connivance  of  the  servant  in  charge  ss^^^aTptcf, 
of  the  premises  is  sufficient.    I  cannot  reconcile  the  statement    c  94,9. 17. ; 
contained  in  this  passage  with  the  other  decisions.    Newman  v. 
Jones  {ubi  sup.)  was  a  decision  on  other  statutes.     Moreover,  it 
appears  from  the  judgment  in  that  case  that  the  court  quashed 
the  conviction  of  the  appellants,  which  had  proceeded  on  the 
ground  that  ^'  they  were  legal  owners  of  the  property  of  the  club 
and  members  of  the  committee  "  {ubi  sup.) ;  but  if  the  decision 
was  that  the  appellants  were  not  liable  as  members  of  the  com^ 
mittee,  that  was  not  the  question  submitted  to  the  court,  for  the 
only  question  submitted  by  the  case  was,  whether  ^^  the  appellants 
as  trustees  of  the  club  were  liable.'^    In  that  case  also  neither 
Bosley  v.  Davies  {ubi  sup.)  nor  Bedgate  v.  Haynes  {ubi  sup.)  were 
adverted  to.    If  Somerset  v.  Hart  {ubi  sup.)  And  Newman  v. 
Jones  {ubi  sup.)  militate  against  the  other  decisions  to  which  I 
have  referred,  I  prefer  to  adhere  to  the  others.      For  these 
reasons  I  am  of  opinion  that  the  conviction  in  the  present  case 
was  right,  and  ought  to  be  affirmed. 

Stephen,  J. — ^I  am  of  the  same  opinion,  and  I  only  wish  to  add 
a  few  observations  on  the  cases  which  have  been  referred  to. 
The  first  case  in  point  of  time  is  MuUins  v.  Collins  {ubi  sup.) 
decided  in  1874.  That  was  a  charge,  under  sect.  16  of  the 
Licensing  Act,  1 872,  of  supplying  liquor  to  a  constable  on  duty, 
and  it  was  held  that  the  publican  was  liable  to  be  convicted, 
although  the  liquor  was  sold  by  his  servant  without  his  knowledge. 
There  the  servant  sold  the  liquor  in  the  ordinary  course  of  busi- 
ness, taking  his  chance  whether  the  constable  was  on  duty  or 
not,  and  did  not  ask,  and  the  conviction  was  upheld  on  the 
ground  that  the  wilful  ignorance  of  the*  servant  made  his  master 
responsible.  In  Bosley  v.  Davies  {ubi  sup.)  there  was  very 
unsatisfactory  proof  that  anyone  knew  that  gaming  was  going 
on,  and  the  case  was  accordingly  remitted  to  the  justices.  I  think 
this  and  all  the  other  cases  show  that  the  prohibition  is  not 
quite  absolute,  but  is  subject  to  this  limitation,  that,  in  order  to 
justify  a  conviction,  someone  must  know  or  connive  at  the 
gaming.  In  Redgaie  v.  Saynes  {ubi  sup.)  the  justices  thought 
that  the  landlady  had  been  wilfully  blind  to  what  was  happening, 
and  that  the  ludl  porter  had  acted  in  the  same  way,  but  it  was 
held  by  the  court  that  the  connivance  of  the  hall  porter,  in  whose 
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BoNp       charge  tlie  hotel  was  left^  was  sufficient  to  support  the  conviction. 

ETijrflL       ^6S^  ^wo  cases  show  that  the  connivance  of  the  servant  in 

charge  of  the  premises  is  sufficient.     In  Somerset  y*  Hart  (ubi 

1888.       sup.)  the  facts  were  somewhat  peculiar.     That  case^  unUke  the 

tT~.     others  which  have  been  referred  to,  was  a  case  where  there  had 
premises-^    been  an  acquittal  by  the  justices,  and,  moreover,  the  servant  who 

Suffering     knew  of  the  gaming  was  only  a  potman,  and  was  not  in  charge  of 
I^nowk^of  *^®  premises,  and  there  had  been  no  delegation  of  authority  to 

$a^antin    him.     This  is  how  I  understand  Bomerset  v.  Hart  {ubi  sup.)  and, 

charge^     80  understood,  it  does  not  seem  to  me  to  bo  in  conflict  with  the 

^S^"**—   other  decisions.    The  Chief  Justice  there  distinguishes  the  case 

^  ^  8671(4.  of  Mullins  v.  Collins  {ubi  sup.),  where  the  servant  either  knew 

p.  9i,«.  17.  that  the  constable  was  on  duty  or  was  wilfully  blind  to  that  fact. 
In  Somerset  v.  Hart  {ubi  sup,)  the  landlord  knew  nothing,  and 
the  potman  only  knew  of  the  gaming  as  a  fact,  but  did  not  come 
to  know  it  as  a  part  of  his  business.  In  Gundy  v.  Le  Coeq 
{ubi  sup,) J  decided  on  sect.  13, 1  said  that  the  prohibition  against 
serving  a  drunken  person  imposed  by  that  section  was  absolute. 
That  case,  no  doubt,  has  a  bearing  on  the  present  case,  but  I  do  not 
attach  so  much  importance  to  it  as  my  brother  Manisty  does.  In 
Newman  v.  Jones  (ubi  sup.)  there  is  a  mistake  in  the  judgment, 
because  Oundy  y.  Le  Oocq  {ubi  sup.)  is  there  spoken  of  as  the  case 
of  a  charge  under  sect.  16  of  selling  liquor  to  a  constable  on  duty, 
whereas  the  charge  was  under  sect.  13  for  selling  liquor  to  a 
drunken  person.  The  error,  however,  is  not  one  of  any  con- 
siderable importance.  Newman  v.  Jones  {ubi  sup.)  is  the  only 
decision  which  made  me  hesitate  at  all  in  the  present  case, 
because  at  first  it  seemed  to  me  to  have  been  held  that  there 
could  not  be  a  conviction  because  the  steward  had  acted  contrary 
to  the  orders  of  the  appellants.  But  the  trustees  of  a  club  are 
on  a  different  footing  from  a  licensed  yictualler,  who  is  the 
proprietor  of  a  house,  and  the  holder  of  a  licence.  For  these 
reasons,  I  think  that  Newman  v.  Jones  {ubi  sup.)  stands  on  its 
own  circumstances,  and  is  distinguishable  from  the  present  case. 
In  the  present  case  I  follow  Bosley  v.  Davies  {vbi  sup.)  and 
Redgate  y.  Haynes  {ubi  sup.),  and,  without  differing  from  the 
decision  in  Somerset  y.  Hart  {ubi  sup.),  I  have  come  to  the  con- 
clusion that  the  conviction  was  right,  and  ought  to  be  affirmed. 
I  can  see  no  distinction  between  the  word  ^'  permits,''  which  is 
used  in  some  of  the  other  sections,  and  the  word  '^  suffers,'' 
which  occurs  in  sect.  17.  On  general  grounds,  I  should  entertain 
no  doubt  as  to  the  intention  of  the  statute.  I  think  the  meaning 
is,  that  the  landlord  of  licensed  premises  must  prevent  that  which 
the  Act  prohibits  from  being  done  on  his  premises ;  and  if  he 
does  not  prevent  it,  so  much  the  worse  for  him.  I  wish  to  repeat, 
with  regard  to  sect.  17,  what  I  said  in  Oundy  y.  Le  Oocq  {ubi 
sup.)wit}i  regard  to  sect.  13,  that  the  statute  imposes  a  pro- 
hibitioQt 
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BuBT  St.  Edmunds. 
(Before  Pollock^  B.) 

Tuesday,  July  10,  1888. 

Bso.  v.  Ellis. 

Pretence  of  hohj  orders — Licence  to  curacy  and  institution  as 
rector  obtained  by  false  pretences  —  Celebration  of  marriage 
according  to  rites  of  the  Church  of  England  by  person  so  insU^ 
iuted — i  Geo.  4,  c.  76,  ss.  21,  22. 

Where  a  person  is  indicted  for  falsely  pretending  to  be  in  holy 
orders,  and  solemnising  matrimony  according  to  the  rites  of 
the  Church  of  England,  the  mere  licence  by  the  bishop  to  a 
curacy,  or  the  institution  by  him  to  a  benefice,  which  renders  a 
clergyman  compellable  to  perform  the  marriage  cei'emony  between 
competent  parties,  is  no  defence  if  the  person  charged  knows  of 
the  invalidity  of  the  letters  of  orders  on  which  he  ha^  been  so 
licensed  or  instituted, 

Whei'e  a  person  is  so  indicted  it  is  enough  for  the  prosecution  to 
show  that  the  letters  of  orders  which  the  person  charged  has  held 
out  to  be  genuine,  and  has  put  forward  (w  a  justification  for 
presenting  himself  a^  a  person  in  holy  orders,  are  spurious  ;  and 
it  is  not  incumbent  on  the  prosecution  to  show  that  he  had  no 
other  valid  orders. 

GEORGE  FREDERICK  WILFRID  ELLIS  was  charged 
under  4  Geo.  4,  c.  76,  s.  21,  with  falsely  pretending  to  be 
in  holy  orders,  and  solemnising  marriage  between  Harry  Last 
and  Harriet  Rosier,  on  the  26th  day  of  February,  1887,  at  the 
parish  of  Wetheringsett,  in  Suffolk*  The  prisoner  pleaded  not 
guilty.    The    facts    of   the    case  were  as  follows :   Ellis  was 
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^^-       originally  ah  usher  in  a  Koman  Catholic  school  at  Salford^  and 
jj^        was  subsequently  admitted  into  the  Church  of  England  by  tlio 

^'       Bishop  of  Truro,  now  the  Archbishop  of  Canterbury,  by  whom 

1888.       he  was  licensed  to  a  curacy  on  the  faith  of  certain  letters  of  orders 
Pretm^  of    P^^porting  that  he  had  been  ordained  by  the  Roman  Catholic 
koljf  orders-^  Bishop  of  Salford.     He  afterwards  did  work  at  Cambridge,  and 
Institution  as  filled  curacies  at  Feltham,   in   the   diocese  of  London,  and  at 
'''^'^';^;^''''*''Llanbadock,  in  the  diocese  of  St.  Asaph,  to  the  living  of  which 
pretence-^    he  was  eventually  instituted.     In  1883  Ellis  applied  to  the  Bishop 
Celebration  of  of  Norwich  to  be  licensed  to  the  curacy  of  Wetheringsett,  in 
"^""J^Xsl^  the  county  of  Suffolk,  when  he  stated  that  he  had  been  ordained 
instituted—    in  the  Church  of  Borne,  and  forwarded  to  the  bishop  his  letters 
4LGeo.  4,  c76,  of  orders,  which  were  a  certificate  of  first  tonsure,  and  certificate 
ss.  21,  22.     ^1'  ordination  as  priest.     Later  in  the  same  year  he  was  instituted 
by  the  bishop  to  the  rectory  of  Wetheringsett.     In  the  early 
part  of  1888.  the  suspicions  of  the  Bishop  of  Norwich  as  to  the 
character  of  Ellis  were  aroused,  and  he  obtained  from  him  pos- 
session of  his  letters  of  prders.     Inquiries  were  made  which  led 
to  the  present  prosecution.    At  the  trial  the  Bishop  of  Norwich 
said  that  without  the  production  of  his  letters  of  orders  he  would 
not  have  licensed  Ellis  to  the  curacy  or  instituted  him  to  the 
living  of  Wetheringsett ;   and  Dr.  Yaughan,    Roman    Catholic 
Bishop  of  Salford,  and  his  secretary  said  the  supposed  letters  of 
orders  were  spurious,  giving  reasons  why  they  were  so,  and  the 
bishop  denied  ever  having  ordained  him. 

0.  E.  Maiden  and  /.  F.  P.  Bawlinson  appeared  for  the  prose- 
cution. 

Percy  Oye  for  the  prisoner,  submitted,  first,  that  there  was  no 
evidence  that  Ellis  knowingly  and  wilfully  solemnised  matrimony 
in  contravention  of  the  terms  of  the  statute ;  next,  that,  as  he 
had  been  admitted  as  a  clergyman  by  the  Archbishop  of  Canter- 
bury, he  was  not  entitled  to  but  bound  by  law  to  perform  the 
marriage  ceremony,  though  not  de  facto  in  holy  orders ;  and, 
thirdly,  that  the  prosecution  ought  to  have  proved  that  he  was 
not  in  holy  orders  when  he  performed  the  marriage  ceremony, 
and  all  they  had  proved  was  that  the  particular  letters  of  orders 
were  spurious,  not  that  the  prisoner  had  no  other  valid  orders. 

Pollock,  B, — The  first  pomt  is  a  question  entirely  for  the  jury ; 
the  answer  to  the  second  is,  the  mere  fact  of  institution  to  a 
living  is  no  evidence  that  the  person  instituted  is  in  orders^  or 
puts  him  in  the  position  of  one  who  has  received  holy  orders,  and 
so  compellable  to  celebrate  marriages ;  as  to  the  third  pointy  the 
prosecution  have  gone  as  far  as  possible  in  proving  a  negative, 
for  the  prisoner  had  put  forward  only  two  letters  of  orders  which 
had  been  declared  on  oath  to  be  spurious. 

Grye  then  addressed  the  jury  on  behalf  of  Ellis. 

Pollock,  B.  in  his  summing  up,  told  the  jury  that  the  first 

question  they  had  to  consider  was,  whether  ElUs  had   ever 

acquired  that  position  and  status  which  made  him  an  ordained 

minister ;  and  the  next  was,  if  they  came  to  the  conclusion  he 
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Iiad  never  attained  tHat  status^  whether  he  knew  at  the  time  K>o 

when  he  married  the  two  persons  in  question  that  he  had  never  sujs. 

been  ordained.     His  Lordship  then  reviewed  the  evidence.  ^— ^ 

The  jury,  after  a  few  minutes'  deliberation,  found  the  prisoner  WS8. 

Pollock,  B.,  in  sentencing  the  prisoner  to  seven  years'  penal  hofy  wden^ 
servitude,  said :  It  is  my  duty  to  say  that  this  offence  has  been  Instiuuhnxu 
and  ought  to  be  considered  by  the  law  as  one  of  a  very  serious      ^  ^^^ 
character.     It  it  a  deceitful  discharge  of  a  very  high  duty — a    preunce^ 
duty  which  is  cast  upon  all  clergy  of  this  Church  by  kw — a  duty  Velebrationof 
which,  it  is  true,  they  cannot  decline  to  perform  without  being  ""^^JST*©^ 
made  liable  to  civil  consequences.      But  the  consequence  of  acts  iutimed^ 
like  yours  to  those  who  qome  to  be  married  before  you  may  be  *  ^^^*^^' 
serious,  and  at  one  time  they  were  extremely  serious.  ^    '    * 
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Sept.  24  and  25, 1888. 

(Before  Chabubs,  J*) 

Reg.  v.  Glostbb  (a) 

Practice — AdmissibiUiy  of  evidence — Statements  of  deceased  a^  to 
bodily  condition  and  its  cause^^Dyvng  declaration'^Death 
resulting  from  unlawful  operation. 

Upon  an  indictment  for  murder,  statements  made  by  the  deceased, 
in  the  absence  of  the  prisoner,  are  admissible  as  evidence  of  the 
bodily  condition  of  the  deceased,  so  far  as  they  relate  to 
symptoms  contemporaneous  with  the  making  of  the  statement,  in 
order  to  prove  that  her  death  resulted  from  the  condition  she 
was  then  in. 

Such  statements  are,  however,  inadmissible  so  far  as  they  narrate 
the  cause  of  the  symptoms,  and  cannot  be  given  in  evidence  to 
prove  that  the  condition  of  the  deceased  was  caused  by  the  act  of 
any  particular  person. 

The  result  of  the  various  decisions  with  regard  to  the  admissibility 
of  dying  declarations  is  that  a  dying  declaration  is  only 
admissible  in  evidencs  where  it  appears  thai  at  the  time  it 
was  made  the  decla/rant  had  an  wnqualUied  belief  in  the 
nearness  of  death;  that  is  to  say,  a  belie/  unthout  hope  that  he  or 
she  was  ahoiU  to  die. 

(a)  Reported  by  Abtbdr  Gm.  Esq.,  Barrister-ai-Law. 


hons. 
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Rw.  Where,  therefore,  the  strongest  evidence  that  a  person  at  the  time 

Gconnu  ^  making  a  statement  had  such  a  belief  was  that  within  half 

....»  an  hour  of  such  statement  being  made  she  had  said,  "  I  do  noi 

188S.  think  I  shall  be  long  with  you;''  and  that  after  the  statement 

p^!^f,^^  had,  at  the  request  of  a  doctor,  been  made,  the  declarant,  in 

AdmisdbiHty  answer  to  the  doctor's  question,  "  Do  you  make  this  statement 

cf  evidence-'  with  the  fear  of  death    before  your  eyes?"    had  answered, 

Dying  dedara*       €t  Yes  "  : 

Held,  that  such  evidence  did  not  warrant  the  conclusion  that  the 
statement  had  been  made  under  a  settled  hopeless  eapectaiion  of 
immediate  death,  so  as  to  render  it  admissible. 

THE  defendaatj  a  medical  man>  was  indicted  for  the  murder  of 
Eliza  Schumaclierj  by  performing  upon  her  an  operation  for 
the  purpose  of  procuring  abortion  which  resulted  in  her  death. 
The  deceased  was  a  married  woman  separated  from  her  husband, 
and  carrying  on  business  as  a  dressmaker  at  Moreton-place^ 
Pimlico. 

In  Aprils  1888,  she  went  to  a  Dr.  Crane,  and,  haying  informed 
him  that  she  was  pregnant,  invited  him  to  procure  a  miscarriage. 

Dr.  Crane  made  an  examination  and  pronounced  her  not 
pregnant.  Dissatisfied  with  this  opinion,  Eliza  Schumacher 
called  upon  the  defendant,  and,  according  to  his  statement, 
made  a  similar  proposition  to  him.  She  was  also  at  this  time  in 
communication  with  a  Dr.  Tarrico,  of  Wardour-street.  The 
last  occasion  upon  which  she  visited  the  prisoner  was  on  the  11th 
day  of  June. 

On  the  18th  day  of  June  she  was  seized  with  violent  pain,  and, 
according  to  the  medical  evidence,  the  injuries  to  which  she  ulti- 
mately succumbed  were  inflicted  on  that  day.  A  witness,  Mary 
Hull,  said  that  the  prisoner  called  at  the  house  in  Moreton-place 
on  that  day.  This  was  denied  by  the  prisoner,  but  it  was  not 
disputed  that  a  telegram  was  sent  to  him  on  the  following  day 
(June  19th),  in  conseqaence  of  which  he  called  to  see  the 
deceased. 

On  the  following  day  (June  20th)  Mrs.  Baker,  a  sister  of 
Eliza  Schumacher,  called  upon  the  prisoner  and  asked  him  to 
attend  the  deceased,  which  he  declined  to  do. 

On  the  22nd  day  of  Jane  Dr.  Crane  was  called  in,  who  found 
the  deceased  suffering  from  peritonitis,  and  he,  in  conjunction 
with  Dr.  Frankish,  took  down  in  writing  from  her  a  statement  as 
to  the  cause  of  her  condition.  From  this  time  she  continued  to 
sink,  and  eventually  expired  on  the  27th  day  of  June.  During 
the  time  which  elapsed  between  the  infliction  of  the  injuries  and 
her  death,  the  deceased  in  the  prisoner's  absence  made  a  number 
of  oral  statements  as  to  her  bodily  condition,  her  sufferings,  and 
the  person  who  had  caused  them. 

A  post-mortem  examination  of  the  body  was  made  bv  Dr. 
Crane,  acting  with  another  surgeon,  from  which  it  appeared  that 


CRIMINAL  LAW  CASES.  478 

she  had  not  been  pregnant.     There  was  a  wonnd  in  the  nteraSj  Rro. 

extending  along  the  posterior  wall  and  emerging  at  the  fandns^  Glmmr. 

about  two  inches  in  length.    At  the  extremity  of  the  wonnd  and  . 

within  the  pelvic  cavity  was  some  cotton  wool.     The  cause  of  1888. 

death  was  peritonitis  induced  by  the  wound  and  the  presence  of  pJZT^^ 

the  cotton  wool.  AdmissikiiU^ 

The  oral  statements  of  the  deceased  and  the  written  statement  of  evidence^ 
taken  by  Dr.  Crane  were  tendered  as  evidence  by  the  prosecu-  ^if»'^.*^'a^- 
tion* 

Poland  {Mead  with  him)  for  the  Crown^  contended  that  the 
oral  statements  of  the  deceased,  giving  the  cause  of  her  condition 
and  naming  the  person  who  had  caused  it,  were  admissible  in 
evidence  as  exceptions  to  the  rule  excluding  hearsay,  upon  the 
ground  that  they  contained  expressions  of  bodily  feelings: 
{Aveson  v.  Lord  Kinnaird,  6  East,  188  ;  Beg.  v.  Palmer,  Short- 
hand Report,  Stephen's  Digest  of  the  Law  of  Evidence,  p.  18.) 
That  it  was  impossible  to  admit  part  of  such  a  statement  and 
exclude  the  rest,  and  therefore  the  statements  must  be  admitted  in 
their  entirety :  (Phillipps  on  Evidence,  10th  edit.  vol.  I.,  pp.  149- 
151.)  He  also  contended  that  some  of  the  statements  were 
admissible  as  res  gestce  in  the  same  way  as  the  complaint  of  a 

Eerson  immediately  after  an  assault  has  been  committed  upon 
im  :  {Thomson  v.  Trevamo7i,  Skin.  402,  cited  by  Lord  Ellen- 
borough,  C.J.  in  Aveson  v.  Lord  Kinnaird,  6  East,  193  j  Beg.  v. 
Foster,  6  0.  &  P.  325 ;  Russell  on  Crimes,  5th  edit.  vol.  III., 
p.  352.) 

0.  F.  Oill  ajid  Avory,  for  the  prisoner,  contended  that  the  state- 
ments must  be  restricted  to  the  contemporaneous  feelings  of  the 
deceased  at  the  time  of  making  the  complaint.  It  would  be 
useless  to  confine  the  admission  of  dying  declarations  within 
strict  limits,  if  mere  statements  such  as  these  not  made  in  expec- 
tation of  death  were  admissible.  That  a  witness  cannot  be  asked 
what  the  deceased  said  as  to  the  cause  of  her  ailments  :  a  com- 
plaint being  only  admissible  as  confirmatory  of  the  evidence  of  a 
witness  who  has  been  called :  {Beg.  v.  Megson,  9  C.  &  F.  420 ; 
Beg.  V.  Outtridge,  9  C.  &  P.  472 ;  Beg.  v.  Osborne,  1  C.  &  M. 
622.) 

Chablis,  J. — Mr.  Poland  proposes  to  ask  the  witness  what  the 
deceased  said  as  to  her  bodily  condition  and  what  had  been  done 
to  her.  My  judgment  is  this  :  that  the  statements  must  be  con- 
fined to  contemporaneous  symptoms,  and  nothing  in  the  nature 
of  a  narrative  is  admissible  as  to  who  caused  them,  or  how  they 
were  caused. 

The  evidence,  so  far  as  it  relates  to  the  deceased^s  belief  in  the 
nearness  of  death  at  the  time  of  taking  the  written  statement 
and  alleged  dying  declaration,  was  as  follows : 

Emily  Mand  Baker :  t  am  a  sister  of  the  deceased.  Oa  Thursday,  Jane  21st,  she 
said  I  **  I  do  not  think  I  shaU  erot  get  np  again.**  On  Wednesday,  Jane  20th,  she 
said  r  «*  I  hope  I  shaU  get  well  for  the  sake  of  the  child.**  In  June  28rd  and  24th  she 
again  said :  <*  I  do  not  think  I  shaU  get  up  again.*' 

OroM-eumined :  I  said  before  the  coroner  that  my  sister  said  she  hoped  she  wonld 
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get  well,  but  did  not  think  bo.  I  said  before  the  magistrate  that  my  dster  said,  **  I  de 
not  expect  that  I  shall  ever  get  off  this  bed  aliye."  She  repeated  that  OTory  day  until 
she  died. 

Elizabeth  Burls :  On  Wednesday,  Jane  20th,  the  deceased  said:  **I  am  Tery  moch 
1888.         better." 

....  Anne  Beresford :  I  am  a  sister  of  tiie  deceased.    On  Friday,  June  22nd,  ahe  said, 

i\tictioe—     ^  I  think  I  shidl  noTor  get  np  again.*'    In  the  OToning  of  the  same  day,  after  the 

Admissibility    doctors  had  gone,  I  asked  her  to  write  down  what  she  wanted  done.    She  arranged 

of  evidemx—  ^hat  if  she  died  I  shonld  manage  her  affairs,  sell  her  f  amitnre,  send  back  work  to 

Jjying  declara.  different  people,  and  look  after  her  child.    This  was  talked  of  on  different  occasions 

tions.         subsequently.    She  last  referred  to  the  child  on  June  25th  or  26th.    I  was  present 

when  Dr.  Crane  took  the  statement  on  Jnne  22nd.  When  signing  her  name  ahe  said, 

'*I  am  very  bad,  I  cannot  write  any  more."    Nearly  every  day  until  she  died  she 

repeated,  "  I  do  not  think  that  I  shall  be  long  with  you."    She  said  so  half  an  hour 

after  the  statement  was  taken. 

Cross-examined :  No  doctor  ever  told  her  that  she  was  going  to  die.  She  asked 
Dr.  Crane  whether  he  thought  she  would  get  well.  Dr.  Crane  encouraged  her  to 
belieye  she  was  not  going  to  die.  The  directions  she  gave  were  to  be  carried  out  in 
case  she  died. 

Charles  Crane :  I  am  a  medical  man.  I  was  called  in  to  see  the  deceased  on  Friday, 
June  22nd.  I  did  not  tell  the  deceased  anything  about  her  condition,  as  far  as  I  can 
remember.  I  went  away,  and  returned  later  witii  Dr.  Frankish.  In  the  presence  of 
Mrs.  Beresford  and  Dr.  Frankish  I  told  the  deceased  that  I  wanted  her  to  make  a 
statement  as  to  the  cause  of  her  condition,  which  I  shonld  take  down  in  writing.  Sho 
made  a  statement,  and  I  took  it  down  as  nearly  as  possible  in  her  own  language.  I 
asked  her,  "  Do  you  make  this  statement  with  the  fear  of  death  before  your  eyes  ?  " 
She  answered  <' Yes."  I  said  I  would  put  that  down.  When  it  was  finished,  I  read  it 
oyer  to  her  and  said,  **  You  may  make  any  addition  or  correction  yon  like."  Sho 
said  nothing.  As  I  was  going  away  I  said  to  her,  **  Now,  perhaps  you  will  get  wdL" 
She  said,  "  No." 

Cross-examined :  I  did  not  tell  her  for  what  purpose  the  statement  was  taken,  or 
that  a  medical  man  might  be  put  on  his  trial  for  his  life.  Before  the  magistrate  I 
said,  '*  I  asked  her  whether  she  thought  she  was  dying,  and  she  answered  she  did  not 
think  she  would  recover.  I  never  told  her  she  was  dying,  but  I  did  not  enoonrage 
her  to  believe  she  would  recover." 

By  the  Court :  I  told  her  that  I  wished  her  to  make  a  statement.  It  was  not  taken 
on  her  request 

George  Fincham :  I  am  a  medical  practitioner.  I  was  called  in  to  see  the  deceased 
on  June  22nd.  1  found  her  in  the  last  stage  of  peritonitis.  I  volunteered  to  her  that 
her  condition  was  most  perilous.  I  told  her  just  short  of  saying  tixat  she  would  not 
recover. 

William  Frankish :  I  am  a  medical  man,  and  was  present  when  Dr.  Crane  took 
down  the  statement  of  the  deceased.  I  remember  Crane  asking  her,  "  Do  you  make 
this  statement  with  the  fear  of  death  before  your  eyes  ?  "  She  said  **  Yes,"  and  he  said, 
*'  May  I  add  that  to  the  statement?  "  Crane  then  said,  in  a  casual  way,  ''Now,  perhaps 
you  will  recover."    She  said,  "  No,  no." 

Cross-examined :  I  never  told  her  that  she  was  dying. 

Poland  contended  tbat^  in  the  first  place^  the  statement  was 
admissiblej  because  it  was  read  over  to  the  prisoner^  and  com- 
mented upon  by  him .  He  woald  not^  howeYer^  tender  it  in  evidence 
on  that  groandj  bat  sabmitted  it  was  admissible  as  a  dying 
declaration.  That  was  a  qaestion  of  fact  for  the  court.  It 
could  not  be  disputed  that  at  the  time  the  statement  was  made 
the  deceased  was  in  fact  a  dying  woman.  It  was  further  necessaiy 
that  his  Lordship  should  be  satisfied  that  she  had  no  hope  of 
recovery,  and  knew  she  was  past  all  hope.  The  last  case  upon  the 
subject  was  Reg.  v.  Jenkins  (L.  Rep.  1  0.  C.  R.  187 ;  11  CoxG.  0. 
267.)  He  called  the  attention  of  the  court  to  the  judgment  in  that 
case.  ByleSj  J.  said  that  there  must  be  an ''  expectation  of  impend- 
ing  and  almost  immediate  death."  The  rule  of  law  was  plain,  but 
each  case  depended  upon  its  own  circumstances.    Here   the 
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woman  toibk  to  her  bed  on  Monday^  the  18th'  day  of  Jane^  and       Hm; 
never  left  it.     She  went  steadily  from  bad  to  worse,  continaing     Qj^^^^^g^ 

in  great  pain.     On  Friday,  the  22nd,  Dr.  Crane  was  sent  for.        ^ , 

Additional  skill  was  called  in  in  the  person  of  Dr.  Fincham,  who        1888. 
certainly  led  her  to  believe  that  she  was  in  a  perilous  condition,     p^^^  ^ 
It  had  been  elicited  by  the  counsel  for  the  prisoner  that  Dr.  Crane  Admissibility 
did  not  inform  the  deceased  that  she  was  dying,  but,  on  the  n/'  evidence^ 
contrary,  encouraged  her  to  hope.    It  was  the  duty  of  a  medical  ^a^f^j^^^ra- 
man  not  to  frighten  his    patient.      But    everyone  about  the 
deceased  seemed  to  have  believed  that  she  was  dying.    Was  it 
credible  that  what  was  apparent  to  everyone  else  was  unknown 
to  herself,  having  regard  to  her  pain  and  suffering  7     Again> 
there  was  the  conversation  as  to  the  disposition  of  her  property, 
as  to  what  was  to  happen  in  the  event  of  her  death,  what  was  to 
become  of  her  child.     These  were  all  matters  for  the  considera- 
tion of  the  court.     While  making  the  statement  she  had  to  be 
propped  up  in  bed,  and  the  effort  told  upon  her.     She  was  then 
distinctly  asked  :  *^  Do  you  make  this  statement  with  the  fear  of 
death  before  your  eyes  ? ''     To  which  she  answered   "  Yes.'' 
Was  not  that  expression  one  in  common  parlance  ?    Did  it  not 
mean,  as  the  fact  was,  '^  almost  immediate  death  ? ''     There  was 
nothing  to  show  that  the  deceased  did  not  mean  what  she  said-—* 
namely,  that  she  made  the  statement  with  the  fear  of  death  before 
her  eyes.     On  the  Monday  morning  she  said  to  Mrs.  Baker,  '^  I  do 
not  think  I  shall  ever  get  off  this  bed  alive.''     It  was  submitted 
that,  within  the  rule  laid  down  by  Stephen,  J.,  in  his  Digest  of  the 
Iiaw  of  Evidence,  the  deceased  made  the  statement  knowing  that 
death  was  impending,  and  that  therefore  it  was  admissible. 

QUI  contended  that  the  admission  of  evidence  of  this  character 
was  an  anomaly.  He  would  ask  the  court  to  observe  the  dictum  of 
Byles,  J.  {Beg.  v.  Jenkins,  L.  Rep.  1  C.  0.  R.  187;  11  Cox  C.  C. 
257),  that  these  declarations  should  be  admitted  ''  not  merely  with 
scrupulous  but  almost  with  superstitious  care."  It  was  a  state- 
ment, amounting  to  a  charge  against  some  person,  not  made  as 
the  spontaneous  act  of  the  deceased,  but  made  at  the  suggestion 
of  a  doctor  who  thought  that  a  statement  ought  to  be  taken. 
The  evidence  failed  to  show  that  the  deceased  was  in  any  way 
alive  to  the  consequences  that  might  ensue  from  such  a  state- 
ment. The  question  was  not  whether  she  thought  she  would 
not  recover,  but  whether  she  made  the  statement  having  at  the 
time  a  settled  hopeless  expectation  of  death,  and  no  hope  what- 
ever of  recovery.  She  must  have  believed  that  death  was 
impending.  It  was  not  enough  that  she  believed  she  had 
received  a  wound  from  which  death  must  ensue ;  the  statement 
must  have  been  made  ''  under  the  impression  of  almost  immediate 
dissolution":  {Iteg.  v.  Van  Butchell,  8  C.  &  P.  631). 
{Ghables,  J. — ^In  Beg.  v.  Beaney  (7  Cox  C.  C.  211)  there  is  a 
note,  ^'  Van  Butchell's  case  seems  so  closely  in  point  that  it  must 
be  considered  as  overruled  by  the  decision  in  the  principal  case."] 
Oill,  continuing,  said  Beg.  v.  Van*  Butchell  was  quoted  in  the 
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Rio.       text-books^   and  has  not  been   specifically  overralecl.      There 

Gloetbl     ^^'  however,  later  cases  than  either  of  the  two  last  qaoted. 

...        He  would  submit  as  a  very  high  anthority  the  case  of  Meg.  v. 

1888.        Osman  (15  Cox  C.  C.  1),  tried  at  the  Central  Criminal  Coart 

iVffdffoi—    ^®''®'^  Lush,  L.J.  as  late  as  1881.   The  judgment  was  as  follows  : 

AdmMbUUy  ''  The  admission  of  a  dying  declaration  is  a  strong  exception  to 

of  evidnce^  the  rule  of  law  that  statements  made  behind  the  back  of  the 

^'Hion^^'^'  V™^^^^  cannot  be  given  in  evidence.     A  dying  declaration  is 

admitted  in  evidence  because  it  is  presumed  that  no  person  who 

is  goiug  into  the  presence  of  his  Maker  will  do  so  with  a  lie  on 

his  lips.    But  the  person  making  the  declaration  must  entertain 

a  settled  hopeless  expectation  of  immediate  death.    If  he  thinks 

he  will  die  to-morrow  it  will  not  do.    The  statements  in  the 

S resent  case  seem  to  me  deficient  in  the  most  essential  feature  of 
ying  declarations — ^namely,  the  fear  of  immediate  death.  The 
words  here  used  amount  to  nothing  more  than '  I  am  in  great 
danger;  I  fear  I  must  die/  I  find  no  stage  at  which  the 
deceased  had  a  settled  hopeless  expectation  of  immediate  death. 
Care  must  be  taken  that  statements  are  not  admitted  unless  this 
rule  is  strictly  complied  with."   Li  the  present  case  the  questions 

?ut  to  the  deceased  were  with  reference  to  her  eventual  recoTery. 
he  strongest  statement  she  made  was,  **  I  do  not  think  I  shall 
recover.'^  No  doctor  at  any  stage  told  her  that  she  would  not 
recover.  She  never  said  that  she  was  certain  she  was  going  to 
die.  In  fact,  she  was  in  the  state  of  mind  of  a  person  who  is  very 
ill,  but  not  in  such  a  mental  condition  as  would  clothe  her  words 
with  what  is  considered  equivalent  to  the  sanction  of  an  oath. 
Finally,  with  regard  to  her  making  the  statement  "  with  the  fear 
of  death  before  her  eyes,"  that  was  put  to  her  in  the  form  of  a 
leading  question,  to  which  she  answerra  "  Yes."  He  would  sabmit 
to  the  court  that  there  was  no  evidence  that  she  made  the  decla- 
ration "  with  a  settled  hopeless  expectation  of  immediate  deaths" 
and  that  accordingly  it  should  not  be  admitted. 
Poland  in  reply. 

Chaslss,  J. — ^The  law  casts  upon  me  in  this  case  a  vexy  heavy 
responsibility — ^the  responsibility  of  saying  whetiber  a  dying 
declaration,  as  it  is  called,  is  or  is  not  admissible  in  evidence. 
The  result  of  the  decisions  upon  this  subject  is  this :  that  there 
must  be  an  unqualified  belief  in  the  nearness  of  death ;  there 
must  be  a  belief  without  hope  in  the  declarant  that  he  is  about  to 
die.  The  language  of  the  learned  judges  in  the  different  cases 
has  varied,  but  that  is  the  result.  In  one  case,  for  instance,  it  was 
laid  down  that  "  every  hope  of  this  world  must  be  gone  "  :  (Eyi«, 
C.B.,  WoodoKVs  case,  1  Leach  C.  C.  p.  502.)  In  another  (Reg. 
V.  Peel,  2  F.  &  F.  p.  21)  WiDes,  J.  says:  '' It^must  be  proved  that 
the  man  was  dying,  and  there  must  be  a  settled  hopeless  expecta- 
tion of  death  in  the  declarant."  In  the  latest  case  of  all  (&g.  ▼• 
Osman,  15  Cox  C.  C.  jj.  1)  Lush,  L.J.  lays  down  the  principle  in 
these  terms:  "A  dying  declaration  is  admitted  in  evidence 
because  it  is  presumed  that  no  person  who  is  immediately  going 
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into  the  presence  of  bis  Maker  will  do  so  with  a  lie  on  his  lips.  Bu. 
Bat  the  person  making  the  declaration  mast  entertain  a  settled  qj^^^^ 
hopeless  expectation  of  immediate  death.  If  he  thinks  he  will  -  - 
die  to-morrow  it  will  not  do/'  That  is  the  judgment  of  Willes^  J.  1888* 
with  this  addition^  that  Lnsh^  L.J.  inserts  the  word  ''  immediate^''  pTlT 
before  death,  and  goes  on  to  say :  '^  If  he  thinks  he  will  die  to-  AdmUsibiUt^ 
morrow  it  will  not  do.''  With  the  greatest  deference  to  the  of  eoideee^ 
latter  very  learned  judge  I  would  rather  prefer  to  adopt  the  l^jf^y.^^^^' 
language  of  VVilles,  J.  and  say  that  the  declarant  must  be  under 
a  "  settled  hopeless  expectation  of  death."  ^'  Immediate  death  " 
must  be  construed  in  the  sense  of  death  impending,  not  on  the 
instant,  but  within  a  very,  very  short  distance  indeed.  These  are 
the  principles  that  have  been  laid  down  and  are  to  guide  me  in 
the  exercise  of  my  judgment.  It  is  no  doubt  a  matter  which 
demands  the  most  anxious — and  I  have  given  it  my  best— con- 
sideration. The  admission  is  a  ereat  anomaly  and  ought  only  to 
be  allowed  "  with  scrupulous  and  almost  superstitious  care  "  (see 
Byles,  J.,  Beg.  v.  Jenkins,  L.  Rep.  1  0.  0.  R.  198),  and  for 
this  obvious  reason:  that  the  prisoner  is  not  present  when  it 
is  made ;  there  is  no  opportunity  for  cross-examination,  and  it  is 
not  made  under  the  sanction  of  an  oath.  I  have  to  apply 
my  mind  in  the  present  case  to  this  question,  Can  I  come  to  the 
conclusion,  looking  at  the  evidence  as  a  whole,  that  at  the  time 
the  deceased  made  this  statement  she  was  under  a  settled 
hopeless  expectation  of  death  7  And  I  have  come  to  the  con- 
clusion that  I  cannot.  The  whole  of  the  facts  must  be  looked  at 
from  first  to  last ;  and  I  may  say  before  I  refer  to  the  evidence  in 
detail  that  it  goes  no  further  than  this :  that  the  woman  thought 
that  she  was  dying,  thought  that  she  would  not  recover,  but  in 
my  judcrment — ^and  it  is  a  most  difficult  thinsr  to  form  a  ludg- 
mint  ofwhat  was  passing  throagh  the  mind  of  this  nnfortnnato 
woman — she  did  not  entirely  give  up  hope.  And  unless  I  can 
come  to  the  conclusion  that  every  hope  was  extinguished  and 
gone  I  cannot  admit  the  statement.  On  Thursday,  the  2l8t  day 
of  June,  she  said  to  Mrs.  Baker,  '^  I  don't  think  I  shall  ever  get 
np  affain."  On  the  Saturday  she  said,  "  I  hope  I  shall  get  weU, 
but  do  not  think  so."  Mrs.  Beresford,  in  her  evidence,  says : 
''  After  the  doctors  had  gone  on  the  Friday,  I  asked  her  to  write 
down  what  she  wanted  done."  And  it  seems  to  mo  that  the  fair 
result  of  Mrs.  Beresford's  evidence  that  the  directions  given 
by  the  deceased  about  her  child  and  property  were  such  as  a 
woman,  in  a  severe  illness,  would  say  her  sister  ought  to  carry 
out  in  case  she  should  die.  On  the  Monday  or  Tuesday  before 
her  death  she  last  referred  to  her  child,  and  on  the  Monday 
morning  she  said  "  She  felt  sure  she  would  never  get  up  alive 
again*"  Nearlv  every  day,  as  long  as  she  could  speax,  she 
said  the  same  thing.  ^'I  do  not  think  I  shall  be  long  with  you." 
She  says  so  within  half  an  hour  of  making  the  declaration — and 
I- do  not  consider  that  the  expression  of  a  person  with  a  "  settled 
hopeless  expectation  of  death*"    Moreover,  the  statement  was 
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Rko.  not  a  volantary  one^  bat  was  made  at  the  instance  of  Dr.  Crane. 

Glostb  Taking  the  circumstances  altogether^  I  cannot  come  to  the  con- 

'  clasion  that  the  woman  when  she  made  that  statement  was  under 

1888.  a  settled  tiopeless  expectation  of  immediate  death,  giving  the 

BL."^_  word  '^  immediate ''  the  interpretation  which  it  has  received  nnder 

AdmissibiUty  the  authorities  which  I  have  cited.     Under  these  circumstances  I 

of  evidence--  cannot  admit  the  dying  declaration. 

^■^'Itftwr^"^'      ^^^^"^^  *^®^  intimated  that  the  case  for  the  prosecution  could 
not  proceed. 

Verdict,  Not  guilty. 
Solicitor  for  the  prosecution^  The  Treasury  Solicitor. 
Solicitor  for  the  defence^  W.  F.  Stokes. 


QUEEN^S  BENCH  DIVISION, 

Wednesday,  May  9,  1888. 

(Before  Lord  Coleeidgb,  C.J.,  Pibld  and  Wills,  JJ.) 

B'C  Alice  Woodall.  (a) 

Extradition — Fugitive  criminal — Surrender  of,  to  United  States-^ 
Provision  that  criminal  should  not  he  tried  for  offence  other  than 
the  offence  for  which  surrender  was  granted — Whether  there  is 
such  provision  in  the  law  of  the  United  States — The  Extradition 
Act,  1870  (33  ^  34  Vict,  c,  52),  s,  3,  svh-sect.  2,  and  s.  27— 
The  Ashburton  Treaty  o/1842,  art.  10. 

A  fugitive  criminal  was  committed  to  prison  under  the  Extradition 
Act  of  1870  for  forgery,  alleged  to  have  been  committed  in  the 
State  of  New  York. 

A  rule  nisi  for  a  habeas  corpus  was  obtained  on'  behalf  of  the 
prisoner,  on  the  ground  that  there  wa^  not  sufficient  provision 
made  by  the  Government  of  the  United  States  that  the  prisoner 
should  not  be  tried  for  an  offence  other  than  the  offence  for  which 
her  surrender  was  demanded,  a  provision  required  by  suh-sect.  2 
of  sect.  3  of  the  Extradition  Act  of  1870. 

Held  {discharging  the  rule),  that,  since  the  decision  of  the  Supreme 
Cowrt  of  the  United  States  in  the  case  of^  the  United  States  v. 
Rauscher  (12  Davis's  Sup.  Ct.  Rep.  407),  ajudgm^ent  binding 

.    .  (a)  Reportecl  by  Hbmbt  LnQBi  Esq.,  BurUier^t-lAw. 
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upon  all  courts,  both  State  Ootcrts  and  Federal  Courts,  within     B»  Aucw 
the  limits  of  the  United  States,  the  required  provision  had  been     ^^"^^"^ 
made  by  the  law  of  the  United  States,  and  that  such  provision       iggg. 
was  to  be  read  in  the  words  of  the  Ashburton  Treaty,  and  that        ^-77 
the  AshbvHon  Treaty  was  to  be  construed  as  if  that  provision  ^^^^^^i^;^ 
were  incorporated  into  the  lOth  article  of  the  Treaty,  and  that,   —  Trial  for 
consequently,  provision  is  made  by  the  law  of  the  United  States  offence  other 
that  a  fugitive  criminal  shall  only  be  tried  for  those  offences  '^^^JJ^ 
for  which  he  is  surrendered,  as  required  by  svb-sect.  2  of  sect.  8      dited  — 
of  the  Extradition  Act  of  1870.  AMunon 

•^  •'  Treaty,  1842» 

RULE  nisi  for  a  wrifc  of  habeas  corpus  to  discharge  *^®  oo*^* «?  77- , 
prisoner,  Alice   Woodall,  who  was  in  custody,  upon  an  ^  gg  ^^  3  ^2)J 
application  made  under  the  10th  section  of  the  Extradition  Act         27. 
18/0,  upon  two  charges  of  forgery,  alleged  to  have  been  com- 
mitted in  the  State  of  New  York. 

The  rule  had  been  obtained  on  behalf  of  the  prisoner,  upon  the 
ground  that  there  is  no  sufficient  provision  made  by  the  Govem- 
ment  of  the  United  States  that  she  may  not  be  tried  for  an  offence 
other  than  that  for  which  she  might  be  extradited,  as  required  by 
Bub-sect.  2  of  sect.  3  of  the  Extradition  Act,  1870,  which  is  as 
follows : 

A  fngitlTe  erimiiud  shall  not  be  snrrendered  to  a  foreign  State,  nnlesB  proTision  ia 
made  by  the  law  of  that  State,  or  by  arrangement,  that  the  fogitive  oriminal  shall 
not,  nntil  he  has  been  restored  or  had  an  opportanity  of  returning  to  Her  Majesty's 
dominions,  be  detained  or  tried  in  that  foreign  State,  for  any  offence  committed 
prior  to  his  surrender  other  than  the  extradition  crime  proyed  by  the  facts  on  whioh 
the  surrender  is  grounded. 

Sect.  27  provides : 

The  Acts  specified  in  the  third  schedule  to  this  Act  are  hereby  repealed  as  to  the 
whole  of  Her  Majesty's  dominions,  and  this  Act  (with  the  exception  of  anything 
contained  in  it  which  is  inconsistent  with  the  treaties  referred  to  in  the  Acts  so 
repealed)  shall  apply  (as  regards  crimes  committed  either  before  or  after  the 
passing  of  this  Act),  in  the  case  of  the  foreign  States  with  which  those  treaties  are 
made,  in  the  same  manner  as  if  an  Order  in  Council  referring  to  such  treaties  had 
been  made  in  pursuance  of  this  Act^  and  as  if  such  order  had  directed  that  every 
law  and  ordinance  whioh  is  in  force  in  any  British  possession  with  respect  to  such 
treaties  should  have  effect  as  part  of  this  Act. 

Amongst  the  Acts  so  repealed  is  an  ''  Act  for  giving  effect  to 
a  Treaty  between  Her  Majesty  and  the  United  States  of  America 
for  the  apprehension  of  certain  offenders  "  (6  &  7  Vict.  c.  76), 
22nd  Aug.  1843.  The  preamble  of  this  Act  sets  ont  the 
10th  article  of  the  Ashburton  Treaty  of  1842  as  follows : 

It  was  agreed  that  Her  Majesty  and  the  said  United  States  should,  upon  mutual 
requisition  by  them,  or  their  Biinisters,  ofBcers,  or  authorities  respectively  made, 
deliver  up  to  justice  all  persons  who,  being  charged  with  the  crime  of  murder,  or 
assault  with  intent  to  commit  murder,  or  piracy,  or  arson,  or  robbery,  or  forgery,  or 
the  utterance  of  forged  paper,  committed  within  the  jurisdiction  of  eitiier  of  the  high 
oontraeting  parties,  should  seek  an  asylum,  or  should  be  found  within  the  territories 
of  the  other,  provided  that  this  should  only  be  done  upon  such  evidence  of  criminality 
as  according  to  the  laws  of  the  place  where  the  fugitive  or  person  so  charged  should 
be  found,  would  justify  his  approhension  and  commitment  for  trial,  if  the  crime  or 
offence  had  been  there  committed,  and  the  respective  judges  and  other  magistrates  of 
^e  two  Gk>V0mments  shall  have  power,  jurisdiction,  and  authority,  upon  complaint 
made^niidar  o^th,  to  issue  a  inurrant  for  the  apprehension  of  the  fugitive  or  person  so 
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Re  Aucv  charged,  that  he  may  he  hrought  before  suoh  jadgee  or  magirtratea  respectively,  to 

WoODALb  ^0  ^^'^  that  the  evidence  of  orimioality  might  be  heard  and  conBidered,  and  if  on 

each  hearing  the  evidence  shonld  be  deemed  sufficient  to  sostain  the  charge,  it  shonld 

1888.  ^  t^®  d^^  o'  ^^  examining  jadge  or  magistrate  to  certify  the  same  to  the  proper 

.....  executive  authorityi  that  a  warrant  might  issue  for  the  surrender  of  such  fugitive. 

-S  is?  Sir  B.  Wehster,  Q.C.,  A.-G.,  (Sir  E.  OlarTce,  Q.O.,  S.-G.  and 
offence  other  22.  8.  Wright  with  him)  ahowed  cause  against  the  mie. — The 
than  offence  for  groand  upon  which  thig  rule  was  obtained  was  that  there  can  be 
^dUuT-^^  no  extradition  in  this  case^  because  there  is  no  arrangement  with 
AMurton  America^  under  sub-sect.  2  of  sect.  3  of  the  Extradition 
^^^^10  ?1^'  Act  of  1870.  The  defendant  was  arrested  on  a  charge  of  forgery, 
dS^  Si  Viet'  ^^^  there  can  be  no  doubt  that  forgery  is  one  of  the  offences  for 
c52,  tf«.d  (2>  which  extradition  can  take  place  between  England  and  America^ 
^*  so  that  the  only  point  that  now  arises  is^  whether  or  not  there  is 
any  objection  to  this  prisoner  being  extradited^  upon  the  ground 
mentioned  in  sub-sect.  2  of  sect.  3  of  the  Act.  I  have  to  submit 
that  there  is,  by  a  law  of  the  United  States  of  America^  a  provi- 
sion that  a  prisoner  is  not  to  bo  tried  for  any  other  offence,  until 
he  has  had  an  opportunity  of  returning  to  the  place  from  which 
he  has  been  extradited.  If  it  is  necessary  to  argue  the  point, 
I  should  submit  that  the  matter  is  governed  by  the  provisions  of 
the  Ashburton  Treaty  of  1842,  the  rights  under  which  were 
saved  by  sect.  27  of  the  Act  of  1870 ;  and,  if  it  were  necessary, 
I  should  submit  that,  by  the  law  recognised  both  in  England  and 
America,  in  regard  to  these  matters,  a  prisoner  surrendered 
under  the  Ashburton  Treaty  would  not  be  tried  for  an  offenoe 
other  than  that  for  which  he  was  extradited.  I  merely  mention 
this  second  point  because  I  think  it  will  turn  out  that  it  will  not 
be  necessary  to  discuss  it,  having  regard  to  what  I  am  going  to 
argue  on  the  first  point.  Leaving  the  Treaty  of  1842  for  the 
present  outside  the  question,  I  will  deal  with  some  of  the  cases 
on  the  subject.  The  first  case  I  will  refer  to  is  the  case  of  the 
United  States  v.  Bav^cher  (12  Davis's  Sup.  Court  Reports,  407), 
decided  on  the  6th  day  of  December,  1886.  In  that  case  the 
defendant  Bauscher,  charged  with  murder  on  board  an  American 
vessel  on  the  high  seas,  fled  to  England,  and  was  demanded  of 
the  Government  of  that  country,  and  surrendered  on  the  charge 
of  murder.  The  Circuit  Court  of  the  United  States  for  the 
Southern  District  of  New  York,  in  which  the  prisoner  was  tried, 
did  not  proceed  against  him  for  murder,  but  for  a  minor  offence 
not  included  in  the  Treaty  of  Extradition.  The  prisoner  was 
indicted  by  a  grand  jury  for  having,  on  the  high  seas,  within  the 
Admiralty  and  maritime  jurisdiction  of  the  United  States,  he 
being  then  and  there  second  mate  of  a  certain  American  vesselj 
unlawfully  assaulted  one  of  the  crew  of  the  vessel  of  which  he 
was  an  officer,  and  having  unlawfully  inflicted  upon  him  cruel 
and  unusual  punishment.  The  two  judges  of  that  court,  who 
were  divided  in  opinion  upon  the  question,  certified  to  the 
Supreme  Court  for  their  judgment,  whether  that  could  be  done^ 
having  reference  to  the  Ashburton  Treaty  of   1842^  between 
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Great  Britain  and  the  United  States.     The  ohief  point  then     ^  Aucb 
arising  was,  whether  the  prisoner,  having  been  extradited  npon    ^^^^ 
a^  charge  of  murder,  the  Circuit  Court  had  jurisdiction  to  put        iggs. 
him  on  trial  upon  an  indictment  charjrinff  him  with  cruel  and        — — 
nnusual  punishment  of  the  same  man,  such  punishti;ent  con-  "^j^^^^^J^ 
sisting  of  the  identical  acts  proved  in  the  extradition  proceedings.  ^Tnal  for 
The  judgment  of  the  Supreme  CouH  (Waite,  C.J.  dissenting)   offence  other 
was  delivered  by  Miller,  J.,  and,  according  to  the  headnote  of  the  ^^{^iT' 
case,  it  was  held— (1)  That  a^ti-eaty  to  which  the  United  States      dited^' 
is  a  party  is  a  law  of  the  land  of  which  all  courts.  State  and    AMurton 
national,  are  to  take  judicial  notice,  and  by  the  provisions  of  ^^^{q^— ^' 
which  they  are  to  be  governed,  so  far  as  they  are  capable  of  as  ^34.  Vict. 
judicial  enforcement;  (2)  that,  on  a  sound  construction  of  thec.52,  <i.8(2> 
Treaty,  under  which  the  defendant  was  delivered  to  this  country,         ^' 
and  under  the  proceedings  by  which  this  was  done,  and  Acts  of 
Congress  on  that  subject,  he  cannot  lawfully  be  tried  for  any 
other  offence  than  murder ;  (3)  the  Treaty,  the  Acts  of  Congress, 
and  the  proceedings  by  which  he  was  extradited,  clothe  him 
with  the  right  to  exemption  from  trial  for  any  other  offence  until 
be  has  had  an  opportunity  to  return  to  the  country  from  which 
he  was  taken  for  the    purpose  alone  of  trial  for  the  offence 
specified  in  the  demand  for  his  surrender.     The  national  honour 
also  requires  that  good  faith  shall  be  kept  with  the  country 
which  surrendered  him ;  (4)  the  circumstance  that  the  party  was 
convicted  of  inflicting  cruel  and  unusual  punishment  on  the  same 
evidence  which  was  produced  before  the  committing  magistrate 
in  England^  in  the  extradition  proceedings  for  murder,  does  not 
change  the  principle.     [Lord  GoLiBmas,  C.J. — ^I  take  it  that  the 
Supreme  Court  is  a  Court  of  Appeal,  at  all  events,  as  a  rule, 
only  from  its  own  courts,  that  is,   from  the  Federal   Courts, 
beiMkUse  in  each  State  the  State  courts  have  an  appeal  court, 
and  that  is  supreme  in   all    State   matters.]      Cases   can   be 
taken  to  the  Supreme  Court  if  the  question  is  international. 
[Lord  CoLBBiDOS,  C.J. — ^Yes,  because  that  is  Federal ;  but  I  mean, 
take  a  case  between  A.  and  B.  in  the  State  of  New  York,  raising  no 
Federal  cmestion,  that  case. goes  to  the  Court  of  the  State  of  New 
York,  and  their  decision  is  final,  and  there  is  no  appeal  from  that 
to  the  Court  at  Washington ;  an  ordinary  criminal  case  could  not 
go  to  the  Court  at  Washington.]     If  it  is  against  a  Congress 
statute,  I    think   it   can   go   to   the  Supreme  Court.      [Lord 
GoLBBiDOS,  C.J. — That  may  be,  because  that  again  is  a  Federal 
matter,  as  again  all  Admiralty  questions— 'which .  in  America 
include  all  lakes  and  rivers — go  to  the  Supreme  Court.    As  far 
as  I  understand,  there  are  whole  classes  of  cases  in  which  the 
jurisdictions  of  the  States  are  ousted,  and  the  jurisdiction  of  the 
federal  body  alone  arises ;  there  are  the.  State  Courts  and  the 
Federal  Courts^  the  Federal  Courts  dealing  with  all  Federal 
questions,  and  the  State  Courts  dealing  with  State  questions, 
and  whenever  any  question  arises  between  State  and  State, 
or  where  there  is  a  conflict  of  jurisdiction,  those  are  matters 
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lie  AuGB     tried  by  the  Federal  judges^  and  tbe  appeal  is  to  ibe  Sapreme 

\AooiuLL.     Court.      Field,  J. — In  Rauscher^a  case  the  offence  was  com- 

1888.       mitted  on  the  high  seas,  and  of  coarse  I  quite  understand  whv 

— 7^  -      that  case  should  go  to  the  Federal  Conrts.    Here,  Alice  Woodall 

Extraditton -^  ^^  charged  with  having  committed  a  forgery  within  the  State 

H"  Trial  far  ^f  New  York ;  now,  snppose  she  had  not  come  to  England  at  all, 

offence  other  what  would  havo  happened  to  her  ?  The  charge  wonld  have  been 

'*^^^^^^f  brought  before  the  grand  jury  in  the  ordinary  way.]     Yes, 

dited—  '  if  6^^  ^^  heeu  tried  in  America,  the  case  never  would  have 

Aahburton     come  to  the  Supreme  Court  at  all,  but  the  State  Court  wonld 

^^'■^b^fl^'  have  been  bound  by  the  judgment  of  the  Supreme  Court  in 

83  j*  84  Vict.  BaiLscher^s  case,  and,  althongh  her  particular  case  wonld  not  have 

c.  52  ss.  8  (2),  gone  to  the  Supreme  Conrt  on  appeal,  the  State  Court  wonld 

^^*         have  been  bound  by  the  decision  of  the  Supreme  Conrt.     If  a 

Federal  question  arises,  or  if  there  be  a  breach  of  a  Congress 

statute,  the  case  would  be  tried  in  a  Federal  Court,  or,  if  tried 

in  a  State  Court,  the  State  Conrt  would  be  bound  by  the  decision 

of  the   Supreme  Court  applicable  to  Federal  Conrts.     As  a 

summary  of  the  result  of  the  decisions  bearing  on  the  case, 

the  Court,  at  p.  429  in  the  report  of  Bauachet^a  case,  say  : 

''Upon  a  review  of  these  decisions  of  the  Federal  and  State 

Courts,  to  which  may  be  added  the  opinions  of  the  distinguished 

writers  which  we  have  cited  in  the  earlier  part  of  this  opinion, 

we  feel  authorised  to  state  that  the  weight  of  authority  and  of 

sound  principle  are  in  favour  of  the  proposition,  that  a  person 

who  has  been  brought  within  the  jurisdiction  of  the  court, 

by  virtue  of  proceedings  under  an  extradition  treaty,  can  only 

be  tried  for  one  of  the  ofibnces  described  in  that  treaty,  and  for 

the  offence  with  which  he  is  charged  in  the  proceedings  for  his 

extradition,  until  a  reasonable  time  and  opportunity  have  been 

given  him,  after  his  release  or  trial  upon  such  charge,  to  return 

to  the  country  from  whose  asylum  he  had  been  forcibly  taken, 

under  those  proceedings.'^    From  this  decision  in  Bauachef^a  case 

Waite,  C.J.  alone  dissented,  so  that  these  seven  judges  are  in 

favour  of  the  view  I  am  now  supporting,  and  only  one  judge 

against  that  view.    I  submit,  therefore,  on  this  case,  that  the  law 

applicable  in  any  court  of  America  is  that  the  prisoner  can  only 

be  tried  for  the  offence  for  which  he  has  been  extradited,  and, 

if  it  were  necessary  to  argue  the  matter  de  novo^  I  should  submit 

the  very  cogent  argument  that  the  construction  of  the  Ashburton 

Treaty  leads  to  the  same  conclusion,  and  that  this  court  ought 

not  to  adopt  the  suggestion  that  some  court,  at  some  future  time, 

will  be  likely  to  adopt  the  opinion  of  Waite,  C.J.,  instead  of  the 

opinion  of  the  other  seven  judges.     [Field,  J.— A  subsequent 

Court  of  Appeal  would  be  bound  by  this  decision,  without 

discussing  the  question  whether  it  was  right  or  wrong  f  ]     Yes. 

In  1876  the  cases  of  Lawrence  and  Winalaw  arose,  and  were  the 

subject  of  much  discussion  at  the  time.     In  consequence  of 

Lawrence  having  been  tried  in  the  United  States  for  offences 

other  tbaii  those  for  which  he  was  surrendered,  our  Qovemment 
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refused  to  sarrender  Winslow  withoaii  a  pledge  that  the  prisoner  Re,  Auob 
should  not  be  tried  except  for  the  offence  for  which  he  was  ^oodall. 
extradited;  the  United  States  refused  to  give  this  pledge^  and        isss. 

Winslow  was  never  surrendered^  bat   discharged.      But  since        

that   time    (1876)    there   have   been  various  surrenders  to   the  ^^^^^^^^;;'J^;7 
United  States^  and  I  aoi  not  aware  that  the  United  States  have  ^Trial  for 
ever,  since  thoso  cases,  suggested  the  right  to  try  for  another  offence  other 
offence ;  in  fact,  the  question  has  not  been  raised  on  either  side,  '^^•^^^.{r' 
bat  the  British  Government  has  been  satisfied  with  the  fact  that,      dited^ 
since  those  cases,  there  has  been  no  attempt  by  the  United  States     AMurton 
to  try  for  another  offence ;  and  the  President,  in  his  message  to     ^^/^jol*^' 
the  Congress  in  1877,  said,  ''Both  the  British  and  American  33  j-34FiW. 
Governments  are   now  in  accord  on   this   question,"  and  this  "*•  53, «.  3  (2), 
shows  that  the  diplomatic  relations,  which  have  culminated  in  * 

the  convention  between  Mr.  Phelps  and  Lord  Rosebery,  are  not 
in  regard  to  any  alteration  of  the  law,  but  a  more  explicit 
explanation  of  what  the  law  should  be.  There  is  one  other  con- 
tention I  wish  to  argue  if  it  becomes  necessary.  If  my  view  o£ 
the  American  law  be  not  correct,  then  we  shall  have  to  consider 
what  the  effect  is  of  the  saving  clause  with  reference  to  the 
Ashbnrton  Treaty.  My  contention  is  that  a  surrender  under 
that  Treaty  is  a  surrender,  and  has  always  been  recognised  in 
this  conntry  as  being  a  surrender^  under  which  the  person  can 
only  be  tried  for  the  offence  for  which  he  has  been  extradited, 
and  it  would  be  inconsistent  with  the  provisions  and  language  of 
the  Ashbnrton  Treaty  to  hold  any  other  view,  and  I  contend  that 
the  Treaty  only  recognises  the  state  of  the  law  I  have  been  con- 
tending for  j  but  if  it  were  otherwise  the  Ashbnrton  Treaty 
would  be  saved  by  sect.  27  of  the  Act  of  1870,  and  this  Treaty 
is  still  in  existence  by  virtue  of  that  section.  The  view  taken  by 
the  late  Cockbum,  C.J.,  in  the  case  of  Ex  parte  Bouvier  (27  L.  T, 
Rep.  N.  S.  844;  42  L.  J.  17,  Q.  B.),  was  that,  whatever  the 
Ashbnrton  Treaty  provided  was  saved  by  sect.  27,  as  I  have 
already  contended. 

Sir  E.  Olurke,  Q.C.  (S.-G.)'  followed  on  the  same  8ide.--With 
regard  to  the  question  which  has  arisen  as  to  the  way  this  case, 
would  be  binding  upon  the  State  Courts  of  the  United  States, 
I  would  refer  to  the  case  of  £0rr  v.  Illinois  (12  Davis'  Sup.  Bep. 
Ct.  436).  That  case  was  a  case  of  error  to  the  Supreme  Court 
of  the  State  of  Illinois,  and  there  a  person  being  put  upon  his 
trial,  and  indicted  in  a  State  Court,  pleaded  that  he  had  been 
brought  from  a  foreign  conntry  to  the  United  States,  by  pro- 
ceedings which  were  a  violation  of  the  treaty  between  that 
conntry  and  the  United  States,  and  the  court  held  that  tbat 
raised  the  question  that,  if  the  right  was  asserted  by  the  plaintiff, 
and  pleaded,  it  was  a  matter  in  which  the  Supreme  Court  could 
review,  by  writ  of  error,  the  judgement  of  the  State  Court.  In 
the  judgment  in  that  case,  the  ground  taken  by  the  court  was 
that,  if  there  is  in  fact  a  question  of  the  construction  of  the 
tremtyi  which  is  part  of  the  law  of  the  United  States  as  a  treaty^ 
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R^  AucM    then  ibo  Supreme  Court  can  review  upon  a  writ  of  error  any 
WooDALL.     jadgment  of  the  State  Goart^  in  which  a  construction  has  been 
^^       given  to  that  treaty^  as  it  belongs  to  the  Supreme  Court  to  decide 
.—       finally  upon  the  law  of  the  United  States.    The  court  held, 
Extraditum  —  however^  in  that  case,  that  the  person  had  not  been  surrendered 
t^JiHa?^  under  the  treaty,  and  therefore  no  construction  of  the  treaty 
ofencf.  other  arose ;  but  they  also  held  that  if  the  question  which  was  to  bo 
than  offence  for  argued  was  a  question  of  the  interpretation  of  a  treaty^  then  a 
d^e^^^'  writ  of  error  would  lie  from  a  judgment  of   the  State  Court. 
Athburton    The  decision  in  Batischer^s  case  is  there  adopted,  for  in  the 
2V«i/y,  1842,  judgment  of  the  court  it  is  said,  at  p.  448,  "  In  the  case  of  the 
88  1^4  Viei.  ^^^'^^^  States  v.  Rauacher  {ubi  sup.),  just  decided,  the  effect  of 
c  62,  M.  8(2),  extradition  proceedings  under  a  treaty  was  very  fully  considered, 
^^J         and  it  was  there  held  that,  when  a  party  was  duly  surrendered 
by  proper  proceedings,  under  the  Treaty  of  1842,  with  Great 
Britain,  he  came  to  this  country  clothed  with  the  protection 
which  the  nature  of  such  proceedings  and  the  true  construction 
of  the  Treaty  gave  him.     One  of  the  rights  with  which  he  was 
thus  clothed  was  that  he  should  be  tried  for  no  other  offence 
than  the  one  for  which  he  was  delivered  under  the  extradition 
proceedings/'     Although  the  case  of  Bauscher  is  conclusive  of 
the  matter,  I  wish  to  refer  to  the  case  of  the  United  States  t. 
Lawrence    (13  Blatchford  Civ.  Bep.   295),   decided   in   1876. 
Lawrence  was  arrested  in  Ireland  on  a  charge  of  forgery  com- 
mitted in  the  United  States,  and  was  surrendered  and  tried  in 
the  United  States.    Directions  were  given  by  the  Grovemment 
of  the  United  States  that  he  should  not  be  tried  for  any  other 
offence  than  that  for  which  he  was  surrendered.     On  his  trial  he 

!>leaded  that  the  offences  for  which  he  was  tried  were  not  those 
or  which  he  was  extradited.  There  was  a  replication,  and  it  was 
admitted  that  the  President  gave  the  order  relied  on  by  the 
prisoner;  but  in  the  end  the  judgment  was  that  a  legal  immunity 
from  prosecution  was  not  established,  and  that  the  order  of  the 
President  had  no  effect  in  restricting  the  jurisdiction  of  the  court ; 
but  Lawrence  was  never  brought  to  judgment  for  any  other 
offence  than  the  one  for  which  he  was  extradited.  Soon  after 
Lavrrence^s  case  Winslow,  who  was  charged  with  forgery  in  the 
United  States,  had  taken  refuge  in  England,  and  on  demand  being 
made  for  his  surrender,  a  pledge  was  required  by  this  country 
that  the  prisoner  should  not  be  tried  for  any  other  offence  than 
the  forgery  for  which  he  was  demanded.  Mr.  Fish,  the  United 
States  Secretary,  did  not  accede  to  this  demand,  and  he  was 
informed  that  the  reason  of  the  demand  was  that  Lawrence, 
extradited  under  the  same  treaty,  had  been  prosecuted  in  the 
courts  of  the  United  States  for  a  different  offence  than  the  one 
for  which  his  surrender  was  granted,  and  after  a  correspondence, 
as  the  United  States  refnsra  to  g^ve  the  required  ptedge,  the 
British  Government  refused  to  surrender  Winslow,  and  he  was 
discharged  on  habeas  corpus.  Whatever  may  be  the  effect  of 
Lawrence's  case^  there  is  tne  decision  of  the  Supreme  Court  in 


GBIIONAL  LAW  OABBfU  485 

Jtati9cher^8  case^  binding  in  all  courts  of  the  United   States,     li»  Auob 
enforceable  by  writ  of  error  in  any  of  the  States,  and  binding    ^^^odau. 
upon  the  Executive.     I  may  mention  that  when  Lawrence  was       isss. 
abont  to  be  surrendered,  in  1876,  Lord   Derby  asked  for  an        —77 
engagement  on  the  part  of  the  United  States  that  the  accused  ^^S^^JHiiT 
should  not  be  tried  for  any  other  offence  than  the  one  for  which  _7Vta/  for 
he  was  surrendered,  upon  the  ground  that  there  was  an  implied  offenct  other 
contract  in  the  Treaty  itself  to  that  effect.    The  representative  ^^J^^£^Zi^ 
of  the  United  States  maintained  the  contrary  view,  but  the      </tV«d_ 
Government    of  this   country,    having  regard    to  the  opinion     Athburton 
expressed  by  Cockbum,   0. J.,  in  Bouvier^s  case    {vbi    sup.),  ^^{q^' 
expressed  their  opinion  that  the  Treaty  was  still  in  force,  and  ss  ^Bi  Viet. 
accordingly  thev  surrendered  the  prisoner  without  requiring  any  c.  52,  m.  8(2}, 
engagement  with  the  American  Government.     Since  that  time         ^^* 
negotiations  for  a  treaty  have  been  going  on,  and  a  convention 
was  signed  in  June,  1886,  by  Mr.  Phelps  and  Lord  Bosebery, 
representing  the  two  Governments,  but  that  convention  has  not 
yet  been  ratified. 

FirUav,  Q.C.  {Bealey  and  David  with  him)  in  support  of  the 
rule. — Two  points  have  been  taken,  namely,  that  by  the  law  of 
the  United  States,  and  of  the  State  of  New  York,  Alice  Woodall 
cannot  be  tried  for  any  other  crime  than  that  for  which  the 
extradition  has  been  granted ;  and,  secondly,  that  the  effect  of  the 
27th  section  of  the  Act  of  1870  is  to  continue  in  force  the  Ash- 
burton  Treaty,  altogether  free  from  the  conditions  imposed  by 
the  8rd  section  of  the  Act  of  1 870 — in  short,  that  those  conditions 
are,  upon  the  view  of  American  law  contended  for  by  the 
prisoner,  inconsistent  with  the  Ashburton  Treaty,  and,  therefore, 
must  be  considered  as  abrogated  by  the  terms  of  the  27th  section. 
The  result  of  the  negotiations  in  1876  was  that  the  British 
Government  maintained  in  the  strongest  terms  that  there  was  no 
power  in  the  United  States  to  try  an  extradited  prisoner,  except 
for  the  offence  for  which  the  extradition  was  granted,  while  the 
United  States  maintained,  in  eoually  strong  terms,  that  there 
was  such  a  power,  and  that  the  effect  of  holding  otherwise  would 
be  to  introduce  a  new  condition  into  the  Ashburton  Treaty. 
[Lord  CoLiBiDos,  C.J. — Has  there  been  any  such  contention 
since  BauacKer^s  case  ?]  I  am  not  aware  that  the  point  has 
arisen.  [Lord  Colsiudoe,  C.J. — Could  it  arise  ?  As  at  present 
advised  I  doubt  if  it  could ;  the  Supreme  Court  declares  the  law 
of  the  United  States  in  a  way  that  bmds  the  Government.]  I  do 
not  contest  the  point  that  error  would  lie  in  a  matter  of  this  kind 
to  the  Supreme  Court,  from  a  State  court,  as  well  as  from  a 
Federal  Court,  because  it  involves  the  construction  of  the  Treaty, 
and  anyone  who  was  contending  for  a  right  under  the  treaty,  and 
against  whom  the  decision  of  the  State  Court  was  given,  would 
have  a  right  to  bring  a  writ  of  error  to  the  Supreme  Court,  but  I 
submit  tfftt  the  decision  of  the  Supreme  Court  in  Bauach&i^a  case 
may,  on  a  future  occasion,  not  be  followed  by  that  court  itself. 
[Lord  CoLSBiDGS,  C. J.— *Where  is  the  authority  for  that  f]     In 
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lie  Alicb     Kent's  Commentaries,  and  I  am  referring  to  the  legal  tender 
^^^'^^^     cases,  which  I  have  here.     My  point  is  that  the  Supreme  Court 
•  1888.        of  ^^6  United  States  might  on  a  future  occasion,  as  they  did  in 
—77        the  legal  tender  cases,  take  a  different  view  from  that  which  they 
^An^^niaw  ^^^^  ^^  Rauscher's  case.     [Lord  Coleridoe,  C.J. — I  should  have 
•^Trial  for   thought  that  very  questionable,  but  even  if  it  were  so,  as  long  as 
offence  other '  the  judgment  stands  it  is  law ;  it  is  like  a  judgment  of  the  House 
^^h^ZTr{^  of  Lords  in  this  country,  and  is  final.]     I  do  not  contest  that 
dited-—      this  judgment  is   binding   upon  the   State  Courts  in  America. 
Ashburton     [Lord   ColeAidgb,   C.J. — Then   in   my   opinion  that    ends    the 
flw'^O  — ^'  matter ;  when  the  law  is  declared  by  any  competent  court  it  is 
38  <f  34  Vict,  the  law   of  the  land.]     Yes,  as  between   the   parties.      [Lord 
c.  62,M.  3(2),  CoLEEiDGE,  C.J. — A  Supreme  Court  is  more  than  that — its  deci- 
sion is  final  because  there  is  no  appeal  to  anybody.     I  believe  I 
was  the  only  foreigner  who  had  the  privilege  of  sitting  in  the 
same  chair  as  the  judges  of  that  court,  and  the  case  I  heard  was 
whether  the  State  of  Louisiana  could  make  over  a  piece  of  land 
to  a  railway  company,  and  the  court  unanimously  held  that  it 
could  not,  and  decided  that  the  Parliament  of  a  Sovereign  State 
had  gone  beyond  the  power  of  that   State,  and  the  Supreme 
Court,  without  appeal,  reversed  and  overruled  an  Act  of  Parlia- 
ment of  Louisiana.]     I  do  not  contest  that,  and  it  does  not  rest 
even  there,  because  an  Act  of  Congress,  if  beyond  the  power  of 
the  Constitution,  would  be  held  by  the  Supreme  Court  to  be 
ultra  vires.     What  I  submit  is  this  :  that  Alice  Woodall,  if  sur- 
rendered, may  be  tried  for  another  offence  ;  she  may  be  acquitted 
of  forgery,  and  tried  for  another  offence,  and  she  may  plead  that 
she  has  been  brought  over  under  an  extradition  warrant  on  a 
charge  of  forgery  alone,  and  the  matter  might  then  go  to  the 
Supreme  Court,  and  that  court  might  decide  the  other  way,  as  it 
did  in  the  legal  tender  cases,  declining  to  follow  the  previous 
decision.     The  decision  in  Rauscher^s  case  imports  into  the  Ash- 
burton Treaty  a  term  which  it  does  not  contain. 

Lord  Coleridge,  C.J. — I  am  of  opinion  that  this  rule  must  be 
discharged.  A  person  has  been  taken  up,  and  is  proposed  to  be 
dealt  with,  under  the  provisions  of  33  &  34  Vict.  c.  52,  intituled : 
"  An  Act  for  amending  the  law  of  extradition  of  criminals ; "  and 
the  short  point  for  our  determination  in  this :  whether,  under  the 
circumstances,  and  upon  the  state  of  facts  admitted  between  the 
parties,  sub-sect.  2  of  sect.  S  of  that  Act  has  been  complied  with. 
If  it  has  been  complied  with  it  is  plain  that  this  prisoner  should 
be  given  up,  and  therefore  the  rule  should  be  discharged.  As  I 
say,  if  the  provision  of  sub-sect.  2  of  sect.  S  has  been  complied 
with,  it  is  clear  that  the  prisoner  should  be  given  up  by  the 
Government  of  this  country  to  the  Government  of  the  United 
States ;  but  if  sub-sect.  2  of  sect.  3  has  not  been  complied  with, 
then  it  is  equally  clear  that  there  should  be  a  rule  absolute,  and 
that  the  Government  of  this  country  ought  not  to  give  up  thd 
fugitive  to  the  Government  of  the  United  States.  What  is  that 
provision  ?  *'  A  fugitive  criminal,"  which  is  this  case,  "shall  ndb 
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be  surrendered  to  a  foreign  State^  nnless  provision  is  made  by     He  Augb 
the  law  of  that   State,  or  by  arrangement^  that  the  fugitive    ^^'^^"^ 
criminal  shall  not,  nntil  he  has  been  restored  or  had  an  opportu-        ig^g. 
nity  of  returning  to  Her  Majesty's  dominions,  be  detained  or        ^7; 
tried  in  that  foreicrn  State  for  any  offence  committed  prior  to  bis  ^^adiHon^ 
surrender,  other  than  the  extradition  crime  proved  by  the  facts  ^TtUA  fw 
on  which  the  surrender  is  grounded/'     The  question  here  is,  f^ewA  other 
whether  provision  has  been  made  by  the  law  of  the  United '^'T.^^^**^**' 
States  to  carry  that  stipulation  of  the  Act  into  effect.     I  am  of  ^  diM^ 
opinion  that,  according  to  the  clearest  principles  of  law,  provision    AMwrton 
has  been  made  by  the  law  of  the  United  States.     I  do  not  go  ^TVeaftj,  1842, 
into  the  question  of  arrangement,  because  that  may  come  here-  33  ^'$4  Viet. 
after,  although  it  has  not  come  at  present.    The  matter  now  c  52,  m.  8  (2), 
stands  upon  the  Ashburton  Treaty  of  1842,  and  the  provision  of        ^^* 
the  Treaty  of  1842  that  refers  to  this  matter  is :  ''It  is  agreed 
that  Her  Britannic  Majesty  and  the  United  States  shall,  upon 
mutual  requisition  by  them,  or  the  Ministers,  officers,  or  autho- 
rities respectively  made,  deliver  up  to  justice  all  persons  who, 
being  charged  with  the  crime  of  murder,  or  assault  with  intent  to 
commit  murder,  or  piracy,  or  arson,  or  robbery,  or  forgery,  or 
the  utterance  of  forged  papers,  committed  within  the  jurisdiction 
of  either,  shall  seek  an  asylum  or  shall  be  found  within  the 
territories  of  the  other/'     Provided  that  the  evidence  shall  be 
such— as  it  was,  no  doubt,  in  this  case — as,  if  true,  would  convict 
the  party  accused  of  the  offence,  according  to  the  law  of  the 
country  where  he  is  arrested.    An  argument  not  only  might  be, 
but  in  the  opinion  of  a  most  eminent  and  learned  judge  was, 
properly  raised  upon  those  words  to  the  effect  that  the  Ashburton 
Treaty  did  not  contain  within  it  the  provision  which  is  made  a 
condition  precedent  by  the  Act  83  &  84  Vict.  c.  52.    That  might 
be  contended,  and  was  contended  at  length,  and  with  ability ;  but 
the  Supreme  Court  of  the  United  States,  having  that  very  point 
before  them,  held  the  contrary.     They  held  that,  upon  grounds 
stated  in  the  judgment  of  that  court,  by  necessary  implication  of 
law,  the  provision  upon  which  reliance  was  based  was  to  be  read 
in  the  words  of  the  Ashburton  Treaty,  and  the  Ashburton  Treaty 
was  to  be  construed,  for  reasons  given  by  them  (with  the  validity 
of  which  I  am  entirely  satisfied,  but  which  I  do  not  think  it 
necessary  to  repeat  at  length),  as  if  that  provision  were  incorpo- 
rat^l  into  the  10th  article  of  the  Treaty.     If  that  is  so,  provision 
is  made  by  the  law  of  the  state  to  the  effect  that  a  fugitive 
criminal  shall  be  tried  only  in  respect  of  those  offences  for  which 
he  is  surrendered.    That  being  the  case,  the  argument  seems  to 
me  to  be  at  an  end,  because  it  is  admitted  by  Mr.  Finlay,  without 
going  into  questions  of  constitution  between  State  and  State, 
that  the  judjnnent  of  the  Supreme  Court  is  binding,  not  only 
upon  all  the  Federal  Courts,  but  upon  all  the  Stato  Courts  within 
the  ambit  of  the  territories  of  the  United  States,  and  therefore, 
that,  if  Alice  Woodall  was  put  upon  her  trial  before  any  State 
Court,  or  before  any  Federal  Court  within  the  ambit  of  the 


^  4ft8  CBlMtNAL  LAW  CASE^. 

Re  Alice     several  Sovereign  States  which  comprise  the  Union,  she  would 

WooDALL.     lyQ  gQ  p^^  npon  her  trial  contrary  to  the  law  of  the  United  States^ 

1838.        ^^^  if  she  was  so,  that  would  be  a  matter  for  diplomatic  inter- 

— ^        ference,  and  not  a  matter  which  this  court  could  for  a  moment 

&traditton  —  contemplate.     This  court  must  assume,  and  does  assume,  that  the 

^Tnal  for  courts  of  the  United  States  will  be  governed  by  the  law  declared 

offence  other  by  the  Supreme  authority  of  that  country.     The  supreme  autho- 

than  offence/or  pjjjy  ^f  ^jjg^^  country  has  declared  it,  and,  it  seems  to  me,  there  is 

dited—      ^^  Gild  of  the  case.     I  should  only  like,  as  a  matter  of  individual 

Ashhurton     opinion — and  my  learned  brethren  will  pardon  me  for  indulging 

'^ar?''^lO  — ^'  in  it — to  say  with  what  respect  I  should  treat  any  dissentient 

38  fczi  Vicu  opinion  of  the  late  Chief  Justice — a  man  whom  I  would  venture 

c  62,  M.  8  (2),  to  call  my  own  honoured  friend,  and  who,  as  far  as  I  know,  was 

^'        universally  respected  throughout  that  great  country. 

Field,  J. — I  am  entirely  of  the  same  opinion,  and  desire  to  add 
nothing  to  the  grounds  upon  which  my  Lord  has  based  his  judg- 
ment. I  would  merely  add  this,  that,  if  my  attention  had  been 
drawn  to  Rauscher^s  case,  I  should  certainly  have  entertained  very 
great  doubt  before  granting  the  rule. 
Wills,  J. — I  am  entirely  of  the  same  opinion. 

Rule  discharged. 
Solicitor  for  the  Crown,  The  Solicitor  to  the  Treasury, 
Solicitor  for  the  prisoner.  Rooks  and  Co.,  for  Hawhes,  Weelces, 
and  Howlett,  Birmingham. 


QUEEN'S  BENCH  DIVISION. 

Friday,  May  18,  1888. 

(Before  Field  and  Wills,  JJ.) 

BoALEE  V.  The  Queen,  (a) 

Indictment — Libel-^Indidinent  for  publishing  a  libel  knowing  it 
to  be  false — Conviction  for  publishing  the  libel  simply — Whether 
such  is  error  on  the  recordr-^Lo^d  Campbell's  Act  {6  ^  7  Vict, 
c,  96),  ss,  4,  5 — Non-compliance  with  the  provisions  of  the 
Vexatious  Indictments  Act  (22  ^  23  Vict.  c.  17,  s.  1)  as  to 
entering  into  recognisances — Whether  such  non-compliance  can 
be  raised  on  writ  of  error. 

On  an  indictment  for  publishing  a  defamatory  libel  knowing  the 

.    .  <a)  Reported  by  Hbrbt  Leiqh,  Eaq^  Barrister^t-Law. 
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same  to  be  false,  the  defendant  may  be  convicted  of  jmhUsMng  n     B^in 
defamatory  libel  eimply.  j^^  Qobbi. 

After  conviction,  the  defendant  cannot  raise,  on  a  writ  of  error,  '  '  _   '  * 
the  objection  that  the  provisions  of  the  Vexatious  Indictments       1386. 
Act  as  to  entering  into  recognisances,  had  not  been  complied  /,^^J^IJ^_ 
with.     It  is  then  too  late  to  take  the  objection.  Writ  of  en^or 

—  Cbjirtdtoii 

WRIT  of  error  upon  the  record  of  a  jadgment  given  in  the  ^^^j^J^S^ 
Central  Criminal  Court  on  an  indictment  for  libel.  ckargedin 

In  the  year  1884,  a  summons  was  granted  by  a  police  magis-   jS^***^ 
irate  against  a  Mr.  Boaler,  for  publishing  a  defamatory  libel,     al^lTwiM 
knowing  the  same  to  be  false.     While  the  case  was  before  the     VexaiumM 
magistrate,  this  statement  was  made  that  the  charge  of  publishing    l^fdicmemu 
the  libel,  knowing  the  same  to  be  false,  was  abandoned,  and 
before  committal  the  charge  was  limited  to  one  of  publishing  the 
libel  simply.     Boaler   was  then  committed  on  the  charge  of 
publishing  the  libel  simply. 

An  indictment,  howeyer,  was  preferred  against  him  at  the 
Central  Criminal  Court  for  publishing  a  defamatory  libel, 
knowing  the  same  to  be  false.  Upon  the  case  coming  on  for 
trial  in  January,  .1885,  no  evidence  was  offered  that  Boaler  knew 
the  libel  was  false,  and  that  part  of  the  charge  was  abandoned. 
Proof  of  publication  only  was  given,  and  the  whole  evidence  on 
the  part  of  the  prosecution  was  the  putting  in  of  the  libel,  and 
a  statement  made  by  the  defendant  at  the  police-court.  The 
defendant  pleaded  not  gniltj,  and  also  a  plea  of  justification 
which  was  found  against  him.  He  was  found  guilty  of  publish- 
ing a  defamatory  libel  simply,  the  jury  negativing  the  graver 
charge  of  publishing  the  liDel  knowing  it  to  be  false.  The 
defendant  moved  the  court  in  arrest  of  judgment  and  for  a  new 
trial,  but  his  motion  was  refused,  and  he  was  sentenced  to  two 
months  imprisonment,  which  he  nnderwent. 

The  question  now  was,  whether  the  record  did  not  show  error 
on  the  face  of  it,  as  showing  that  the  defendant  was  indicted  for 
one  offence,  but  convicted  of  a  different  offence;  and  also 
whether  there  was  not  error  on  the  face  of  the  record  by  reason 
of  the  provisions  of  the  Vexatious  Indictments  Act  (as  to 
entering  into  recognisances)  not  having  been  complied  with. 

The .  assignments  of  error  were  :  Firsts  that  the  provisions  of 
the  Yeziatious  Indictments  Act  (22  &  23  Vict.  c.  17,  s.  1)  were 
not  complied  with,  inasmuch  as  neither  the  prosecution  nor  any  of 
the  persons  presenting  the  indictment  were  bound  by  recog- 
nisance to  prosecnte  or  give  evidence,  nor  was  the  defendant 
committed  or  detained  in  custody  or  bound  over  by  recognisance 
to  appear  to  answer  to  the  indictment,  nor  was  the  indictment 
preferred  or  found  with  the  consent  or  by  the  direction  in  writing 
of  a  judge  of  a  superior  court  of  law,  or  of  the  Attorney-General 
or  Solioitor-Oeneral,  nor  were  the  provisions  of  the  said  statute 
in  any  way  complied  with.  Secondly,  that  the  indictment  did 
not  oontain  an  averment  that  the  defendant  intended  to  provoke 
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BoAUB      the  prosecutor  or  proBecntors  to  commit  a  breach  of  the  peace^ 
Qgggg    and  it  was  Dot  proved  at  the  trial  that  the  defendant  had  pab- 
.««    '   lished  or  sent  the  libel  to  any  other  person  than  Thomas  Warann, 
1888.        the  prosecutor.     Thirdly^  that  by  the  record  it  appears  that  the 
jfffj^^l^^  verdict  of  the  jnry  is  not  a  conviction  of  the  defendant  of  the 
Writ  of  error  offence  charged  in  the  indictment,  and  that  the  judgment  appears 
'-'Ocntvictiam  to  have  been  given  ag^nst  the  defendant,  whereas  the  judgment 
^^^"^ik^  onght  to  have  been  given  for  the  defendant. 
chargedin         The    defendant    in    person.  —  Since    the    passing    of   Lord 
indiftmint^   CampbelFs  Act  there  are  two  separate  sets  of  offences,  namely, 
'^^^^gj'    publishing  a  libel  knowing  it  to  be  false,  and  simply  publishing 
Vexatiout     the  libel.     [FiiLD,  J.— -A  common  law  libel  is  a  misdemeanour, 
Indidmenu    and  at  common  law  a  sentence  of  two  months'  imprisonment 
^^'        might  have  been  given.    A  case  has  been  handed  up  to   me 
somewhat  similar  to  the   present  case— the   case  of  Beg,  v. 
Hodgkiss  (21  L.  T.  Rep.  N.  S.  564 ;  L.  Rep.  1  C.  C.  212) ;  and  in 
Knowlden  v.  The  Queen  (10  L.  T.  Rep.  N.  S.  691  ;  5  B.  &  S. 
582  j  9  Cox  C.  C.  483)  it  was  held  that  this  was  not  a  matter  of 
error.]      On  the    first  part  of  the  case,  the  cases  of  Reg.  v. 
Bradlaugh  (38  L.  T.  Rep.  N.    S.  118;  8  Q.  B.  Div.  607)  and 
Reg.  V.  Fuidge  (9  L.  T.  Rep.  N.  S.  777 ;  83  L.  J.  74,  M.  C.)  are 
in  point.      On  this  part  of   the  case,  dealing   with   the  non- 
compliance with  the  provisions  of  the  Vexatious  Indictment  Acts, 
the  court  had  no  jurisdiction  to  try  me,  as  those  provisions  were 
not  complied  with.     My  two  points  are  :  that  by  reason  of  the 
absence  of  a  recognisance  to  prosecute  for  the  offence  charged, 
the  proceedings  are  altogether  void;    and,  secondly,  that  the 
indictment  charges  one  offence  and  the  conviction  was  for  another 
offence. 

Gill  for  the  Crown. — ^I  submit  the  only  ground  the  defendant 
can  rely  on  is  error  manifest  on  the  record ;  he  cannot  rely  on 
anything  which  may  be  wrong,  which  does  not  appear  on  the 
record.  With  regard  to  the  first  point,  the  case  of  Knowlden  v. 
The  Queen  {ubi  sup.)  decides  that  it  is  not  necessary  that  the  per- 
formance of  such  conditions  should  be  averred  on  the  face  of  the 
indictment,  and  therefore  it  is  not  necessary  that  they  should 
appear  on  the  face  of  the  record.  In  Archbold  (20th  edit.), 
p.  213,  it  is  said  that  a  writ  of  error  lies  for  every  substantial 
defect,  appearing  on  the  face  of  the  record,  for  which  the  indict- 
ment might  have  been  quashed,  or  which  would  have  been  fatal 
on  demurrer,  or  in  arrest  of  judgment,  provided  such  defect  is  not 
cured  by  verdict.  The  conviction  for  publishing  the  libel  is 
right.  [Field,  J. — There  is  such  a  thing  as  error  in  fact.  It 
really  comes  to  this :  that  the  defendant  has  been  convicted  of 
one  offence  while  indicted  for  another.]  Libel  remains  the  same 
as  before  the  Act  6  &  7  Vict.  c.  96.  It  is  an  offence  at  common 
law.  [Field,  J.— What  was  the  punishment  at  common  law  for 
a  libel,  or  what  was  the  meaning  of  those  two  sections  of  the 
Act  f  ]  The  punishment  at  common  law  was  unlimited  imprison- 
ment or  fine  without  hard  labour.    Then  came  Lord  Campbell's 
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Act^  Beet.  4  of  which  created  a  new  offence,  namely,  pablishing  a      Boalbr 
libel  knowing  it  to  be  false ;  and  then  sect.  5  makes  it  an  offenoe  .     ^ 
to  publish  the  libel  simply,     [Fikld,  J.  referred  to  Ma/rtin  v.        «_""  ' 
Pridgeon  (1  E.  &  B.  778  ;  28  L.  J.  179,  M.  C),  where  A.  was       1888. 
summoned  on  a  charge  of  being  drnbk  and  disorderly,  and  guilty   _  .7^ 
of  riotous  behaviour,  an  offence  punishable  under  the  Towns^ifr,.^^  of  error 
Police  Clauses  Act.     The  justices  conricted  him  of  drunkenness  —  Conviction 
under  21  Jac.  1,  c  7,  and  it  was  held  that  the  conviction  was  *^/^*^^J^ 
bad,  and  that  it  was  not  a  variance  within  11  &  12  Vict.  c.  43,     chnrgedin 
s.  1.     Before  Lord  Campbell's  Act  knowledge  that  the  libel  was  indictment-^ 
false  was  immaterial.     Then  came  the  statute  which  said,  if  you  '^on^mptj^ 
knew  the  libel  to  be  false,  you  shall  have  two  years'  imprison-     Vexatious 
ment ;  if  you  did  not  know  it,  then  one  year's  imprisonment.    Indictments 
This  surely  creates  two  offences ;    the  words  left   out    are  so         ^^' 
material  that  it  makes  a  difference  of  twelve  months'  imprison- 
ment.]    ''  It  is  not  necessary  to  prove  the  offence  charged  in  the 
indictment  to  the  whole  extent  laid,  provided  the  facts  proved 
constitute  an  offence  punishable  by  law,  and  for  which  the  defen- 
dant may  by  law  be  convicted  on  that  indictment : "  ( Archbold, 
20th  edit.  240;  Rex.  v.  Eolingherry,  4  B.  &  C.  329;  6  D.  &  R. 
345.)     In  Reg.  v.  Taylor  (20  L.  T.  Rep.  N.  S.  402 ;  L.  Rep. 
1  C.  C.  194),  where  an  indictment  charged  the  prisoner,  in  the 
fii*st  count,  with  '*  unlawfully  and  maliciously  wounding,"  and, 
in  the  second  count,  with  ''  unlawfully  and  malicioasly  inflicting 
grievous  bodily  harm,"  and  the  jury  found  the  prisoner  guilty  of 
an  assault,  it  was  held  that  the  prisoner  could  be  properly  con- 
victed of  an  assault  on  the  indictment,  as  the  offences  charged 
were  misdemeanours,  and  each  of  them  necessarily  included  the 
lesser  misdemeanour  of  an  assault.      Here  both  offences  were 
misdemeanours,  and  therefore  the  prisoner  could   be  properly 
convicted  of  the  lesser  offence,  which  was  necessarily  included 
in  the  other,  just  as  on  an  indictment  for  murder  the  prisoner 
could  be   properly  convicted    of    manslaaghter,    as    both   are 
felonies.      So  in  Reg,  v.   Guthrie  {22  L,  T.  Rep,  N.  S.  485; 
L.  Rep.  1  C.    C.  241),  where  the  prisoner  was   indicted   for 
assaulting   and   then    unlawfully    and    carnally    knowing    and 
abusing  a  certain  girl  under  the  age  of  twelve  years,  and  the 
offence  of  carnally  knowing  the  girl  being  disproved,  the  jury 
found  the  prisoner  guilty  of  a  common  assault,  it  was  held  that 
the  prisoner  might  bo  properly  convicted  of  a  common  assault, 
on  the  ground  that  the  indictment  charged  two  distinct  misde- 
meanours, namely,  of  assaulting  and  also  of  carnally  knowing  the 
girl,  and  that  the  prisoner  might  be  found  guilty  of  either  of 
them.     In  giving  the  judgment  of  the  court  in  Reg.  v.  Taylor 
{ubi  tttp.),  Kelly,  C.6.,  said  :  *'  It  is  not  necessary  that  matters 
of  aggravation  stated  in  the  indictment  should  be  proved,  and, 
if  not  proved,  the  prisoner  may  be  found  guilty  of  the  offence 
without  the  circumstances  of  aggravation."     Here  the  offence  is 
feally  publishing  the  libel,  and  knowing  it  to  be  false  is  only 
matter  of  aggravation,  and>  that  being  so,  the  prisoner,  being 
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BoyjjB      indicted  for  the  o&ence  of  pnblishiog  the  libel  knowing  it  to  be 

.     ^         false^  may  properly  be  convicted  of  the  same  offence  withoat  the 

"'^*  matter  of   aggravation,  namely^  publishing  the  libel    simplj^. 

1888.        [FiELD^  J. — The  decision  of  the  Chief  Jnstice  in  Beg,  v.  Outhrte 

T^cT*  ^—  ^^^  sup.)  IB  in  yonr  favour;  the  element  of  knowing  the  libel 

Writ  of  emr^  he  false  is  a  creature  of   statute.    On  these  cases  I  think 

-^Conviction  we    must   hold    that    the  conviction    was   good.]      [Ho    was 

^/^^«  ^^'^  stopped.] 

ckargtdin        '^'^^  defendant  replied. 

indictmmit^  FiELD^  J. — I  have  come  to  the  conQlusioUj  both  on  the  autho- 
I^on-comM'  riijes  cited  by  Mr.  Gill  and  on  principle,  that  our  judgment  must 
VexatiouM  ^®  ^<^^  ^^®  Gfown.  The  facts  are  these :  The  defendant  was 
indictmenis  charged  before  a  magistrate  with  publishing  a  defamatory  libel 
^^^  knowing  it  to  be  false,  but  it  was  stated  by  the  prosecution  that 
they  did  not  intend  going  on  with  that  part  of  the  case,  which 
alleged  that  the  defendant  knew  the  libel  was  false.  Ultimately 
the  magistrate  committed  the  defendant  for  what  I  may  call  the 
common  law  misdemeanour  of  publishing  a  libel,  but  the  indict- 
ment contained  the  allegation  that  the  defendant  published  the 
libel  knowing  the  same  to  be  false.  The  learned  master  of  the 
Crown  Office  tells  me  that,  before  Lord  Campbell's  Act,  that  was 
the  usual  form  in  an  indictment  for  libel  at  common  law,  and, 
acting  apon  that,  no  objection  has  been  made  until  now  as  to 
the  form  of  the  indictment.  It  is  quite  clear  that,  before  Lord 
Campbell's  Act,  the  knowledge  of  the  untruth  was  immaterial 
in  point  of  law,  though,  of  course,  it  might  be  important  as  to 
the  question  of  punishment,  as  it  is  an  aggravation  of  the  libel  to 
publish  it  knowing  it  to  be  false.  It  was  clearly  not  competent  to 
a  person  charged  with  publishing  a  libel  to  seek  to  defend  himself 
by  saying  that  he  did  not  know  that  it  was  false.  This  was 
amended  by  Lord  Campbell's  Act  giving  a  person  charged  with 
Ubel  power  to  allege  that  the  libel  was  true,  and  that  it  was  for 
the  public  benefit  that  it  should  be  published.  I  have  always 
thought  that  it  was  a  salutary  provision  that  the  libel  should  be 
published  only  for  the  public  interest.  It  seems  to  me  that  if 
it  be  made  the  law  that  it  ceases  to  be  necessary  to  aver  that  the 
publication  of  the  libel  was  for  the  public  interest,  a  great  inroad 
would  be  made  on  the  rights  of  the  public.  That,  however,  is 
for  the  Legislature.  There  are  three  sections  of  the  Act  impor- 
tant. The  3rd  section  deals  with  publishing,  or  threatening  to 
publish,  a  libel  with  intent  to  extort  money ;  the  4th  section  deals 
with  publishing  a  defamatory  libel,  knowing  the  same  to  be  false; 
and  the  5th  section  deals  with  publishing  a  defamatory  libel 
simply.  Dealing  with  the  two  latter,  in  the  5th  section  the 
punishment  is  different.  In  the  4th  section  the  punishment 
cannot  exceed  two  years'  imprisonment,  whereas  in  the  5th 
section  the  punishment  cannot  exceed  one  years'  imprisonment. 
At  the  trial  counsel  for  the  prosecution  stated  that  he  did  not 
intend  to  offer  any  evidence  that  the  defendant  knew  the  untruth 
of  the  libel,  and  therenpon  the  case  went  to  the  jury,  and  the 
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qnestion  sabstantially  lefb  to  the  jary  was  whether  or  not  the      Boauw 
libel  was  trae.    The  jary  fonnd  that  the  defendant  had  published  .^^  Qaiua. 
the  libel^  but  that  he  did  not  know  it  to  be  false,  and,  on  that        ..^ 
finding,  jadgment  was  entered  for  the  Crown,  and  the  defendant       18SS. 
was  called  op  and  sentenced  to  two  months'  imprisonment,  a  j^^/JJJIJ^^^ 
term  of  imprisonment  within  both  sections.     If  it  had  exceeded  lyru  of  error 
twelve  months  the  case  might  have  been  different ;  but  the  —  Concictiw 
punishment  inflicted  was  within  the  statutory  powers,  and  also  ^-^^Sm^l^ 
within  the  common  law  jurisdiction.     On  that  state  of  things    ckivffedin 
this  writ  of  error  is  brought.    The  writ  of  error  set  out  what  ^j^"*^'^ 
I  have  in   effect  stated.    One  of  the  assignments  of  error  is  '^^*'*JIJSa 
that  the  provisions  of  the  Vexatious  Indictments  Act  have  not     Vexatums 
been  complied  with.    On  this  point  we  have  been  referred  to   i«to««i<f 
the  case  of  Knowlden  v.  The  Queen  {uhi  sup.),  which  is  an  autho- 
rity  that  error  will  not  lie  on  such  assignment.    No  doubt  the 
Legislature  intended  that  these  conditions  should  be  performed 
before  trial,  but  it  is  quite  clear,  on  the  case  of  Knowlden  y. 
The  Queen  {libi  sup.),  that  the  performance  of  these  conditions 
need  not  be  averred  on  the  face  of  the  indictment,  and  the 
absence  of  such  averment  is  not  a  subject  of  error.     With 
regard  to  the  second  assignment  of  error,  that  the  indictment 
did  not  contain  an  averment  that  the  defendant  intended  to 
provoke  the  prosecutor  to  commit  a  breach  of  the  peace,  and  that 
it  was  not  proved  at  the  trial  that  the  defendant  had  sent  the 
libel  to  any  other  person  than  the  prosecutor,  this  seems  to  me 
to  fail  also,  as  it  does  not  follow  that  because  the  libel  was  sent 
to  the  prosecutor  it  was  sent  to  no  other  person.    Therefore, 
under  these  circumstances,  we  cannot  say  that  there  was  error  in 
that  respect.    The  third  assignment  of  error  is  that,  by  the 
record,  it  appears  that  the  verdict  of  the  jury  is  not  a  conviction 
of  the  defendant  of  the  offence  charged  in  the  indictment.    We 
have  got  to  consider  what  is  the  offence  charged  in  the  indict- 
ment.    It  is  a  common  law  misdemeanour  to  publish  a  defama- 
tory libel,  and  I  am  not  aware,  and  there  is  no  declaration  in 
Lord  Campbell's  Act,  that  that  does  not  continue  an  offence  at 
common  law.    It  is  an  offence  at  common  law  to  publish  a 
de&matory  libel  whether  the  person  knew  it  to  be  false  or  not. 
The  jury  in  this  case  have  certainly  negatived  the  allegation  that 
the  aefendant  knew  the  libel  was  &lse,  and  if  that  averment 
were  essential,  then  the  defendant  would  be  right  in  his  conten- 
tion.   I  do  not  think  it  is.    Under  those  circumstances,  the  real 
charge  is  the  common  law  misdemeanour  or  the  statutory  mis- 
demeanour, and  it  is  competent  to  the  jury  to  acquit  on  that  part 
of  the  charge  which  is  statutory,  and  to  convict  on  that  which  is 
not.    The  cases  cited  by  Mr.  uill  for  the  prosecution  show  this. 
The  first  case  is  Bex  ▼.  Hollmgberry  (vhi  sup,),  where  the  defen- 
dants were  indicted  for  conspiring  falsely  to  indict  one  A.  B.  for 
keeping  a  gaming-hoose,  for  the  purpose  of  extorting  money  from 
A.  B.    The  jury  fonnd  the  defendants  guilty  of  conspiring  to 
indict  ▲•  B.  for  the  purpose  of  extorting  money;  bat  not  to 
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BoAUB.     indict  him  falsely,  and  there  it  was. laid  down  that  ^'  in  criminal 
„     ^-  cases  it  is  sufficient  for  the  prosecutor  to  prove  so  much  of  the 

,     '   charge  as  constitutes  an  offence  punishable  by  law.     This  was  an 

1888.        indictment    for    conspiring    falsely   to  indict  a  person  for  the 
lutU^ment-^  purposo  of  extorting  money.  The  jury  found  the  defendants  guilty 
Writ  of  m-or  oi  conspiring  to  prefer  an  indictment  for  the  purpose  of  extorting 
^Conviction  money  whether  the  charge  be  or  be  not  false."     This  is  a  concla- 
^^  ^*"^°'^  sive  authority  for  the  proposition  Mr.  Gill  contended  for,  as, 
charged  in    ^Pplji^g  i^  to  this  case,  the.  jury  found  the  defendant  guilty  of 
iwUctaient^  the  misdemeanour  of  publishing  a  defamatory  libel,  whether  he 
Non-eompHr-  t^ew  it  was  false  or  not.     Reg.  v.  Hodghiaa  (uhi  sup,)  is  a  case 
Vexatious    ^^^y  hke  the  last.     A.  was  indicted  for  perjury  in  an  affidavit 
Iwiictments    made  under  the  Bills  of  Sale  Act  for  the  purpose  of  getting  a  bill 
^^*        of  sale  filed,  and  was  found  guilty,  and  there  it  was  held  that, 
although,  the  making  of  such   false  affidavit  was   not  strictly 
perjury,  and  the  prisoner  eoolcl  not  be  liable  to  punishment  as  for 
perjury,    yet  the  taking  of  a  false  oath  where  an  affidavit  is 
required   for  the  purposes   of  a  statute  is  a  misdemeanour  at 
common  law,  and  renders  the  guilty  party  liable  to  punishment 
as  for  a  common  law  misdemeanour,  and  that  the  words  in  aa 
indictment  for  perjury,  "  that  the  said  A.  B.  did  wilfully  and  oor- 
ruptly  commit  wilful  and  corrupt  perjury,'^  may  be  rejected  aa 
surplusage,  and  if  this  is  done  the  indictment  sufficiently  states 
a  misdemeanour  in  taking  a  false  oath,  and  Martin,  B.,  in  giving 
judgment,  distinguished  the  case  from  Bex  v.  Foster  (Russ.  & 
Uy.  459),  where  the  prisoner  was  convicted  on  an  indictment  for 
perjury,  and  the  prisoner  had  in  fact  only  taken  a  false  oath, 
and    the  judges  held  that  no  punishment  could  be  inflicted, 
the  reason  being  because  the   indictment    did   not  state  facts 
sufficient    to   constitute   the  offence  of   taking    a    false    oath. 
There  are  two  other  cases  to  the  same  effect,  and  decided  on 
the  same  principle :  Beg.  v.  Taylor  .{vM  aup.)^  where  the  prisoner 
was  indicted  for  a  misdemeanour  upon  an  indictment^  the. first 
count  of  which  was  for  "  unlawfully  and  maliciously  wounding,'' 
and  the  second  count  was  for ''  unlawfully  and  maliciously  inflict- 
ing grievous  bodily  harm,''  and  the  jury  convicted  him  of  an 
assaidt,  and  it  was  held  that  the  prisoner  oonld  be  properly  con- 
victed of  a  common  assault  on  the  indictment,  as  the  offences 
charged  were  misdemeanours,  and  each  of  them  included  the 
lesser  misdemeanour  of  an  assault.    Again,  the  case  of  Beg.  v. 
Outhrie  {ubi  av/p.),  where  the  prisoner  was  indicted  for  uidaw- 
fully  assaulting  and  then  unlawfully  and  carnally    knowing  a 
certain  girl  under  the  age  of  twelve  years,  and  the. offence  of 
carnally  knowing  the  girl  was  disproved,  and  the  jury  found  the 
prisoner  guilty  of  a  common  assault,  and  Bovill,  C.J.,  there  said  : 
"  The  indictment  charges  that  the  prisoner,  did  '  unlawfully  and 
carnally  know  and  abuse '  the  girl,  against  the  form  of  the 
statute,  and  it  also  charges  an  offence  at  common  law,  namely,  an 
assault ;"  and  the  conviction  was  affirmed.    I  was  in  doubt  for 
some  time  in  consequence  of  the  fact  that^  on  an  indictment  for. 
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robbery^  the  defendant  cannot  be  conyicted  of  a  common  assaalt^       Boaiis 
but  the  correct  answer  has  been  given  by  Mr.  Gill,  and  he  has  ^^  qobbji 

satisfied  me  that  the  reason  of  that  is,  that  the  one  offence  is  a        

felony,  and  the  other   a  misdemeanour.     In  the  present  case,        1888. 
the  offence  for  which  the  defendant  was  indicted,  and  the  one  j^^^|_ 
of  which  ho  was  found  guilty^  are  of  the  same  kind,  namely^  i^rit  of  arw 
both  misdemeanonrs.  —Conmction 

Wills,  J.— I  am  of  the  same  opinion,  and  upon  the  same  ^^^^^^J^^ 
grounds.     I  only  wish  to  state  very  shortly  that  upon  principle  it     duxrgtdin 
is  impossible  to  distinguish  this  ease  from  the  case  of  a  conviction  indictMent-^ 
for  a  commron  assault  on  an   indictment  for  an  assault  causing  ^anoTt^h' 
bodily  harm,  under  statutes  which  would  render  the  offender     Vexatiovt 
liable  to  greater  punishment  than  the  punishment  for  a  common    Indictmenu 
assault.     It  seems  to  me  that  the  two  cases  are  identicaU     The        '^^ 
only  other  ground  of  error  that  impressed  rae  was  that,  in  con« 
sequence   of  the  hints  throvm  oat   in  Knowlden  y.  The  Queen 
(vhi  sup.),  there  was  no  jurisdiction  in  the  grand  jury  to  enter- 
tain  this   bill,    inasmuch   as    the   provisions   of  the  Vexatious 
Indictments   Act   had    not  been   complied  with.     I  think  the 
proper  answer  to  that  is  that  it  is  now  too   late  to  take  that 
objection.     The  proper  remedy  was  to  apply  at  the  time  of  trial 
to  quash  the  indictment,  and  it  seems  to  me  that  it  is  now  too  late 
to  say  that  these  things  make  the  record  bad  for  noncompliance 
with  the  provisions  of  that  statute.     I  think,  therefore,  that  that 
ground  fails.    As  to  the  other  highly  technical  objection,  there  is 
no  ground  for  it  at  all.  This  case  was  formerly  before  my  brother  Day 
and  myself,  when  we  thought  the  defendant  was  put  upon  his 
trial  for  something  more  than  he  was  convicted  for.     My  present 
yiew  is,  that  this  conviction  is  a  good  conviction  for  the  offence 
for  which  the  defendant  was  convicted. 

Judgment  for  the  Oroton. 

Solicitors  for  the  prosecution,  Wontner  and  Son, 
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QUEEN'S  BENCH  DIVISION, 

Thursday,  Aug.  9, 1888. 

(Before  Manisty  and  Hawkiks,  JJ.) 

TXro.   v.    Slade   (Metropolitan  Police    Magistrate);    JSb  parte 

Yeoward.  (a) 


Dogs — ''  Goods  '' — Summons  for  detaining  dog — Poioer  of  a 
metropolitan  police  magistrate  to  order  the  delivery  up  of  a  dog 
as  "  goods*'  under  2^3  Vict.  c.  71  {An  Act  for  Regulating 
the  Police  Courts  in  the  Metropolis),  s,  40. 

Sect.  40  o/ 2  ^3  Vict.  c.  71,  enables  a  metropolitan  police  magis^ 
trate  upon  complaint  by  any  person  claiming  to  be  entitled  to 
any  ''goods"  {not  exceeding  15Z.  in  value),  detained  by  any 
person  within  the  limits  of  the  metropolitan  police  district,  to 
summon  the  person  complained  of,  and  inquire  into  the  title  to 
the  said  "  goods,"  and,  if  satisfied  that  such  goods  are  detained 
without  ju^t  cau^e,  to  order  the  ''goods"  to  be  delivered  to  the 
owner  thereof 

Held,  that  the  word  "  goods  "  in  this  section  includes  dogs,  and 
that  therefore  the  magistrate  has  power,  under  this  section,  to 
order  a  dog  unlawfully  detained  to  be  delivered  up  to  the  owner 
thereof 

RULE  for  a  mundamus  to  W.  Slade,  Esq.,  metropolitan  police 
magistrate,  to  compel  him  to  issne  a  summons  against  one 
William  Manners,  calling  on  the  said  William  Manners  to  appear 
before  him  and  show  cause  why  he  should  not  deliver  up  to  the 
applicant,  Richard  Yeoward,  a  certain  dog  alleged  to  belong  to 
the  applicant. 

The  facts,  according  to  the  affidavit  of  the  applicant,  were  as 
follows : 

On  the  18th  day  of  July,  1888,  the  applicant  lost  a  dog  which 
he  had  bought  on  the  21st  day  of  April,  1888,  the  dog  being  of 
less  value  than  15Z.  A  few  days  after  tho  loss  of  the  dog, 
William  Manners  called  at  the  applicant's  house,  with  the  collar 
the  dog  was  wearing  on  the  day  it  was  lost,  and  said  that  he  had 
the  dog,  and  that  he  intended  to  keep  it,  as  he  had  lost  it  some 
months  before.  The  applicant  several  times  applied  to  have  the 
dog  back,  but  Manners  always  refused  to  give  it  up.  The 
applicant  then  applied  to  Mr.  Slade,  police  magistrate  at  South- 

(a)  Reported  by  Hbmbt  Lxtoh,  Esq.,  Barrister-At-Law. 
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wark  Police-coart^  for  a  summons  under  Eect  40  of  2  &  3  Vict.        Bn. 
c.  71  {An  Act  for  Regulating  the  Police  Courts  in  tho  Metropolis)      g  ^^^  ^ 
calling  upon  the  said  William  Manners  to  appear  before  him  and     Ex  parte 
show  cause  why  he  should  not  deliver  up  the  aog  to  the  applicant.    Ybowabd. 
The  magistrate  refused  to  grant  the  summons^  on  the  ground  that  a        r^ 

dog  does  not  come  within  the  description  of  ''  goods  '^  in  the  said        ! 

section^  and  that  he  had  no  power  to  grant  the  summons ;  but  Jurisdiction  of 
he  expressed  a  wish  that  an  application  should  be  made  for  a   ^*^'^^^j^^°^^ 
mandamus  to  settle  the  question  whether  a  dog  came  within  the  ^u—Deten- 
meaning  of  *'  goods ''  in  the  said  section.  tion  ofgoods^ 

Power  to  order 

Sect.  40  of  2  &  3  Vict.  c.  71,  provides :  rutitution  of 

Upon  the  complaint  made  to  any  of  the  said  magistrates  [that  is,  the  metropolitan  ^^  ^  j^ 
police  magistrates]  hy  any  person  claiming  to  he  entitled  to  the  property  or  posses-  s'iO  ' 
sion  of  any  "  goods  *'  which  are  detained  hy  any  other  person  irithin  the  limits  of  the 
metropolitan  police  district,  the  valne  of  which  shall  not  he  greater  than  fifteen 
pounds  ...  it  shall  he  lawful  for  such  magistrate  to  summon  the  person  com- 
plained of,  and  to  inquire  into  the  title  thereto,  or  to  the  possession  thereof,  and  if  it 
shaU  appear  to  the  magistrate  that  such  goods  have  been  detained  without  just  cause, 
after  due  notice  of  the  claim  made  by  the  person  complaining  ...  it  shall  be 
lawful  for  such  magistrate  to  order  the  **  goods  "  to  be  delivered  to  the  owner  thereof 
.  .  .  and  OTery  person  who  shall  neglect  or  refuse  to  deliTer  up  the  goods, 
according  to  such  order,  shaU  forfeit  to  the  party  aggrieved  the  fuU  value  of  such 
goods,  not  greater  than  the  sum  of  fifteen  pounds,  such  value  to  be  determined  by 
tiie  magistrates:  Provided  always,  that  no  such  order  shall  bar  any  person  from 
recovering  possession  of  the  goods  or  money  so  delivered  or  forfeited,  by  suit  or 
action  at  law,  from  the  person  to  whose  possession  such  goods  or  money  shall  come  by 
virtue  of  such  order,  so  that  such  action  be  commenced  within  six  calendar  months 
next  after  such  order  shall  be  made. 

Mead  showed  cause  against  the  rule. — Dogs  do  not  come 
within  the  meaning  of  "  goods "  in  this  section  of  the  Act. 
[Hawkins,  J. — Then,  if  a  dog  of  mine  be  taken,  how  am  I  to  get 
it  back  ?]  In  the  County  Court  or  in  the  High  Court,  according 
to  its  value.  A  man  can  be  indicted  for  stealing  the  dog's  collar, 
but  not  at  common  law  for  stealing  the  dog.  The  word  ^'  goods  '^ 
is  used  in  the  section  intentionally,  when  other  words  might  have 
been  used.  [Hawkins,  J, — Could  you  sue  in  detinue  for  a  dog  ?] 
Yes;  you  could  sue  for  many  things  which  are  not  '^goods'' — 
for  example,  bills  of  exchange,  apes,  &c.  [Manistt,  J. — From 
the  proviso  at  the  end  of  the  section  it  would  seem  as  if  money 
were  goods,  there  being  the  words,  or  ''money  so  delivered. 
Hawkins,  J. — Suppose  I  make  a  will  and  leave  all  my  world! 
goods  to  A.  B.,  would  not  my  dogs,  &c.,  pass  under  my  will  ? 
If  it  had  been  intended  that  the  powers  of  the  magistrate  shoul 
extend  to  every  kind  of  property,  then  the  more  general  word 
"  property  "  would  have  been  used,  and  not  "  goods.' '  [Hawkins, 
J.  (referring  to  the  Innkeepers  Act,  1878). — The  landlord  may 
dispose  of  goods  left  in  his  care — could  he  sell  a  dog  left  in  his 
care  f ]  I  submit  not.  "  Goods''  is  a  technical  expression,  and 
is  synonymous  with  "  chattels,"  and  ''  chattels  "  is  synonymous 
with  "  goods,"  as  we  see  by  the  definition  of  ''  chattels"  as  given 
in  the  Imperial  Dictionary.  In  Reg,  v.  Robinaon  (Bell's  Crown 
Cases,  84)  it  was  held  that  dogs,  not  being  the  subject  of  larceny, 
are  not  chattels  within  the  meaning  of  sect.  58  of  7  &  8  Geo.  4, 
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ilflG.        c.  29j  and  that^  conseqaentlj^  a  person  cannot  be  convicted  under 

g  ''•  the    above    section   of  obtaining    a   dog    by    false   pretences. 

Ex  parte      [Manisty,  J. — I  must  say  I  very  seriously  doubt  whether  a  dog  is 

Yeowabd.     a  *^  chattel  '^  in  the  proper  sense  of  the  word^  but  I  should  think 

it  is  ''  goods.''     Is  a  horse  goods  f  ]     Yes ;  because  it  is  not  one 

of  the  class /ercB  na^i^^.     Provision  has  been  made  by  statute 

Jurisdiction  cf  for  the  stealing  of  dogs. 

metropohtm        Oolam,  in  support  of  the  rule,  was  not  called  upon. 

/m^fl^Z^toil      Manisty,  J. — The  fair  and  reasonable  construction  of  sect.  40 

tion  of  goods^  of  2  &  3  Vict.  c.  71,  seoms  to  me  to  require  that  "  goods ''  should 

^^^TtuH  ^^  include  dogs.     There  may  be  many  instances  given  in  which 

dJ^!f— 2 '^  3    '^  goods ''  ought  to  be  so  construed  as  including  dogs,  and  I  think 

Vict,  c.  71,    no  better  example  can  be  given  than  that  given  by  my  brother 

'•  ^'        Hawkins,  *'  I  leave  all  my  worldly  goods  to  A.  B.,''  which  would 

seem  to  me  to  include  dogs.     I  should  have  thought  it  a  very 

narrow  construction  of  the  section  to  have  held  that  '^  goods ''  did 

not  include  dogs. 

Hawkins,  J. — I  am  clearly  of  the  same  opinion.  Good  sense 
seems  to  require  that  we  should  put  this  construction  on  the 
word  '^  goods ''  in  this  statute.  All  I  have  to  say  I  have  said  in 
the  course  of  the  argument. 

BAile  ahsoluiefor  a  mandamus. 
Solicitor  for  the  magistrate,  Solicitor  for  the  Treasury, 
Solicitors  for  the  applicant,  8.  M.  and  /•  B.  Benson. 


LINCOLN  ASSIZES. 

Friday,  Dec,  14,  1888. 

(Before  Cave,  J.) 

Beo.  v.  Pabsons.  (a) 

Embezzlement — Employment  in  the  public  service — Oounty  Oowrt 

bailiff— 24i  Sp  25  VicL  c.  96,  s.  70. 

The  high  bailiff  of  a  Oounty  Oourt  appointed  one  Parsons^  under 
the  powers  contained  in  the  Oounty  Oourt  Acts,  a  bailiff  to  assist 
him  in  his  duties.  Parsons  acted  under  the  orders  of  the  high 
bailiff;  his  duties  thus  prescribed  were  to  execute  writs  offi,  fa. 

(a)  Reported  by  G.  G.  Ewmbdt,  Esq.,  Banistor-At-Lftw. 
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and  to  return  the  proceeds  to  the  registrar  of  the  County  Court  Bbo. 

vnthin  twenty-four  hov/rs,  Pamokb 

Heldj  that  Parsons  was  not  a  person  *^  employed  in  the  pudic  

service  of  Her  Majesty  "  mthin  the  meaning  of  24^  ^  2b  Vict.  1888. 

c.  96,  s.  70,  but  was  the  servant  of  the  bailiff,  KmbTlement 

Eeff.  V.  Glover  (9  Cox  C,  C.  501) ;  Reg,  v.  Graham  (13  Cox  .Ji^Mc 

U,  0.  57)  distinguished,  servant^ 

County  Court 

THE  prisoner,  Bichard  Parsons,  was  indicted,  under  8ec^  7v^  of  ^^M'vidt 
24  &  25  Vict.  c.  96,  s.  68  (a),  for  that,  being  empl  ynl  in    c.  96, «.  7o. 
the  public  service  of  Her  Majesty,  to  wit,  as  a  bailiff  i  \  i.;3 
County  Court  of  Lincolnshire,  holden  at  Gainsborough,  ho  did 
whilst  so  employed  embezzle  certain  moneys  received  by  him  by 
virtue  of  his  employment. 

The  registrar  of  the  County  Court,  who  was  also  the  high 
bailiff  of  the  County  Court,  had  appointed  the  prisoner  a  bailifE 
to  assist  him  in  the  duties  of  high  bailiff.  He  acted  under 
the  orders  of  the  high  bailiff;  his  duties  as  prescribed  by  the 
high  bailiff  were  to  execute  writs  of  jS.  fa.  and  to  return  the  pro- 
ceeds of  the  execution  to  the  registrar  within  twenty-four  hours. 
The  charge  against  him  was,  that  he  had  not  accounted  for  the 
proceeds  of  various  writs  of  ^.  /a.  executed  by  him  on  instructions 
issued  by  the  high  bailiff. 

At  the  close  of  the  case  for  the  prosecution  the  learned  judge 
called  on  the  counsel  for  the  Crown  to  show  that  the  prisoner  was 
employed  in  the  public  service  of  Her  Majesty. 

WeightTnan  for  the  prosecution. — The  prisoner  is  an  officer  of 
the  County  Court,  his  duty  is  to  pay  over  within  twenty-foar 
hours  to  the  registrar  of  the  County  Court  the  moneys  which  he 
receives  by  virtue  of  process  issuing  out  of  the  County  Court,  and 
he  is  therefore  an  officer  intrusted  to  receive  moneys  for  and  on 
behalf  of  Her  Majesty.  He  is  recognised  as  a  public  servant  in 
various  statutes.  By  9  &  10  Yict.  c.  95,  s.  31,  it  is  enacted  that 
''  for  every  such  court  there  shall  be  one  or  more  high  bailiffs  whom 
the  judge  shall  be  empowered  by  order  of  court  to  appoint 
•  .  .  and  every  such  high  bailiff  shall  be  empowered  .  .  . 
to  appoint  a  sufficient  number  of  able  and  fit  persons  ...  to 
assist  the  said  high  bailiff,  and  at  his  pleasure  to  dismiss  all  or 
any  of  them  and  appoint  others  in  their  stead ;  and  every  bailiff 
80  appointed  may  also  be  suspended  or  dismissed  by  the  judge.'' 
Sect.  33  directs  the  duties  of  the  high  bailiffs  and  bailiffs,  and 

(a)  By  24  ft  25  Viot  o.  96,  b.  68 :  "  Wbosoeyer,  being  employed  in  the  public 
•eryiee  of  Her  Majesty  .  .  .  and  introsted  by  Tirtue  of  such  employment  with 
the  reoeipt,  custody,  management,  or  control  of  any  chattel,  money,  or  valaable 
seoority,  shall  embezzle  any  chattel,  money,  or  valuable  security,  which  shall  be 
intniBted  to  or  receiyed  or  taken  into  poBsession  by  him  by  virtue  of  his  employment, 
or  any  part  thereof,  or  in  any  manner  fraudulently  apply  or  dispose  of  the  same,  or 
any  part  thereof,  to  his  own  use  and  benefit,  or  for  any  purpose  whatsoever,  except  for 
the  public  service,  shall  be  deemed  to  have  feloniously  stolen  the  same  from  Her 
Maieety,  and,  being  convicted  thereof,  shall  be  liable,  at  the  discretion  of  the  court,  to 
be  kept  fai  penal  lervitode  for  any  term  not  exceeding  fourteen  years  and  not  loss  than 
Ave  years,  or  to  bo  imprisoned  for  any  term  not  exceeding  two  years.** 

K¥:2 
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Rbo.        provides  that  the  high  bailiffs  are  to  receive  all  fees  payable  to 
Pabbons      ^^^  bailiff,  and  out  of  sach  fees  to  provide  for  the  payment  of  the 

'     bailiffs  appointed  to  assist  them.    By  sect.  116  it  is  enacted  that  j 

1888.        <'  if  any  clerk,  bailiff,  or  officer  of  the  court  acting  nnder  colour  or 
E  b^ement  P^^^^^^^  ^^  ^^^  process  of  the  court,  shall  be  charged  with  ertor-  ' 

^  Puhlic      tion  or  misconduct,  or  with  not  duly  paying  or  accounting  for  any  | 

servant—]  money  levied  by  him  under  the  authority  of  this  Act,  it  shall  be 
^^baifi^^^  lawful  for  the  judge  to  inquire  into  such  matter  in  a  summary 
24  ^  25  Viet,  way  .  .  .  and  to  make  order  of  the  repayment  .  .  • 
c  96,  «.  70.  and  also  to  impose  a  fine  on  the  clerk,  bailiff,  or  officer.''  By  the 
County  Courts  Act,  1867  (30  &  31  Vict.  c.  142),  s.  22,  every  bailiff 
duly  appointed  by  a  high  bailiff  or  a  registrar  may  serve  or  execute 
any  process  which,  by  any  Act  passed  or  to  be  passed,  is  directed 
to  be  served  or  executed  by  a  high  bailiff,  unless  otherwise  specially 
provided  against  therein.  In  Reg.  v.  Glover  (9  Cox  C.  C).  501  ; 
33  L.  J.  1 69,  M.  C. ;  Leigh  and  Cave,  466 ;  10  L.  T.  Rep.  N.  S.  582) 
a  County  Court  bailiff  was  convicted  of  embezzling  some  money 
which  he  had  levied  under  process  of  the  court.  He  was  indicted  as 
the  servant  of  the  high  bailiff,  to  whom  the  money  embezzled  was 
alleged  to  belong.  In  that  case  the  high  bailiff  had  appointed 
the  prisoner,  by  the  allowance  of  the  judge  and  nnder  the  pro- 
visions of  the  9  &  10  Vict.  c.  95,  s.  31,  to  be  one  of  the  baUiffSs 
to  assist  the  high  bailiff;  the  prisoner  in  his  official  capacity 
received  the  moneys  mentioned  in  the  indictment,  being  the 
amount  of  levies  received  by  virtue  of  processes  issued  out  of  the 
^court,  and  neglected  to  pay  them  over  to  the  registrar  of  the  court. 
The  question  whether  the  prisoner  was  in  law  the  servant  of  the 
high  bailiff  was  answered  in  the  negative  by  the  Court  of  Crown 
Cases  Reserved,  and  the  conviction  was  quashed.  It  was  held 
that,  as  by  the  rules  of  the  County  Court  (rule  31)  (a)  he  was 
bound  to  pay  over  all  moneys  he  received  to  the  registrar  of  the 
court,  the  money  was  the  property  of  the  registrar  and  not  of  the 
high  bailiff.  In  Beg.  v.  Oraham  (13  Cox  C.  C.  57)  an  inspector 
of  prisons,  with  the  sanction  of  the  Treasury,  employed  the  pri- 
soner as  his  agent  to  collect  the  contributions  of  parents  towards 
the  maintenance  of  their  children  committed  to  reformatory  and 
industrial  schools  under  29  &  30  Vict.  cc.  117, 118,  which  autho- 
rise the  appointment  of  an  agent;  the  prisoner  received  and 
misappropriated  moneys,  the  contributions  of  parents,  ordered  by 
magistrates  to  be  paid  for  the  maintenance  of  their  children  in 
the  schools,  and  it  was  held  that  he  was  in  the  employment  of 
the  public  service  and  therefore  rightly  convicted  of  embezzle- 
ment under  an  indictment  framed  in  virtue  of  sect.  70  of  24  &  25 
Vict.  c.  96. 

No  counsel  appeared  for  the  defence. 

(a)  Rule  31  of  the  Coanfcy  Court  Rales,  1857:  "  Every  bailifp  leTyingor  reoeiving 
any  money  by  virtue  of  any  procesa  issuing  out  of  the  court  of  which  he  is  bailiff, 
shall,  within  twenty-four  hours  from  the  receipt  thereof  pay  over  the  same  to  the 
registrar  of  such  court,  and  shall  file  such  proceedings  and  retain  the  same  in  his 
custody/' 
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Cats^  J. — ^I  am  of  opinion  that  the  prisoner  is  not  employed  in        Bn* 
the  public  service  of  Her  Majesty  within  the  meaning  of  24  &  25     p^i^^i. 
Yict.  c.  96^  s.  70^  but  that  he  is  the  servant  of  the  high  bailiff.        ...  * 
The  high  bailiff  appoints  the  bailiff^  dismisses  him^  fixes  the  scale        1888. 
of  his  remnneration^  and  gives  him  the  orders  he  is  to  carry  out.  £„,5^^J^,g„< 
Every  fanction  of  a  master  is  discharged  by  the  high  bailiff^  and      ^Public 
I  do  not  see  any  way  in  which  the  bailiff  can  be  said  to  be  the     «rran;— 
servant  of  the  public.     Were  there  anything  to  show  that  the  ^^S^/f^' 
remuneration  was  paid  directly  by  the  public^  or  fixed  by  the  24 1*  25  VicL 
statute^  it  would  be  different^  but  there  is  no  such  regulation  or    c  9^  <*  70. 
direction  in  the  present  case.     Two  cases  have  been  cited  bearing 
on  the  point :  Reg,  v.  Olaver  is  a  case  which  resembles  the  present^ 
but  it  contains  a  material  distinction.    Rule  31  of  the  County  Court 
Bules^  as  it  then  stood^  was  to  this  effect :  '^  Every  bailiff  levying 
or  receiving  any  money  by  virtue  of  any  process  issuing  out  of 
the  court  of  which  he  is  bailiff^  shall^  within  twenty-four  hours 
from  the  receipt  thereof^  pay  over  the  same  to  the  registrar  of 
such  courts  and  shall  file  such  proceedings  and  retain  the  same  in 
his  custody.'^     The  duty  of  the  bailiff  was  there  prescribed  by 
the  rule  of  the  County  Court,  and  consequently  he  owed  a  duty 
to  the  public  which  was  laid  down.     But  that  rule  received  an 
important  modification  when  re-drawn  in  the  Consolidated  County 
Court  Orders  and  Rules  of  1875.     By  Order  II.,  r.  30  of  those 
rules,  it  is  provided  that  "  every  high  bailiff  levying  or  receiving 
any  money  by  virtue  of  any  process  issuing  out  of  the  court  of 
which  he  is  bailiff,  shall,  within  twenty-four  hours   from  the 
receipt  thereof,  pay  over  the  same  to  the  registrar  of  such  court, 
who  shall  indorse  upon  the  warrant  a  memorandum  of  having 
received  the  same,  and  the  high  bailiff  shall  file  such  process  and 
retain  the  same  in  his  custody.'^     This  latter  rule  seems  to  have 
been  designedly  altered  in  order  that  the  responsibility  should 
rest  not  with  the  bailiff,  but  with  the  high  bailiff.     Consequently, 
whenever  an  execution  is  levied  by  the  bailiff  on  the  order  of  the 
high  bailiff,  it  is  still  executed  by  the  high  bailiff,  who  must 
account  to  the  registrar,  and,  in  fact,  be  responsible  to  the  public, 
while  the  bailiff  is  no  longer  responsible  to  the  public,  but  to  the 
high  bailiff.     The  importance  of  this  distinction  is  shown  by  the 
remark  of  Crompton,  J.,  in  the  course  of  the  argument  in  Reg,  v. 
Olover^  where  he  says  :  '^  If  the  high  bailiff  were  to  tell  the  bailiff 
not  to  pay  over  moneys  levied  by  him  to  the  court,  and  he  were 
to   obey,  the  bailiff  might  be  punished  by  the   court  for  not 
paying  them  over.''     Such  would  have  been  the  case  in  those 
days,  but  it  is  no  longer  so.     The  high  bailiff  could  not  then 
interfere,  but  as  soon  as  the  rule  was  altered  and  it  became  the 
duty  of  the  high  bailiff  to  pay  the  moneys  over  to  the  court  he 
became  entitled  to  order  the  bailiff  to  pay  to  him  and  not  to  the 
court.     Cockbum,  C.J.,  further  says :  "  As  the  prisoner  was  not 
the  servant  of  the  high  bailiff,  and  this  was  not  the  money  of  the 
high  bailiff,  the  conviction  must  be  quashed.     He  was  anything 
but  the  servant  of  the  high  bailiff,  and  by  the  statutory  rule  of 
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Rto»       practice  he  was  bonnd  to  pay  the  moneys  to  the  registrar."     It  is 
PAB80K8      clear  that  the  judgment  in  Reg.  v.  Olover  depended  npon  role  81 

' '     as  it  then  stood^  because  the  bailiff  was  then  bonnd  to  pay  the 

1888,        money  to  the  court;  it  was  not  the  money  of  the  high  bailiff, 
^j^^^^^^^^^  nor  was  he  responsible  for  it.    Now,  by  Order  II.,  r.  80,  the 
•^PuhUe     practice  is  changed,  and  the  high  bailiff  may  order  the  bailiff  to 
servant^     pay  the  money  to  him  to  be  paid  over  to  the  court.     The  high 
^^^JP^  bailiff  appoints  the  bailiff,  with  the  sanction  of  the  court,  gives 
24  ^  26  Vict,  bim  the  orders,  and  fixes  his  remuneration  and  prescribes  his 
«.96,#.  70.    duties,  and  by  reason  of  the  new  rule  the  duty  of  the  bailiff 
to  pay  the  money  into  court  is  abrogated.     The  case  of  Reg.  v. 
Glover  so  far  from  being  an  authority  in  favour  of  the  prosecution 
is  an  authority  the  other  way.     In  the  case  of  Reg.  v.  Oraham,  so 
far  as  I  am  able  to  judge  of  it  from  the  note  in  Roscoe's  Criminal 
Evidence  (a),  the  prisoner  was,  with  the  sanction  of  the  Treasury, 
employed    by    the    inspector  of  prisons.      He    was    therefore 
appointed  not  by  the  inspector  but  by  the  Secretary  of  State, 
and  was  possessed  of  such  power  only  as  the  Secretary  of  State 
conferred.     So  that  the  Secretary  of  State  appoints,  dismisses, 
prescribes,  and  I  apprehend  fixes  the  remuneration.     Obviously 
the  position  of  such  a  person  is  different  from  the  position  of  the 
bailiff  in  the  present  case.     He  is  appointed  by  the  high  bailiff, 
who  may  order  him  to  pay  the  moneys  over  to  the  clerk  of  the 
court  or  to  himself  direct.     It  appears  to  me  that  the  rule  of  1875 
has   made  the  whole  difference,  and  that  the  prisoner  is  not 
brought  within  the  terms  of  this  indictment,  and  that  he,  there- 
fore, must  be  acquitted. 

Prisoner  acquitted. 
Solicitor  for  the  prosecution,  Bescoby,  of  Betford. 

(a)  No  report  of  the  case  could  be  obtained  at  the  time,  and  the  learned  jadge  had 
therefore  to  rely  on  the  text-books.  It  appears,  howoyer,  that  the  case  was  correctly 
noted  in  Roscoe*s  Criminal  Eyidence,  p.  470.  •  The  employment  of  an  agent  was 
expressly  recognised  in  29  &  80  Vict ,  c.  117,  s.  25,  and  c.  118,  sect.  40,  nnder  which 
the  prisoner  was  appointed;  the  appointment  was  sanctioned,  and  the  salary  paid 
by  the  Treasury,  and  the  prisoner  accounted  to  the  inspector,  who  received  the 
moneys  for  and  on  behalf  of  the  Treasury. 
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NOTTINGHAM   ASSIZES. 

Thursday,  Nov.  29, 1888. 

(Before  Gave,  J.) 

Beg.  v.   Shaw,  (a) 


Evidence — Oredibility  of  witness — Denial  of  fads  tending  to  show 
witness  not  impartial — Admissibility  of  evidence  in  contradie^ 
Hon. 

A  wibiess  for  the  prosecution  having  denied  on  cross-examination 
that  he  had  had  a  quarrel  with  the  prisoner,  and  had  threatened 
to  he  revenged  on  nim,  Oave,  J.  allowed  the  defence  to  adduce 
evidence  in  contradiction. 

Bex  V.  Yewin  (2  Camp.  638)  followed. 

T^HE  prisoner,  John  Shaw,  was  indicted  for  forging  certain 
entries  and  figures  in  a  colliery  weigh-sheet  with  intent  to 
defraud. 

The  prisoner  was  a  check-weigher  appointed  by  the  miners  at 
the  Trowell  Moor  Colliery  Mine.  His  duties  were  to  weigh  the 
buckets  as  they  were  sent  up  to  the  pit  mouth,  and  enter  in  the 
weigh-sheet  the  amount  of  each,  assigning  to  the  column  of  the 
stall  to  which  the  bucket  belonged  the  amount  of  coal  sent  up. 
The  charge  against  the  prisoner  was  that  he  made  false  entries  in 
the  weigh-sheet  to  the  prejudice  of  the  owner  of  the  mine. 

The  evidence  against  the  prisoner  mainly  rested  on  the  state- 
ment of  a  witness  named  Poole,  who,  by  the  instructions  of  the 
manager,  had  concealed  himself  in  the  roof  of  the  machine  house 
in  which  the  prisoner  was  stationed,  and  who  stated  that  he  saw 
the  prisoner  make  false  entries  in  the  weigh-sheet.  In  cross- 
examination  Poole  was  asked  whether  he  had  not  had  a  quarrel 
with  the  prisoner  some  two  years  previously,  and  had  said  that 
he  would  be  revenged  on  the  prisoner.  Poole  having  denied 
this,  counsel  for  the  defence  proposed  to  call  evidence  to  contra- 
dict Poole. 

Etherington  Smith,  for  the  prosecution,  objected. 

Stanger  for  the  defence. — The  evidence  is  admissible  to  show 
that  the  witness  is  not  impartial.  In  Boscoe^s  Criminal  Evidence, 
10th  edit.,  p.  104,  it  is  thus  stated,  ^^  What  has  been  just  said  as 
to  not  giving  evidence  of  particular  facts  merely  for  the  purpose 
of  impeaching  the  credit  of  a  witness  does  not  apply  where  the 
fact  sought  to  be  proved  goes  to  show  that  the  witness  does  not 
stand  indifferent  between  the  parties  contcnding.^^      In  Rex  v. 

{a)  Reported  by  Q.  G.  Kbnmbdt,  Ksq.,  Bnnister'St-Tjaw 
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Bk-        Yewin  (cited  in  a  oote  to  Earris  y.  Tt;>peU,  2  Campb.  638)  the 
Su!w        witaesB  was  asked  whetber  he  had  not  said  that  he  would  ba 

'       avoDged  on  his  master,  and  would  soon  fix  him  in  gaol.     This 

1888.        he  denied,  but  Lawrence,  J.  allowed  him  to  be  contradicted.     la 

p^^^^    commenting  npon  thia  case.  Pollock,  CB.,  giving  judgment  in 

EtUaice—    Mtomey-Oeneral  v.  Sitchcock  (1    Ex.    R.    100),   says:    "It   ia 

Ovlibiiiti/of  certainly  allowable  to  ask  a  witness  in  what  manner  he  atatids 

"'rn^fiono/'  *^s°**d  towards  the  opposite  party  in  the  caase,  and  whether  he 

denial  of     does  not  stand  in  snoh  a  relation  to  that  person  as  is  likely  to 

partialiiif.     affect  him,  and  to  prevent  him  from  having  an  nnprejadiced  state 

of  mind,  and  whether  he  has  not  used  expressions  importing 

that  he  wonld  be  revenged  on  someone,  and  that  he  wonld  give 

SQch  evidence  as  might  dispose  of  the  cause  in  one  way  or  the  other, 

If  he  denies  that,  you  may  give  evidence  as  to  what  he  eaid,  not 

with  the  view  of  having  a  direct  effect  on  the  issue,  but  to  show 

what  is  the  state  of  mind  of  that  witness,  in  order  that  the  jury 

may  exercise  their  opinion  as  to  how  far  he  is  to  be  believed." 

Alderson,  B.,  at  p.  102  :  "A  witness  may  be  asked  any  question 

which  if  answered  would  qualify  or  contradict  some  previous  part 

of  that  witness's  testimony  given  on  the  trial  of  the  issne;  and 

if  that  qneabion  is  so  put  to  him  and  answered,  the  opposite  party 

may  then  contradict  him ;  and  for  this  aimple  reason,  that  the 

contradiction  qualifies  or  contradicts  the  previons  part  of  the 

witness's  testimony,  and  so  removes  it."     ..."  The  witness 

may  also  be  asked  as  to  his  state  of  mind  or  impartiality  between 

the  two  contending  parties,  questions  which  would  have  a  tendency 

to  show  that  the  whole  of  his  statement  is  to  be  taken  with  a  quah- 

fication,  and  that  snch  a  statement  ought  really  to  be  laid  out  of 

the  case  for  want  of  impartiality."     The  opinion  that  a  witness 

may  be  asked  questions  tending  to  impeach  his  impartiality,  and 

that  his  answers  maybe  contradicted  by  other  witnesses,  reoeivea 

farther   support  from   Taylor   on  Evidence,   vol.   2,  8th   edit., 

p.  1233. 

Ethffrington  Smith  in  reply. — The  qaeetioQ  asked  of  Poole 
simply  goes  to  his  credit.  If  his  answer  is  allowed  to  be  contra- 
dicted a  second  issue  would  be  raised  which  is  immaterial  to  the 
issue  which  the  jnry  have  to  try.  The  defence  are  bound  by  the 
denial  of  the  witness,  and  cannot  contradict  bis  answer. 

Gavx,  J.  allowed  the  evidence  to  be  given,  whereupon  a  witness 
was  called  for  the  defence,  who  stated  that  two  years  previously, 
at  Bramoote  flower  show,  he  had  been  present  at  a  quarrel 
between  Poole  and  the  prisoner,  and  that  Poole  had  afterwarda 
Eai<l  to  the  witness,  "  It  is  in  my  power  to  do  him  a  good  one, 
and  when  I  do  it,  it  will  be  a  good  one." 

Verdict,  Not  guilty. 
Solicitors  for  the  prosecution,  Whittingham  &nd  Williame. 
Solicitors  for  the  defence,  Stevenson,  Qreen,  and  Williama. 


r^ 
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QUEEN'S  BENCH  DIVISION. 

Monday,  April  23,  1888. 

(Before  Puld  and  Wills,  JJ.) 

Beg.  v.  Ingham,  (a) 

Inland  Revenue  — -  Summary  jurisdiction  of  metropolitan  police 
magistrate — Rocise  penalty^^^^  Recovery  of  any  penalty  imposed 
by  any  Act  or  Acts  relating  to  the  revenue  of  Excise*' — Customs 
and  Inland  Revenue  Act,  1877 -^^  Mandamus'^7  8f  8  Qeo.  4, 
c.  53,  ss.  1,  3,  57,  65—15  ^  16  Yict.  c.  61,  «.  1  —  50  ^  51 
Vict.  c.  15,  s*  4. 

Ths  proper  eonstniction  of  the  words  ''for  the  recovery  of  any  penalty 
imposed  by  any  Act  or  Acts  relating  to  tlie  revenue  of  Excise  .  •  • 
an  information  thereupon  may  be  exhibited,  heard,  adjudged,  and 
determined  .  .  •  before  any  metropolitan  police  magistrate/' 
in  sect.  1  of  15  ^  16  Vict.  c.  61  {which  confers  upon  metro^ 
poUtan  police  magistrates  concurrent  summary  jurisdiction  mth 
the  Commissioners  of  Inland  Revenue  in  excise  offences  arising 
within  the  limits  of  the  chief  office  in  London),  does  not  limit  the 
jurisdiction  of  a  metropolitan  police  TnagistraJte  to  the  recovery 
of  penalties  imposed  by  previous  Acts  of  Parliament,  but  extends 
to  the  recovery  of  penalties  to  be  imposed  by  revenue  Acts  to  be 
passed  in  the  future;  therefore  a  metropolitan  police  magistrate 
is  bound  to  hear  and  determine  the  matter  of  an  information  for 
the  recovery  of  an  excise  penalty  imposed  by  an  Act  passed  sub- 
sequently  to  the  Act  of  15  ^  16  Vict.  c.  61,  though  it  does  not 
in  specific  words  confer  upon  him  summary  jurisdiction  in 
respect  of  the  recovery  of  su^h  excise  penalty. 

THIS  was  a  role  calling  on  Sir  James  Ingham,  one  of  the 
metropolitan  police  magistrates  at  Bow-street,  to  show 
canse  why  he  shonld  not  be  ordered  to  hear  and  determine  an 
information  for  the  recovery  of  an  excise  penalty  under  50  &  51 
Vict.  c.  16,  s.  4. 

The  Commissioners  of  Inland  Bevenne  ]aid  an  information 
against  a  tobacco  dealer  named  Adams  for  an  excise  penalty  for 
an  alleged  infraction  of  the  above  section. 

When  the  matter  came  on  for  hearing,  the  objection  was  taken 
that  the  police  magistrate  had  no  jurisdiction  to  entertain  the 
application,  as  the  penalty  sought  to  be  imposed  was  not  one 
winch  had  been  imposed  at  the  time  of  the  passing  of  the  Act 

(a)  Reported  by  W.  P.  Emuunr,  Eeq.,  Burrister-at-Law. 
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conferring  summary  jarisdicfcion  on  the  metropolitan  police 
magistrates  in  revenue  cases^  and  the  Customs  and  Inland 
Revenue  Act,  1887,  did  not  specifically  provide  for  the  recovery 
1888.        of  the  penalty  sought  to  be  imposed. 

J   'sdicHm    f     "^^^  police  magistrate  upheld  the  objection,  and  refused  to  hear 

Zetrt^liian    the  application. 

police  magu-       The  Commissioners  of  Inland  Revenue  obtained  a  rule  m«i 

^D^^!^^  for  an  order  to  the  police  magistrate  to  show  cause  why  he  should 

Recovety  of    ^^^  l^^ar  and  determine  the  application. 

—50^51  Via,     By  7  &  8  Geo.  4,  c.  53,  s.  2  : 

c.  16,  5.  4.  Any  four  or  more  of  the  Commissioners  of  Excise  shall  constittite  a  Board  of 
Oommissioners  of  Excise  for  the  United  Kingdom  for  the  collection  and  management 
of  the  whole  of  the  revenue  of  excise  arising  in  and  thronghoat  the  whole  of  the 
United  Kingdom  of  Great  Britain  and  Ireland,  and  the  islands  and  territories  there- 
unto respectiyely  belonging,  and  of  all  the  duties  imposed  or  to  be  imposed  by  any 
Act  or  Acts  of  Parliament. 

By  sect.  3 : 

This  Act,  and  the  several  provisions  thereof  respectively,  shall  be  deemed  and 
taken  to  apply  to  all  Acts  of  Parliament  relating  to  the  revenue  of  excise  which  shaU 
hereafter  he  made,  except  in  any  of  the  above  cases  where  the  same  shall  be  otherwise 
specially  directed  or  provided. 

By  sect.  57 : 

All  penalties  imposed  by  this  Act  or  any  other  Act  or  Acts  of  Parliament  relating 
to  the  revenue  of  excise  and  incurred  for  or  by  reason  of  any  offence  or  offences 
against  this  Act,  or  the  said  other  Acts  or  any  of  them,  may  be  sued  for  and 
recovered,  and  all  goods,  commodities,  and  chattels  seized  as  forfeited  under  or  by 
virtue  of  this  Act,  or  any  other  Act  or  Acts  of  Parliament  relating  to  the  revenue  of 
excise,  may  be  returned  for  condemnation  and  condemned  in  Her  Majesty's  Courts  of 
Exchequer  at  Westminster,  Edinburgh,  or  Dublin  respectively,  as  the  cause  of  such 
prosecution  may  have  arisen  in  England,  Scotland,  or  Ireland  :  Provided  always,  that 
the  proceedings  for  the  recovery  of  any  such  penalty  or  penalties,  or  for  the  con* 
demnation  of  any.  such  goods,  commodities,  or  chattels,  shall  be  commenced  reepeo- 
tively  within  three  years  next  after  the  commission  of  the  offence  or  of  offences  by 
which  such  penalty  or  penalties  shall  have  been  incurred,  or  after  the  seizure  of  such 
goods,  commodities,  or  chattels  shall  have  been  made. 

By  sect.  65  : 

For  the  recovery  of  any  penalty  imposed  by  this  Act,  or  any  other  Act  or  Acts  of 
Parliament  relating  to  the  revenue  of  excise,  and  incurred  for  or  by  reason  of  any 
offence  committed  against  this  Act  or  the  said  other  Acts  or  any  of  them,  or  for  the 
condemnation  of  any  goods,  commodities,  or  chattels  seized  as  forfeited  under  or  by 
virtue  of  this  Act,  or  the  said  other  Acts  or  any  of  them,  where  the  offence  shall 
have  been  committed,  or  the  person  or  persons  committing  the  same  shall  be  found, 
or  where  the  goods,  commodities,  or  chattels  shall  have  been  seized  as  aforesaid 
within  the  limits  of  the  chief  office  of  Excise  in  London,  an  information  thereupon 
may  be  exhibited  before,  and  be  heard,  adjudged,  and  determined  by  any  three  or 
more  of  the  Oommissioners  of  Excise,  and  where  the  offence  shall  have  been 
committed,  or  the  person  or  persons  committing  the  same  shall  be  found,  or  where 
the  goods,  commodities,  or  chattels  shall  have  been  seized  as  aforesaid,  in  any  part  of 
the  United  Kingdom  out  of  the  limits  of  the  said  chief  office,  me  information 
thereupon  may  he  exhibited  before  any  one  or  more  of  Her  Majesty's  justices  of  the 
peace  for  the  county,  shire,  division,  city,  town,  or  place  whenin  the  offence  shaU 
have  been  committed,  or  the  person  or  persona  committing  the  same  shall  be  found, 
or  where  the  goods,  commodities,  or  chattels  shall  have  been  seized  as  aforesaid ;  and 
such  information  shall  and  may  be  heard,  adjudged,  and  determined  by  anv  two  or 
more  of  Her  Majesty's  justices  of  the  peace  for  the  said  county,  shire,  division,  dty, 
town,  or  place;  and  such  Commissioner  of  Excise,  and  any  two  or  more  of  such 
justices  of  the  peace  respectively,  shall,  and  they  are  hereby  respectively  authorised 
and  required,  upon  any  such  information  having  been  so  exhibited  as  aforesaid,  and 
upon  tiie  appearance  and  pleading  of  the  person  or  persons  against  whom  sueh 
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infoimatioii  shall  have  been  ezliibited,  or  who  shall  claim  any  gooda,  commodities,  or 
chattels  in  such  information  alleged  to  have  been  forfeited,  or  in  default  of  snch 
appearance  and  pleading  npon  proof  of  the  serrice  of  such  summons  of  snch  person 
or  persons  as  hereinafter  mentioned,  to  proceed  to  the  examination  of  the  fact  or  facts 
in  snch  information  alleged,  and  to  give  judgment,  as  well  for  any  such  penalty  or         1888. 

penalties  which  npon  the  due  examination  of  one  or  more  credible  witness  or         

witnesses  upon  oath  or  upon  the  yolnntary  confession  of  the  party  accused,  shall  be  Jtnrudiction  0/ 
found  to  have  been  incurred,  as  for  the  condemnation  of  any  goods,  commodities,  or    metropolitan. 
chattels  seised  as  aforesaid,  which  upon  such  examination  or  confession  shall  be  found  police  maais^ 
to  be  forfeited,  or  respectively  as  the  case  may  require :  Provided  always,  that  where    trcUe — Inland 
any  such  information  as  aforesaid  shall  be  ozhibited  before  any  justice  or  justices  of      Revenue—' 
any  county  or  shire  in  England,  Scotland,  or  Ireland  respectively,  in  which  there  are     Reowenf  of 
several  and  distinct  commissioners  of  the  peace,  no  information  thereupon  exhibited  ^xdee  penafties 
before   any  such  justice  or  justices,  nor  any  judgment  thereupon  given  by  Buch,fa^^5l  Yfct, 
justices,  nor  any  warrant  cr  warrants  thereupon  granted  for  the  due  execution  thereof,     c,  15,  5.  4w 
shaU  be  subject  or  liable  to  any  objection  whatsoever  by  reason  of  any  offence  alleged 
in  such  information  having  been  committed,  or  the  person  or  persons  committing  the 
same  having  been  found,  or  the  goods,  commoditieSf  or  chattels  having  been  seized  as 
aforesaid  in  any  division,  city,  town,  or  place  of  such  county  or  shire,  having  local 
jurisdiction,  whether  snch  city,  town,  or  place  be  or  be  not  a  county  in  or  of  itself ; 
anything  in  this  Act  or  any  otbeor  Act  or  Acts  of  Parliament  to  the  contrary  thereof 
in  anywise  notwithstanding. 

By  15  &  16  Vict.  c.  61,  s.  1 : 

For  the  recovery  of  any  penalty  imposed  by  any  Act  or  Acts  relating  to  the 
revenue  of  excise,  and  incurred  for  or  by  reason  of  any  offence  committed  against 
any  such  Act  or  Acts,  or  for  the  condemnation  of  any  goods,  commodities,  or  chattels 
seized  as  forfeited  under  or  by  virtue  of  any  snch  Act  or  Acts,  where  the  offence 
shall  have  been  committed,  or  the  person  or  persons  committing  the  same  shall  be 
found,  or  where  the  goods,  commodities,  or  chattels  shall  have  been  seized  as 
aforesaid  within  the  limits  of  the  chief  office  of  Inland  Revenue  in  London, 
an  information  may  thereupon  be  exhibited,  heard,  adjudged,  and  determined, 
either  before  any  three  or  more  of  the  said  Commissioners  of  Inland  Revenue, 
or  before  any  metropolitan  police  magistrate  sitting  at  any  metropolitan  police  court ; 
and  such  commissioners  and  magistrate,  respectively,  shall,  and  they  are  hereby 
nquired,  upon  any  such  information  having  been  so  exhibited  as  aforesaid,  to  procoed 
to  hear  and  determine  the  same  and  g^ve  judgment  thereon. 

By50&51  Vict.  0.  15,  8.  4: 

If  any  manufacturer  of  tobacco  shall  have  in  his  custody  or  possession  any  tobacco 
(except  tobaceo  which  must  undergo  some  process  of  treatment  or  manufacture 
before  it  is  fit  for  sale),  or  if  any  dealer  in  or  retailer  of  tobacco  shall  have  in  his 
custody  or  possession  any  tobacco,  and  such  tobacco  shall  in  either  case,  on  being 
dried  at  a  temperature  of  212  degrees  as  denoted  by  Fahrenheit's  thermometer, 
be  decreased  in  weight  bv  more  than  85  per  centum,  he  shall  incur  an  excise  penalty 
of  50iL,  and  the  tobacco  shall  be  forfeited. 

> 

Mead  showed  cause  against  the  rule. — The  rule  ought  not  to  be 
made  absolute,  as  the  learned  police  magistrate  had  no  jurisdiction 
to  entertain  the  information  in  respect  of  the  alleged  revenue 
offence.  The  subject-matter  of  the  information  was  not  an  excise 
penalty  that  had  been  imposed  at  the  time  of  the  passing  of  the  Act, 
which  conferred  on  the  metropolitan  police  magistrates  summary 
jurisdiction  in  revenue  offences ;  nor  does  the  Customs  and  Inland 
B^venue  Act  of  1887,  s.  4,  under  which  the  information  is  laid, 
confer  in  express  words  such  jurisdiction.  Summary  jurisdiction 
is  a  creature  of  statute,  and  before  justices  can  act  summarily, 
the  jurisdiction  to  do  so  must  be  conferred  upon  them  by  some 
Act  of  Parliament.  The  Act  of  7  &  8  Oeo.  4,  c.  58,  which  con- 
stituted the  Board  of  Commissioners  of  Excise,  gave  them  power 
over  dpties  to  be  imposed  by  future  Acts,  and  its  provisions  were 
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Bm.  to  extend  to  fatnre  Acts  relating  to  the  re^enne  of  ezGUie. 

_  ••  Sect.  66  of  that  Act  confers  jorisdiction  in  revenue  offences  arising 

out  of  the  limits  of  the  chief  office  in  London  to  jostices  of  the 

1888.  peace^  and  it  is  admitted  that  such  would  have  jurisdiction  in 

r^T".  revenue  offences  created  by  subsequent  statutes.     But  the  present 

meircpMmii  ii^atter  arises  within  the  limits  of  the  chief  office.     Then  came  the 

poHcB  maais-  Act  of  15  &  16  Yict.  c.  61^  which  conferred  summary  jurisdiction 


^'l^^^^  on  the  metropolitan  police  magistrates ;  that  statute  in  sect.  1 
Reeomof  g^^^  them  jurisdiction  to  entertain  an  information  ''for  the 
0xdMe  penalties  recoYery  of  any  penalty  imposed  by  any  Act  of  Parliament 
'^^04^1  Fw*.  relating  to  the  revenue  of  excise."  Those  words  limit  their  juris- 
^  '''  diction  to  penalties  imposed  by  Acts  anterior  to  1862j  and  so 
exclude  it  from  applying  to  subsequent  penalties.  The  question 
here  really  turns  on  the  meaning  of  the  words  ^^  imposed  by  any 
Act  or  Acts;  '^  if  they  are  to  be  construed  as  equivalent  to ''  to  be 
imposed  by  any  Act  or  Acts  "  the  present  contention  of  course 
fails ;  but  there  is  a  significant  absence  in  this  later  Act  of  such 
words  as  are  to  be  found  in  the  earlier  statute.  It  is  admitted 
that  this  particular  penalty  can  be  sued  for,  either  in  the  Queen's 
Bench  Division,  as  representing  the  former  Court  of  Exchequer, 
under  sect.  57  of  7  &  8  Geo.  i,  c.  53,  or  before  the  Commissioners 
of  Inland  Revenue,  who  have  absorbed  the  duties  of  the  Commis- 
sioners of  Excise.  This  court  cannot,  however,  read  in  the  words 
''to  be  imposed.^'  This  omission  to  give  metropolitan  magis- 
trates jurisdiction  over  penalties  to  be  created  in  ^e  future  may 
have  been  the  result  of  deliberation,  so  as  to  prevent  fresh  work 
being  put  at  frequent  intervals  upon  those  magistrates  whose 
time  was  fully  occupied  in  their  ordinary  magisterial  duties,  because 
there  was  another  tnbunal  within  the  metropolitan  area  which 
could  entertain  the  application.  He  cited  Maxwell  on  the  Inter- 
pretation of  Statutes,  p.  5. 

Sir  E.  Clarice,  Q.C.  (S.-G.),  in  support  of  the  rule,  was  not 
called  upon  to  argue. 

Field,  J. — This  is  a  rule  calling  upon  the  magistrate  to  show 
cause  why  he  should  not  be  ordered  to  proceed  to  hear  and 
determine  the  matter  of  an  information  exhibited  by  order 
of  the  Commissioners  of  Inland  Revenue  against  one  Butler 
Adams,  for  the  recovery  of  an  excise  penalty  under  the  statute 
50  &  51  Yict.  c.  15.  The  statute  of  50  &  51  Vict.  c.  15,  creates 
a  new  offence  and  a  new  penalty,  and,  that  being  so,  the 
objection  taken  before  the  learned  magistrate,  and  upheld  by 
him,  is  that  he  has  no  jurisdiction  to  hear  and  ^termine 
the  matter.  Now,  it  is  said  on  the  other  hand  that  he  has 
jurisdiction,  and  that  that  jurisdiction  is  given  him  in  the 
Act  15  &  16  Yict.  c.  61,  which  is  an  Act  amending  previous 
Acts,  which  Acts  related  to  summary  proceedings  for  penalties 
and  forfeitures  under  the  Acts  relating  to  the  excise.  Now, 
the  creation  of  the  offence  also  provides  for  a  consequence  of 
the  offence,  and  that  is,  that  he  shall  incur  an  excise  penalty  of 
50Z.    It  is  clear,  therefore,  that  the  Legislature  thoroughly  under- 
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stood  in  using  that  language  that  there  was  a  known  thing  exist*        Rm. 
ing  as  an  excise  penalty^  and  to  my  mind  there  is  no  doubt  abont      i^iuji 

that.     Inasmuch  as  in  this  Act  no  remedy  is  provided^  there  must        ' 

be  in  some  Act  of  Parliament  some  remedy  of  that  sort^  and  that        1888. 
remedy  is  given  under  15  &  16  Vict.  o.  61.     That  Act  first  of  all  T,j,.i^^J^„  ^^^ 
recites  the  Act  7  &  8  Geo.  4,  by  which  certain  excise  penalties  may    metropolitan 
be  recovered,  or  offences  punished  or  determined  by  any  of  the  police  magis. 
three  or  more  Commissioners  of  Inland  Revenue,  when  the  offence  ^^^^j^jj!^ 
was  committed  within  the  limits  of  the  chief  office,  but  when  the    Beotnteiy  of 
offence  was  committed  beyond  the  limits  of  the  chief  office,  then  excinpenaltiM 
two  justices  of  the  peace  were  to  adjudge  and  determine  whether  "^^^J  4*^' 
the  penalties  were  incurred.     Then  this  Act  says  that  it  is  desir*  * 

able  and  expedient  that  the  justices  of  the  peace  should  have  and 
exercise  concurrent  jurisdiction  with  the  Commissioners  of  Inland 
Bevenue  in  relation  to  any  such  offence,  person,  matter,  or  thing 
as  aforesaid  respectively  committed,  found,  or  seized  within  the 
limits  of  the  chief  office  of  Inland  Bevenue.   It  being  the  intention 
of  the  Legislature  to  give  the  magistrates  concurrent  jurisdiction 
with  the  three  commissioners,  this  is  an  enactment  for  the 
recovery  of  any  penalty  imposed  by  any  Act  or  Acts  relating  to 
the  revenue  of  excise.     Then,  if  within  the  limits  of  the  chief 
office,  which  is  analogous  to  within  the  limits  of  any  of  Her 
Majesty's  justices  of  the  peace,  a  justice  of  the  peace  being  a 
metropolitan  magistrate,  within  the  limits,  and  two  justices  or 
otherwise  in  quarter  sessions  without  the  limits,  the  Crown  says 
that  gives  the  learned  magistrate  jurisdiction  to  hear  and  deter- 
mine this  matter.    Now,  first  of  all,  what  is  the  enactment  for  ? 
It  is  for  the  recovery  of  any  penalty  imposed  by  any  Act  of 
Parliament,  and  the  penalty  itself  must  be  incurred  for  an  offence 
committed  against  someone.      Mr.  Mead  admitted  that,  with 
regard  to  future  offences  in  respect  of  a  past  Act,  the  magistrate 
had  jurisdiction.     But  he  further  contended  that  the  only  juris- 
diction given  is  that  in  respect  of  penalties  imposed  by  any 
previous  Act  before  this  particular  Act.    Well,  of  course,  if  those 
words  had  been  clear,  if  it  had  been  for  "  the  recovery  of  any 
penalty  imposed  by  any  Act  heretofore  passed  relating  to  revenue 
of  excise,'^  we  must  have  given  effect  to  that  argument.     But  the 
word  "  imposed ''  is  to  my  mind  ambiguous.    It  may  mean  ''  has 
been,''  or '' is  now,"  or  ''will  be  hereafter  imposed ; "  there  is 
nothing  to  limit  in  point  of  time  any  penalty  imposed,  and  when 
you  find  that  the  very  same  language  is  used  with  regard  to  the 
offence,  namely,  "  incurred  " — that  is,  in  the  past  tense — it  is  to 
my  mind  holding  that  this  Act  of  Parliament  has  not  said  what  to 
my  mind  it  clearly  has  said.    Mr.  Mead  used  an  argument  drawn 
from  the  2nd  section  of  the  7  &  8  Geo.  4,  c.  53.    There  is  no 
doubt  that,  in  that  section,  language  is  used  which  is  clear, 
because  it  very  clearly  provides  for  penalties  "  imposed  or  to  be 
imposed,''  ''which  are  or  shall  be"  so  and  so,  using  therefore 
very  careful  language,  to  show  that  this  was  an  Act  intended  for 
all  time  so  long  as  l^arliament  could  make  laws  connected  with 
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Rko.       the  Excise,    No  doubt  tliat  is  an  argument  that  is  entitled  to  oon- 
iMOBAiL     sideration.      But,  after  all,  it  comes  to  what  I   find   so   often 

happens,  that  the  Legislature  sometimes  uses  large  and  broad 

1888.        words,  clear  and  conclusive-  words,  and  sometimes  uses  language 

J   'adicF    o/*^^^^^  ^®  ^^*  quite  so  clear,  but  which  is  large  enough  to  include 

metropoHtaa    certain  things.     Of  course,  I  cannot  myself  infer  that,  because  the 

police  mams'   Legislature  do  not  in  these  sections  use  the  words  ^'  shall  be,"  or 

^wm^  "  ^^^^^  arise,"  or  the  like  words  of  futurity,  they  do  not  intend 

Recovery  cf    ^^^  ^^'^  ^ct  should  apply  to  offences  hereafter  created  by  Acts 

excise  penaltiea  hereafter  to  be  passed.     I  am  of  opinion  that  the  learned  maeris- 

^c!^X6  i  4     ^^^^  ^"^  jurisdiction  to  entertain  this  application,  and  that  he 

*   '  *    may  safely  exercise  it. 

Wills,  J. — I  am  of  the  same  opinion.  The  argument  against 
the  Crown  consists,  in  this  case,  of  the  narrowest  possible  gram- 
matical construction  of  the  word  "  imposed,"  and  it  rests  upon 
the  argument  that  that  is  not  an  appropriate  expression  to  include 
"  to  be  imposed  "  as  well  as  ''  actually  imposed  "  or  imposed  by 
past  legislation.  But  I  think  that  the  moment  that  you  see  in 
the  next  line,  and  the  line  following,  there  are  two  past  participles 
used,  which  it  is  impossible  not  to  construe  as  in  the  future,  that 
argument  falls  to  the  ground  as  applied  to  the  present  context — 
"  incurred "  and  "  committed  "  must  each  of  them  respectively 
be  read  as  ^'  incurred  or  to  be  incurred "  and  as  ^^  committed  or 
to  be  committed."  Otherwise  the  Act  of  Parliament  would  have  a 
ridiculous  application,  restricted  merely  to  such  offences  as  had 
been  committed  within  the  space  of  four  months  before  it  was 
passed.  To  my  mind  no  one  could  ask  the  court  to  take  such  a 
view  as  that.  You  have  the  draftsman  using  in  close  contiguity 
to  the  other  this  expression  '^  imposed,^'  and  that  must  be  subject 
to  the  same  observation,  and  it  seems  to  me  no  violence  to  any 
principle  of  construction  to  say  ^'imposed"  must  be  read  as 
including  ''  to  be  imposed,"  and  in  fact  reason  and  convenience 
point  in  that  direction.  Tliis  is  not  a  case  at  all  analogous  to  the 
class  of  cases  to  which  Mr.  Mead  referred.  The  passage  from 
Mr.  Benson-Maxwell  on  Statutes,  to  which  he  called  our  atten- 
tion, was  really  not  relevant  to  this  case.  It  refers  to  the  class 
of  cases  in  which  new  rights  are  created  or  old  rights  are  taken 
away.  But  this  is  a  mere  modification  of  procedure,  and  a  modi- 
fication that  was  clearly  intended  to  be  in  the  interests  of  the 
subject  and  largely  benefiting  the  subject,  and  in  relaxation  of 
the  rigorous  and  expensive  proceeding  which  was  in  existence 
before.  I  think,  therefore,  it  is  clear  that  the  Crown  are  right 
upon  this  question. 

B/tde  absolute  for  order  to  hear  and  determine. 
Solicitors  for  the  applicant,  Uivington  and  Sons. 
Solicitor  for  the  Crown,  Solicitor  for  the  Inland  Revenue* 
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June  16  and  Nov.  10,  1888. 

(Before  Lord  Oolbbidgb,  C.J.,  Pollock  and  Huddleston,  BB., 
Field,  Hawkins,  Manisty,  Stephen,  MAitEW,  Smith,  Wills, 
Day,  Obantham,  and  Charles,  JJ.) 

Reg.  v.  Clarence,  (a) 

Inflicting  bodily  harm — Assault  occoMoning  actual  bodily  harm — 
Husband  communicating  disease  to  wife — Consent — 24  ^  25 
Vict.  c.  100,  ss.  20,  47. 

A  man  cannot  be  convicted^  wider  24  ^  25  Vict.  c.  100,  s.  20,  of 
unlawfully  and  maliciously  inflicting  grievous  bodily  harm  on 
his  wife,  or  under  sect.  47  of  that  Act  of  occasioning  her  a/^tual 
bodily  harm,  by  reason  of  his  having  communicated  to  her  a 
venereal  disease  from  which  he  was  suffering,  although  at  the 
time  of  his  hamng  connection  with  her  he  was  aware,  and  she 
was  u/naware,  of  his  condition. 

So  held  by  a  majority  of  the  court  {Field,  HawJcins,  Bay,  and 
Charles,  JJ*  dissentientibus)* 

CASE  stated  by  tlie  Recorder  of  the  City  of  London,  which 
was  as  follows  : — 

At  the  session  of  the  Central  Criminal  Conrt,  held  on  Monday, 
the  28rd  day  of  April  1888,  Charles  James  Clarence  was  tried  on 
an  indictment  which,  in  the  first  count,  charged  him  with  unlaw- 
fully and  maliciously  inflicting  grievous  bodily  harm  upon  Selina 
Clarence,  and  in  the  second  count  charged  him  with  an  assault 
upon  the  said  Selina  Clarence,  occasioning  her  actual  bodily 
harm. 

Evidence  was  given  in  the  case,  which  must  be  taken  to  have 
established  the  following  facts  : — 

1.  That  Selina  Clarence  is  the  wife  of  the  prisoner. 

2.  That  on  the  20th  day  of  December  last  the  prisoner  was 
su£fering  from  gonorrhoea,  and  that  he  knew  it. 

3.  That  on  that  night  he  had  sexual  intercourse  with  his  wife, 
she  being  ignorant  that  he  was  suffering  from  that  disease,  and 
that  she  would  not  have  consented  tojsuch*  intercourse  if  she  had 
known  that  the  prisoner  was  so  suffering.  " 

4.  That  the  result  of  such  sexual  intercourse  was  the  communi- 
cation of  the  disease  to  the  prisoner's  wife. 

The  prisoner  was  not  represented  by  counsel. 

(d)  Reported  by  R.  OvmiiNaHAM  Glut,  Esq.,  Bftrri8ter*at-Ijaw* 
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Keo.  I  directed  the  jury  that^  if  tlie  evidence  established  the  faots 

^'  hereinbefore  set  out  to  their  satisfaction^  then^  notwithstanding 

LABMfCB.     ^j^^  |.^^^  ^j^^^  Selina  Clarence  is  the  prisoner's  wife,  they  might 

1888.        find  him  goilty  on  both  counts,  or  either  count  of  the  indictment. 
— r  ^         The  jury  found  the  prisoner  guilty,  and  I  respited  judgment 
Hv^aJioom-  ^^^  directed  that  he  should  remain  in  custody. 

municating  I  desire  the  opinion  of  the  court,  whether  such  direction  was 
^sease  to  wift  correct  in  point  of  law,  and  whether  upon  such  direction  and  facts 
marit^^tuer-  ^^^  prisoner  could  properly  be  convicted  on  both  counts,  or  either 

caurae-^     count  of  the  indictment. 
^*iorf ^  ^^*       ^^  ^^®  court  shall  be  of  opinion  that  the  prisoner  was  properly 
^'     47^*     '  convicted  on  both  counts,  or  either  count,  the  conviction  is  to 
stand;  if  otherwise,  the  conviction  is  to  be  quashed. 

Forrest  Fulton  on  behalf  of  the  prisoner. — In  order  to  support 
the  first  count  of  the  indictment  it  was  necessary,  under  24  &  25 
Yict.  0.  100,  s.  20,  to  establish  that  the  act  of  the  prisoner  was 
unlawful,  and  that  grievous  bodily  harm  ensued  in  consequence 
of  such  unlawful  act.  Here,  though  grievous  bodily  harm  ensued, 
the  act  which  occasioned  it  was  not  unlawful,  and  therefore  the 
conviction  on  the  first  count  cannot  be  sustained.  Beg.  v.  Martin 
(8  Q.  B.  Div.  54)  is  an  authority  that  both  these  elements  are 
requisite  to  support  a  conviction  under  the  section,  for  there  the 
prisoner  was  held  to  have  been  rightly  convicted  of  causing 
grievous  bodily  harm,  because  the  act  he  did  was  unlawful.  For 
the  proposition  that  the  prisoner's  act  here  was  lawful  there  is 
high  authority,  for,  according  to  Lord  Hale  (Hale's  P.  G.  628), 
"  the  husband  cannot  be  guilty  of  a  rape  committed  by  himself 
upon  his  lawful  wife,  for  by  their  mntucd  matrimonial  consent  and 
contract  the  wife  hath  given  up  herself  in  this  kind  unto  her  hus- 
band, which  she  cannot  retract."  That  was  the  law  in  Lord  Hale's 
time  and  is  still  the  law,  the  only  doubt  thrown  upon  it  beinff  that 
thrown  upon  it  by  Stephen,  J.  in  his  Digest  of  the  Criminal  Law 
(1st  edit.  172),  where  he  says  :  "  Hale's  reason  is  that  a  wife's  con- 
sent at  marriage  is  irrevocable.  Surely,  however,  the  consent  is  con- 
fined to  the  decent  and  proper  use  of  marital  rights.  If  a  man  used 
violence  to  his  wife  under  circumstances  in  which  decency,  or  her 
own  health  or  safety,  required  or  justified  her  in  refusing  her  con- 
sent, I  think  he  might  be  convicted  of  rape,  notwithstanding  Lord 
Hale's  dictum.  He  gives  no  authority  for  it,  but  makes  the 
remark  only  by  way  of  introduction  to  the  qualification  contained 
in  the  latter  part  of  clause  (1),  for  which  Lord  Oastlehaven^a  case 
(3  St.  Tr.  402)  is  an  authority."  The  result  of  departing  from 
thd  principle  that  the  wife's  consent  is  irrevocable  on  the  g^und 
that  fraud  vitiates  her  consent  would  be  that  any  kind  of  fraud 
would  vitiate  such  consent ;  and  any  deceit  practised  by  a  person 
by  means  of  which  he  obtained  a  woman's  consent  would  render 
such  person  guilty  of  rape.  In  order  to  support  a  conviction 
upon  the  second  count  it  is  necessary  to  prove  an  assault,  and  an 
assault  implies  an  absence  of  consent.  If  Lord  Hale  was  right, 
and  what  he  said  is  still  law,  the  wife's  consent  being  irrevocable 
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there  could  be  no  absence  of  consont,  and  therefore  no  assault.        Rko. 
In  Beg.  v.  Bennett  (4  P.  &  P.  1105)  Willes,  J.  said  :  "  It  would     ^^^^^^ 

have  been  impossible  to  have  established  rape  in   this  case.''         

There  the  prisoner  was  convicted  of  an  indecent  assault  by  giving        1888. 
a  young  person   a  foul  disease.      But  here,  if  the  offence  of      .  "ZJi^ 
indecent  assault  was  committed,  it  must  follow  that  the  prisoner  Husband  (xm- 
committed  the  offence  of  rape.     It  would  also  follow,  if  the     municauny 
principle  that  fraud  vitiates  consent  is  applicable  to  such  circum-  ^!!!^^iM6ii/^to^ 
stances  as  these,  that  a  woman  of  the  town  who  communicated  a   maritalinter^ 
disease  to  a  man  would  be  guilty  of  an  indecent  assault.     The      couru— 
decision  in  Beg.  v.  Bennett  {uhi  sup.)  is  therefore  not  good  law.  ^^^^  ^i^* 
In  Beg.  v.  Sinclair  (13  Cox  C.  0.  28)  Shee,  J.  followed  the  ""  ^^i^;     ' 
decision  in  Beg.  v.  Bennett,  but  both  those  cases  were  commented 
upon  unfavourably  in  Hegarty  v.  Shine  (14*  Cox  C.  C.  124,  145  ; 
2  Ir.  L.  Rep.  278 ;  4  Ir.  L.  Kep.  288),  where  Fitzgerald,  J.  said 
taht  the  ruling  in  Beg.  v.  Bennett  was  uncalled  for,  as  there  had 
been  no  consent,  and  he  questions  whether  had  there  been  con- 
sent an  indictment  could  have  been  sustained  had  no  result 
followed  from  the  act  of  the  prisoner.     Here,  supposing  that  the 
disease  had  not  been  communicated  to  the  wife,  could  it  be  said 
that  the  indictment  would  lie?     In  Beg.  v.  Flattery  (13  Cox  C. 
C.  38 ;  2  Q.  B.  Div.  410)  and  Beg.  v.  Lock  (2  C.  C.  R.  10)  it  was 
held  that  there  was  no  consent,  and  therefore  the  convictions 
were  upheld.      With  regard  to   Beg.   v.    Sinclair   (uhi  sup,), 
Barry,  J.  in  commenting  on  it  and  on  Beg.  v.  Bennett  {ubi  sup.), 
said  it  was  more  accurate  to  say  that  there  was  no  consent  at  all 
in  those  two  cases  than  to  say  that  the  consent  had  been  vitiated. 
In  Beg.Y.  Barrow  (11  Cox  C.  C.  191 ;  L.  Rep.  1  C.  C.  R.  156 ;  28 
L.  J.  20,  M.  C.)  the  court  held  that  a  man  who  had  had  con- 
nection with  a  woman  who  believed  he  was  her  husband  could 
not  be  convicted  of  rape,  and  that  was  a  stronger  case  than  the 
present.    In  Beg.  v.  Dee  (14  Ir.  L.  R.  468)  the  Court  refused  to 
follow  Beg*  v.  Barrow  {ubi  sup.),  but  if  the  decision  in  Beg.  v. 
Barrow  is  good  law,  this  conviction  cannot  be  sustained.    If  it  is 
not  good  law,  still  Beg.  v.  Dee  is  not  an  authority  upon  which  the 
conviction  can  be  sustained,  because  there  there  was  no  consent  at 
all.     The  offence  committed  here  may  be  a  good  ground  for  dis- 
solving the  marriage,  but  that  fact  does  not  render  the  act  an  un- 
lawful one;  it  is  only  the  consequences  of  the  act  that  were  unlawful, 
between  which  and  the  act  there  is  a  clear  distinction.     Tho  case 
of  Oiocci  V.  Oiocd  (1  Spring's  Rep.  121)  strengthens  the  view 
that  the  act  was  not  unlawful,  because  there  it  was  held  that  mere 
wilful  risk  was  not  sufficient  to  constitute  legal  cruelty  where  the 
disease  was  not  in  fact  communicated.     The  conviction  cannot 
therefore  be  supported  on  either  count. 

Poland  for  the  prosecution. — The  proposition  that  under  no 
circumstances  can  a  husband  be  guilty  of  rape  on  his  wife,  and 
the  general  statements  made  by  Lord  Hale,  are  not  to  be  taken  as 
law,  for  it  is  manifest  that  there  may  be  circumstances  under 
which  a  wife  woidd  have  a  right  to  resist  her  Imsband.     [t  ce^npoi- 
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Rko.        be  said  that  beoaase  a  wife  coDsents  at  her  marriage  she  is  boand 
Glaiubnoi.     *^  submit  to  have  a  foul  disease  communicated  to  her  where  she 

knows  that  by  having  connection  with  her  husband  such  disease 

1888.       will  be  communicated.     In  Pophin  v.  Popkin  (1  Haggs.  Eccl. 
As  ^—     ^^P'  765,  n.)  Lord  Stowell,  when  Sir  William  Scott,  said  that  a 

Husband  com-  husbaud  had  no  right  to  endanger  the  health  of  his  wife  by  his 
municating    act.      The  first  proposition,  that  what  was  done  does  not  fall 

^Con!^nu{^  under  24  &  25  Vict.  c.  100,  s.  20,  because  it  was  a  lawful  act, 

maritaiinter^  cannot  be  Supported.     The  act  of  connection   was  lawful,  no 
course—      doubt,  but  the  act  of  poisonin&r  was  unlawful,  and  there  were 

c  100  M^  therefore  two  acts,  to  one  of  which  consent  was  given,  but  not  to 
47. '  '  the  other.  With  regard  to  the  second  count,  that  there  was  no 
assault,  the  answer  is  the  same ;  there  was  no  consent  to  the  act 
of  poisoning,  and  therefore  there  was  an  assault.  If  a  surgeon 
proposed  to  inject  morphia  into  a  patient,  and  upon  the  patient 
consenting  injected  with  the  morphia  an  irritant  poison,  it  could 
not  be  said  that  because  the  patient  consented  to  the  one  he 
consented  to  the  other.  In  Reg.  v.  Bennett  {ubi  sup,)  it  was  held 
that  there  was  no  rape  because  the  girl  consented  to  sleep  with 
the  prisoner,  but  it  was  held  that  there  was  an  indecent  assault, 
and  that  case  was  followed  in  Reg  v.  Sinclair  {vbi  sup.).  So  far 
as  this  country  is  concerned,  the  two  oases  have  never  been 
questioned ;  and  though  the  majority  of  the  court  in  Ireland  in 
Hegarty  v.  Shine  {ubi  sup.)  disagreed  with  them,  they  were 
approved  of  by  May,  L.G.J. ;  and  it  was  not  necessary  for  the 
court  to  decide  upon  the  ground  of  the  fraud  vitiating  the 
consent,  because  there  was  clearly  no  cause  of  action,  as  the 
contract  was  based  on  an  illegal  consideration.  The  fact  that  the 
disease  might  not  have  been  communicated  does  not  render  the 
act  any  less  unlawful  than  the  fact  that  a  man  took  up  an  un- 
loaded gun  in  the  belief  it  was  loaded  for  the  purpose  of  shooting 
at  another,  would  prevent  his  act  from  being  unlawful.  He 
would  have  the  benefit  of  the  gun  not  having  been  loaded,  but 
that  would  not  have  saved  him  had  the  gun  been  loaded.  The 
moment  the  prisoner  put  his  hand  on  his  wife  in  order  to  have 
connection  with  her  he  committed  an  assault,  and  her  subsequent 
consent  did  not  alter  the  character  of  the  assault.  Under  sect.  20 
the  crime  is  complete  without  there  being  an  assault :  {Reg.  y. 
Taylor,  1  C.  L.  R.  194.)  Reg.  v.  Barrow  {vhi  sup.)  is  not  good 
law.  He  also  cited  Reg.  v.  Flattery  {ubi  sup.) ;  Ilex  v.  Robinski 
(1  Mood.  0.  0.  19) ;  Reg.  v.  Oase  (1  Den.  C.  C.  580) ,-  Rex  v. 
Jackson  (Russ.  &  Ry.  487) ;  Reg.  v.  Saunders  (8  0.  &  P.  265) ; 
Reg.  V.  Williams  (8  C.  &  P.  286) ;  Reg.  v.  Olark  (6  Cox  C.  0. 
412 ;  24  L.  J.  25,  M.  C. ;  Dears.  C.  C.  397) ;  Reg.  v.  Young  (14 
Cox  C.  C.  114) ;  and  Reg.  v.  Dee  {ubi  sup.). 

Fulton  in  reply. — There  were  not  two  acts.  I  do  not  say  that 
the  consequences  of  the  prisoner's  acts  were  lawful  because  his 
act  was  lawful.  I  say  that  there  was  only  one  act.  In  all  the 
cases  against  me  the  consent  was  to  a  perfectly  different  act  from 
that  in  respect  of  which  the  prisoner  was  convicted. 

Our.  adv.  vuU. 
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Nov.  10. — ^The  Court  delivered  the  following  judgments,   of        ^^' 

whicli  the  judgments  of  Wills,  Smith,  Stephen,  Hawkins,  Field,  qu^qb. 

JJ.  and  Pollock,  B.  were  written.     Huddleston,  B.  and  Smith         

and  Grantham,  JJ.  agreed  with  the  judgment  of  Stephen,  J. ;  |^^ 

Day,  J.  agreed  with  the  judgment  of  Hawkins,  J. ;  and  Charles,  J.  ^gsault  — 

agreed  with  the  judgment  of  Field,  J.     The  result  being  that  Husband  com" 

Lord  Coleridge,  C.J.,  Pollock  and  Huddleston,  BB.,  Manisty,  municating 

Stephen,  Mathew,  Smith,  Wills,  and  Grantham,  JJ.  were  against  ^^^^o 

the  conviction,  while  Field,  Hawkins,  Day,  and  Charles,  J  J.  maritai  inters 

supported  it.  ^Stv' 

Wills,  J.  read  the  following  judgment : — ^The  prisoner  in  this  ^  ^^  „  ^ 
caeo  has  been  convicted  (1)  of  '^an  assault '' upon  his  wife,  '  47. 
'' occasioning  actual  bodily  harm,''  under  sect.  24  &  25  Vict. 
c.  100,  8.  47;  and  (2)  of  '' unlawfully  and  maliciously  inflicting'' 
upon  her  "  grievous  bodily  harm  "  under  sect.  20  of  the  same 
statute.  The  facts  are  that  he  was,  to  his  knowledge,  suffering 
from  gonorrhcea;  that  he  had  marital  intercourse  with  his 
wife  without  informing  her  of  the  fact ;  that  he  infected  her,  and 
that  from  such  infection  she  suffered  grievous  bodily  harm.  The 
question  is,  whether  he  was  rightly  convicted  upon  either  count. 
First,  was  he  guilty  of  an  assault  ?  In  support  of  a  conviction 
it  is  urged  that  even  a  married  woman  is  under  no  obligation  to 
consent  to  intercourse  with  a  diseased  husband ;  that  had  the 
wife  known  that  her  husband  was  diseased  she  would  not  have 
consented ;  that  the  husband  was  guilty  of  a  fraud  in  concealing 
the  fact  of  his  illness;  that  her  consent  was  therefore  obtained 
by  fraud  and  was  therefore  no  consent  at  all,  and,  as  the  act  of 
coition  would  imply  an  assault  if  done  without  consent,  he  can  be 
convicted.  This  reasoning  seems  to  me  eminently  unsatisfactory. 
That  consent  obtained  by  fraud  is  no  consent  at  all  is  not  true  as 
a  general  proposition  either  in  fact  or  in  law.  If  a  man  meets  a^ 
woman  in  the  street  and  knowingly  gives  her  bad  money  in  order  ^ 
to  procure  her  consent  to  intercourse  with  him,  he  obtains  her 
consent  by  fraud,  but  it  would  be  childish  to  say  that  she  did  not 
consent.  In  respect  of  a  contract  fraud  does  not  destroy  the 
consent ;  it  only  makes  it  revocable.  Money-  or  goods  obtained 
by  false  pretences  still  become  the  property  of  the  fraudulent 
obtainer  unless  and  until  the  contract  is  revoked  by  the  person 
defrauded,  and  it  has  never  been  held  that,  as  far  as  regards  the 
application  of  the  criminal  law,  the  repudiation  of  the  contract 
had  a  retrospective  effect,  or  there  would  have  been  no  distinction 
between  obtaining  money  under  false  pretences  and  theft.  A 
second  and  far  more  effective  way  of  stating  the  argument, 
however,  is  that  connection  with  a  diseased  man  and  connection 
with  a  sound  man  are  things  so  essentially  different  that  the 
wife's  submission  without  knowledge  of  the  facts  is  no  consent 
at  all.  It  is  said  that  such  a  case  rests  upon  the  same  footing 
with  the  consent  to  a  supposed  surgical  operation  or  to  connec- 
tion with  a  man  erroneously  supposed  to  be  the  woman's  husband. 
In  the  latter  case  there  has  been  great  difference  of  judicial 

L  L  2 
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Rko.        opinion  as  to  whether  it  did  or  did  not  amount  to  the  crime  of 

Claukob.     ^P®  ^  ^^^  ^  ^*  ^rt*i°^y  would  now  be  rape  by  virtue  of  the 

Criminal  Law  Amendment  Act^  1885  (48  &  49  Vict.  c.  69)^  s.  4, 

1888.        I  treat  it  as  so  settled.     A  third  way  of  putting  the  case  is^  that 
AsTuit  —    ^^^^^^^  ^s  ^^®  &c^  done  amounts  to  legal  cruelty  according  to 
Husband  com-  the  doctrincs  formerly  of  the  Ecclesiastical  Courts^  and  now  of 
nivnicating    the  Divorce  Court^  it  cannot  be  said  to  be  within  the  consent 
'^!!!^7VfenUo  i™Pli®^  ^y  ^^^  marital  relation.     These  diflferent  ways  of  putting 
marital  inter-  the  argument  in  favour  of  a  conviction  have  some  important 
course^      differences.     According  to  each  the  consent  of  the  marital  rela- 
te* 100^38^20   ^^^^  ^^®^  °^^  *^PP^y  ^  ^^®  thing  done — a  fact  as  to  which  there  does 
47/     '  not  seem  to  be  room  for  doubt^  and  according  to  each  the  want  of 
it  makes  the  transaction  an  assault.     According  to  the  first  it  is 
the  fraudulent  suppression  of  the  truth  which  destroys  the  con- 
sent d^/ac^o  given^  a  proposition  involving  as  a  necessary  element 
in  the  offence  the  knowledge  of  his  condition  on  the  pa^  of  the 
offender.     According  to  the  second^  it  is  the  difference  between 
the  thing  supposed  to  be  done  and  the  thing  actually  done  that 
negatives  the  idea  of  consent  at  all^  and  in  that  view  it  must  be 
immaterial  whether  the  offender  knew  that  he  was  ill  or  not. 
Accordingto  the  thirds  his  knowledge  is  material^  not  on  the  ground 
of  fraudulent  misrepresentation^  but  because  it  is  an  element  in 
legal  cruelty  as  that  term  is  understood  in  the  Divorce  Court.    It 
makes  a  great  difference  upon  which  of  these  grounds  a  conviction 
is  supported.     Each  of  them  covers  an  area  vastly  greater  than 
the  ground  occupied  by  the  circumstances  of  the  present  case. 
If  the  first  view  be  correct^  every  man^  as  has  been  pointed  out^ 
who  knowingly  gives  a  piece  of  bad  money  to  a  prostitute  to 
procure  her  consent  to  intercourse^  or  who  seduces  a  woman  by 
representing  himself  to  be  what  he  is  not,  is  guilty  of  assault, 
and,  as  it  seems  to  me,  therefore,  of  rape.    If  the  second  view  be 
'  correct,  it  applies  in  similar  events  just  as  much  to  unmarried  as 
to  married  people,  unless  the  circumstances  should  establish  that 
the  parties  were  content  to  take  their  chances  as  to  their  respec- 
tive states  of  health ;  and  the  allegation  that  a  man  had  given  an 
.  assurance  to  a  prostitute  before  having  intercourse  with  her  that 
he  was  sound  when  he  was  not  so  in  fact,  might  be  a  ground  for 
putting  him  upon  a  trial  for  rape.     If  the  third  view  be  correct, 
it  places  the  married  man,  in  the  eye  of  the  criminal  law,  in  a 
much  worse  position  than  the  unmarried,  and  makes  him  guilty 
of  an  assault,  and  possibly  of  rape,  when  an  unmarried   man 
would  not  be  liable  to  the  same  consequences.    It  may  be  said 
that,  from  the  moral  point  of  view,  his  case  is  the  worse ;  but 
there  are  two  sides  to  this  as  to  most  other  questions.     The  man 
who  goes  out  of  his  way  to  seek  intercourse  under  such  circum- 
stances— and,  be  it  remembered  that  the  hypothesis  I  am  now 
dealing  with  assumes  knowledge  of  his  condition  on  the  part  of 
the  man — ^is  without  excuse.     There  may  be  many  excuses  for 
the  married  man  suggested  by   the  modes  of  life  with  which 
poverty  and  overcrowding  have  to  do.    We  are  thus  introduced. 
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as  it  seems  to  me^  to  a  set  of  very  subtle  metaphysical  questions.        Rm. 
If  we  are  invited  to  apply  the  analogy  of  the  cases  in  which  a    Q-.^^^jg^ 

man  has  procured  intercourse  by  personating  a  husband^  or  by        

representing  that  he  was  performing  a  surgical  operation^  we        1888. 
have  to  ask  ourselves  whether  the  procurement  of  intercourse,      jJ7^__ 
by     suppressing     the     fact    that     the     man    is    diseased,    is  Husband  com-' 
more    nearly    allied    to    the    procurement    of   intercourse    by    municating 
misrepresentation  as  to  who  the  man  is,  or  as  to  what  is  being  *^^^*J,J^J^* 
done,  or  to  misrepresentations  of  a  thousand  kinds  in  respect  of  marital  inter- 
which  it  has  neveryetocourred  to  anyone  to  suggestthat  intercourse     course  — 
so  procured  was  an  assault  or  a  rape.     There  are  plenty  of  such  ?\oo"^»^ 
instances  in  which  the  knowledge  of  the  truth  would  have  made  47.' 

the  victim  as  ready  to  accept  the  embraces  of  a  man  stricken 
with  small-pox  or  leprosy.     Take,  for  example,  the  case  of  a  man 
without  a  single  good  quality,  a  gaol  bird,  heartless,  mean,  and 
cruel,   without  the   smallest  intention   of  doing  anything  but 
possessing  himself  of  the  person  of  his  victim,  but  successfully 
representing  himself  as  a  man  of  good  family  and  connections 
prevented    by  some  temporary   obstacle  from    contracting    an 
immediate   marriage,  and  with  conscious  hypocrisy  acting  the  ^ 
part  of  a  devoted  lover,  and  in  this  fashion,  or  perhaps  under 
the  guise  of  affected  religious  fervour,  effecting  the  ruin  of  his 
victim.     In  all  that  induces  consent  there  is  not  less  difference 
between  the  man  to  whom  the  woman  supposes  she  is  yielding 
herself  and  the  man  by  whom  she  is  really  betrayed,  than  there 
is  between  the  man  bodily  sound  and  the  mem  afflicted  with  a 
contagious  disease.     Is  there  to  be  a  distinction  in  this  respect 
between  an  act  of  intercourse  with  a  wife  who  on  this  special 
occasion  would  have  had  a  right  to   refuse  her  consent,  and 
certainly  would  have  refused  it  had  she  known  the  truth,  and  the 
intercourse  taking  place  under  the  general  consent  inferred  from 
a  bigamous  marriage  obtained  by  the  false  representation  that 
the  man  was  capable  of  contracting  a  legal  marriage  7     In  such 
a  case  the  man  can  give  no  title  of  wife  to  the  woman  whose 
person    he    obtains    by  the    false    representation    that    he    is 
unmarried,  and  by  a  ceremony  which,  under  the  circumstances,  is 
absolutely    void.     Where_  i& ,  jhe^  differencfl^et ween^  consent  ^ 
obtained  by  the  suppression  of  thefact  that  the  act  of  intercourse 
may  produce  a  foul  disease,  and  consent  obtained  by  the  sup- 
pression of  the  fact  that  it  will  certainly  make  the  woman  a 
concubine,  and  while  destroying  her  status  as  a  virgin  withhold 
from  her  the  title  and  rights  of  a  wife  7    Where  is  the  distinction 
between  the  mistake  of  fact  which  induces  the  woman  to  consent  \ 
to  intercourse  with  a  man  supposed  to  be  sound  in  body,  but  not  1 
really  so,  and  the  mistake  of  fact  which  induces  her  to  consent  1 
to  intercourse  with  a  man  whom  she  believes  to  be  her  lawful 
husband  but  who  is  none?     Many  women  would  think  that,  of 
two  cruel  wrongs,  the  bigamist  had  committed  the  worse.    These 
are  but  specimens  of  the  questions  which  must  be  faced  before 
the  circumstances  of  the  present  case  can  be  pronounced  to 
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Rbo.       constitute  an  assaalt ;  and  sucli  considerations  lead  one  to  pause 
..    ^'  on  tbe  threshold  and  inquire  whether  the  enactment  under  con- 

'     sideration  could  really  have  been  intended  to  apply  to  circum- 

1888.        stances  bo  completely  removed  from  those  which  are  usaally 
r^    understood  when  an  assault  is  spoken  of^  or  to  deal  with  matters 

Husband  com-  of  any  kind  involving  the  sexnal  relation  or  act.    The  description 
municating    of  the  offenco  Constituted  by  sect.  47  is  as  follows :  ^^  Whoever 

dmast  to  wife  gh|ji  jj^  convicted  of  an  assault  occasioning  actual  bodily  harm/' 

marital' inur-  ^^^  section  is  the  last  of  a  group  of  twelve  headed  *^  Assaults." 
course—      None  of  them  except  sect.  43  implies  that  any  distinction  between 

^^100^  ^90*  ™^^^^  ^^^  females  is  thought  of,  and  that  section  points  to 
4^'  *  nothing  of  a  sexual  character.  It  merely  provides  that  in  cases 
of  assaults  upon  males  under  fourteen  and  upon  females  generally, 
if  the  assault  or  battery  is  of  such  an  aggravated  character  that  it 
cannot  in  the  opinion  of  the  justices  be  sufficiently  punished  as  a 
common  assault  or  battery,  it  shall  be  lawful  for  them  to  iuflict  a 
heavier  punishment.  Indecent  assaults,  as  such,  upon  females 
are  dealt  with  by  sect.  52,  and  upon  males  by  sect.  62,  and  there 
is  therefore  no  ground  for  supposing  that  anything  specially 
between  the  sexes  is  pointed  at  either  by  this  section,  or  by  any 
of  those  in  the  group  to  which  it  belongs.  The  next  group  of 
eight  sections  (48-55)  is  headed  "  Bape,  abduction,  or  defilement 
of  women,''  and  deals  specially  with  sexual  crimes.  Surely  this 
was  the  place  in  which  to  find  an  enactment  dealing  with  the 
very  peculiar  circumstances  now  before  us,  and  it  cannot  really 
have  been  intended  that  they  should  be  embraced  by  a  section 
whose  terms  are  applicable  to,  and  as  it  seems  to  me  satisfied  by, 
the  class  of  cases  which  would  naturally  occur  to  one's  mind, 
those  of  direct  violence.  The  worst  of  the  contagious  diseases  of 
tiiis  class  has,  I  believCi  been  known  in  this  country  for  close 
upon  four  centuries.  The  circumstances  which  have  happened 
in  this  case  cannot  have  been  of  infrequent  occurrence  during 
that  interval,  and  cannot  have  failed  justly  to  give  rise  to  the 
bitterest  resentment.  It  seems  to  my  mind  a  very  cogent 
argument  against  the  conviction  that,  if  the  view  of  the  law  upon 
w£ich  it  is  founded  be  correct,  thousands  of  offending  husbands, 
and  as  I  think  also  of  offending  wives,  must  have  rendered  them- 
selves amenable  to  the  criminal  law ;  and  yet  it  was  reserved  for 
the  year  1866,  when  Beg.  v.  Bennett  (4  F.  &  F.  1105)  was  decided, 
to  discover  that  such  transgressors  might  have  been  indicted  and 
criminally  dealt  with  during  all  that  long  period.  It  is  true  that 
women  take  a  different  place  in  social  position,  and  have  by  Act 
of  Parliament  many  rights  and  by  common  usage  much  social 
liberty  which  no  one  would  have  claimed  for  them  centuries  ago. 
This  fact,  however,  seems  to  me  a  strangely  insufficient  reason 
for  a  new  reading  of  the  criminal  law  fraught  with  consequences 
which  no  one  can  deny  to  be  of  a  very  serious  and  wides'pread 
character.  The  principle  upon  which  a  conviction  in  this  case 
must  be  upheld  will  or  will  not  apply  to  the  intercourse  of 
unmarried,  as  well  as  of  married,  men  and  women,  according  to 
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the  groand  or  grounds  selected  upon  which  to  justify  it.     If  it  is        Rna. 
based  upon  the  notion  of  cruelty  as  understood  in  the  Divorce     qjj^^^ 

Courts  the  case  of  the  unmarried  man  and  woman  falls  without       

its  purview.     If  suppression  of  the  truth  be  a  material  element  in        1888. 
the  inquiry,  actual  misrepresentation  on  the  subject  of  health     ^J^jJ^^ 
would  put  an  unmarried  man  or  woman  in  the  same  position  as  Huahand  com- 
the  married  man  or  woman  who  conceals  that  fact  against  which    munuxiting 
the  married  state  ought  to  be  a  sufficient  guarantee.     I  inten-  ^^^H^Jl^nt^^ 
tionally  refer  to  women  as  well  as  men,  for  it  is  a  great  mistake  marital  inter- 
to  look  at  questions  of  this  kind  as  if  sexual  faults  and  transgres-      course— 
sions  were  all  on  the  side  of  pne  sex.     The  unmarried  woman  who  ^*  *oo  \^o'* 
solicits  and  tempts  a  perhaps  reluctant  man  to  intercourse  which  he         47.     * 
would  avoid  like  death  itself  if  he  knew  the  truth  as  to  her  health, 
must  surely,  under  some  circumstances  at  least,  come  under  the  same 
criminal  liability  as  the  same  man.     If,  again,  the  conviction  be 
upheld  on  the  ground  of  the  difference  between  the  thing  consented 
to  and  the  thing  done,  the  principle  will  extend  to  many,  perhaps 
most,  cases  of  seduction  and  to  other  forms  of  illicit  intercourse, 
including  at  least  theoretically  the  casejifj^FOBtitution,  and  if  such 
difference  be  the  true  ground  upon  which  to  base  a  confirmation 
of  the  conviction,  knowledge  of  his  or  her  condition  on  the  part 
of  the  person  affected  is  immaterial.     It  is  the  knowledge  or 
want  of  knowledge  on  the  part  of  the  person  who  suffers  from 
contagion  alone  that  is  the  material   element.      Surely  these 
considerations  point  to  the  conclusion  that  a  wiije  door  will  be 
opened  to  inquiries  not   of  a  wholesome  kind,   in  which  the 
difficulties  in  the  way  of  arriving  at  truth  are  often  enormous, 
and  in  which  the  danger  of  going  wrong  is  as  great  as  it  is 
by  people  in  general  inadequately  appreciated.     A  new  field  of 
extortion  may  be  developed,  and  very  possibly  a  fresh  illustration 
att'orded  of  the  futility  of  trying  to  teach  morals  by  the  appli- 
cation of  the  criminal  law  to  cases  occupying  the  doubtful  ground 
between  immorality  and  crime,  and  of  the  dangers  which  always 
beset  such  attempts.      Of  course,  if  by  legislation  such  cases 
should  be  brought  within  the  criminal  law,  all  we  shall  have  to 
do  will  be  to  face  the  difficulties  and  do  our  best  to  administer 
the  law.     It  seems  to  me,  however,  that  such  an  extension  of  the 
criminal  law  to  a  vast  class  of  cases  with  which  it  has  never  yet 

I>rofessed  to  deal  is  a  matter  for  the  Legislature  and  the  Legis- 
ature  only.  I  understand  the  process  of  expansion  by  which 
the  doctrines  of  the  common  law  are  properly  made  by  judicial 
construction  to  apply  to  altered  modes  of  life  and  to  new  circum- 
stances and  results  thus  brought  about  which  would  have  startled 
our  ancestors  could  they  have  foreseen  them.  I  do  not  under- 
stand such  a  process  and  I  do  not  think  it  legitimate,  when 
every  fact  and  every  circumstance  which  goes  to  constitute  the 
alleged  offence  is  identical  with  what  it  has  been  for  many 
hundreds  of  years  past.  Whether  further  legislation  in  this 
direction  is  desirable  is  a  Question  for  legislators  rather  than 
lawyers,  and  the  only  remark  that  I  desire  to  make  upon  this 
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rbg.       subject  is  that^  apart  from  cases  of  actual  yiolencej  and  of  children 

^'  so  young  that  the  very  fact  of  touching  them  in  the  way  of 

^"^^^    sexual  relation  may  fairly  be  treated  as  a  crime^  the  mysteries  of 

1888.        sexual  impulses  and  intercourse  are  well  nigh  .insoluble,  andrthe 

— r^     cEfficuRy  of  arriving  at  the  truth  in  the  case  of  imputed  miscon- 

Ilw^ndcom-  ^^^^  enormous ;  and  I  doubt  whether  they  can  be  thoroughly 
municating    appreciated  without  the  experience  gained  by  trying  cases   of 

dUcane  to  wife  intercourse  with  girls  near  the  age  of  sixteen,  and  they  certainly 

mirUa^inter'  soggest  the  necessity  of  the  utmost  care  in  dealing  by  way  of 
course—      legislation  with  the  subject  under   discussion.      If  intercourse 

!.'4  ^'  26  Vwf.  under  the  circumstances  now  in  question  constitute  an  assault 
47!"'  '  ^^  ^^  P^^^  of  ^^  man,  it  must  constitute  rape,  unless,  indeed, 
as  between  married  persons  rape  is  impossible — a  proposition  to 
which  I  certainly  am  not  prepared  to  assent,  and  for  which  there 
seems  to  me  to  be  no  sufficient  authority.  As  between  unmarried 
people  this  qualification  will  not  apply.  I  cannot  understand 
why,  as  a  general  rule,  if  intercourse  be  an  assault,  it  should  not 
be  a  rape.  To  separate  the  act  into  two  portions,  as  was 
suggested  in  one  of  the  Irish  cases,  and  to  say  that  there  was 
consent  to  so  much  of  it  as  did  not  consist  in  the  administration 
of  an  animal  poison,  seems  to  me  a  subtlety  of  an  extreme  kind. 
.There  is,  under  the  circumstances,  just  as  much  and  just  as  little 
.  consent  to  one  part  of  the  transaction  as  to  the  rest  of  it.  No 
'  one  can  doubt  that  in  this  case,  had  the  truth  been  known,  there 
would  have  been  no  consent  or  even  a  distant  approach  to  it.  I 
greatly  prefer  the  reasoning  of  those  who  say  that,  because  the 
consent  was  not  to  the  act  done,  the  thing  done  is  an  assault. 
If  an  assault,  a  rape  also,  as  it  appears  to  me.  I  am  well  aware 
of  the  respect  due  to  the  opinion  of  the  very  learned  judges  from 
whom  I  differ ;  but  I  cannot  help  saying  that  to  me  it  seems  a 
strange  misapplication  of  language  to  call  such  a  deed  as  that 
under  consideration  either  a  rape  or  an  assault.  In  other  words, 
it  is,  roughly  speaking,  where  the  woman  does  not  intend  that 
the  sexual  act  shall  be  done  upon  her  either  at  all,  or,  what 
is  pretty  much  the  same  thing,  by  the  particular  individual  doing 
it,  and  an  assault  which  includes  penetration  does  not  seem  to 
me,  under  such  circumstances,  to  be  anything  but  rape.  Of 
course,  the  thing  done  in  the  present  case  is  wicked  and  cruel 
enough.  No  one  wishes  to  say  a  word  in  palliation  of  it.  But 
that  seems  to  me  to  be  no  reason  for  describing  it  as  something 
else  than  it  is,  in  order  to  bring  within  the  criminal  law  an  act 
which,  up  to  a  very  recent  time,  no  one  ever  thonght  was  within 
it.  If  coition,  under  the  circumstances  in  question,  bean  assault, 
and  if  the  reason  why  it  is  an  assault  depends  in  any  degree  upon 
the  fact  that  consent  would  have  been  withheld  if  the  truth  had 
been  known,  it  cannot  the  less  be  an  assault  because  no  mischief 
ensues  to  the  woman,  nor,  indeed,  where  it  is  merely  uncertain 
whether  the  man  be  infected  or  not.  For  had  he  disclosed  to  the 
woman  that  there  might  be  the  peril  in  questioui  she  would,  in 
most  cases  other  than  that  of  mere  prostitution,  have  refused  her 
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oonsent^  and  it  is^  I  slioald  hope,  equally  trae  that  a  married       B,wk 
woman^  no  less  than  an  unmarried  woman,  would  be  justified  in    n^^' -« 

such  a  refusal.      In  all  such  cases,  therefore,  apart  from  the        

suggested  impossibility  of   rape  upon  a   wife,   rape   must    be        1888. 
committed,  and  a  great  many  rapes  must  be  constantly  taking      .      T^^ 
place  vrithout  either  of  the  parties  having  the  least  idea  of  the  Husband  com," 
fact.     The  question  raised  is  of  very  wide  apphcation.     It  does    munieating 
not  end  with  the  particular  contatrion  under  consideration,  but  <*»^«  ^^  )^y* 

-  .       .   ^  .      .    ,®-  ,       .  ,/  — Consent  to 

embraces  contagion  communicated  by  persons  having  small-pox  marital  inters 
or  scarlet  fever,  or  other  like  diseases  quite  free  from  the  sexual  course^ 
element,  and  whilst  so  afflicted  coming  into  a  personal  contact  ^iQo^^'^20' 
with  others  which  would  certainly  have  been  against  the  will  of  47. '  ' 
those  touched  had  they  known  the  truth.  This  species  of  assault, 
if  assault  it  be,  must  have  been  of  much  longer  standing  than  the 
four  centuries  I  have  alluded  to,  and  it  involves  no  considerations 
depending  upon  the  social  status  of  women,  yet  no  one  has  ever 
been  prosecuted  for  an  assault  so  constituted.  But  upon  this 
point  I  desire  only  to  express  my  concurrence  in  the  observations 
of  my  brother  Stephen,  which  I  have  had  the  opportunity  of 
reading.  I  wish  to  observe  that,  if  an  assault  can  be  committed 
by  coition  to  which  consent  has  been  procured  by  suppression  of 
the  truth  or  misrepresentation  as  to  the  state  of  health  of  one 
of  tiie  parties,  questions  of  the  kind  I  have  indicated  will 
be  triable,  may  be  tried  now  at  petty  sessions.  The  observa- 
tion is  not,  of  course,  conclusive ;  but  it  is  well  to  appreciate 
whither  a  conviction  in  the  present  case  must  lead  us,  not  only 
as  regards  the  subject-matter  of  the  criminal  law,  but  as  to  the 
tribunals  which  will  have  to  administer  it.  When  the  Act  of 
1861  (24  &  25  Yict.  c.  100)  was  passed,  it  had  never  occurred  to 
any  human  being,  so  far  as  our  legal  history  affords  any  clue, 
that  the  circumstances  now  under  consideration  constituted  an 
assault.  The  term  is  as  old  as  any  in  our  law,  but  it  had  never 
been  so  applied.  The  doctrine  owes  its  origin  to  the  remarks  of 
Willes,  J.,  at  the  Taunton  Assizes,  held  in  1866,  and  reported 
in  Beg.  v.  Bennett  (4  F.  &  F.  1105).  It  was  pointed  out 
in  the  Irish  case  of  Hegarty  v.  Shine  (Ir.  L.  Hep.  2  C.  L.  273, 
G.  A.;  Ir.  L.  Rep.  4  C.  L.  288)  that  the  conviction  might 
be  upheld,  on  the  ground  that  the  girl  was,  as  she  alleged, 
asleep  when  intercourse  took  place,  and  therefore  gave  no 
consent.  In  spite  of  all  my  respect  for  everything  that  fell 
from  the  lips  of  that  very  great  lawyer,  I  am  compelled  to 
think  that  it  was  a  case  in  which  he  strained  the  law  for  the 
purpose  of  punishing  a  great  wrong,  and  I  confess  myself  unable 
to  follow  his  view,  that  the  thing  done  in  that  case  might  be  an 
assault  and  yet  not  a  rape.  Were  it,  however,  possible  that  the 
mere  words  of  the  section  would  apply  to  the  transaction  in 
question,  and  that  it  were  capable  of  being  described  as  an 
assault,  I  am  still  of  opinion  that  the  context  shows  that  sexual 
crimes  were  intended  to  be  dealt  with  as  a  class  by  themselves, 
the  only  rational  way  of  legislating  upon  such  a  subject,  and  if 
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Rao.        the  letter  of  the  section  coald  be  satiBfied  hj  the  present  dronm- 
Cunns.     "''"'"'^Sf  there  never  was  a  caae  to  which  the  maxim  Qui  luBret  in 

litera  hmrei  in  cortice  more  emphatically  applied.     I  proceed  to 

JS88.        inqnire  whether  the  conviction  ander  sect.  20  can  he  supported. 
Aumit—    '^^*'  section  says,  "  Whoever  shall  nnlawfiilly   and  malioionsly 

BvAmdam-  woDiid  or  iuflict  any  grievons  bodily  harm  npon  any  other  pereon, 
nutarataig    with  or  withoot  any  weapon  or  instrnment,  shall  be  gnilty  of  a 

o|™«ta tn/«  miBdemeanonr,  &c."     Whilst  of  opinion   that  it  is  not  every 

mi^taliKttr-  breach  of  moral  duty  that  will  satisfy  the  term  " nnlawfallyj"  I 
"""w  —     am  clearly  of  opinion  that  an  act  which  wonld  give  a  right  to  s 

^H»^i^20*  ji'^'ci*!  separation  is  abundantly  sofficient  to  answer  to  it.  I  am 
47.  '  bIso  of  opinion  that  an  nntawfnl  act  done  wilfnlly  and  intentionally, 
and  withont  any  circumstances  to  justify  it  and  take  away  its 
prima  facie  character  of  nnlawfalneaa.  is  malicions  within  the 
meaning  of  the  section.  But  I  think  the  section  clearly  points  to 
the  infliction  of  direct  and  intentional  violence^  whether  with  a 
weapon,  or  the  fist,  or  the  foot,  or  any  other  part  of  the  person, 
or  in  any  other  way  not  involving  the  nse  of  a  weapon,  as, 
for  instance,  by  creating  a  panio  at  a  theatre  whereby  people 
trampled  npon  one  another :  {Beg.  v.  Martin,  8  Q.  B.  Div.  54.) 
The  prisoner  in  that  case  did  what  was  certain  to  make  people 
crush  one  another,  perhaps  to  death,  and  the  grievons  bo£ly 
harm  was  as  truly  inflicted  by  him  as  if  he  had  hnrled  a  stone  at 
somebody's  head.  Take  also  the  illustration  of  my  brother 
Stephen,  of  a  man  who  digs  a  pit  for  another  to  fall  into,  whereby 
that  other  is  injured.  I  do  not  think  this  section  was  ever 
intended  to  apply  to  the  administration  of  poison,  and  most  of 
the  arguments  I  have  need  to  show  that  sexnal  offences  were  not 
intended  to  be  dealt  with  in  sect.  47  apply  with  eqnal  force  to 
sect.  20,  The  Conrt  for  the  Consideration  of  Crown  Cases 
Reserved,  in  Reg.  v.  Taylor  (L.  Rep.  1  C.  C-  B.  194}  decided 
that  in  the  offence  of  "unlawfully  and  malioionsly  indicting 
grievous  bodily  harm "  an  assault  is  necessarily  included.  So 
far  as  that  decision  is  concerned  the  same  qaestion  may  be  said 
to  arise  under  sect.  20  as  under  sect.  47.  Bat  I  think  the 
argument  is  even  stronger  here,  for  the  context  seems  to  me  to 
show  that  direct  personal  violence  of  some  kind  was  intended; 
Eo  that,  (^ven  if  the  constructive  assanlt  contended  for  by  those 
who  support  a  conviction  under  sect.  47  were  established,  a  con- 
viction under  this  section  wonld  still  be  wron^.  I  am  of  opinion, 
therefore,  that  the  conviction  should  be  qnashed. 

Smith,  J.  read  the  following  judgment : — In  my  judgment  this 
conviction  cannot  be  supported.  1  have  had  the  opportunity  of 
reading  the  judgment  of  my  brother  Stephen,  and  I  agree  in  it 
and  in  bis  reasons.  There  is  one  point  I  wish  to  add,  which  also 
appeiirs  to  me  to  show  that  this  conviction  is  erroneons.  At 
marriage  the  wife  consents  to  the  hnsband'a  exercising  the 
marital  right.  The  consent  then  given  is  not  confined  to  a 
hosband  i^en  sane  in  body,  for  I  snppose  no  one  woald  assert 
that  a  husband  was  gnilty  of  an  offence  beoanse  he  exeroiaed 
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such  right  when  afflicted  with  some  complaint  of  which  ho  was        Rko* 
then  ignorant.     Until  the  consent  given  at  marriage  be  revoked^     Clabbwcb. 

how  can  it  be  said  that  the  husband  in  exercising  his  marital 

right  has  assaulted  his  wife  7     In  the  present  case,  at  the  time        1S88. 
the  incriminatory   act  was  committed^  the   consent    given   at    ji^^^ 
marriage  stood  unrevoked.     Then  how  is  it  an  assault?     The  Husband  com- 
utmost  the  Crown  can  say  is^  that  the  wife  would  have  with-    municating 
drawn  her  consent  if  she  had  known  what  her  husband  knew ;  or,  ^^^^^J^^^f^ 
in  other  words,  that  the  husband  is  guilty  of  a  crime,  viz.,  an  assault,  marital  inter, 
because  he  did  not  inform  the  wife  of  what  he  then  knew.     In     course  -- 
my  judgment,  in  this  case  the  consent  given  at  marriage  still  ^*ioo^J[^2Q 
existing  and  unrevoked,  the  prisoner  has  not  assaulted  his  wife.         47. ' 
As  to  the  unlawfully  and  maliciously  inflicting  grievous  bodily 
harm,  it  appears  to  me  that  this  offence  cannot  be  committed 
unless  an  assault  has  in  fact  been  committed,  and  indeed  this  has 
been  so  held  ;  and,  inasmuch  as  in  my  judgment  in  this  case  no 
assault  has  been  committed,  the  graver  offence  equally  has  not 
been  committed. 

Mathbw,  J. — I  am  of  opinion  that  this  conviction  must  be 
quashed,  and  agree  with  the  judgment  of  my  brother  Stephen. 

Stbphen,  J.  read  the  following  judgment  : — ^The  question  in 
this  case  is,  whether  a  man  who  knows  that  he  has  gonorrhcea, 
and  who  by  having  connection  with  his  wife  who  does  not  know 
it  infects  her,  is  or  is  not  guilty  of  an  offence  either  under  sect.  20 
of  24  &  25  Vict.  c.  100,  or  under  sect.  47  of  the  same  Act. 
Sect.  20  punishes  everyone  who  ''unlawfully  and  maliciously 
inflicts  any  grievous  bodily  harm  upon  any  other  person.^' 
Sect.  47  punishes  everyone  who  is  convicted  of  ''an  assault 
occasioning  actual  bodily  harm  to  any  person.''  Before  dis- 
cussing in  detail  the  meaning  of  these  words  I  will  make  one 
general  observation.  The  present  case  is  the  first,  so  far  as 
appears,  in  which  any  person  has  ever  been  indicted,  or,  at  all 
events,  convicted,  of  any  offence  whatever  for  infecting  another 
with  a  disease  of  any  kind,  although  diseases  of  this  kind  are 
unhappily  common,  and  legislation  in  reference  to  them  has  taken 
place.  The  legislation  in  question  is  contained  in  29  Vict.  c.  85, 
and  some  other  Acts  which  amend  it.  These  Acts  were  repealed 
in  1886.  They  authorised  the  detention  in  hospitals  of  diseased 
women  under  certain  circumstances,  but  they  contained  nothing 
to  suggest  that  the  communication  of  the  disease  was  in  itself  a 
crime.  If  such  had  been  the  case  the  Acts  in  question  would 
probably  have  been  made  supplementary  to  the  ordinary  adminis- 
tration of  criminal  justice.  If  the  present  conviction  is  right  it 
must  be  so  on  some  principle  which  would  apply  to  women  as  well 
as  to  men,  and  to  unmarried  women  as  well  as  to  wives.  Sect.  47 
indeed  could  hardly  apply  to  women,  but  sect.  20  would  make  no 
distinction  between  the  sexes.  It  is  also,  I  think,  clear  that, 
unless  some  distinction  can  be  pointed  out  which  does  not  occur 
to  me,  the  sections  must  be  held  to  apply,  not  only  to  venereal 
diseases,  but  to  infection  of  every  kind  which  is  in  fact  commu- 
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Rbg.       nioated  by  one  person  to  another  by  any  act  likely  to  produce  it. 
OuxmctL    "^  ™*^^  ^ho,  knowing  that  he  has  scarlet  fever  or  small-pox^ 

shakes  hands  with  a  friend  may  be  said  to  fall  under  sect.  20  or 

1888.        sect.  47  as  much  as  the  prisoner  in  this  case.     To  seize  a  man's 
AumiU'-    ^^^^  without  his  consent  is  an  assault ;  but  no  one  would  consent 

Husband  com-  ^  ^^^^  ^  grasp  if  he  knew  that  he  risked  small-pox  by  it^  and  if 
mutncating    consent  in  all  cases  is  rendered  void  by  fraudi  including  suppres- 

^^^ow«i<7o*  ^^^^  ^^  ^^  truth,  such  a  gesture  would  be  an  assault  occasioning 

maritat  inter-  Actual  bodily  harm  as  much  as  the  conduct  of  the  prisoner  in  this 
ccurae  —      case.     Not  only  is  there  no  general  principle  which  makes  the 

^eWO^  ^0    ^o™°i'i^^cation  of  infection  criminal,  but  such  authority  as  exists 
47.      *  ^^  opposed  to  such  a  doctrine  in  relation  to  any  disease.     The 
following  are  the  authorities  on  this  subject.     By  1  Jac.  1,  c.  31, 
s.  7,  it  was  made  felony  for  any  person  who  had,  under  other  pro- 
visions of  the  Act,  been  commanded  to  keep  his  house  '^  to  go 
abroad  and  converse  in  company  having  any  infectious  sore  upon 
him  uncured.'^     Upon  this  Hale  (I  P.  C.  432)  remarks  that  the 
statute  is  now  discontinued,  and  he  adds  :  "  But  what  if  such 
person  goes  abroad  to  the  intent  to  infect  another,  and  another  is 
thereby  infected  and  dies  7     Whether  this  be  not  murder  by  the 
common   law  might   be  a  question;  but  if  no  such  intention 
evidently  appears,  though  de  facto  by  his  conversation  another  is 
infected,  it  is  no  felony  by  the  common  law,  though  it  be  a  great 
misdemeanour,  and  the  reasons  are:  (1)  Because  it  is  hard  to 
discern  whether  the  infection  arises  from  the  party  or  from  the 
contagion  of  the  air.     It  is  God's  arrow,  &c.     (2)  Nature  prompts 
every  man  in  what  condition  soever  to  preserve  himself,  which 
cannot  be  well  without  mutual  conversation.      (3)  Contagious 
diseases,  as  plague,  pestilential  fevers,  small-pox,  &c.,  are  common 
among  mankind  by  the  visitation  of  God,  and  the  extension  of 
capital  punishments  in  cases  of  this  nature  would  multiply  severe 
punishments  too  far  and  give  too  great  latitude  and  loose  to 
severe  punishments.''     Some  of  the  expressions  in  this  passage 
would  scarcely  be  employed  now,  but  it  may  be  taken  as  a  caution 
against  wide  and  uncertain  extensions  of  the  criminal  law,  and  as 
a  distinct  proof  that  Hale  did  not  regard  the   transmission  of 
disease  as  an  ordinary  case  of  the  infliction  of  bodily  harm.     His 
statement  that,  though  not  a  felony,  it  would  be  a  great  mis- 
demeanour at  common  law  to  infect  another  unintentionally  by 
going  about  with  a  plague  sore  may  at  first  sight  appear  to  favour 
the  maintenance  of  the  conviction  in  this  place,  but  it  is  I  think 
explained,  and  its  generality  is  limited,  by  Reg,  v.  Vantandillo 
(4  M.  &  S.  73).     It  was  held  in  that  case  to  be  an  indictable  mis- 
demeanour to  carry  a  child  which  had  the  smallpox  along  a  street, 
and  the  passage  from  Lord  Hale  was  the  principal  authority  relied 
upon.     The  offence  referred  to  by  Lord  Hate  is  therefore  the 
offence  of  committing  a  public  nuisance,  and  his  authority  is 
opposed  rather  than  favourable  to  the  notion  that  to  infect  another 
with  a  contagious  disease  is  in  the  nature  of  an  offence  against 
the  person.    The  provisions  of   the  Public  Health  Act,  1876 
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(38  &  89  Vict.  0.  55),  ss.  120,  180,  and  in  partioalar  sect.  126,         Rm. 
treat  offences  by  spreading  infection  in  the  same  way.     By  that    ^    ^* 

section  an  infected  person  who  without  proper  precaution  exposes        

himself  in  any  street,  &c.,  is  liable  to  a  penalty  of  5Z.     These         1888. 
considerations  make  it  antecedently  improbable  that  the  abomi-      .      7^ 
nable  conduct  of  which  the  prisoner  has  been  convicted  should  Husband  con^ 
be  in  the  strict  legal  sense  of  the  word  a  crime.     I  now  come  to    mumeating 
the  construction  of  the  precise  words  of  the  statute.     Sect.  20  ^'j^^^^Jf  /?^ 
punishes  '^  every  one  who  unlawfully  and  maliciously  wounds  or  marital  inter- 
inflicts  any  grievous  bodily  harm  upon  any  other  person,  either     courM  — • 
with  or  without  any  weapon  or  instrument.^'     It  is  said  upon  ^^fc?^  ^^ 
sect.  20  that  the  prisoner  did  not  act  '^  unlawfully,'^  because  he         47.      * 
had  by  law  a  right  to  have  intercourse  with  his  wife.     It  is  said 
in  answer  to  this  that  he  did  act  unlawfully  because  his  right 
ceased  when  he  knew  himself  to  be  suffering  under  the  disease 
which  he  communicated,  and  because  the  word  '^  unlawfully '' 
must  here  be  construed  to  mean  ^^  unlawfully ''  in  the  wide  general 
sense  in  which  the  word  is  used  with  reference  to  acts  which  if 
done  by  conspirators  are  indictable,  though  not  if  they  are  done 
by  individuals.     This  general  sense  may,  I  think,  be  said  to  be 
''  immoral  and  mischievous  to  the  public.''     I  do  not  agree  with 
the  doctrine  that  the  word  '^  unlawfully  "  is  used  here  in  this  wide 
sense.     The  use  of  the  word  in  relation  to  conspiracy  appears  to 
me  to  be  exceptional.    I  think  that  no  act  can  for  this  purpose  be 
regarded  as  unlawful  merely  because  it  is  immoral.     It  must  I 
think  be  forbidden  by  some  definite  law ;  but  I  pass  this  over,  for 
I  think  that  in  this  case  the  word  ''  unlawfully  "  applies  because 
the  act  done  is  forbidden  by  the  law  relating  to  marriage,  accord- 
ing to  which  it  constitutes  cruelty,  and  is  as  such  a  cause  for  a 
judicial  separation,  whilst  itjis  strong  evidence  of  adultery,  which, 
coupled  with  cruelty,  would  be  a  ground  for  a  complete  divorce. 
The  word  "  maliciously "  obviously  applies.     But   is  there  an 
"  infliction  of  bodily  harm,  either  with  or  without  any  weapon  or 
instrument  7  "     I  think  there  is  not,  for  the  following  reasons  : 
The  words  appear  to  me  to  mean  the  direct  causing  of  some 
grievous  injury  to  the  body  itself   with  a  weapon,  as  by  a 
cut  with  a  knife,  or   without  a   weapon   as  by  a   blow  with 
the  fist  or  by  pushing  a  person  down.     Indeed,   though  the 
word    '^ assault"  is    not    used  in    the   section,   I    think    the 
words  imply  an   assault  and   battery  of  which    a  wound  or 
grievous  bodily  harm  is  the   manifest  immediate  and   obvious 
result.     This  is  supported  by  Reg,  v.  Taylor  (L.  Rep.  1  C.  0.  B. 
197),  in  1869,  in  which  it  was  held  that  a  prisoner  could  upon  an 
indictment  under  that  section  be  convicted  of  a  common  assault 
because  each  offence,  '^  wounding  "   and   '^  inflicting  grievous 
bodily  harm,"   '^necessarily   includes  an  assault,"  though  the 
word  does  not  occur  in  the  section.     It  is  further  illustrated  by 
reference  to  the  14  &  15  Vict.  0.  19,  s.  4,  of  which  the  present 
section  is  a  re-enactment.     It  begins  with  the  preamble  :  '^  And 
whereas  it  u  expedient  to  make  further  provision  for  the  punish- 
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Rm.        ment  of  aggravated  assaults/'  and^  then  proceeds  in  the  words  of 
OiARKN        *^®  present  section  with  a  trifling  and  unimportant  difference  in 

their  arrangement.     Infection  by  the  application  of  an  animal 

1888.        poison  appears  to  me  to  be  of  a  different  character  from  an 
.  — r_^     assault.     The  administration  of  poison  is  dealt  with  by  sect.  24, 

Hutbandcom-  which  would  be  superfluous  if  poisoning  were  an  "  infliction  of 
municating    grievous  bodily  harm  either  with  or  without  a  weapon  or  instru- 

^^^  ^^^f^  ment.''     The  one  act  differs  from  the  other  in  the  immediate  and 

marital  inter-  necessary  Connection  between  a  cut  or  a  blow  and  the  wound  or 
ooiirM—     harm  inflicted,  and  the  uncertain  and  delayed  operation  of  the  act 

^*ioo^^  ^20  ^y  which  infection  is  communic-ated.  If  a  man  by  a  grasp  of 
47. '  *  the  hand  infects  another  with  small-pox  it  is  impossible  to  trace 
out  in  detail  the  connection  between  the  act  and  the  disease,  and 
it  would,  I  think,  be  an  unnatural  use  of  language  to  say  that  a 
man  by  such  an  act '' inflicted"  small-pox  on  another.  It  would 
be  wrong  in  interpreting  an  Act  of  Parliament  to  lay  much  stress 
on  etymology,  but  I  may  just  observe  that  ''  inflict "  is  derived 
from  '^  infligo,"  to  which  in  Facciolati's  Lexicon  three  Italian  and 
three  Latin  equivalents  are  given,  all  meaning  ^'  to  strike,"  viz., 
dare,  ferire,  and  percustere  in  Italian,  and  infergo,  impingo,  and 
percutio  in  Latin.  There  is  authority  for  the  proposition  that 
poisoning  is  not  an  assault,  though  in  the  case  of  Beg.  v.  Button 
(8  C.  Sd  p.  660),  in  1888,  Serjeant  Arabin,  after  consulting  the 
Becorder  of  London,  Mr.  Law,  held  that  it  was.  In  Beg.  v.  DiU 
worth  (2  Mo.  &  Bo.  531),  in  1848,  a  man  was  indicted  for 
administering  poison  with  intent  to  murder,  and  it  was  suggested 
that  if  the  intent  was  not  made  out  the  prisoner  might  be  con- 
victed uuder  1  Yicfc.  c.  85,  of  a  common  assault,  as  it  was  involved 
in  the  charge,  and  Beg.  v.  Button  (8  C.  &  P.  660)  was  cited,  but 
Coltman,  J.  said  that  he  disagreed  with  Beg.  v.  Button  {vM  svp.), 
and  that  the  prisoner  must  either  be  convicted  or  acquitted  of  the 
whole  charge.  In  Beg.  v.  Hanson  (2  C.  &  E.  912),  in  1849, 
Yaughan  Williams,  J.,  after  consulting  Cresswell,  J.,  held  that 
the  administration  of  cantharides  was  neither  a  common  assault 
nor  a  common  law  misdemeanour ;  and  Beg.  v.  WalJcden  (1  Cox 
G.  G.  282)  was  a  decision  to  the  same  effect  by  Parke,  B.  Upon 
these  grounds  I  am  of  opinion  that  sect.  20  does  not  apply  to  the 
case.  Is  the  case,  then,  within  sect.  47  as  ''an  assault  occasion- 
ing actual  bodily  harm  7  "  The  question  here  is  whether  there  is 
an  assault.  It  is  said  there  is  none  because  the  woman  con- 
sented, and  to  this  it  is  replied  that  fraud  vitiates  consent,  and 
that  the  prisoner's  silence  was  a  fraud.  Apart  altogether  from 
this  question  I  think  that  the  act  of  infection  is  not  an  assault  at 
all,  for  the  reasons  already  given.  Infection  is  a  kind  of  poison- 
ing. It  is  the  application  of  an  animal  poison,  and  poisoning,  as 
already  shown,  is  not  an  assault.  Apart,  however,  from  this,  is 
the  man's  concealment  of  the  fact  tnat  he  was  infected  such  a 
fraud  as  vitiated  his  wife's  consent  to  his  marital  rights,  and  con- 
verted the  act  of  connection  into  an  assault  7  It  seems  to  me 
that  the  proposition  that  fraud  vitiates  consent  in  criminal  matters 
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is  not  tme  if  taken  to  apply  in  the  fnllest  sense  of  the  words^  and        Rbq. 
without  qualification.     It  is  too  short  to  be  true  as  a  mathe-     q-^j^-- 

matical  formula  is  true.    If  we  apply  it  in  that  sense  to  the        

present  case  it  is  difficult  to  say  that  Clarence  was  not  guilty  of  1888. 
rape^  for  the  definition  of  rape  is  having  connection  with  a  woman  ^  JTir. 
without  her  consent^  and  if  fraud  vitiates  consent,  every  case  in  Husband  coat- 
which  a  man  infects  a  woman  or  commits  bigamy,  the  second  wife  mumcating 
being  ignorant  of  the  first  marriage,  is  also  a  case  of  rape.  Many  ^'jf^  '®  /!^* 
seductions  would  be  rapes,  and  so  might  acts  of  prostitution  pro-  marital  vuer- 
cured  by  fraud,  as,  for  instance,  by  promises  not  intended  to  be  counB'- 
fulfilled.  These  illustrations  appear  to  show  clearly  that  the  ^\^^  ^^' 
maxim  that  fraud  vitiates  consent  is  too  general  to  be  applied  to  47  ' 
these  matters  as  if  it  were  absolutely  true.  I  do  not  at  all  deny 
that  in  some  cases  it  applies,  though  it  is  often  used  with  refer- 
ence to  cases  which  do  not  fall  within  it.  For  instance,  it  has 
nothing  to  do  with  such  cases  as  assaults  on  young  children.  A 
young  child  who  submits  to  an  indecent  act  no  more  consents  to 
it  than  a  sleeping  or  unconscious  woman.  The  child  merely 
submits  without  consenting.  The  only  cases  in  which  fraud  indis- 
putably vitiates  consent  in  these  matters  are  cases  of  fraud  as  to 
the  nature  of  the  act  done.  As  to  fraud,  as  to  the  identity  of  the 
person  by  whom  it  is  done,  the  law  is  not  quite  clear.  In  Reg.  v. 
Flattery  (2  Q.  B.  Div.  410)  in  which  consent  was  obtained  by 
representing  the  act  as  a  surgical  operation,  the  prisoner  was  held 
to  be  guilty  of  rape.  In  the  case  where  consent  was  obtained  by 
the  personation  of  a  husband,  there  was  before  the  passing  of  the 
Criminal  Law  Amendment  Act  of  1885  a  conflict  of  authority. 
The  last  decision  in  England  {Beg.  y.  Barrow,  L.  Bep.  1  C.  C.  R. 
158)  decided  that  the  act  was  not  rape,  and  Reg.  v.  JDee  (14  Ir. 
L.  B.  C.  L.  468),  decided  in  Ireland  in  1884,  decided  that  it  was. 
The  Criminal  Law  Amendment  Act  of  1885  '^  declared  and 
enacted ''  that  thenceforth  it  should  be  deemed  to  be  rape,  thus 
favouring  the  view  taken  in  Reg,  v.  Dee  {uhi  sup.).  I  do  not 
propose  to  examine  in  detail  the  controversies  connected  with 
these  cases.  The  judgments  in  the  case  of  Reg.  v.  Bee  {uhi  aup.) 
examine  all  of  them  minutely,  and  I  think  they  justify  the  obser- 
vation that  the  only  sorts  of  fraud  which  so  far  destroy  the  effect 
of  a  woman's  consent  as  to  convert  a  connection  consented  to  in 
fact  into  a  rape,  are  frauds  as  to  the  nature  of  the  act  itself,  or  as 
to  the  identity  of  the  person  who  does  the  act.  There  is  abun- 
dant authority  to  show  that  such  frauds  as  these  vitiate  consent 
both  in  the  case  of  rape  and  in  the  case  of  indecent  assault.  I 
should  myself  prefer  to  say  that  consent  in  such  cases  does  not 
exist  at  all,  because  the  act  consented  to  is  not  the  act  done. 
Consent  to  a  surgical  operation  or  examination  ia  not  a  consent  to 
sexual  connection  or  indecent  behaviour.  Consent  to  connection 
with  a  husband  is  not  consent  to  adultery.  I  do  not  think  that 
the  maxim  that  fraud  vitiates  consent  can  be  carried  further  than 
this  in  criminal  matters.  It  is  commonly  applied  to  cases  of  con- 
tract, because  in  all  cases  of  contract  the  evidence  of  a  consent 
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Ufio.        not  procured  by  force  or  fraud  is  essential^  but  even  in  these  cases 
^^  ^'  care  in  the  application  of  the  maxim  is  required,  because  in  some 

iustances  suppression  of  the  truth  operates  as  fraud,  whereas  in 

1888.        others  at  least  a  suggestion  of  falsehood  is  required.     The  act  of 
.      r__    intercourse  between  a  man  and  a  woman  cannot  in  any  case  be 

Busbandcom-  regarded   as   the   performance   of  a  contract.      In   the  case  of 
municating    married  people  that  act  is  part  of  a  great  relation  based  upon  the 

disease  to  wif(^  greatest  of  all  contracts,  but  standing  on  a  footing  peculiar  to 

marital  inter-  itself.     In  all  Other  cases  the  immorality  of  the  act  is  inconsistent 
course—      with  any  contract  relating  to  it.     Thus  in  no  case  can  consider- 

^*ioo^^  ^20*  *^*^^°^  relating  to  contract  apply  to  it.  The  effect  of  fraud  upon 
47/  'a  contract  is  to  render  it  voidable  at  the  option  of  the  party 
defrauded.  This  clearly  cannot  apply  to  sexual  intercourse.  It 
is  either  criminal  if  the  woman  does  not  consent^  or  if  her 
consent  is  obtained  by  certain  kinds  of  frauds  or  it  is,  as  this  was, 
a  breach  of  matrimonial  duty,  or  it  is  not  criminal  at  all.  The 
woman's  consent  here  was  as  full  and  conscious  as  consent  could 
be.  It  was  not  obtained  by  any  fraud,  either  as  to  the  nature  of 
the  act  or  as  to  the  identity  of  the  agent.  The  injury  done  was 
done  by  a  suppression  of  the  truth.  It  appears  to  me  to  be  an 
abuse  of  language  to  describe  such  an  act  as  an  assault.  It  is  not 
stated  at  what  interval  after  the  20th  day  of  December  the  disease 
showed  itself,  but  there  must  have  been  some  interval  during  which 
it  was  uncertain  whether  infection  had  been  communicated  or  not. 
During  this  interval  was  the  man  guilty  or  not  ?  If  he  was,  it 
seems  extraordinary  to  say  that  he  had  committed  an  assault  from 
which  an  event  which  was  not  in  his  power  could  set  him  free. 
If  he  was  not,  it  seems  to  me  equally  strange  to  say  that  he  could 
be  deprived  of  his  innocence  by  sach  an  event.  In  some  instances 
no  doubt  such  an  interval  might  elapse.  If  a  man  laid  a  trap  for 
another,  into  which  he  fell  after  an  interval,  the  man  who  laid  it 
would^  during  the  interval^  be  guilty  of  an  attempt  to  assault^ 
and  of  an  actual  assault  as  soon  as  the  man  fell  in.  In  the  case 
of  death  inflicted  by  violence,  the  criminal  might  at  first  be  guilty 
of  an  assault  or  an  unlawful  wounding,  and  his  crime  would  become 
murder  or  manslaughter  on  the  death  of  the  person  wounded ; 
but  in  the  case  of  an  attempt  the  intention  to  consummate  the 
crime  exists  from  the  first,  and  in  the  case  of  murder  the  act 
which  ultimately  becomes  murder  is  in  itself  a  crime  whether 
death  ensues  or  not.  In  this  case  there  was  no  intention,  and 
therefore  no  attempt,  to  infect,  and  it  seems  anomalous  to  make 
a  consequence,  which,  though  highly  probable,  was  neither 
intended  nor  necessary,  relate  back  on  its  occurrence  in  such  a 
way  as  to  make  an  act  not  punishable  itself  into  a  crime.  Two 
authorities  were  quoted  to  show  that  such  an  act  as  this  is  a 
crime.  They  are  Beg.  v.  Bennett  (4  F.  &  F.  1105),  in  which 
Willes,  J.  decided,  in  1860,  that  a  man  who  infected  his  niece,  a 
girl  of  thirteen,  might  be  convicted  of  an  indecent  assault,  though 
Bhe  consented  to  sleep  with  him;  and  Reg.  v.  Sinclair  (13  Cox 
G.  C.  28),  in  which  this  decision  was  followed^  in  1867,  by  iShee, 
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J.    The  case  of  Reg,  y.  Bennett  {tibi  sup.)  was  disapproved  of  in       Hao. 
Hegarty  v.  Shim  {It.  L.  Rep.  2  0.  L.  273,  0.  A.  Oh. ;  4  0.  L.  228),    ^^^^^ 

thoagh,  as  the  Irish  courts  point  ont,  the  verdict  may  possibly        

havo  been  justified  by  the  facts  as  proved,  the  girl  having  sworn        1883. 
that  she  was  asleep  and  could  not  say  what  happened  to  her.     If     -      7"^ 
this    was  believed  there  was   evidence  of  indecent  assault  at  HvSmdcom- 
least,  if  not  of  rape.     Beg.  v.  Sinclair  {uhi  sup.)  was  decided,  on     mmdeating 
the  authority  of  Reg.  v.  Bennett  {ubi  sup.).    For  these  reasons  I  ^^^ComLtf^ 
think  there  was  no  assault  in  the  present  case,  and  that  therefore  marital  inter- 
it  does  not  fall  within  sect.  20.     I  wish  to  observe,  on  a  matter     counts 
personal  to  myself,  that  I  was  quoted  as  having  said  in  my  Digest  ^^^qa  ^  ^^' 
of  the  Criminal  Law  that  I  thought  a  husband  might,  under         47. '     ' 
certain  circumstances,  be  indicted  for  rape  on  his  wife.    I  did  say 
so  in  the  first  edition  of  that  work,  but  on  referring  to  the  last 
edition  (p.  124,  note)  it  will  be  found  that  that  statement  was 
withdrawn.    I  think  that  this  conviction  should  be  quashed.    No 
one  can  doubt  the  abominable  nature  of  the  prisoner's  conduct, 
but,  if  it  is  to  be  treated  as  a  crime,  it  must,  I  think,  be  done 
upon  express  statutory  authority.      The  whole  matter  is  sur- 
rounded with  difficulties  with  which  the  Legislature   alone  is 
competent  to  deal,  and  to  which  it  would  be  out  of  place  to  refer. 
I  am  informed  that  my  brother   Grantham   agrees   with   this 
judgment. 

Hawkins,  J.  read  the  following  judgment : — ^I  am  of  opinion 
that  the  prisoner  was  rightly  convicted  upon  both  counts  of  the 
indictment.  The  first  count  was  framed  under  sect.  20  of  24  k 
25  Vict.  c.  100,  and  charged  the  prisoner  with  ^'  unlawfully  and 
maliciously  inflicting  grievous  boduy  harm''  upon  Selina  Clarence. 
The  second  count  was  framed  under  sect.  47  of  the  same  Act;,  and 
charged  him  with  an  '^  assault "  upon  the  said  Selina  Clarence, 
'^occasioning'^  her  '^ actual  bodily  harm."  At  the  time  of  the 
committing  of  the  offences  charged  Selina  Clarence  was  and  still 
is  the  wife  of  the  prisoner.  At  that  time  the  prisoner  was  suffer- 
ing from  gonorrhoea,  as  he  knew,  but  his  wife  was  ignorant  of  the 
fact.  In  this  condition  of  things  the  prisoner  had  sexual  inter- 
course wifch  his  wife,  and  in  so  doing  communicated  to  her  his 
disease,  and  thereby  caused  her  grievous  bodily  harm.  It  must 
also  be  taken  as  a  fact  that,  had  the  prisoner's  wife  known  that 
he  was  so  suiiering  she  would  have  refused  to  submit  to  such 
intercourse.  On  the  prisoner's  behalf  it  was  contended  that  the 
conviction  was  wrong  upon  several  grounds  :  first,  that  the  injury 
caused  to  the  wife  was  the  result  of  a  lawful  act — ^viz.,  the  sexual 
communion  of  a  husband  with  his  wife;  secondly,  that  the  charge  in 
the  first  count  involved,  and  that  in  the  second  count  was  based  on, 
an  assault,  and  that  no  assault  could  be  committed  by  a  husband 
in  merely  exercising  his  marital  right  upon  the  person  of  his 
wife ;  and,  thirdly,  that  the  sections  of  the  statute  under  which 
the  indictment  was  framed  had  no  application  to  such  circum- 
stances as  those  above  mentioned.  About  the  unlawfulness  and 
maliciouBneBB  of  the  prisoner's  conduct  it  seems  to  me  impossible 

vou  XVI.  y  y 
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liBo.       to  raise  a  doubt.   It  has  long  been  establisbed  by  authority  that, 
^    ^'  no.    ^^  ^  husband  knowingly  communicates  to  his  wife  a  venereal 

disease,  Bucb  misconduct  amounts  to  legal  cruelty,  and  is  ground 

1888.        for  judicial  separation ;  and,  in  the  absence  of  evidence  to  the 
.      T^    contrary,  it  may  be  presumed  that  a  man  suffering  under  venereal 

Husband  com-  disease  knows  it,  and  knows  also  that,  if  he  bas  communion  with  his 
municating    wife,  be  will  in  all  buman  probability  communicate  bis  malady 

"^^^onl^nT/o  ^  ^^^  •  (^®®  Broum  V.  Broum,  L.  Rep.  1  P.  &  D.  46.)     It  is 

marital  inter-  equally  clear  tbat  wilfully  to  do  an  unlawful  act  to  the  prejudice 
course^      of  another  is  to  do  it  maliciously.     We  have  then,  these  elements 

rSoo^^  ^0  established,  grievous  bodily  harm  unlawfully  and  maliciously 
47.  '  caused.  To  complete  the  offence,  according  to  the  language  of 
sect.  20,  it  is  only  necessary  to  prove  that  such  injury  was 
'^  inflicted  '^  by  the  prisoner  within  the  meaning  of  that  word  as 
used  in  sect.  20.  For  the  prisoner  it  was  contended  that  bodily 
harm  cannot  legally  be  said  to  be  ''  inflicted  '^  unless  it  has  been 
brought  about  by  some  act  amounting  to  an  assault,  and  that 
there  was  no  evidence  of  any  assault  in  the  present  case.  I  think 
both  these  contentions  untenable,  and  that  the  flrst  count  may  be 
supported,  even  assuming  no  assault  to  have  been  proved.  I 
think,  moreover,  that  an  assault  was  proved.  I  will,  however, 
defer  wbat  I  have  to  say  upon  that  point  until  I  come  to  deal  with 
the  second  count.  With  reference  to  the  question,  whether  it 
was  necessary  to  prove  an  assault  in  order  to  establish  tbe  first 
count,  it  may  be,  though  I  do  not  say  it  is  so,  that  some  support 
is  afforded  to  the  argument  of  the  prisoner's  counsel  if  the  word 
"  inflict  '^  is  read  only  according  to  its  strict  etymological  inter- 
pretation. I  am  aware  also  that  the  argument  bas  the  support  of 
the  dictum  of  Kelly,  G.B.,  in  delivering  the  judgment  of  the 
court  in  Beg.  v.  Taylor  (L.  Bep.  1  C.  G.  K.  195).  In  that  case 
the  prisoner  was  indicted  in  one  count  for  unlawfully  wounding, 
and  another  for  '^  unlawfully  and  maliciously  inflicting  grievous 
bodily  harm.''  The  jury  found  him  guilty  of  ''  an  assault,"  and 
the  conviction  was  affirmed,  the  Lord  Chief  Baron  saying,  "  each 
of  the  counts  is  for  an  offence  which  necessarily  includes  an 
assault."  With  reference  to  this  dictum  it  will  be  seen  at  a 
glance  that  it  was  not  at  all  essential  for  the  judgment,  inasmuch 
as  the  conviction  for  an  assault  might  be  supported  if  either 
count  involved  an  assault,  which  the  count  for  wounding  most 
unquestionably  did.  I  feel,  therefore,  at  liberty  respectfully  to 
dissent  from  that  dictum  so  far  as  it  applies  to  the  count  for 
"inflicting  grievous  bodily  injury,"  and  I  do  so  with  the  more 
confidence  because  I  do  not  find  it  supported  by  any  later 
authority.  In  my  opinion  the  Legislature,  in  framing  the  various 
sections  of  the  statute  already  and  hereafter  referred  to,  used  the 
words  "  inflict,"  "  cause,"  and  ''  occasion  "  as  synonymous  terms 
for  the  following  among  other  reasons.  Let  me  begin  by  calling 
attention  to  the  language  of  the  18th  section,  which  runs  thus : 
''Whosoever  shall  unlawfully  and  maliciously  by  any  means 
whatsoever  wound  or  '  cause '  any  grievous  bodily  harm  to  any 
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person^  &c.,  with  intent^  &o.,  shall  be  gnilty  of  felony/'    If  the      .  Baa. 
prisoner  had  been  indicted  under  this  section^  conld  anybody    ^    ^' 
doabt  that,  upon  proof  of  his  intention  to  cause  the  grievous      ^J^^^ 
bodily  harm  he  in  fact  occasioned,  he  would  have  fallen  within        1888. 
not  only  the  spirit  but  the  precise  language  of  the  section      .  "T"_ 
according  to  the  strictest  interpretation  which  could  be  applied  Hu^mdoam- 
to  it?     I  next  ask  myself,  what  was  the  object  of  the  20th     municating 
section  ?  Clearly  it  was  to  provide  for  cases  in  which  the  jyrievous  *»«^  '^  »t^« 
bodily  harm  mentioned   in   sect.   18,  though  unlawfully   and  mariud^nier^ 
maliciously  caused,  was  unaccompanied  by  the  felonious  intent,      course^ 
which  is  the  aggravating  feature  of  the  felony  created  by  that  ^^A^^  ^^' 
section,  and  accordingly  sect.    30  made  such  last-mentioned         l"'    * 
offence  a  misdemeanour  only,  by  enacting,  as  follows  :  ^'  Whoso- 
ever shall  unlawfully  or  maliciously  wound  or  inflict  any  grievous 
bodily  harm  upon  any  other  person,  either  with  or  without  any 
weapon  or  instrument,  shall  be  guilty  of  a  misdemeanour.^' 
Surely  the  object  of  these  two  sections  could  only  have  been  to 
make  the  doing  of  grievous  bodily  harm  with  intent  a  felony, 
without  intent  a  mere  misdemeanour ;  and  to  hold  that  no  man 
could  be  convicted  under  sect.  20  without  proof  of  an  assault 
would  practically  amount  to   holding  that   maliciously  to   do 
grievous  bodily  harm  to  another  without  felonious  intent  is 
unpunishable  unless  such  harm  is  done  through  the  medium  of 
an  assault.    It  is  impossible  that  the  Legislature  could  have 
intended  this.     I  must  refer  now  to  sect.  47,  which  enacts  that 
''  whosoever  shall  be  convicted  upon  an  indictment  of  an  assault 
'  occasioning '  actual  bodily  harm  shall  be  liable,  &c.''     Here  it 
will  be  observed  that  where  the  Legislature    intends   that   an 
assault  shall  be  the  foundation  of  the  offence  it  says  so  in  express 
terms.     If,  in  using  the  word    ''inflicf  in  sect.  20,  it  had 
intended  that  it  should  be  interpreted  as  ''caused  by  means  of  an 
assault,''  sect.  47  would  have  been  superfluous ;  for  by  merely 
substituting  the  word  ''actual"  for  "  grievous"  in  sect.  20,  the 
whole  object  of  both  sections  would  have  been  attained ;  for  the 
punishment  awarded  in  each  is  the  same,  and  "  actual "  harm  of 
necessity  includes  "  grievous  "  harm,  and  if  for  any  reason,  which 
I  am  unable  to  discover,  the  Legislature  had  thought  fit  to 
separate  the  two  sections,  applying  one  to  an  assault  causing 
"  grievous,"  the  other  to  an  assault  causing  "  actual,"  bodily 
harm,  I  should  at  least  have  expected  it  to  use  the  same  phraseo- 
logy in  each.    If,  on  the  other  hand,  it  intended  the  20th  section 
to  bear  the  construction  I  put  upon  it,  I  should  expect  to  find 
that  which  I  do,  viz.,  difference  in  the  language.   As  the  sections 
now  stand,  construing  them  as  I  do,  it  looks  as  if  the  framers  of 
the  Act  intended,  as  I  think  they  did,  that  when  grievous  bodily 
harm  was  maliciously  caused  by  any  means,  the  offender  should 
be  liable  to  a  punishment  of  five  years'  penal  servitude,  and  that 
the  same  punishment  might  follow  upon  a  conviction  for  occasion- 
ing any  actual  injury,  though  short  of  that  which   could   be 
termed  "  grievous  "  if  such  injury  was  caused  by  an  assault.     I 
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Bn.       am  not  without  authority  for  the  view  I  have  expressed  upon 

Chkm       ^^^  P^^^  ^^  ^^^  ^^^^*    ^^  ^^^*  ^^  ^^  ^^  same  Act  it  is  enacted 
that ''  whosoever  shall  unlawfully^  &o,,  administer  to  or  cause  to 

1888.       be  administered  to  or  taken  by  any  other  person  any  poison  or 

^TT__     other  destructive  or  noxious  thing,  so  as  thereby  to  inflict  upon 

Husband  com-  ^^7  ^^^^  person  any  grievous  bodily  harm,  shall  be  guiliy  of 

mmicating    felony/'    Now,  clearly,  there  may  be  an   administering   or  a 

^^^  ^  /*?^*  causing  of  poison,  Ac,  to  be  taken  so  as  to  inflict  harm  under 

marital  inter-  ^^^  section  without  even  the  semblance  of  an  assault.     See  Beg. 

course-^     v«  Dilworth  and  Smith  (2  M.  &  B«  584,  per  Goltman,  J.,  and 

^  irT  D.  &  B.  0.  C.  127),  where,  upon  the  trial  of  an  indictment  under 
7  Will.  4  &  1  Vict.  c.  85,  s.  6,  the  prisoner  was  charged  with 
administering  or  causing  to  be  taken  by  a  woman  a  noxious 
drug  with  intent  to  procure  her  miscarriage ;  it  was  proved  that 
the  prisoner  had  procured  the  drug  and  given  it  to  the  woman 
at  her  own  request,  and  she  had  taken  it  in  his  absence :  it  was 
held  that  he  might  be  convicted  of  causing  it  to  be  taken. 
Under  such  circumstances,  no  one  could  say  the  prisoner  had 
committed  an  assault  in  procuring  and  handing  the  drug  to  the 
woman  in  compliance  with  her  request.  These  considerations 
lead  me  to  the  conclusion  that  the  word  ''inflict,'^  when  used  in 
the  statute,  was  not  intended  to  be  construed  as  involving  an 
assault,  whatever  ma^  be  its  strict  etymological  interpretation,  as 
to  which  I  do  not  think  it  necessary  to  enter  upon  a  discussion. 
See  also  Beg.  v.  Mwrtin  (8  Q.  B.  Div.  54),  where  the  prisoner 
was  convicted  upon  an  indictment  under  sect.  20  of  ''  inflicting 
grievous  bodily  harm ''  under  circumstances  which  it  would  be 
difficult  to  say  amounted  to  an  assault.  It  is  rights  however,  to 
say  that  the  point  under  consideration  was  not  raised  in  that 
case,  although  it  is  unlikely  to  have  escaped  the  attention  of  the 
four  astute  judges  by  whom,  with  myself,  the  case  was  decided. 
I  proceed  now  to  consider  the  question  whether  there  was  in  fact 
an  assault  by  the  prisoner  on  his  wife  occasioning  her  either 
grievous  or  actual  bodily  harm.  I  answer  this  question  also  in 
the  affirmative.  By  the  marriage  contract  a  wife  no  doubt 
confers  upon  her  husband  an  irrevocable  privilege  to  have  sexual 
intercourse  with  her  during  such  time  as  the  ordinary  relations 
created  by  such  contract  subsist  between  them.  For  this  reason 
it  is  that  a  husband  cannot  be  convicted  of  a  rape  committed  by 
him  upon  the  person  of  his  wife.  But  this  marital  privilege 
does  not  justify  a  husband  in  endangering  his  wife's  health  and 
causing  her  grievous  bodily  harm  by  exercising  his  marital 
privilege  when  he  is  suffering  from  venereal  disorder  of  such  a 
character  that  the  natural  consequence  of  such  communion  will 
be  to  communicate  the  disease  to  her.  Lord  Stowell,  in  Pophin 
V.  Pophin,  cited  in  Durant  v.  DiMunt  (1  Hagg.  Eccl.  Rep.  767), 
said :  ''  The  husband  has  a  right  to  the  person  of  his  wife^  but 
not  if  her  health  is  endangered.''  So,  to  endanger  her  h^th^ 
and  cause  her  to   suffer  from  loathsome    discise    contracted 
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throiigli  his  own  infidelity  cannot,  by  the  most  liberal  constmc-        Rw^ 
tion  of  his  matrimonial  privilege,  be  said  to  fall  within  it ;  and,     ol^rbkos. 

although  I  can  cite  no  direct  authority  upon  the    subject,  I        

cannot  conceive  it  possible  seriously  to  doubt  that  a  wife  would        1888. 
be  justified  in  resisting  by  all  means  in  her  power — ^nay,  even    ^^^^^ 
to  the  death,  if  necessary— the  sexual  embraces  of  a  husband  Eusbandeom- 
suffering  from  such  contagious  disorder.      In    my   judgment,     madeating 
wilfully  to  place  his  diseased  person  in  contact  with  hers  without  ^J^^^"^"* 
her    express    consent    amonnts   to   an   assault.     It   has  been  marUal  inters' 
argued  that,  to  hold  this,  would  be  to  hold  that  a  man  who,      coirr«e— 
Buffering  from  gonorrhoea,  has  communion  with  his  wife  might  be  ^  \(^J^ 
guilty  of  the  crime  of  rape.     I  do  not  think  this  would  be  so.         47,  ' 
Bape  consists  in  a  man  having  sexual  intercourse  with  a  woman 
without  her  consent,  and  the  marital  privilege  being  equivalent 
to  consent  given  once  for  all  at  the  time  of  marriage,  it  follows 
that  the  mere  act  of  sexual  communion  is  lawful ;  but  there  is  a  \  . 
wide  difference  between  a  simple  act  of  communion  which  is  lawful  1 
and   an  act  of  communion  combined  with  infectious  contagion; 
endangering  health  and  causing  harm  which  is  unlawful.     It  \ 
may  be  said  that,  assuming  a  man  to  be  diseased,  still,  as  he  j 
cannot   have   communion  with  his   wife   without  contact,  the   ; 
communication  of  the  disease  is  the  result  of  a  lawful  act,  and  , 
therefore  cannot  be  criminal.    My  reply  to  this  argument  is  that  ' 
if  a  person,  having  a  privilege  of  which  he  may  avail  himself  or 
not  at  his  will  and  pleasure,  cannot  exercise  it  without  at  the 
same  time  doing  something  not  included  in  this  privilege,  and 
which  is  unkwful  and  dangerous  to  another,  he  must  either 
forego  his  privilege  or  take  the  consequences  of  his  unlawful 
conduct.    I  may  further  illustrate  my  view  upon  this  part  of  the 
case  by  applying,  by  way  of  test,  to  an  indictment  for  assault  the 
old  form  of  civil  pleadings.     Thus :  Indictment  for  an  assault ; 
plea  of  justification,  that  the  alleged  assault  was  the  having  sexual 
communion  with  the  prosecutrix,  she  being  the  prisoners  wife ; 
new  assignment,  that  the  assault  charged  was  not  that  charged 
in  the  plea,  but  the  unlawful  and  malicious  contact  of  her  person 
with  duigerous  and  contagious  disease.     What  possible  justifica- 
tion could  be  pleaded  or  answer  given  to  such  new  assignment  ? 
I  ought  perhaps  to  state  that,  even  if  to  hold  a  husband  Uable  for 
an  assault  under  such  circumstances  would  be  to  subject  him  also 
to  a  charge  o'S  rape,  the  opinion  I  have  above  expressed  would 
not  be  changed.    No  jury  would  be  found  to  convict  a  husband  • 
of  rape  on  his  wife  except  under  very  exceptional  circumstances,   1 
any  more  than  they  would  convict  of  larceny  a  servant  who 
steedthily  appropriated  to  her  own  use  a  pin  from  her  mistress's    ' 
pincushion.     I  can,  however,  readily  imagine  a  state  of  circum- 
stances under  which  a  husband  might  deservedly  be  punished 
with  the  penalty  attached  to  rape«  and  a  person  committing  a 
theft  even  of  a  pin  to  the  penalfy  attached  to  larceny.    The 
oases  put  of  a  person  suffering  from  small-pox,  diphtheria,  or  any 
otiier  infections  disorderj  thoughtlessly  giving  a  wife  or  child  a 
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Rbo.       mere  affectionate  kiss  or  shake  of  the  hand  from  which  serious 
consequences  never  contemplated  ensned,  seem  to  me  cases  in 
which  it  is  impossible  to  suppose  any  criminal  prosecntion  would 
1888.        be  tolerated^  or  could^  if  tolerated^  result  in  a  conviction ;  but  I 
.      1"^  ^  can  picture  to  myself  a  state  of  things  in  which  a  kiss  or  shake 

Husband  com-,  of  the  hand  given  by  a  diseased  person,  maliciously  with  a  view 
municQting    to  commuuicate   his  disorder,  might  well  form  the  subject  of 

lUstase  j^  ^f^  criminal  proceedings.     I  will  not,  however,  stop  to  discuss  such 

maritahnter-  imaginary  cases  further.     The  case  of  Beg,  v.  Bennett  (4  P,  &  P. 
covrse-^     1105),  decided  in  1866,  is  an  authority  directly  in  support  of  the 

^100^  ^  view  I  have  taken.  The  indictment  was  for  an  indecent  assault 
47^*'  *  on  a  girl  who  had  consented  to  sleep  with  the  prisoner,  who  had 
connection  with  her,  and  communicated  to  her  a  foul  disease. 
Willes,  J.,  before  whom  the  case  was  tried,  in  summiug-up,  told 
the  jury  that,  though  it  would  have  been  impossible  to  have 
established  rape,  yet,  if  the  girl  did  not  consent  to  the  aggravated 
circumstances — 1.6.,  to  connection  with  a  diseased  man — ^his  act 
would  be  an  assault.  Willes,  J.  no  doubt,  according  to  the 
report,  based  his  observations  upon  the  rule  that  fraud  vitiates 
consent;  but  it  is  clear  his  mind  was  alive  to  the  point  I 
I  have  been  considering,  viz.,  that,  though  there  might  be  such 
consent  to  sexual  intercourse  as  to  make  the  connection  no  rape, 
nevertheless  the  infectious  contact  might  amount  to  an  assault : 
(see  also  Hegarty  v.  Shine,  14  Cox  C.  C.  124;  s.c.  C.  A.  lb.  145; 
and  Reg.  v.  Sinclair,  13  Cox  C.  G.  28.)  In  dealing  with  this  case 
my  judgment  is  not  based  upon  the  doctrine  that  fraud  vitiates 
consent,  because  I  do  not  think  that  doctrine  applies  in  the  case 
of  sexual  communion  between  husband  and  wife.  lEhfiL^exual 
communion  between  them  is  by  virtue  of  the  irrevocable  privilege 
conferred  once  for  all  on  the  husband  at  the  time  of  the  marriage, 
and  not  at  all  by  virtue  of  a  consent  given  upon  each  act  of 
communion,  as  is  the  case  between  unmarried  persons.  My 
judgment  is  based  on  the  fact  that  the  wrongful  act  charged* 
against  the  prisoner  was  not  involved  in  or  sanctioned  by  his 
marital  privilege,  and  was  one  for  which  no  consent  was  ever 
given  at  all.  Per  this  reason  it  is  unnecessary  to  discuss  or 
express  any  opinion  upon  the  various  cases  cited  during  the ' 
argument  relating  to  connection  obtained  by  fraud,  and  I 
accordingly  abstain  from  doing  so.  Another  argument  used 
for  the  prisoner  was,  that  such  cases  as  the  present  were  not 
contemplated  by  the  statute  under  which  he  was  indicted,  and  it 
was  also  said  that,  if  it  had  been  intended  that  the  communi- 
cation of  a  venereal  disease  to  a  woman  during  an  act  of  sexual 
intercourse,  consented  to  by  her,  should  be  punishable  as  a  crime, 
some  special  enactment  to  that  effect  would  have  been  introduced 
into  one  or  other  of  the  Acts  of  Parliament  relating  to  women 
and  offences  against  them.  This  is  an  argument  to  which  I 
attach  no  weight,  assuming  the  facts  bring  the  case  within  the 
fair  interpretation  of  the  sections  to  which  I  have  referred. 
Moreover,  I  may  point  out  that  Beg.  v.  Bennett  (14  Cox  C»  0.- 
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124 }  B.O.  C«  A.  lb.  145),  to  which  I  have  referred,  was  tried  ia        Rn. 
the  year  1866,  and  it  is  strange,  if  the  law  as  there  laid  down    q^^^b. 

was  thought  to  be  contrary  to  the  law  of  the  land  or  to  the        

intention  of  the  Legislature,  that  in  no  subsequent  legislation        1B88. 
during  the  twenty-two  years  which  have  since  elapsed  has  any     ig^l^^ 
enactment  been  introduced  in  which  any  expression  is  to  be  nuAandam- 
found  indicative  of  a  disapproval  of  that  decision  or  that  the    namcating 
intention  of  the  statute  was  at  variance  with  it.     I  think  the  ^^^^^^^{^ 
Legislature  contemplated  the  punishment  of  all  grievous  bodily  marital  inters 
harm,  however  caused,  if  caused  unlawfully  and  maliciously ;  and      courw— 
I  cannot  bring  my  mind  for  an  instant  to  believe  that,  even  had  f*j^^^^20* 
the  circumstances  before  us  been  present  to  the  minds  of  the    '     47. ' 
framers  of  the  Act,  they  would  have  excluded  from  its  operation 
an  offence  as  cruel  and  as  contrary  to  the  obligation  a  man  owes 
to  his  wife  to  protect  her  from  harm,  as  can  well  be  conceived. 
It  has  been  urged  that  the  case  of  husband  and  wife  does  not^ 
differ  from  that  of  unmarried  persons,  and  that  to  affirm  this  '. 
conviction  would  tend  to  encourage   undesirable  prosecutions  > 
where  disease  has  been  communicated  during  illicit  communion. 
I  do  not  by  any  means  assent' to  these  propositions.     I  think  the 
two  cases  are  substantially  different.     The  wife  submits  to  her 
husband's  embraces,  because  at  the  time  of  marriage  she  gave    ' 
him  an  irrevocable  right  to  her  person.     The  intercourse  which 
takes  place  between  husband  and  wife  after  marriage  is  not  by    ; 
virtue  of  any  special  consent  on  her  part,  but  in  mere  submission 
to  an  obligation  imposed  upon  her  by  law.     Consent  is  imma- 
terial.    In  the  case  of  unmarried  persons,  however,  consent  is 
necessary  previous  to  every  act  of  communion,  and  if  a  common 
prostitute  were  to  charge  with  a  criminal  offence  a  man  who^  in 
having  had  connection  with  her,  had  infected  her  with  disease^ 
few  juries  would  under  ordinary  circumstances  hesitate  to  find 
that  each  party  entered  into  the  immoral  communion  tacitly 
AQttaoTi|ijy^g  tn  tftW  all  riglr'g      In  the  case  of  women  other  than 
prostitutes,  the  circumstances  of  each  particular  case  would 
have  to  be  considered,  and  the  question  how  far  fraud  vitiates 
consent  to  such  communion  would  also  have  to  be  dealt  with. 
In  such  cases,  too,  shame  would  deter  most  decent  women  from 
appealing  to  the  law  j  and,  if  a  man  were  the  sufferer,  seldom 
would  he  incur  the  ridicule  and  exposure  which  would  be  brought 
upon  him.     Considering  how  few  prosecutions  have  been  insti- 
tuted for  such  causes  since  the  decision  in  Reg.  v.  Bennett 
(14  Cox  C.  C.  124;  s.c.  C.  A.  lb.  145),  and  entertaining  more- 
over, as  I  do,  a  doubt  whether  any  person,  man  or  woman,  could, 
as  against  the  public   interests,   consent   to    the   infliction  of 
grievous  bodily  harm,  so  as  to  give  a  legal  defence  to  a  criminal 
prosecution,  although  such  consent  might  afford  a  good  defence 
to  a  civil  action,  I  do  not  see  any  reason  for  such  fears  on  the 
subject  as  have  been  entertained.    Anyhow  they  cannot  affect 
the  law.    Fortified  in  my  opinion,  as  I  believe  myself  to  be,  by 
the  plain  words  of  the  statute,  and  by  the  authority  of  Willes,  J.> 
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Rk.       one  of  the  greatest  and  most  accurate  lawyers  of  modem  times^  I 

5l..^     have  arrived  at  the  conclasion  that  this  conviction  is  right  and  in 

accordance  with  the  law^  and  I  cannot  therefore  be  a  party  to  a 

1888.       judgment  which  in  effect  would  proclaim  to  the  world  that  by 

— r__    the  law  of  England  in  this  year  1888  a  man  may  deliberately. 

Husband  com-  kuowiugly,  and  maliciously  perpetrate  upon  the  body  of  his  wife 

munkaiing    the  abominable  outrage  charged  against  the  prisoner^  and  yefc 

disease  to  wife  -^q^  \yQ  punishable  criminally  for  such  atrocious  barbarity.      I 

maritalint^  may  state  that  this  judgment  has  been  read  by  my  brother  Day, 

course^  who  requests  me  to  say  that  he  thoroughly  concurs  in  it. 
2* <f25  Vict  Manisty,  J. — I  am  of  opinion  that  this  conviction  should  be 
^  il!  ^  '  quashed.  I  abstain  from  giving  the  reasons  stated  by  my  learned 
brothers  who  take  the  same  view  that  I  take,  and  propose  only 
to  add  a  few  words.  This  is  a  statute  which  relates  to  circum- 
stances of  violence  to  the  person.  It  is  so  stated  in  the  title  of 
the  Act,  which  is  '^  An  Act  to  consolidate  and  amend  the  statute 
law  of  England  and  Ireland  relating  to  offences  against  the 
person,^'  and  all  the  crimes  of  violence  include  an  assault.  Now, 
what  is  an  assault  ?  It  is  either  an  act  of  infliction  of  violence 
on  a  person,  or  it  is  an  attempt  with  force  or  violence  to  do  or 
inflict,  whether  by  force  or  by  holding  up  the  fist  with  threatening 
words,  coupled  with  the  capability  of  doing  actual  violence  to  the 
person  of  another.  That  being  the  principle  of  the  Act  it  seems 
to  me  that  what  the  prisoner  here  nas  done  is  not  within  the 
purview  of  the  Act.  I  question  whether  it  was  ever  intended  or 
thought  of,  and  I  am  of  opinion  that  no  assault  was  committed. 
An  assault  is  a  crime  of  violence,  and  the  opinion  of  my  learned 
brothers,  who  are  of  opinion  that  this  conviction  should  be 
supported,  is  founded  chiefly  on  this  being  a  case  of  an  assault. 
If  it  be  a  crime  punishable  by  statute  to  act  as  the  prisoner  did, 
I  should  have  expected  to  find  it  provided  for  amongst  the 
statutes  relating  to  the  communication  of  contagious  diseases, 
some  of  which  have  lately  been  repealed.  That  is  the  real  nature 
of  the  crime  alleged  here ;  but  I  believe  you  will  not  find  any- 
thing in  those  statutes  as  to  this  case.  I  need  say  no  more, 
therefore,  than  that  it  is  not,  in  my  opinion,  within  the  purview 
of  this  Act.     If  it  had  been  it  would  have  been  mentioned. 

HuDDLBSTON,  B. — I  am  of  opinion  that  this  conviction  cannot 
be  affirmed.  I  have  had  the  advantage  of  reading  the  judgment 
of  my  brother  Stephen,  and  entirefy  concur  with  it.  I  also 
concur  with  the  judgments  of  my  brother  Wills  and  my  brother 
Smith. 

Field,  J.  read  the  following  judgment : —  This  indictment 
contains  two  counts  expressed  respectively  in  the  actual  words 
of  sects.  20  and  47  of  24  &  25  Vict.  c.  100,  charging  the  prisoner 
under  sect.  20  with  ''unlawfully  and  malicious^  inflicting'* 
upon  his  wife  ''  grievous  bodily  harm ; ''  and  under  sect.  47,  with 
''  an  assault "  upon  his  wife  ''  occasioning  actual  bodily  harm.'' 
The  facts  proved  were,  that  the  prisoner  had  sexual  intercourse 
with  his  wife  at  a  time  when  to  his  knowledge  he  was  sufferings 
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from  gonorrhoea^  Iiis  wife  being  ignorant  of  this  fact ;  that  had        Ri& 
she  known  of  it  she  would  not  have  consented  to  the  intercourse^    Olauw 

and  that  the  result  of  the  connection  was  to  communicate  to  her        

the  disease.    The  learned  Recorder  of  London  directed  the  jury        1888. 
that  if  those  facts  were  established  they  might  find  the  prisoner     .  — T"^ 
guilty  on  both  or  either  of  the  counts.     The  jury  found  the  Husband  com* 
prisoner  guilty,  and  the  learned  Recorder  has  stated  the  case  now    nmnicating 
before  us,  in  which  he  asks  the  opinion  of  this  court  whether  his  ^^^f^*  '^^  Z^'-^* 
direction  was  right  in  point  of  law,  and  whether  upon  these  facts  maritaHnter- 
the  prisoner  could  be  properly  convicted  on  both  or  either  of     course^ 
the  counts.    The  answer  to  this  question  depends  on  the  true  ^^J^^  ^q' 
oonstmction  of  the  Act  under  which  the  indictment  was  preferred,         47, '    ' 
and  on  a  consideration  of  the  authorities,  and  I  have  come  to  the 
conclusion  that  the  direction  of  the  learned  Recorder  was  right,  and 
that  the  prisoner  was  properly  convicted  on  both  counts.  The  ques- 
tions  then  are :  First,  Did  the  prisoner  *^  unlawfully  and  maliciously 
inflict  grievous  bodily  harm  '*  on  his  wife ;    secondly.  Did  the 
prisoner  ''occasion  bodily  harm''  to  his  wife  by  an  ''assault?'' 
Now,  it  has  long  been  established  that  a  man  who  takes  indecent 
liberties  with  a  woman  or  has  or  attempts  to  have  connection 
with  her,  may  be  properly  convicted  either  of  indecent  assault  or 
rape,  which  includes  an  assault,  according  to  the  circumstances  of 
the  case,  if  the  acts  were  done  without  her  consent,  express  or 
implied,  or  against  her  will.     It  is,  I  think,  also  clear  that  if  the 
condition  of  the  man  is  such  that  it  is  an  ordinary  and  natural 
consequence  of  the  contact  to  communicate  an  infectious  disease 
to  the  woman,  and  he  does  so,  he  does  in  fact  inflict  upon  her 
both  "  actual "    and   "  grievous  bodily  harm."     Such  an  act 
produces  what  a  great  aathority.  Lord  Btowell,  describes  as  "  an 
injury  of  a  most  malignant  kind : "  (see  the  note  to  Diirant  v. 
Durani,  1  Hagg.  768).     It  is  also  well  settled  that  every  sane 
man  must  be  taken  to  intend  the  natural  and  reasonable  conse- 
quences of  his  acts,  and  the  intentional  infliction  of  grievous 
bodily  harm,  unless  justified  or  excused  by  law,  is  to  my  mind 
"  malicious  and  unlawfal."     Thus  far  the  case  rests  upon  what 
seem  to  me  to  be  known  and  generally  adopted  principles.     But 
it  is  argued  that  here  there  is  no  offence  because  the  wife  of  the 
prisoner  consented  to  the  act,  and  I  entertain  no  doubt  that,  if     ^, 
that  was  so,  there  was  neither  assault  nor  unlawful  infliction  of 
harm.     Then  did  the  wife  of  the  prisoner  consent  ?     The  gpround 
for  holding  that  she  did  so,  put  forward  in  argument,  was  the 
consent  to  marital  intercourse  which  is  imposed  upon  every  wife 
by  the  marriage  contract,  and  a  passage  from  Hale's  Pleas  of  the 
Grown,  vol.  I.  p.  629,  was  cited,  in  which  it  is  said  that  a  husband 
cannot  be  guilty  of  rape  upon  his  wife,  "  for  by  their  mutual 
matrimonial  consent  and  contract  the  wife  hath  given  up  herself 
in  this  kind  to  her  husband  which  she  cannot  retract."    The 
authority  of  Hale,  C.J.  on  such  a  matter  is  undoubtedly  as  high 
as  any  can  be,  but  no  other  authority  is  cited  by  him  for  this 
proposition,  and  I  should  hesitate  before  I  adopted  it.    There 
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Bbo;       may^  I  (hink^  be  many  cases  in  which  a  wife  may  lawfully  reftise 
n,  .™^     intercourse,  and  in  which,  if  the  husband  imposed  it  by  violence, 
"^'"^^^    he  might  be  held  gnilty  of  a  crime.     Sappolle  a  wife  lor  reasons 
1888.        of  health  refused  to  consent  to  intercourse,  and  the  husband 
-      r_^    induced  a  third  person  to  assist  him  while  he  forcibly  perpetrated 
Evsbandconu  ^^^  act,  would  anyone  say  that  the  matrimonial  consent  would 
municaiing    render  this  no   crime?     And   there  is  the  great  authority  of 
^C^lLtt^  Lord  Stowell  for  saying  that  the  husband  has  no  right  to  the 
maritoH  inter-  porson  of  his  wife  if  her  health  is  endangered :  {PopUn  v.  Pop2m, 
course-^      1  Hagg.  765.)     It  seems  to  me,  however,  unnecessary  to  decide 
^*  100^  ^0**  *^**  question  in  the  present  case,  because  the  prisoner's  wife 
47, '     '/^undoubtedly  did  consent  in  fact  to  the  act  of  intercourse,  and 
,  therefore  consented  to  all  natural  and  ordinary  attendant  circum- 
stances or  consequences  of  the  act,  and  also  to  such  as  were 
^  reasonably  within  her  knowledge  and  contemplation.     Had  then 
the  harm  inflicted  upon  or  occasioned  to  the  prisoner's  wife  been 
one  of  the  consequences  of  an  ordinary  natural  and  healthy 
connection,  or  had  she  known,  or  had  reasonable  gprounds  for 
thinking,  that  her  husband  was  in  a  diseased  condition,  her 
consent  to  the  consequences  would,  I  think,  be  implied,  and  so 
BO  offence  would  have  been  committed.    In  the  same  way  I  think 
that,  if  a  man  knowingly  consorts  with  a  prostitute  who  gains  her 
livelihood  by  promiscuous  intercourse,  it  may  well  be  implied  that 
he  accepts  all  the  consequences.     Also,  had  the  prisoner  in  this 
case  not  been  aware  of  his  condition,  his  act  would  not  have 
been  malicious  or  an  assault,  for,  as  he  would  have  had  no  reason 
to  suppose  that  his  wife  would  do  other  than  consent,  he  would 
have  a  right  to  act  upon  the  implication,  and  I  think  therefore 
that,  upon  the  construction  which  I  am  putting  upon  the  Act| 
there  will  be  no  danger  of  bringing  within  its  definitions  an 
injurjr  caused  by  an    innocent  or   merely  thoughtless    act    of 
affection  between  husband  and  wife.     But  I  have  said  that  here 
there  undoubtedly  was  consent  on  the  part  of  the  prisoner's  wife 
to  the  act  of  intercourse,  and  it  is  now  necessary  to  consider  what 
were  the  actual  circumstances  attending  this  act  of  intercourse,  and 
what  was  the  nature  and  condition  of  the  intercourse  to  which 
the  consent  was  given.     The  actual  circumstances  were,  that 
the  prisoner,   knowing  he  had  a   foul   and  infectious  disease 
upon  him,  and  that  the  infection  of  his  wife  would  be  the  natural 
and  reasonable  consequence  of  intercourse,  solicited  it.     He  also 
knew  that  his  wife  consented  to  it  in  ignorance  of  his  condition. 
Under   these  circumstances  I  think  that  her  cpnsent_jbg^  the 
intercourse  in  fact  was  given  upon  the  implied  condition  that  to 
the  knowledge  of  the  prisoner  the  nature  of  the  intercourse  was 
that  to  which  she  had  bound  herself  to  consent  and  had  been 
accustomed  to  consent,  i.e,,  a  natural  and  healthy  connection. 
But  the  intercourse  which  the  prisoner  imposed  upon  his  wife 
was  of  a  different  .nature,  one  which  in  all  probabilitv  would 
communicate  to  her  a  fouT  disease,  and  to  which  the  jury  had 
found  that  she  would  not  have  consented  had  she  known  the 
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state  of  his  health.     It  soema  to  me  therefore  to  follow  that  the  \     Rn« 
mere  consent  of  the  prisoner's  wife  to  an  act  innocent  in  itself,    ^^    ^* 

and  in  no  way  injurious  to  her,  was  no  consent  at  all  to  what    ^  

the  prisoner  did ;  and,  moreover,  that  he  obtained  such  consent   j    1888. 
as  she  gave  by  wilfully  suppressing  the  fact  that  he  was  suffering      .      r 
from  disease.    Such  an  act  between  husband  and  wife  is,  I  cannot  Husband  am-' 
doubt,  unlawful.    In  the  Divorce  Court  it  has  been  held  that    muniauing 
the  wilful  or  reckless  communication  of  disease  by  the  one  to  the  ^^^^  ^  "^«- 
other  amounts  to  legal  cruelty,  involving  the  liability  to  rescission  maritalinter' 
of  the  marriage  contract  so  far  as  regards  cohabitation  and  inter-      courts—, 
course  :    {Boardman  v.  Boardman,  L.  Rep.   1  P.  &  M.   238.)  ^^J^^  ^Sf' 
There  was,  I  think,  a  clear  duty  cast  upon  the  prisoner  before  ^'     4 "     ' 
he  solicited  the  intercourse  to  communicate  his  condition  to  his 
wife,  and  the  imposition  of  intercourse  without  such  communica- 
tion amounted  to  a  false  representation  by  act  and  conduct  that 
he  was  in  the  same  health v  and  natural  condition  as  he  had  been 
upon  previous  occasions  of  lawful  intercourse.     The  result  there- 
fore at  which  I  have  arrived  is,  that  thoce  was  no  consent  in  fact 
by  the  prisoner's  wife  to  the  prisoner's  act  of  intercourse,  because,* 
although  he  knew,  yet  his  wife  did  not  know,  and  he  wilfully 
left  her  in  ignorance  as  to  the  real  nature  Ar\(\  c^ftpftn-f-fti"  of  ths^ 
act.     This  being  so,  it  follows  that  there  was  both  an  assault, 
and  a  criminal  infliction  of  harm.     I  have  arrived  at  this  result 
by  my  own  unaided  construction  of  the  statute  and  consideration 
of  the  law.    I  now  proceed  to  consider  the  authorities.     They 
may  be  divided,  according  to  the  facts  which  they  present,  into 
three  classes  of  cases.     The  first  class  consists  of  cases  in  which 
a  wife's  consent  has  been  obtained  by  the  fraud  of  the  prisoner 
inducing  her  to  believe  that  he  was  her  husband  :    {Reg.  v.. 
Saunders,  8  0.  &  P.  265;  Beg.  v.  WilUams,  8  0.  &  P.  266.) 
The  second  class  consists  of  cases  in  which  the  woman's  consent 
was  obtained  by  fraudulent  conduct,  inducing  her  to  believe  that 
she  was  undergoing  medical  treatment  or  examination  :  {Beg.  v. 
Bownshi,  1  Moo.  0.  0.  19;  Beg.  v.  Case,  4  Cox  0.  C.  220; 
Beg.  V.  Flattery f  2  Q.  B.  Div.  410.)     The  third  class  consists  of 
cases  in  which,  as  in  the  present  case,  the  consent  of  the  woman 
was  given  in  consequence  of  the  wilful  and  unlawful  suppression 
of  an  injurious  change  of  natural  and  previously  known  condition : 
(Beg.  V.  BermeU,  4  P.  &  P.  1105;  Beg.  v.  Sinclair,  13  Cox  0. 0.  28 ; 
Hegarty  v.  Shine,  14  Cox  C.  C.  128 ;  C.  A.  145.)     Although 
these  cases  differ  in  themselves  as  to  the  facts  and  as  to  the 
language  used  by  the  court,  all  of  them,  except  Hegarty  v.  Shine 
{uhi  sup,),  are,  as  it  seems  to  me,  governed  by  thfisame  principle, 
whiph  is  that,  though  the  woman  consented  to  the  act  of  inter- 
CQursef  she  did  not  consent  to  it  in  its  actual  nature  and  conditions. 
In  Beg.  v.  Case  (4  Cox  C.  C.  220)  the  girl  did  not  resist  from  a 
bond  fide  belief  wilfully  induced  by  the  prisoner  that  she  was 
being  treated  medically,  and  the  learned  Recorder  of  London, 
a  judge  of  wide  experience  in  criminal  cases,  directed  the  jury^ 
tMt,  if  they  were  satisfied  that  the  act  was  committed  under 
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Rn.       Bach  circnmstances^  the    prisoner's    oondnct  amonnted  to  an 
Olabbigi.    *^^^^*'   J^^^  direction  was  approved  on  appeal.    Wilde,  O.J. 

says  in  his  judgment :  "  She  made  no  resistance  to  an  act  which 

1888.        she  supposed  to  be  quite  different  from  what  was  done,  and 

Aumtit^    therefore  that  which  was  done  was  done  without  her  consent/' 

Husband  em-  Coleridge,  J.,  whose  knowledge  and  experience  in  those  matters 

rmmcating    could  not  be  Surpassed,  said  :  ''  She  makes  no  resistance  only 

*^^oa»«i/^"^  consequence  of   the  confidence  which  she  reposed  in  the 

marital  inters  defendant  as  her  medical  adviser.     If  there  had  been  no  consentj 

eoune^      the  defendant's  act  would  have  been  indisputably  an  assault.'^ 

cAoof  «.^2o'  ^^^**'  ^-  ^*^^  •  "  '^^  8^'^  consents  to  one  thing,  and  the  defen- 
47.  *     '  dant  does  another,  that  other  involving  an  assault.''     This  was 
a  decision  of  the  Court  for  the  Consideration  of  Crown  Cases 
Beserved.     In  the  case  of  Beg.  v.  Flattery  (2  Q.  B.  Div.  410), 
in  the  same  court,  a  case  of  the  second  class,  the  same  doctrine 
was  held,  Kelly,  C.B.  saying :  "  The  girl  only  submitted  to  the 
plaintiff  touching  her  person  in  consequence  of  the  fraud  and 
false  pretences  of  the  prisoner,  and  the  only  thing  she  consented 
to  was  the  surgical  operation."    In  these  cases  the  fraud-  by 
which  the  consent  was  obtained  was  a  fraud  as  to  person  and 
circumstances,  and  did  not,  as  in  this  case,  relate  to  the  very 
act  of  connection,  its  physical  nature  and  conditions,  and  it 
seems  to  me  to  follow  that  a  consent  induced  by  a  fraud  relating 
to  the  physical  nature  and  conditions  of  the  act  itself  falls  still 
more  clearly  within  this  principle.     Accordingly  so  it  was  held 
in  Beg.  v.  Bennett  (4  P.  &  P.  1105).     There  that  very  eminent 
judge,  Willes,  J.,  applied  this  doctrine  and  held  that  the  consent 
to  one  act  obtained  by  fraud  as  to  its  physical  nature  was  no 
consent  to  a  different  act  injurious  in  its  nature  and  to  which  the 
consent  was  never  intended  to  be  applied.     In  this  respect  he 
was  followed  by  Shee,  J.  in  Beg.  v.  Sinclair  (13  Cox  C.  C.  28). 
It  is  true  that  in  Hegarty  v.  Shine  (14  Cox  C.  C.  124;  s.c.  C.  A* 
145)  some  of  the  judges  in  the  Irish  courts  expressed  disapproval 
of  the  ruling  of  Willes,  J.  in  Beg.  v.  Bennett  {uU  sup.),  as  tending 
to  show  that  any  fraud  is  sufficient  to  convert  a  civu  act  of  breach 
of  duty  into  a  criminal  one,  and  reliance  was  placed  on  this  in 
the   argument  against  the  conviction.     But  1  think  this  dis- 
approval rests  upon  a  misunderstanding  of  the  direction,  as  L 
Understand  that  very  learned  judge  never  meant  to  say  that  any 
fraud  must  vitiate  the  consent,  but  that  a  consent  obtained  to 
one  act  is  not  a  consent  to  an  act  of  a  different  nature,  and  if 
obtained  by  a  fraud  as  to  its  nature  would  not  render  the  act 
lawful.     In  Hegarty  v.  Shine  (14  Cox  C.  C.  124 ;  s.c.  C.  A.  145) 
in  the  Court  of  Appeal  Beg.  v.  Bennett   {uhi  sup.)  was  dis- 
tinguished and  in  no  way  departed  from,  and  the  actual  decision 
in  Hegarty  v.  Shine  {ubi  sup.)  does  not  seem  to  me  in  any  way 
to  touch  the  present  case.     I  think  therefore  that  the  conviction 
should  be  affirmed.   I  am  desired  to  add  that  my  brother  Charles 
concurs  in  this  judgment. 

PofiLOCK^  B.  read  the  following  judgment :— I  agree  with  the 
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jadgment  delivered  by  my  learned  brothers  who  are  against  the        iu». 

conviction^  and  had  I  seen  these  judgments  before  I  prepared  my         ^* 

own  I  might  have  been  content  to  say  simply  that  I  assent  to        ^""°'' 

them ;  bat^  as  I  have  set  oat  my  own  reasons^  I  think  it  is  only        1888. 

respectfol  to  those  from  whom  I  differ  that  I  should  read  them.        — r 

The  first  count  of  the  indictment  is  based  upon  sect.  20  of  24  &  25  ffuS^Zm^ 

Yict.  c.  100   (1861)^  which  provides  that  '' Whosoever  shall    mwucating 

unlawf ally  and  maliciously  wound  or  inflict  any  imevous  bodily  ^••^f*  *^  ""^^ 

barm  upon  any  other  per^n,  either  with  or  withoat  any  weapon  ;^^,',^. 

or  instrument;  shall  be  guilty  of  a  misdemeanour.'^    This  pro-      coicrfe— 

vision  is  founded  upon  and  in  continuation  of  the  earlier  legis-  ^^A^  ^^o" 

lation  upon  the  same  subject  contained  in  14  &  15  Yict.  c.  19^  ^'     l<^    ' 

8.  4  (1831);  which  is  as  follows  :  "  And  whereas  it  is  expedient  to 

make  further  provision  for  the  punishment  of  aggravated  assaults ; 

be  it  enacted  that,  if  any  person  shall  unlawfully  and  maliciously 

inflict  upon  any  other  person  either  with  or  without  any  weapon 

or  instrument  any  grievous  bodily  harm,  or  unlawfully  and 

maliciously  cut;  stab;  or  wound  any  other  person;  every  such 

offender  shall  be  guilty  of  a  misdemeanour. '    Looking  at  the 

language  of  these  two  ActS;  it  appears  to  me  that  the  "  grievous 

bodily  harm''  which    is  ''unlawfully''   inflicted  must   be  the 

natural  consequence  of  some  act  in  the  nature  of  a  bloW;  wound, 

or  other  violence;  which  is  in  itself  illegal  and  not  merely  the 

result  of  conduct  which  is  immoral  and  injurious  by  reason  only 

of  a  fraud  or  breach  of  good  faith ;  or;  to  put  the  proposition  in 

another  form; ''  grievous  bodily  harm  "  which  is  the  ultimate  effect 

of  treachery  in  the  doing  of  that  which  is  not  a  "  wounding  or 

inflicting;  &c.;  with  or  without  any  weapon  or  instrument;"  but 

is  the  doing  of  an  act  of  an  entirely  different  character;  is  not 

within  the  terms  of  the  statute.     It  is  also  to  be  observed  that; 

although  a  man  is  by  law  held  to  be  responsible  for  the  neoessary 

consequences  of  his  actS;  in  the  case  before  us  it  cannot  be 

suggested  that  the  real  intent  of  the  prisoner  was  to  inflict 

grievous  bodily  harm;  or  indeed  any  harm;  upon  his  wife.     The 

second  count  charges  an  assault;  and  upon  this  more  difficulty 

arises.     Some  of  the  observations  which  I  have  already  made  are 

equally  applicable  to  this  question.    Apart  from  authority  I  should 

be  inclined  to  hold  that;  in  this  case  also;  an  assault  must  in  all 

oases  be  an  act  which  in  itself  is  illegal,  and  it  is  not  unimportant 

to  notice  that  the  case  is  one  of  first  impression;  as  no  trace  can 

be  found  of  any  previous  attempt  to  bring  such  conduct;  foul  and 

cruel  though  it  bC;  within  the  scope  of  the  criminal  law.     As  to 

this  count;  however;  there  is  some  authority.    In  Beg,  v.  Bennett 

(4  F.  &  F.  1105)  an  uncle  was  indicted  for  an  indecent  assault 

upon  his  niecO;  he  being  diseased  and  she  ignorant  of  the  fact. 

It  was  held  by  WilleS;  J.  that  the  prisoner  could  be  properly  con* 

victed;  and  in  his  summing-up  that  learned  judge  said :  "  An 

assault  is  within  the  rule  that  mud  vitiates  consent;  and  therefore 

if  the  prisoner;  knowing  that  he  had  a  foul  disease,  induced 

his  niece  to  sleep  with  him,  intending  to  possess  her,  and 
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RiQ.       infected  her,  she  being  ignorant  of  his  condition,  any  consent 
Q^l  which  she  may  have  given  wonld  be  vitiated,  and  the  prisoner 

._ wonld   be   guilty   of    an   indecent    assault/'      This    case    was 

1888.        followed  by  Beg.  v.  Sinclair  (13  Cox  C.  C.  28),  in  which  the 

^TT^     prisoner  being  diseased  had  connection  with  a  girl  who,  being 

Husband  com-  ignorant  of  the  fact,  consented.     As  far  as  I  can  discover,  these 

municaiing    are  the  Only  decisions  which  have  any  material  bearing  upon  the 

^[^^  **^  ^f^  case  now  before  us.     They  are  not  binding  upon  this  court,  and 

marita/  inter-  ^^^7  ^^^^  been  much  questioned  in  the  civil  case  in  Ireland  of 

course—      Hegarty  v.  Shine,    As  at  present  advised  I  see  great  difficulty  in 

^^inA  ^  ^oA*  adopting  them  in  their  entirety.     If  the  reasoning  upon  which 

c  ioo,^«.  20.  ^j^^y  ^^^  founded  be  sound,  I  should  have  thought  that  the  offence 

of  which  the  prisoners  were  guilty  was  not  an  assault  but  rape. 
Without,  however,  further  argument  and  consideration,  I  am  not 
prepared  to  say  that  they  should  be  overruled,  especially  as  in 
cases  of  a  similar  kind,  which  may  well  arise,  they  are  undoubtedly 
important  and  useful  in  the  administration  of  the  criminal  law ; 
but  I  cannot  assent  to  the  proposition  that  there  is  any  true 
analogy  between  the  case  of  a  man  who  does  an  act  which  in  the 
absence  of  consent  amounts  to  an  indecent  assault  upon  his  niece, 
or  any  woman  other  than  his  wife,  and  the  case  of  a  man  having 
connection  with  his  wife.  In  the  one  case  the  act  is,  taken 
by  itself,  in  its  inception  an  unlawful  act,  and  it  would  continue 
to  be  unlawful  but  for  the  consent.  The  husband's  connection 
with  his  wife  is  not  only  lawful,  but  it  is  in  accordance  with  the 
ordinary  condition  of  married  life.  It  is  done  in  pursuance  of  the 
marital  contract,  and  of  the  status  which  was  created  by  marriage, 
and  the  wife  as  to  the  connection  itself  is  in  a  different  position 
from  any  other  woman,  for  she  had  no  right  or  power  to  refuse  her 
consent.  As  is  said  by  Lord  Hale  in  his  Pleas  of  the  Crown  (p. 
1629) :  ''By  their  mutual  matrimonial  consent  and  contract  the 
wife  hath  given  up  herself  in  this  kind  unto  her  husband  which 
she  cannot  retract.'^  Such  a  connection  may  be  accompanied 
with  conduct  which  amounts  to  cruelty,  as  where  the  condition  of 
the  wife  is  such  that  she  will  or  may  suffer  from  such  connection  ^ 
or  as  here,  where  the  condition  of  the  husband  is  such  that  the 
wife  will  suffer.  To  hold  that  an  act  in  itself  innocent  becomes  a 
criminal  assault  by  reason  of  the  concealment  of  a  material  fact, 
which,  if  communicated,  might  give  rise  to  an  objection  by  the 
person  affected  by  the  act,  would,  where  there  is  disease,  include 
a  variety  of  cases  beyond  that  which  is  now  under  discussion ; 
such  as  a  kiss  given  by  a  parent  suffering  from  small-pox  or 
scarlet  fever  to  his  child,  or  even  the  shaking  of  a  friend's  hand 
by  one  who  is  suffering  from  a  contagious  disease.  On  the  other 
lumd,  to  say  that  the  prisoner  has  been  properly  convicted  would 
not  under  all  circumstances  cope  with  the  evil  and  moral  wronff 
which  it  is  desired  to  punish,  for  I  suppose  no  one  wonld  contend 
that  if  a  wife,  being  diseased,  encouraged  her  husband  to  have 
connection  with  her  she  was  guilty  of  an  assault.  Now  all  this 
goes  to  show  that  the  real  offence  is  not  an  assault^  but  the 
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sappression  or  concealment  of  that  which  ought  to   have  been        R>o* 
communicated  ;  and  that^  if  it  be  desirable  to  bring  it  within  the    (ij^^j^^^ 

criminal  law^  it  should  be  done  by  legislation.     As  to  the  decision        

of  Reg.  V.  Case  (1  Don.  0.  0. ;  19  L.  J.  174,  M.  C),  and  Beg.  v.        1888. 
Flattery  (2  Q.  B.  Div.  410),  cited  by  counsel  for  the  prosecution,      -      r_ 
in  which  medical  men,  who,  under  the  pretence  of  affording  ^uf^aM;  cm- 
medical  or  surgical  assistance  to  girls,  had  connection  with  them,     munieating 
were  held  guilty  of  rape,  they  afford  no  assistance.     In  these  ^^^^^  ^^  ^^^ 
cases  the  intent  of  the  prisoners  to  commit  a  rape  was  clear,  ma''ital  inttr- 
though  the  means. by  which  they  accomplished  their  purpose  was      couru-- 
fraud,  the  fraud  being  of  such  a  nature  that,  under  the  pretence  ^^?^  ^Sf* 
of  performing  an  act  in  itself  lawful  and  beneficial  to  their  patient,         47, '    ' 
they  committed  an  act  of  a  totally  different  character,  which  was 
in  itself  illegal  and  criminal.     These  considerations  have  led  me 
to  the  conclusion  that  this  conviction  cannot  be  supported. 

Lord  GoLBBiDOE,  C.J. — ^I  was  for  some  time  of  opinion  that  this 
conviction  could  be  sustained ;  and,  of  course,  everyone,  I 
suppose,  would  desire  to  sustain  the  conviction  in  this  particular 
case  if  it  could  be  done  without  violating  the  principles  of  sound 
law.  I  confess  that  the  logical  deduction  drawn  from  the  words 
of  the  statute  by  my  brothers  Field  and  Hawkins  is  one  that  I 
find  it  difficult  to  contradict.  Yet,  if  in  construing  a  statute  a 
logical  construction  leads  one  to  a  result  which  it  is  impossible  to 
believe  was  intended,  that  is  a  reason  for  making  one  believe 
that  that  is  not  the  meaning  of  the  statute.  If  this  conviction 
can  be  sustained  it  seems  to  me  impossible  logically  to  deny  that 
a  conviction  could  be  sustained  for  inflicting  grievous  bodily 
harm  on  a  child  by  communicating  small-pox  to  it,  if  its  father  or 
a  relative,  being  aware  that  he  had  the  small-pox,  were  to  kiss 
the  child  and  so  infect  it.  I  give  that  simply  as  an  example,  and 
upon  that  ground  it  is  that  I  am  unable  to  believe  that  the 
statute  could  have  contemplated  results  which  nevertheless 
logically  follow  the  construction  placed  upon  the  statute  by  my 
learned  brothers  who  would  uphold  the  conviction.  I  am  unable 
to  agree  with  them ;  and  I  am  therefore  of  opinion  that  this  con- 
viction must  be  quashed,  and  I  agree  with  the  whole  or  nearly 
the  whole  of  the  judgment  of  my  brother  Wills,  which  I  have 
had  the  opportunity  and  satisfaction  of  reading.  I  am  desired  to 
add  that  my  brother  Day  agrees  with  my  brother  Hawkins,  and 
my  brother  Charles  agrees  with  my  brother  Field,  while  my 
brother  Grantham  agrees  with  the  majority  of  the  court. 

Conviction  quashed. 

Solicitors  for  the  prosecution  and  the  defendant.  The  Solicitor 
to  the  Treasury. 
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Satwrday,  Nov.  24,  1888. 

(Before  Lord  Coleridge,  C.  J.,  Manistt,  Hawkins,  Dat,  and 

Skith,  JJ.) 

Beg.  v.  Adams,  (a) 

Ohacene  libel — Letter  inciting  recipient  to  act  of  immorality — 

Qtiestion  for  jury — Verdict  of  gmlty. 

Upon  an  indictment  for  writing  and  publishing  to  another  a  letter 
containing  divers  false,  scandalous,  malicious,  and  defamatory 
matters  and  things  of  and  concerning  such  other  person,  which 
letter  contained  a  solicitation  to  the  recipient,  a  young  woman, 
to  commit  an  act  of  immorality  with  the  prisoner,  and  an  offer 
to  her  of  money  in  the  event  of  the  solicitation  being  acceded  to : 

Held,  that  it  was  for  the  jury  to  say  whether  such  Utter  contained 
a  defamatory  libel  tending  to  asperse  the  character  of  the  person 
to  whom  it  was  addressed  and  to  bring  her  into  contempt,  and 
calculated  also  to  provoke  a  breach  of  the  peace ;  and  that,  as 
the  sending  of  such  a  letter  to  a  virtuous  young  woman  might 
reasonably  provoke  on  her  part  or  on  the  part  of  those  connected 
with  her  a  breach  of  the  peace,  the  jury  having  found  the  prisoner 
guilty  must  be  taken  to  have  found  that  the  letter  contained  such 
a  defamatory  Ubel,  and  that  the  prisoner  wa^  therefore  rightly 
cormcted. 

Qucere,  whether  the  writing  and  sending  to  a  person  an  indecent 
and  obscene  letter  with  intent  to  incite  such  person  to  commit 
immoral  acts  is  an  indictable  offence  ;  and  %f  so,  whether  the 
sending  of  such  a  letter  by  post  to  one  person  %s  a  publication  of 
such  letter,  although  it  in  fact  is  received  by  another  than  the 
person  to  whom  it  was  addressed. 

CASE  for  the  opinion  of  this  court  reserved  by  Sir  Thomas 
Chambers,  Q.C.,  Recorder  of  London,  as  follows  : — 
At  the  sessions  of  the  Central  Criminal  Court,  held  on  Monday, 
the  17th  day  of  September,  1888,  John  Charles  Adams  was  tried 
before  me  on  an  indictment  which  charged  him :  In  the  first 
count  with  writing  and  sending  to  Emily  Susan  Ynill  an  indecent 
letter,  and  so  endeavouring  to  corrupt  her  morals  and  to  incite 
her  to  commit  immoral  acts  with  him.  In  the  second  count,  with 
writing  an  indecent  and  obscene  letter  with  intent  to  incite  the 
said  Emily  Susan  Yuill  to  commit  immoral  acts  and  afterwards 

(a)  BeporM  by  R.  CummaHiic  Gun,  Esq.,  Barriitor-at-Law 
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ottering  and  publishing  the  said  letter  to  her  and  others.    In  the 

third  county  with  writing  and  publishing  an  indecent  and  obscene 

libel  concerning  the  said  Emily  Susan  Yuill  in  the  form  of  a 

letter  directed  to  her.    The  fifth  and  sixth  counts  are  similar        18^3. 

in  form  to  the  first  and  second^  but  relate  to  another  letter.    A  oh^omTdbei-^ 

copy  of  the  indictment,  which  sets  out  the  letters,  the  subject  of  j^i»  inciting 

the  charges,  accompanies  this  case,  (a)  recipient  to 

coBonit  tin* 

(a)  The  flnl  count  of  the  indiotment  eharged  :  That  John  Gharles  Aduna,  Question  for 
being  a  penon  of  wioked,  immoral,  and  depraTed  mind  and  dispoaition,  and  wickedly  j^yy^ 
and  nnUiwfaUy  seeking,  contriTlng,  and  intending  to  debauch,  vitiate,  and  oomxpt  the 
mind  and  morals  of  ^^nily  Snsan  YniU,  and  to  insinnate  into  the  mind  and  thoughts 
of  one  E.  S.  YuiU  divers  lewd  and  indecent  matters,  and  thereby  to  cause  the  said 
EL  S.  Yuill  to  lose  the  good  name,  credit,  and  reputation  then  held  by  the  said  K.  S. 
YniU  among  the  subjects  of  our  Lady  the  Queen  to  whom  in  any  wise  she  the  said 
E.  S.  YniU  should  be  known,  unlawfully  and  wickedly  did  write  and  send,  and  cause, 
and  procure  to  be  written  and  sent,  to  the  said  E.  B.  YuiU  a  certain  lewd  and  indecent 
letter  addressed  to  the  said  E.  S.  YuiU,  then  being  sudti  pure,  virtuous,  and  moral 
person  as  aforesaid,  and  which  said  letter  was  in  the  form  and  to  the  tenor  and  effect 
as  fottows,  that  is  to  say— ^  I  have  seen  your  advertisement  in  the  Dot^  Telegraph. 
I  have  no  situation  to  offer  yon ;  but  I  should  Uke  to  eek  you  a  thing  or  so.  I  am  a 
young  sum,  twenty-five,  and  .  .  .  ."  (The  remainder  of  the  letter  contained 
a  solieltatian  of  her  chastity,  aecompanied  by  an  offer  of  money). 

That  the  said  John  Oharles  Adams,  in  the  manner  and  by  the  means  aforesaid, 
upon  the  19th  day  of  Jnne,  1888,  and  within  the  jurisdiction  of  the  Central  Oriminal 
Court,  ctid  uniawfuUy  and  wickedly  endeavour  to  corrupt  the  mind,  thoughts,  and 
morals  of  other  women  into  whose  hands  the  said  indecent  letters  shouJd  come,  and 
to  instigate  and  incite  the  said  E.  S.  YuiU  to  do  and  commit  with  him  the  said  J.  C. 
Adams  divers  lewd,  indecent,  and  immoral  acts,  and  did  in  the  manner  and  hj  the 
means  aforesaid  unlawfnUy  and  wickedly  endeavour  to  persuade  the  said  E.  S* 
YniU  to  aUow  him  the  said  J.  C.  Adams  to  have  unlawful  carnal  connection  with  her 
the  saidE.  S.  Yuill,  to  the  great  damage,  scandal,  infamy,  and  disgrace  of  the  said 
E.  S.  Yuill,  to  the  corruption  of  the  meials  of  the  said  E.  S.  YniU,  to  the  evfl  example 
of  aU  others  in  the  like  case  offending,  and  against  the  peace,  Ac. 

The  second  count  charged :  That  the  udd  J.  C«  Adams,  being  a  person  of  most 
wicked  and  depraved  mind  and  disposition,  and  unlawf  oUy  and  wickedly  devising,  con- 
triving, and  intending  as  much  as  in  him  lay  to  vitiate  and  corrupt  the  morals  of  the 
said  E.  S.  YuiU  and  o&iers  the  subjects  of  our  said  Lady  the  Queen,  and  to  incite  and 
encourage  the  said  E.  S.  YuiU  to  indecent^  lewd,  and  immoral  acts,  and  to  suggest  to 
and  insinuate  into  the  minds  not  only  of  the  said  E.  S.  YuiU  but  also  of  idl  others 
tiie  Uege  subjects  of  our  said  Lady  the  Queen  into  whose  hands  the  letter  hereinafter 
set  out  should  come,  wickedness,  lewdness,  and  debauchery,  on  the  19th  day  of  June, 
1888,  within  the  jurisdiction  of  tiie  said  Court,  unlawfuUy,  knowingly,  and  designedly, 
and  in  order  to  bring  about  and  effectuate  those  his  most  wicked  devices  and  purposes, 
did  write  and  prepare,  and  caose  to  be  written  and  prepared,  a  certain  lewd,  indecent, 
and  obscene  letter  and  writing,  then  and  there  respectively  tending  and  calculated  to 
debase  Uie  minds  and  morals  of  the  said  E.  S.  YniU  and  others  the  subjects  of  our 
said  Lady  the  Queen  into  whose  hands  the  said  letter  should  come,  in  the  form  and 
to  the  efftot  hereinafter  set  forth — ^that  is  to  say,  in  a  letter  written  and  directed  to  the 
said  ]&.  S.  YuiU,  in  the  fonn  and  words  foUowing,  that  is  to  say  [the  letter  was  here 
set  oat  as  In  the  first  count].  And  the  said  lewd,  indecent,  and  obscene  letter  here- 
inbefore set  out,  afterwards,  to  wit,  on  the  day  and  year  aforesaid,  nnlawfuUy  and 
wickedlv  did  utter  and  publish  and  did  send  to  the  said  E.  S.  YuiU  and  others  the 
liege  subjects  of  our  said  Lady  the  Queen,  then  and  thereby  contaminating,  vitiating, 
and  corrupting  the  minds  and  morals  not  only  of  the  said  E.  8.  YuiU  but  aU  others 
the  Uege  subjects  of  our  said  Lady  the  Queen  into  whose  hands  the  said  letter  here- 
inbefore set  out  should  come,  and  thereby  bringing  the  said  E.  S.  YuiU  and  others 
the  Uege  subjects  of  our  said  Lady  the  Qoeen  to  a  state  of  lewdness,  debauchery,  and 
immonlity,  in  contempt  of  our  said  Lady  the  Queen  and  her  laws,  and  to  the  great 
damage  of  the  said  E.  S.  YuiU  and  others  the  said  liege  subjects  of  our  said  Lady 
the  Queen,  to  the  evU  and  pernicious  example  of  aU  others  in  like  case  offending,  and 
against  the  peace,  Ac 

The  third  count  of  the  indictment,  which  was  the  count  upon  which  the  conviction 
was  upheld,  was  as  foUows:  The  jurors,  Ac,  further  present  that  the  said  J.  C. 

YOL.  XVI.  N  N 
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Baa.  Evidence  was  given  that  Emily  Sosan  Ynill^  the  younger, 

^'         inserted  an  advertisement  for  a  situation  in  the  Daily  Telegrctph, 

'      and  that  it  was  stated  in  it  that  replies  were  to  be  addressed  to 

1888;       E.  S.^  21^  Radnor-street^  Old-street,  E.G.;   that  the  prisoner 

OhwinTkhd^  wrote  the  letter  set  ont  in  the  first  four  counts  of  the  indictment^ 

Letter  inciting  ^^^^  inclosod  it  in  a  sealed  envelope  addressed  as  required  by  the 

reeipwkt  to    advertisement,  and  that  he  posted  it;  that  the  letter  was  received 

J^'^fl  by  Emily  Susan  Yuill,  the  elder,  who  opened  and  read  it,  and 

Question  for  then  handed  it  to  her  husband,  who  handed  it  to  a  sergeant  of 

jfiry.       police,  and  that  it  was  never  seen  by  Emily  Susan  Yuill,  the 

younger.     Evidence  was  also  given  that  the  prisoner  wrote  the 

letter  set  ont  in  the  fifth  and  sixth  counts  of  the  indictment,  and 

inclosed  it  in  a  sealed  envelope,  addressed  to  Miss  A.  Yuill,  21, 

Radnor-street,  City-road,  E.G.,  and  posted  it ;  that  this  letter  was 

Adams,  on  the  said  19th  day  of  June,  1888,  and  within  the  joriadiotion  of  the  nid 
oonrt,  being  a  person  of  an  evil,  wicked,  and  immoral  mind  and  disposition,  and 
wickedly,  maliciously,  and  unlawfully  minding,  oontriTing,  and  intending  as  much  as 
in  him  lay,  to  injure,  oppress,  and  aggrieve,  and  vilify  the  good  name,  fame,  credit,  and 
reputation  of  the  said  E.  S.  Tuill,  a  good,  peaceable,  virtuous,  and  worthy  subject  of 
our  said  Lady  the  Queen,  and  to  bring  her  into  great  contempt,  hatred,  infamy,  and 
disgrace,  and  to  cause  her  to  be  despised  and  shunned  by  others  the  said  subjects  of 
our  said  Lady  the  Queen,  did  frame  and  make  a  certain  false,  scandalous,  malicious, 
and  defamatory  writing  against  the  said  E.  S.  Tuill,  and  unlawfully,  wickedly,  and 
maliciously  did  write,  publish,  and  cause  and  procure  to  be  written  and  published,  in 
the  form  of  a  letter  directed  to  her  the  said  E.  S.  TniU,  the  said  letter  containing 
divers  false,  scandalous,  malicious,  and  defamatory  matters  and  things  of  and 
concerning  the  said  E.  S.  Yuill,  and  of  and  concerning  the  character  for  virtue, 
modesty,  and  morality  then  borne  by  the  said  £.  S.  Tuill,  which  said  letter  is 
according  to  the  tenor  and  e£feot  following—that  is  to  say,  **  I  have  seen  your  adver- 
tisement in  the  Daiiy  Telegraph  **  (meaning  thereby  that  the  said  J.  0.  Adams  had 
theretofore  seen  in  the  newspaper  called  the  Daihf  Telegraph  a  certain  advertisement 
therein  inserted  by  the  said  £.  S.  Tuill).  **  I  have  no  situation  to  o£Fer  you,  but  I 
should  like  to  ask  you  a  thing  or  two.      I  am  a  young  man,  twenty-five,  and 

..."  (The  rest  of  the  letter,  which  was  the  same  letter  as  that  to  which  the 
first  count  related,  was  then  set  out  with  innuendoes). 

The  fourth  count  charged:  Ttiat  both  before  and  at  the  time  of  the  commission  of 
the  ofFence  in  this  count  stated  and  charged  the  said  B.  S.  Tuill  had  been  a 
person  of  good  name,  fame,  credit,  and  reputation,  and  as  suoh  hath  for  and  during 
the  time  aforesaid  been  reported,  esteemed,  and  respected  by  and  amongst  others 
those  of  the  subjects  of  our  said  Lady  the  Queen  to  whom  she  was  in  any  wise  known. 
That  the  said  J.  0.  Adams,  being  a  malicious  person,  and  unlawfully,  maliciously,  and 
unjustly  devising,  contriving,  and  intending  as  much  as  in  him  lay  to  injure  the  said 
E.  S.  Tuill  in  her  aforesaid  good  name,  fame,  credit,  and  reputation,  and  to  bring  her 
into  infamy  and  disgrace  with  and  amongst  the  subjects  of  our  said  Lady  the  Queen 
to  whom  she  the  said  B.  B.  Tuill  should  be  in  anywise  known,  and  aJso  to  disturb  and 
molest  and  disquiet  her  the  said  E.  S.  fuill,  and  also  unlawfuUy,  nulicionsly,  and 
unjustly  devising  and  contriving,  and  intending  to  represent,  suggest,  and  insinuate 
that  she  the  said  E.  S.  Tuill  was  and  is  a  libidinous,  immoral,  lewd,  immodest,  and 
ill-disposed  person,  falsely,  malidously,  unlawfully,  wilfully,  wickedly,  and  designedly 
did  on  the  19th  day  of  June,  1888,  and  within  the  jurisdiction  of  the  said  court,  write 
and  publish,  and  cause  and  procure  to  be  written  and  published,  a  certain  false,  scan- 
dalous, infamous,  malicious,  indecent,  and  obscene  libel  in  tiie  form  of  a  letter  directed 
to  the  said  E.  8.  Tuill  containing  divers  false,  scandalous,  malicious,  and  defamatory 
matters  and  things  of  and  concerning  the  character  for  modesty,  purity,  and  virtue 
of  the  said  E.  8.  Tuill,  according  to  the  tenor  and  effect  following— that  is  to  say 
[here  the  letter  was  set  out  wi&i  innuendoes,  as  in  the  third  count],  to  the  great 
damage,  scandal,  infamy,  and  disgrace  of  the  said  E.  S.  Tuill,  to  the  evil  example  of 
aB  others  in  the  like  case  offending,  and  against  the  peace,  &c 

The  fifth  and  sixth  counts  of  the  indictment  were  in  the  same  lonn  as  the  flzat 
and  second  counts,  bat  related  to  another  letter* 
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receiyed  by  a  sergeant  of  polioe^  who  in  accordance  with  instrac-        Rbq* 
tions  given  to  him  by  his  saperior  officers  had  answered  the  letter      aJ^ 

set  ont  in  the  first  fonr  oonnts  in  the  name  of  Emily  Sasan  Ynill^        

the  yoanger,  and  had  continued  a  correspondence  with  the       1888. 
misoner  in  her  name^  and  that  it  was  neyer  seen  by  Emily  Snsan  06jc«i«li6e/— 

Tnill,  the  younger.  Letter  inciting 

At  the  close  of  the  case  for  the  prosecution  counsel  for  the    rtdpieia  to 
prisoner  submitted  that  there  was  no  case  to  go  to  the  jury    ^^\^^ 
on  the  grounds :  First,  that  to  write  and  send  to  a  person  letters   Qfiutitm,  for 
in  the  form  of  those  set  out  in  the  indictment  is  not  an  indictable       jwry. 
offence;  secondly,  that  the  letter  set  out  in  the  third  and  fourth 
counts  is  neither  a  defamatory  libel  nor  an  obscene  libel ;  and, 
thirdly,  that  there  had  been  no  publication  of  either  of  the  letters. 

I  declined  to  stop  the  case  upon  the  objections  which  were 
taken,  but  intimated  that  I  would,  if  necessary,  reserve  the 
matter  for  the  consideration  of  this  court.  I  then  left  the  case 
to  the  jury,  who  convicted  the  prisoner  on  all  the  counts  of  the 
indictment,  and  I  thereupon  respited  judgment,  and  admitted  the 
prisoner  to  bail. 

The  question  for  the  opinion  of  the  court  is  whether  upon  the 
facts  stated  the  prisoner  could  be  properly  convicted  on  all  or 
any  of  the  counts  of  the  indictment. 

Blaekwell  on  behalf  of  the  prisoner. — The  first,  second,  fifth, 
and  sixth  counts  of  the  indictment  disclose  no  offence  of  which 
cognisance  can  be  taken  by  a  temporal  court.  They  merely 
consist  of  letters  which  it  is  alleged  incite  to  the  commission  of 
immoral  acts.  An  incitement  to  fornication  which  is  not  open 
and  notorious  is  an  offence  cognisable  only  by  an  ecclesiastical 
court,  who  have  power  to  censure  for  it.  If  the  prisoner  in 
this  case  had  met  the  young  woman,  and  addressed  to  her  the 
words  he  wrote  to  her,  and  she  had  consented  to  his  proposals,  no 
offence  would  have  been  committed  by  him.  In  Beg.  v.  Watson 
(2  Cox  C.  C.  876)  a  prisoner  was  charged  with  indecent  expoaore  in 
apublic place  to  theg^reat  injury  and  corruption  of  morals,  and  it  was 
held  he  was  not  guilty  as  the  exposure  had  only  been  witnessed 
by  one  person.  The  court  held  that  the  injury  must  be  to  the 
prejudice  of  several  people,  so  here  it  was  no  offence  to  attempt 
to  corrupt  the  morals  of  one  nerson.  Beg.  v.  Webb  (3  Cox 
C.  C.  188;  18  L.  J.  89,  M.  G.)  was  a  similar  case;  and  they 
both  show  that  the  court  will  not  deal  with  questions  of  immo- 
rality unless  they  amount  to  open  and  notorious  lewdness.  In 
the  course  of  the  argument  in  the  first  case,  Coleridge,  J.  said: 
''  There  are  numerous  offences  against  monJity  which  the  law 
cannot  reach.''  And  can  the  writing  and  solicitation  to  un- 
chastity  be  worse  than  the  commission  of  the  act  itself?  With 
regard  to  the  charge  of  sending  an  obscene  letter,  the  sending 
of  such  a  letter  to  a  single  person  without  any  intention  of 
having  the  contents  published  has  never  been  held  to  be  an 
offence.  The  law  with  regard  to  publication  has  relation  to 
defamatory  libels,  and  originated  with  the  Star  Chamber.    It 
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Baa.       has  never  been  satisfactorily  argned  or  determined  in  the  oonrts 

j^'  of  law  or  received  serioas  disonssion  except  in  Rex  v.  Bardett 

^^"^       (4  B.  &  A.  314)  because  wherever  it  has  been  discossed  it  has 

1888.        been  in  a  case  where  a  person   has    delivered   a  docnment  to 

^^T^       some  other  person  which  he  intended   should  be  published  to 

Letter^ inciting  ^^  world  at  large.      Again^  in  order  that  a  libel  should  be  a 

recipient  to    defamatory  libel  it  is  necessary  that  it  should  tend  to  a  breach 

j^^artl  ^*  *^®  V^^^ '  (^^^  Baptist  Hickes's  case.  Pop.  139 ;  Hob.  215.) 

^eittian  for   [Lord  CoLEBiDGE^  O.J. — Supposo  there  had  been  no  publication 

iurjf,        here^  will  that  help  you  ?   Is  it  not  indictable  to  write  defamatory 

matter  ?]     Surely  not ;  and  if  it  is  there  is  no  authority  that  to 

send  a  letter  to  a  person  which  contains  obscene  matter  is  a  libel^ 

unless  the  letter  also  contains  matter  defamatory  of  the  person 

to  whom  it  is  sent^  which  tends  to  cause  a  breach  of  the  peace. 

The  letter  was  merely  an  incitement  to  private  immorality.  [Lord 

CoLBBiDGB^  C.J. — There  is  the  case  of  Bex  v.  Sir  Oharles  Sidley, 

1  Sid.  168.]    That  was  a  case  in  which  there  was  open  and  public 

indecency.     [Hawkins^  J. — Suppose  that  the  prisoner  had  had 

the  letter  printed   and  circulated.]     That   would  have  been  a 

different    matter    altogether.     Obscene   publications    are   in  a 

different  category  from  libels^  and  are  treated  as  tending  to  public 

immorality.     [Hawkins,  J. — But  suppose  that  this  letter  had 

merely  been  multiplied  and  sent  to  a  number  of  girls,  would  not 

that  have  been  indictable  7]     Yes.     But  that  would  be  because  it 

was  a  public  nuisance,  and  the  law  will  deal  with  that  which 

affects  the  morality  of  a  number  of  persons,  but  not  with  that 

which  affects  the  morality  of  one  person  only.     The  first  case 

with  regard  to  an  obscene  libel  was  Bex  v.  Ourl  (2  Str.  789),  and 

that  was  the  case  of  a  published  book.     It  was  foUowed,  though 

at  first  it  was  doubted,  in  Bex  v.  Wilkes  (4  Burr.  2527),  and  it  is 

true  that  that  was  a  case  in  which  it  does  not  appear  that  the 

Erisoner  was  indicted  for  publishing  more  than  one  copy,  which 
ad  been  stolen  from  him.  He  had,  however,  printed  a  number 
of  copies  of  the  work  complained  of.  As  laid  down  in  Stephen's 
Digest  of  the  Criminal  Law  (3rd  edit.  arts.  1 72,  268)  the  publicly 
selling  or  exposing  for  sale  anything  obscene  or  indecent  is  a 
criminal  publication.  One  test  is,  whether  an  action  would  lie, 
and  it  would  not  here  as  there  was  no  publication.  [Lord 
CoLERiDOB,  C. J.— Publication  of  a  libel  is  not  necessary,  however, 
if  the  libel  is  such  as  tends  to  provoke  a  breach  of  the  peace.  In 
that  case  it  is  a  misdemeanour  although  there  is  no  publication.] 
Yes,  but  there  was  nothing  defamatory  of  the  young  woman  here; 
and  there  was  no  evidence  to  support  the  counts  of  the  indict- 
ment which  treat  it  as  a  defamatory  libel.  Suppose  the  letter 
had  been  written  to  a  third  person,  it  could  not  be  said  to  have 
contained  anything  which  would  affect  the  character  of  the  yonns 
woman.  Putting  aside  ihe  question  of  publication,  the  tempond 
courts  previously  to  the  Criminal  Law  Amendment  Act  never 
attempted  to  punish  incontinence  or  incitement  to  fornication.  A 
conspiracy  to  brin^  i^bout  the  seduction  of  a  woman  would  be 
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different :  {Reg.  v.  Howell,  4  F.  &  F.  160.)     In  Beg.  v.  Eansford        Rbq. 
(18  Cox  C.  C.  9)  the  writing  a  letter  inciting  to  a  criminal  offence      kj^ 

was  held  to  be  a  crime^  bnt  in  that  case  the  act^  if  it  had  been        ' 

committed,  would  haye  been  indictable^  while  here,  if  the  pri-        1888. 
soner's  proposal  had  been  carried  out,  no  indictable  act  woald  ^.        rL/_ 
have  been  committed.     The  only  case  in  which  it  has  ever  been  x«Mer  inciting 
held  that  mere  incitement  to  private  immorality  is  criminal  is  the    recipient  to 
case  of  Beg.  v.  Oruikahank  (April  number  of  C.  C.  Ct.  Sessions    '^"^J*^! 
Papers),  where  the  indictment  was  similar  to  that  here,  bat  none    Question  /or 
of  the  objections  raised  here  appear  to  have  been  made  in  that        mry. 
case.    The  Legislature  have  not  thought  fit  to  make  provision  for 
such  a  case  as  this,  and  to  sustain  the  conviction  will  be  to  intro- 
duce a  dangerous  precedent  and  effect  a  perilous  change  in  the 
criminal  law;  and,  as  is  said  by  Stephen^  J.  in  the  third  volume 
of  his  History  of  the  Criminal  Law,  p.  860  :  ''  If  Parliament  is 
not  disposed  to  provide  punishment  for  acts  which  are  upon  any 
ground  objectionable  or  dangerous,  the  presumption  is  that  they 
belong  to  that  class  of  misconduct  which  it  is  not  desirable  to 
punish.'' 

Poland  (with  him  0.  W.  Mcdhews). — This  is  a  common  law 
offence.  The  offence  described  in  the  third  and  fourth  counts  of 
the  indictment  is  an  offence  at  common  law,  because  the  letter 
with  writing  and  sending  which  the  prisoner  is  therein  charged 
is  written  in  such  language  as  to  create  mischief  and  provoke  a 
breach  of  the  peace.  In  sect.  227  of  the  Criminal  Code,  which 
was  prepared  by  very  learned  judges,  it  is  described  as  a  criminal 
offence ;  and  any  writing  is  a  libel  and  a  common  law  offence, 
the  tendency  of  which  is  to  promote  a  breach  of  the  peace.  In 
1  Hawk.  P.  C.  c.  28,  s.  11,  it  is  said  :  "The  sending  of  a  letter 
full  of  provoking  language  to  another^  without  publishing  it,  is 
highly  punishable;  and  if  the  bare  making  of  a  libel  be  an 
offence  whether  it  be  published  or  not,  as  it  seemeth  to  be  holden 
in  some  books,  surely  the  sending  of  it  to  the  party  reflected 
upon  must  be  a  much  greater  crime,  inasmuch  as  it  so  manifestly 
tends  to  a  disturbance  of  the  peace.''  In  Beg.  v.  Holbrook  (4  Q.  B. 
Div.  42 ;  47  L.  J.  .85,  Q.  B.)  Lush,  J.  said  with  regard  to  libel : 
''  It  is  ranked  amongst  criminal  offences  because  of  its  supposed 
tendency  to  arouse  angry  passion,  provoke  anger,  and  thus 
endanger  the  public  peace."  The  evidence  here  was  therefore 
all  that  is  necessary.  The  letter  itself  was  a  gross  insult,  because 
it  assumed  that  the  young  woman  was  willing  to  sell  her  chastity 
for  money.  [Lord  Colebidgx,  C.J. — Is  the  asking  a  person  to 
commit  that  which,  if  committed,  would  not  be  a  misdemeanour, 
a  misdemeanour  ?]  Perhaps  not.  But  here  all  that  was  necessary 
was  for  the  jury  to  say  whether  this  letter  had  the  tendency 
which  it  is  said  to  have  had.  That  is  to  say,  whether  the  implica- 
tion that  the  young  woman  might  be  ydlling  for  money  to  have 
immoral  intercourse  with  the  prisoner  had  not  a  tendency  to 
provoke  a  breach  of  the  peace  on  the  part  of  the  woman  or  on 
the  part  of  her  relatives.     [Hawktks,  J. — ^By  sect.  2  of  the 
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Baa,       Criminal  Law  Amendment  Act^  1885^  it  is  made  a  oriminal  offence 
AdIjcb.      ^  solicit  a  woman  under  the  age  of  twenty-one  to  have  inter- 

....       course  with  any  other  person^  and  had  it  been  an  offenoe  at 

1888.       common  law  to  do  so^  where  was  the  necessity  for  such  an  enact- 

nhg      JjAeJL-  ™®^*  ?]     The  first  two  counts  of  the  indictment  charge  the 

iMter  inciting  publication  of  au  obscoue  letter^  and  it   is  sufficient  publica- 

rec^nentto    tion  of  an  obscene  libel  if  one  copy  is  sent  by  post  to  one 

flj!^*icr^   person.     It  is  true  there  is  no  direct  authority  for  this.    The 

QHtstionfor  test  of  an  obscene  libel^  however,  is  whether  it  tends  to  corrupt 

wry.  the  mind  of  the  person  into  whose  hands  it  comes :  {Beg.  t. 
Hicklin,  L.  Bep.  8  Q.  B.  360 ;  87  L.  J.  89,  M.  G.)  There  the 
publication  was  to  the  public,  but  it  cannot  be  less  an  offence  if 
the  letter  is  sent  to  one  person  only.  If  a  man  sends  two  obscene 
publications,  he  commits  an  offence  when  he  sends  the  first. 
Mere,  however,  as  the  tendency  of  the  letter  was  to  corrupt  and 
debauch  the  person  to  whom  it  was  sent,  it  was  a  question  for 
the  jury  whether  it  tended  to  create  a  breach  of  the  peace,  and  as 
by  their  verdict  they  must  be  taken  to  have  found  all  the  allega- 
tions in  the  indictment  to  be  true,  publication  was  unnecessary. 
In  the  case  at  the  Central  Criminal  Court  already  referred  to  of 
Reg.  V.  OruiJcsha/nk,  the  indorsement  on  the  brief  for  the  prosecu- 
tion is  as  to  both  prisoners,  ''  guilty  of  publishing  de&matory 
libels  and  also  of  publishing  obscene  libels.'^  [SurrH,  J. — Can 
you,  apart  from  publication,  have  a  criminal  libel  where  it 
would  not  be  actionable  ?]  Yes,  proceedings  can  be  taken 
criminally  for  libel  altbongh  an  action  will  not  lie,  because  the 
question  is  whether  the  libel  has  a  tendency  to  create  a  breach 
of  the  peace:  {Rex  v.  Pettier,  28  Howell's  St.  Tr.  617.)  For 
these  reasons  the  conviction  should  be  sustained. 

Blachwell  in  reply. — ^The  result  of  the  argument  that  it  is 
sufficient  if  the  letter  had  a  tendency  to  provoke  a  breach  of  the 
peace  is  to  show  that,  had  the  proposition  contained  in  it  been 
assented  to,  no  offence  would  have  been  committed;  and  this 
shows  that  the  incitement  itself  was  no  offence.  The  present 
case  is  different  from  that  of  a  challenge  to  fight,  for  there  the 
invitation  is  to  commit  a  breach  of  the  peace.  Suppose  the  case 
of  an  invitation  by  a  widower  to  his  deceased  wife's  sister  to 
marry  him,  could  it  be  said  that  that  was  a  criminal  offence ;  and 
if  not,  what  is  the  difference  between  that  case  and  this  ?  The 
enactment  in  the  Criminal  Law  Amendment  Act  to  meet  this 
very  case  with  regard  to  girls  under  twenty-one  shows  that  it  is 
not  an  offence  at  common  law.  In  Rex  v.  Wegener  (2  Starkie, 
245)  an  indictment  was  held  bad  which  alleged  that  a  libel 
reflecting  upon  the  prosecutor  in  his  profession  as  a  solicitor  was 
sent  to  the  prosecutor  only,  and  which  did  not  allege  that  it  was 
sent  with  intent  to  provoke  a  breach  of  the  peace.  Here  there 
was  no  intent  to  provoke  anv  breach  of  the  peace,  and  the 
publication  to  one  person  was  therefore  insufficient  to  sustain  the 
indictment.  , 

Lord  CoLiBiDGB,  C.J.  —We  do  not  think  it  necessary  to  diflouas 
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or  determioe  some  of  the  very  interesting  questions  which  have        I^'Q- 
been  raised  in  the  argument  of  this  case — questions  which  are      ^d]^. 
interesting  in  the  law  as  well  as  to  society  at  large^  and  upon  which        — ' 
curious  considerations  may  be  urged  upon  both  sides.    As  it  is       1888. 
not  necessary  to  discuss  them^  and  as  there  are  at  present  offgc^eUbel— 
differences  in  opinion  respecting  them  amongst  us^  we  desire  to  L$uer  inciting 
abstain  from  expressing  any  opinion  with  regard  to  them.     It    redpiMtto 
appears  to  me,  and  I  believe  to  my  learned  brothers  also,  that  ,^7a<i"^ 
there  is  a  short  and  simple  ground  upon  which  this  conviction   Question  fir 
can  be  sustained,  which  is  this :  The  conviction  in  the  present        /"ry* 
case  is  upon  an  indictment  which  in  one  count  at  least,  namely, 
the  third,  charges  that  the  document  in  question  is  a  defamatory 
libel  tending  to  asperse  the  character  of  the  person  to  whom  it  is 
addressed,  and  to  bring  her  into  contempt,  and  calculated  to 
bring  about  a  breach  of  the  peace ;  and  if  not  so  calculated  I  am 
at  any  rate  of  opinion  that  the  sending  of  such  a  document  might 
reasonably,  and  I  might  say  would  probably,  tend  to  bring  about 
on  the  part  of  those  connected  with  the  person  to  whom  it  is 
addressed,  or  on  the  part  of  those  having  authority  over  her,  a 
breach  of  the  peace.    We  are  therefore  of  opinion  that  all  that  is 
necessary  to  support  the  conviction,  namely,  that  the  document 
contained  a  defamatory  libel,  must  be  taken  to  have  been  found 
by  the  jury  to  have  been  the  fact.     Upon  this  short  and  simple 
ground,  therefore,  we  sustain  the  conviction  upon  the  third  count 
of  the  indictment. 

MiKjSTT,  Hawkins,  Dat,  and  Smith,  JJ.  concurred  on  the 
understanding  that  the  conviction  was  sustained  upon  the  third 
count  alone. 

Conviction  affirmed. 

Solicitor  for  the  prosecution.  The  SolicUar  to  the  Trectsury. 

Solicitor  for  the  prisoner,  J.  Hayward. 
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OXFORD  CIRCUIT. 

OliOUClSTES  WiNTBR  ASSIZES. 

Saiwday,  Feb.  23,  1889. 

(Before  Lord  CoLBBmaii  C.J.) 

Rbo.  v.  Strangb.  (a) 

Malicious  mischief — Obstructing  railway — 24  ^  25  Vict.  c.  100, 
s»  34 — Endangering  safety  of  passengers — 24  ^  25  Vict.  c.  97, 
s.  36 — Level  crossing  over  highway — Railways  Olauses  Oonsoli^ 
dation  Act,  1845  (8  Vict.  c.  20),  s.  47. 

The  effect  of  sect.  47  of  the  Railways  Olauses  Consolidation  Ad, 
1845,  is  to  make  a  road  at  a  level  crossing  of  a  railway  only  a 
highway  when  the  gates  are  opened  by  one  of  the  railway  com- 
pany^s  servants,  and  if  a  servant  when  coiled  upon  does  not  come, 
and  a  person  using  the  road  opens  the  gaies,  that  person  com- 
mits an  unlawful  a^t,  but  if  da/mage  ensues,  it  is  a  question  for 
the  jury  whether  the  damage  wa^  the  reasonahh/  natural  con- 
sequence of  the  unlawful  act* 

Wyatt  V.  Great  Western  RaUway  Company  (84  L.  J.  204,  Q.  B.) 
qusstioned,  bui  followed. 

THE  defendant,  Joseph  Strange,  was  charged  with  having 
committed  offences  against  the  34th  section  of  the  24  &  25 
Yict.  c.  100,  and  the  36th  section  of  the  24  &  25  Yict.  c.  97. 

The  first  count  of  the  indictment  alleged  that  ''  he  on  the  8th 
day  of  December,  1888,  in  the  parish  of  Rodbarffh,  G-loacester- 
shire,  by  an  nnlawfal  act,  that  is  to  say,  by  nnlawiolly  patting  or 
placing  or  bringing  a  certain  thing,  to  wit  a  cart  or  carriage, 
conveying  a  timber  tree  upon  and  across  a  certain  railway,  called 
the  Great  Western  Railway,  without  the  licence  or  authority  of 
the  Great  Western  Railway  Company  did  endanger  or  cause  to 
be  endangered  the  safety  of  divers  persons  then  conveyed  and 
being  carried  in  and  upon  the  said  railway,  against  the  form/'  &o. 

In  the  second  count  it  was  alleged  that  by  the  same  acts  the 
defendant  *'  did  obstruct  or  cause  to  be  obstructed  a  certain 
engine  and  carriages,  using  the  said  railway. 

The  effect  of  sect.  88  of  the  Cheltenham  and  Great  Western 
Union  Railway  Act,  1836  (6  &  7  Will.  4,  c.  Ixxvii.),  and  sect.  9  of 
5  &  6  Yict.  c.  55  (by  which  statutes  the  rules  to  be  observed  at 
level  crossings  are  prescribed),  together  is  the  same  as  sect.  47 
of  the  Railway  Clauses  Act,  1845  (8  Yict.  c.  20),  for  the  pur- 
poses of  this  case. 

(a)  Reported  by  Edwabd  J.  GumoiiB,  Esq.,  Burister-fti-Law. 
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It  was  decided  in  Wyatt  ▼•  Qre(xt  Western  Bailway  Company        Baa. 
(34  L.  J.  240^  Q.  B.)  (Lord  Blackbnm  dissentiiig),  that  where      gg^Qi 

ihere  is  a  lerel  oroasing  nnder  sect.  47  of  the  Bailway  Clauses        

Act^  1845|  (a)  the  road  is  only  a  highway  when  the  gates  are        1889. 
opened  by  one  of  the  railway  company's  servants,  even  though     McMckms 
there  was  no  servant  there  at  the  time.  mimAi^— 

The  following  facts' in  this  case  were  proved :  Obstruction  of 

The  defendant  with  a  timber  cart  arrived  at  the  gates  of  the  iJ^l^"^^ 
level  crossing  in  qnestioD,  and  having  shouted  twice  to  the  gate-  ^Brwck  of 
man,  who  lived  during  the  day  and  was  then  in  a  hut  close  by,  re^uiiciiioiu— 
without  receiving  any  answer,  proceeded  to  open  the  gates  him-  '^'J^S*^ 
self  and  cross  we  line.  The  wheels  of  the  cart  caught  in  the  pau^en-^ 
metals,  and  before  the  timber  could  be  moved  so  as  to  sret  the  8  Fiet  c.  20, 
line  dear  a  train  came,  and  the  engine  sustained  some  injury  in  ''^^^f\oo  ^ 
dashing  the  timber  off  the  line  as  it  passed.  «.  84 ;  c  97^ 

There  was  a  notice  on  the  gate :  '^  Every  person  omitting  to  shut        '•  86. 
and  fasten  this  gate  after  using  it,  is  liable  to  a  penalty  of  40«.'' 

The  gateman,  whose  duty  it  was  to  attend  to  the  opening  and 
shutting  of  the  gates  was  at  the  hut  close  by  all  day,  but  he 
always  went  away  and  locked  the  gates  from  8  p.m.  to  7.45  a.m. 

A.  Owynne  Jarniea,  for  the  defendant,  submitted  there  was  no 
case.  Wyatt  v.  QrecU  Western  Railway  Oampany  does  not  govern 
this  case.  The  notice  on  the  gates  amounted  to  leave  and  licence. 
[Lord  CoLEBiDQE. — If  leave  is  given  by  the  notice  there  must  be 
some  qualifications;  it  could  not  be  right  for  a  man  seeing  a 
train  coming  to  go  on  the  line  with  a  cart.]  Assuming  the  act 
was  unlawful,  the  obstruction  was  not  the  result  of  the  taking 
the  timber  on  the  line,  but  the  accidental  catching  of  the  wheels 
in  the  metals. 

A»  Lyttdton,  for  the  prosecution,  was  only  called  upon  to 
answer  the  last  point.  The  sections  (24  &  25  Yict.  c.  97,  s.  36, 
and  c.  100,  s.  84)  under  which  this  indictment  is  laid,  only  deal 
with  the  act  of  obskruction  and  the  act  of  endangering  the  lives 
of  passengers ;  it  is  for  the  jury  to  say,  whether  there  has  been 
an  obstruction,  or  danger  to  the  lives  of  passengers  by  the  act 
of  the  defendant.  Supposing  the  going  on  the  line  to  be  a 
trespass,  the  obstruction  was  a  natural  consequence  of  such 
trespass. 

(a)  8  ft  9  Viot  a  20,  s.  47:  If  the  railway  orois  any  turnpike  road  or  pnblio 
carriage  road  on  a  level,  the  oompany  shall  erect  and  at  all  times  maintain  good  and 
Bn£Boient  gates  aoroes  snoh  road  on  each  side  of  the  railway  where  the  same  shall 
commnnicate  therewith,  and  shall  employ  proper  persons  to  open  and  shut  snoh  gates, 
and  snob  gates  shall  be  kept  constantly  dosed  across  snoh  road  on  both  sides  of  the 
railway,  exoept  during  the  time  when  horses,  cattle,  carts,  or  carriages  passing  along 
the  same  shall  have  to  cross  such  railway ;  and  snoh  gates  shall  be  of  snob  dimen- 
sions and  so  constructed  as  when  doeed  to  fence  in  this  railway,  and  prevent  cattle 
and  hones  passing  along  the  road  from  entering  upon  the  railway ;  and  the  person 
intrusted  with  the  care  of  such  gates  shall  cause  the  same  to  be  closed  as  soon  as  such 
horses,  cattle,  carts,  or  carriages  shaU  have  passed  through  the  same,  under  a  penalty 
of  forlnr  shillings  for  every  default  therein.  (Then  follows  a  proviso  that  the  Board 
o<  Trade  may  in  certain  oases  order  the  gates  to  be  kept  closed  against  the  railway, 
and  only  opened  when  engines  and  oarriages  are  required  to  pass  over  the  level 
eroasiDg.) 
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R»  Lord  CoLSBiDOS,  C.J.  sammed  np  the  facts  to  the  jury,  and 

g*"^         directed  them  as  foUows  :  There  are  two  qaestions  of  which  yoa 

'     must  be  convinced  before  yon  can  conyict  the  prisoner — yon 

1889.       XDust  be  satisfied  that  the  act  which  occasioned  the  mischief  was 
^TT        unlawful;  and^  secondly^  that  the  mischief  was  the  reasonable 
mtfcAtV—    conseonence  of  the  prisoner's  act  if  it  were  onlawfol.    I  think: 
Obstptetion  qf  possibly  if  the  case  of  Wyatt  v.  The  Great  Western  Bail/way  Com^ 
rmAoay-     pany  (ubi  sup.)  were  considered  by  a  higher  coart^  it  would  be 
^BrtaS^^  upset;  but  the  effect  of  that  case  is  to  make  the  crossing  a 
rwulatioM-^  highway  only^  by  the  opening  of  the  gates  by  the  servants  of  the 
Endangtnng  company.     I  am  Unable  to  distinguish  that  case  from  this,  and  it 
ptM^^n-^  seems  to  me,  according  to  that  case,  the  prisoner  had  no  right, 
8  Vict.  c.  20,  except  by  the  gateman  opening  the  gates  for  him,  to  go  across 
'f  7^^100  ^  the  railway  at  all.    But  it  does  not  follow  that  when  a  man  does 
B.  84;  e.  87|  ^^  Unlawful  act,  and  an  accident  happens,  he  is  therefore  guilty. 
9.'sd.       You  must  be  satisfied  in  this  case  that  the  damage  which  was 
done  to  the  railway  train  was  the  consequence,  the  reasonably 
natural  consequence,  of  the  unlawful  act  of  the  defendant.   What 
was  really  the  cause  of  the  mischief  here  ?    That  is  for  you  to 
say.     You  can  reasonably  come  to  the  conclusion  that  the  gate- 
man  was  not  doing  his  duty,  and  that  if  he  had  been  there  this 
accident  would  not  have  happened.    If  you  think  it  was  brought 
about  by  the  gateman  of  the  railway  company,  you  can  find  the 
prisoner  at  the  bar  not  guilty. 

The  jury  found  the  prisoner  Not  guiUy,  but  the  railway  gate- 
man  to  blame. 

Solicitor  for  the  prosecution,  12.  E,  Nelson. 
Solicitor  for  the  defendant,  E.  0.  Dams,  Stroud. 


QUEEN'S  BENCH  DIVISION. 

Monday,  Dec.  10, 1888. 

(Before  Lord  Colebidos,  C.J.  and  Manistt,  J.) 

MuEBAT  t;.  Thompson,  (a) 

Pra^iice — PoUce  magistrate — Keeping  dog  without  licence — Oon^ 
vidian  for  second  offence — Prior  conviction  proved  at  hearing, 
but  not  set  out  in  the  summons'^Whether  second  conviction  is  in 
respect  of  a  "first  offence'^ — Summary  Jurisdiction  Act,  1879 
(42  ^  43  Vict.  c.  49),  s.  4—7  ^  8  Geo.  4,  c.  58,  s.  78. 

On  the  hearing  of  a  summons  for  keeping  a  dog  vfithout  a  licence, 

(a)  Reported  by  Hbnbt  LnoB,  Esq.,  Barrister-at-Law. 
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it  was  proved  that  the  defendant  had  previously  been  convicted      Mubbat 
of  the  same  offence.     This  previous  conviction,  though  proved  ai    ^    'V^ 

the  hearing,  wa^s  not  set  out  in  the  information  or  summons.   The        

magistrate,  who  treated  the  case  as  a  first  offence,  as  the  previous        1888. 
conviction  was  not  set  out  in  the  summons,  reduced  the  penalty    v^^^ 
from  hi.  to  9«.  6d.,  under  the  powers  of  sect,  4  of  the  Summary  wiuSutlinwx 
Jurisdiction  Act,  1879,  which  gives  power  to  reduce  a  fine,  xf    ^''Fvrtt 
imposed  "  in  respect  of  a  first  offence  ^hT '  "^. 

Held,  that,  as  the  previous  conviction  was  proved  at  the  hearing,    Hon  proved^ 
though  not  stated  in  the  summons^  it  was  a  case  of  a  second  hvu  not  alkged 
conviction,  and  that  the  ma>gistrate  had  not  power  to  reduce  the  ^^^^^^Ji 
penalty  below  one-fourth  paH  thereof,  in  consequsnce  of  the  ^w.  4,  e.  68, 
provisions  of  sect.  78  o/  7  *  8  Oeo.  4,  c.  58.  ».  78;  42  j-  43 

Vid,  c  49, 

CASE  stated  by  Mr.  Biron,  metropolitan  police  magistrate,  as        *•  ^ 
to  the  power  of  a  magistrate  to  reduce  a  penalty  on  a  second 
conviction  nnder  the  Dogs  Licensing  Acts. 

In  Jane,  1888,  the  respondent  was  summoned  before  Mr.  Biron 
for  keeping  a  dog  without  a  licence,  contrary  to  the  provisions  of 
sect.  4  of  the  Act  30  &  31  Yict.  c.  5  (an  Act  to  repe^  the  duties 
of  assessed  taxes  on  dogs,  and  to  impose  in  lieu  thereof  a  duty 
of  Excise). 

On  the  hearing  of  this  summons  it  was  proved  that  the  respon- 
dent had  previously,  in  August,  1887,  been  convicted  and  fined  in 
the  sum  of  2s.  for  the  same  ofience — namelv,  keeping  a  dog  with- 
out a  licence.  This  previous  conviction,  although  proved  at  the 
hearing,  was  not  set  out  in  the  information  and  summons;  and 
the  learned  magistrate  held  that,  as  the  previous  conviction  was 
not  set  out  in  the  information  and  summons,  although  proved  at 
the  hearing,  the  case  was  one  of  a  first  offence,  and  that  he  had 
power  to  reduce  the  penalty  as  for  a  first  offence  under  the  4th 
section  of  the  Summary  Jurisdiction  Act  of  1879  (42  &  43  Yict. 
C.49). 

The  fine  imposed  for  keeping  a  dog  without  a  licence  is,  by 
sect.  8  of  30  &  31  Yict.  c.  5,  61.  The  learned  magistrate,  treat^ 
ing  the  case  as  a  first  offence,  reduced  the  fine  to  9^.  6(2. 

Sect.  4  of  the  Summary  Jurisdiction  Act,  1879  (42  &  43  Yict. 
c.  49)  provides  that, 

Whero  a  ooort  of  sniimuiry  Jarisdiotion  has  authority  under  this  Aot^  or  under 
any  other  Act,  whether  past  or  fatore,  to  impose  imprisonment,  or  to  impose  a 
fine  for  an  oflfenoe  punishable  on  summary  conviction,  that  court  may,  in  the  case 
of  imprisonment,  impose  the  same  without  hard  labour,  and  reduce  the  prescribed 
period  thereof,  or  do  either  of  such  acts ;  and  in  the  case  of  a  fine,  if  it  be  imposed 
ss  in  respect  of  a  first  offence,  may  reduce  the  prescribed  amount  thereot 

Sect.  78  of  7  &  8  Geo.  4,  c.  53,  gives  power  to  Commissioners 
of  Excise  and  justices  of  the  peace  to  mitigate  penalties  incurred 
for  any  offence  relating  to  the  revenue  of  Excise.  .  •  .  ''so 
as  such  mitigation  shall  not  reduce  such  penalty  to  less  than  one- 
fourth  part  uiereof .'' 

Sir  jB.  JB.  Webster,  Q.O.,  A.-G.  (with  him  B.  8.  Wright)  for 
the  Crown. — ^The  magistrate  thought  that,  as  the  summons  or 
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MimuT     information  did  not  state  the  fact  of  the  previous  conTiotion^  the 
<*'  case  was  to  be  treated  as  a  first  offence^  and  that  he  had  power  to 

'    rednce  the  fine  as  for  a  first  ofiTence^  under  the  4th  section  of  the 

1888.        Summary  Jurisdiction  Act,  1879.    The  question  is,  whether  this 

pZ^        ^^  A  fii^^  offence.    It  was  not  necessary  to  charge  the  previoaa 

Keanng^dog   conviction  in  the  summons ;  it  was  sufficient  to  have  proved  it 

mthout  licence  at  the  hearing,  as  was  done  in  this  case.    Under  these  circnm- 

"Z  *'  ^^     stances,  what  is  there  to  enable  the  magistrate  to  reduce  the  fine  f 

fli^^,^  The  magistrate  acted  under  the  4th  section  of  the  Act  of  1879, 

turn  provfJ,    but  that  is  when  the  fine  is  imposed  as  in  respect  of  a  first  offence. 

^^L^SZ^f  ^y  ^^^^'  78  of  7  &  8  Geo.  3,  c.  53,  the  magistrate  had  no  power 

penalty^  1  ^i  ^^  reducc  the  fine  below  one-forurth  part  thereof,  which,  in  this 

Gw  4,  c.  58,  case,  would  have  been  25«.    This  fine  ought  to  be  increased  to 

*.  78^42  fr  48  25«. 

'  ^'  4     '        The  respondent  did  not  appear. 

Lord  CoLXBiBGB,  C.J. — I  think  the  Attorney-General  is  right. 
It  seems  to  me  that  the  magistrate  had,  on  the  occasion  of  the 
first  conviction,  power  to  mitigate  the  penalty  as  he  liked,  but 
on  the  second  occasion,  as  the  former  conviction  was  proved,  he 
could  not,  having  regard  to  the  terms  of  sect.  78  of  7  &  8  Geo.  4, 
c.  53,  mitigate  the  penalty  below  one-fourth  part  of  the  5Z.,  and 
it  does  not  matter  that  the  first  conviction  was  not  stated  in  the 
summons,  it  being  sufficient  that  such  first  conviction  was  proved 
at  the  hearing.    This  fine  must  be  increased  to  IZ.  5«. 

Makisty,  J.— I  am  of  the  same  opinion. 

Fine  increased  toll.  5«. 

Solicitor  for  the  Crown,  The  Solicitor  of  Inland  Bevenue. 


CROWN   CASES    RESERVED. 

■ 

Saturday,  Nov.  24,  1888. 

(Before  Lord  Coleridge,  C.J.,  Manisty,  Hawkins,   Day,  and 

Smith,  JJ.) 

Reg.  v.  Dawson,  (a) 

Venue — Undischarged  bankrupt — Obtaining  credit  over  201. — 
Credit  obtained  in  county  other  tha/n  that  in  which  indictment 
Iaid_46  ^  47  Vict.  c.  52,  «.  31. 

An  undischarged  bankrupt  residing  in  the  county  of  L.  while  in 
the  caimty  of  S.  purchased  a  qua/ntity  offish  at  an  auction,  for 

(a)  Reported  by  R.  CimirxvGHAV  Gun,  Esq,  Barrister-mtrLaw. 
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which  he  obtcdned  eredit.     Part  of  the  fish  he  dispoied  of  in  the         Rm. 
county  of  8,,  and  the  remainder  he  sent  to  the  county  of  L.      j.   ^' 
Upon  an  indictment  laid  in  the  county  of  L.  which  charged  him         ..^ 
with  having,  while  he  was  an  undischarged  bankrupt^  unlaw*        1S8B. 

fully  obtained  credit  to  the  extent  of  twenty  pounds  and  upwards  „  '^rr . 
without  informing  the  persons  from  whom  credit  was  obtained     dMuirged 

of  the  fact  that  he  ukls  an  undischarged  bankrupt,  contrary  to  hankrupt-^ 

48  *  47  Fie*,  c.  62,  «.  31 :  aKZrf 

Heldf  that  the  credit  was  obtained  in  the  county  of  8.,  and  that  (noneeounty 

the  indictment  was  therefore  wrongly  laid  in  the  county  ofL.         —Tndietment 

laid  m  another 

CASE  stated  by  the  Chairman  of  the  Qaarter  Sessions  for  the  4^^^^^^ 
parts  of  Lindsey  in  the  connty  of  Lincoln.  e.  52, «.  81.' 

The  prisoaer  was  coniricted  at  the  Goart  of  Qaarter  Sessions^ 
holden  at  Great  Grimsby  on  the  10th  day  of  July,  1888^  on  an 
indictment  which  charged  him  with  having  on  the  Ist  day  of 
November,  1887^  while  he  was  an  undischarged  bankrapt,  unlaw- 
folly  and  with  intent  to  defraud  obtained  from  Thomas  Hobson^ 
Thomas  White  Woodger,  Robert  Brame  Capps,  and  Frederick 
Odder  Capps,  trading  as  "  Thomas  Hobson  and  Company/' 
credit  to  the  extent  of  twenty  pounds  and  upwards;  that  is  to 
say,  to  the  extent  of  forty-one  pounds  fourteen  shillings  and 
sevenpence,  without  informing  them  the  said  Thomas  Qobson, 
Thomas  White  Woodger,  Robert  Brame  Capps,  and  Frederick 
Golder  Capps,  or  any  of  them,  that  he  was  an  undischarged 
bankrupt  when  he  so  obtained  credit,  or  previously  thereto^ 
against  the  form  of  the  statute  in  such  case  made  and  provided. 

The  indictment  also  charged  the  prisoner  with  having  on  the 
3Ist  day  of  October,  1887,  while  an  undischarged  bankrupt, 
unlawfully  and  with  iutent  to  defraud,  obtained  from  Joseph 
Edward  Bnrridge  and  Lancelot  Francis  Orde,  trading  as 
''  Peacock  and  Co.,''  credit  to  the  extent  of  twenty  pounds  and 
upwards ;  that  is  to  say,  to  the  extent  of  forty-two  pounds  nine 
shillings  and  fivepence,  without  informing  them  the  said  Joseph 
Edward  Barrage  aod  Lancelot  Francis  Orde,  or  either  of  them, 
that  he  was  an  undischarged  bankrupt  when  he  so  obtained 
credit,  or  previously  thereto,  against  the  form  of  the  statute  in 
such  case  made  and  provided. 

After  setting  out  the  indictment  the  case  stated  as  follows : 

The  evidence  was  that  the  prisoner  on  the  31st  day  of  October 
and  the  1st  day  of  November,  1887,  being  then  an  undischarged 
bankrupt,  whilst  trading  as  a  fish  dealer,  and  residing  at  New 
Clee,  in  the  parish  of  Clee,  in  the  parts  of  Lindsey  in  the  county 
of  Lincoln,  went  to  Lowestoft,  in  the  county  of  Suffolk,  and 
obtained  credit  from  certain  fish  salesmen  carrying  on  business 
there  for  fish  which  they  then  supplied  to  him  upon  his  purchase 
of  the  same  at  a  public  auction.  The  prisoner  disposed  of  part  of 
the  fish  at  Lowestoft,  and  sent  the  remainder  to  Great  Ghrimsby. 
According  to  the  custom  of  the  trade  at  Lowestoft,  fish  bought 
by  auction  is  deemed  to  be  in  the  sole  possession  and  at  the  risk 
of  the  bnyer  immediately  on  the  CeJI  of  the  hammer. 


668  GBIHINAL  LAW  CASES. 

Bn.  Counsel  for  tfae  prisoner  objected  to  the  jurisdiction  of  ihe 

D  wio  oo^i^>  ciiid  contended  that^  inasmnch  as  credit  had  been  obtaiaed 

'  in  Suffolk^  the  indictment  was  improperly  laid  in  the  parts  of 

1888.  Lindsey. 

VeuM^U  Counsel  for  the  Crown  contended  that  the  court  had  jurisdio- 

dudk^   tion.  .    .  ,.    . 

barnktypi''       The  Court  of  Quarter  Sessions  held  that  they  had  jurisdiction, 
bS^  *W  ^^    ^^  *  verdict  of  guilty  reserved  for  the  consideration  of  this 
in  OM  county  court  the  question  whether  or  not  they  had  jurisdiction  to  try  the 
^Indutment  indictment. 
^*li^***^     By  sect.  81  of  the  Bankruptcy  Act,  1883,  it  is  enacted  that, 

46  4f  47  Vid.  When  an  nndiaehtrged  iMuiknipt  who  has  heen  adjudged  haaknipt  nnder  this  Act 
e.  62,  «,  81.  ohtains  credit  to  the  extent  of  twenty  ponnds  or  npwarda  from  any  person  withoai 
informing  such  person  that  he  is  an  undischarged  bankmpt,  he  shall  be  guilty  of  • 
misdemeanour,  and  may  be  dealt  with  and  punished  as  if  he  had  been  guilty  of  • 
misdemeanour  under  the  Debtors  Act,  1869,  and  the  provisions  of  that  Act  shaQ 
apply  to  proceedings  under  this  section. 

0.  G.  Kennedy,  on  behalf  of  the  prisoner,  submitted  that, 
credit  having  been  obtained  by  the  defendant  in  the  county  of 
Suffolk,  he  was  improperly  prosecuted  in  the  county  of  Lincoln. 
The  credit  was  obtained  the  moment  the  fish  was  sold ;  at  that 
time  the  o£fence  was  complete,  and  it  was  not  affected  by  the  fish 
being  sent  to  Grimsby.  The  moment  the  fish  were  sold  the 
property  in  them  passed  to  the  defendant,  and  was  in  him  when 
the  fish  were  sent  to  Grimsby. 

Appleton,  for  the  prosecution,  contended  that,  as  the  defendant 
earned  on  business  in  Lincolnshire,  he  obtained  the  benefit  of 
the  credit  in  that  county,  and  therefore  part  of  the  offence  was 
committed  in  Lincolnshire.  Though  the  credit  was  first  obtained 
in  Lowestoft,  it  was  continuous  and  continued  until  the  defendant 
reached  Lincolnshire.  In  Beg.  v.  Peters  (54  L.  T.  Rep.  N.  S. 
645;  16  Cox  C.  C.  86;  16  Q.  B.  Div.  636),  though  the  court 
did  not  decide  the  question,  they  appear  to  have  thought  that 
where  a  horse  was  obtained  by  a  bankrupt  in  Ireland  and  sent  to 
England,  the  credit  which  had  been  obtained  continued  while 
the  horse  was  in  course  of  conveyance,  and  that  the  prisoner 
there  could  have  been  convicted  of  obtaining  credit  in  England, 
So  here  the  credit,  though  obtained  at  Lowestoft,  continued  to 
Grimsby. 

Lord  CoLSBiDGB,  C.J. — ^No;  we  think  otherwise,  and  in  our 
opinion  this  conviction  should  be  quashed.  Credit  was  obtained 
by  the  defendant  in  the  county  of  Suffolk  when  the  fish  were 
bought  at  the  sale  in  Lowestoft.  The  offence  was  complete  at 
that  time,  and  therefore,  as  credit  was  obcained  in  Lowestoft, 
there  was  no  jurisdiction  on  the  part  of  the  Court  of  Quarter 
Sessions  in  Lincolnshire  to  try  the  case. 

Manisty,  Hawkiks,  Dat,  and  Smith,  JJ.  concurred. 

Oonviction  quashed. 

Solicitor  for  the  prosecution,  The  Solicitor  to  the  Treasury. 

Solicitor  for  the  defendant,  John  Barhety  Grimsby. 
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CROWN  OASES  RESERVED. 
Saturday,  Dec.  1, 1888. 

(Before  Lord  Oolkbidgk^  O.J.,  Manistt,  Hawkins,  Dat^  and 

Smith,  JJ.) 

RsG.  V.  Allison  and  others,  (a) 

Newspaper  libel — Indictment  of  '^proprietor,  publisher,  editor,  or 
person  responsible  for  publication'^  ^  Sufficiency  of  fiat  of 
P^jihlic  Prosecutor  —  Oenerali^  —  Omission  of  namen  of  de- 
fendants— Liability  of  printers — Newspaper  Libel  and  Regis- 
tration  Act,  1831  (44  ^  45  Vict.  c.  60),  s.  3. 

In  order  to  support  ah  indictment  for  unlawfully  writing  and 
publishing  a  libel  in  a  newspaper,  it  is  necessary  that  the  fiat  of 
the  Public  Prosecutor,  required  by  sect.  3  of  the  Newspaper 
Libel  and  Registration  Act,  1881,  should  mention  byname  every 
person  against  whom  the  prosecution  is  authorised  to  be  insti- 
tuted  sufficiently  to  indentify  him. 

Where,  therefore,  the  editor  andmana^er  of  a  newspaper,  certain 
of  the  signatories  to  the  articles  of  a^sodcUion  of  an  association 
in  which  the  proprietorship  of  the  paper  was  vested,  and  the 
directors  of  a  limited  company  incorporated  under  the  Com- 
panies Acts,  which  company  merely  printed  the  paper,  had  been 
convicted  of  unlawfully  writing  and  publishing  a  libel  in  such 
paper ;  and  the  fiat  of  thePuhlic  Prosecutor  omitted  to  mention 
the  names  of  any  of  the  defendants,  merely  authorising  the 
prosecution  of  the  ** publisher,  editor,  or  printer**  of  the  paper. 

Held  {Day  and  Smith,  JJ.  dissentientibus),  that  the  fiat  ought  to 
have  mentioned  the  names  of  every  person  against  whom  the 
prosecuiion  wa^  intended  to  luive  been  allowed ;  and  that  it  is 
the  duty  of  the  Public  Prosecutor  to  ascertain  the  persons  whom 
it  is  intended  to  prosecvie  before  granting  his  fiat. 

Held  {by  the  whole  Court),  that  sect.  3  of  the  Newspaper  Libel 
and  Registration  Act,  1881,  does  not  authorise  the  granting  of  a 
fiai  by  the  Public  Prosecutor  in  respect  of  the  printer  of  a  paper  ; 
and  that,  a^  there  was  no  evidence  that  the  directors  of  the  com- 
pany who  printed  the  paper,  assuming  a  prosecution  could  lie 
against  them  in  any  case,  sold  and  delivered  anything  but  the 
bulk  of  each  issue  of  the  paper  to  the  proprietors,  or  knew  of  or 
saw  the  contents  of  the  paper  which  contained  the  libel  eUher 
before  or  after  its  publication,  their  conoiction  could  not  be  sup^ 
ported. 

(a)  Elaporked  hj  R.  OatfUiNQHAM  Olkn,  Esq.,  Barrister-ftt-Ldiw. 
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Rw.         Senible  :  It  is  the  duty  of  the  Public  Prosecutor,  under  44b  ^  45 
.      "•  Yict,  c.  60,  «.  3,  to  a  certain  extent  to  determine  whether  a  prose- 

cution  shall  he  instituted  against  particular  persons,  as  well  as 
to  determine  upon  the  character  of  the  UbeL 


0THEB8. 

ilia 


Newspmter  /^ASE  Stated  for  the  opinion  of  the  Court,  by  Sir  T.  Chambers^ 
Ubel—Fiat  of  v^  Recorder  of  London^  which  was  as  follows : 
SJ^O^  At  the  sessions  of  the  Central  Criminal  Court,  held  at  the 
non  of  names  Old  Bailey,  on  the  first  day  of  August,  1888,the  eight  defendants 
of  dtfendanu  were  tried  before  me  for  a  misdemeanour  in  unlawfully  writing 
""^^^  andpublishingalibelof  and  concerning  Henry  Brougham  Doughty^ 
44  ^  45  Vict,  in  a  newspaper  called  the  St,  Stephen* s  Feview,  on  the  24th  day  of 
c60.».8.     March,  1888. 

The  defendant  William  Allison  was  the  editor  and  manager  of 
the  newspaper ;  Tarry,  Harris,  and  Radclyffe  are  three  of  the  seren 
signatories  to  the  articles  of  association  of  the  Constitutional 
News  Association  Limited,  proprietors  of  St.  Stephen's  Review, 
and  publishers  of  that  paper  at  21,  John-street,  Adelphi ;  James 
Juda,  William  James  tJuad,  George  Henry  Judd,  and  Andrew 
Michael  Creagh  are  directors  of  Judd  and  Co.  Limited,  a  general 
printing  company,  incorporated  under  the  Companies  Acts. 

The  article  on  Mr.  Doughty  in  the  St,  Stephen's  Review  of 
the  24th  day  of  March,  1888,  was  a  libel,  and  the  points  reserved 
in  favour  of  the  directors  of  Judd  and  Co.  Limited  and  the  Consti- 
tutional News  Association  Limited  may  thus  be  briefly  stated : 

1.  Judd  and  Co,  Limited  print  and  deliver  the  whole  issue  of 
St,  Stephen's  Review  to  the  Constitutional  News  Association 
Limited,  and  do  not  sell  or  deliver  any  single  copy,  the  whole  of 
the  sales  and  deliveries  to  newsagents  and  others  being  made  by 
the  Constitutional  News  Company  at  21,  John-street,  Adelphi. 

There  was  no  evidence  of  the  directors  of  Judd  and  Co. 
Limited  knowing  the  contents  of  the  St.  Stephen's  Review,  or 
seeing  such  contents  either  before  or  after  it  was  printed,  and  it 
was  contended  that  such  directors  could  not  be  criminally  liable, 
without  some  proofs  of  individual  complicity  in  the  libel,  idthough 
the  company  as  a  corporation  might  be  indicted. 

8.  The  Newspaper  Libel  Act  (44  &  45  Yict.  c.  60),  s.  3,  pro* 
vides  that ''  no  criminal  prosecution  shall  be  commenced  against 
any  proprietor,  publisher,  editor,  or  any  person  responsible  for 
the  pubhcation  of  a  newspaper,  for  any  libel  published  therein, 
without  the  written  fiat  or  allowance  of  the  Director  of  Public 
Prosecutions  in  England,  or  Her  Majesty^s  Attomey-Oeneral  in 
Ireland,  being  first  had  and  obtained.'' 

4.  The  word  *'  printers  "  does  not  occur  in  this  section,  although 
it  is  found  in  the  9th  section,  as  to  making  entry  in  the  registry 
ofBce  of  the  title  and  the  names  of  all  the  proprietors,  their 
occupations,  places  of  business,  and  places  of  residence.  The 
words  '^  or  other  persons  responsible  for  the  publication  of  a 
newspaper  "  seem  to  mean  representative  proprietors  under  sect. 
7  of  the  Act. 
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5.  It  was  proved  before  mo  that  the  fiat  against  the  directors         A»>. 
of  Judd  and  Co.  Limited,  obtained  from  the  Public  Prosecutor,  ^j^j^,g^'^  j^^j^ 
was  against  the  ''  printer  "  of  St.  Steplien's  Review,  without  any      anotheu. 
namo  or  names  of  any  persons  whatsoever.  

6.  It  was  contended  that  the  Newspaper  Libel   Act  has  no        ^°^' 
operation  when  a  joint-stock  company  is  either  proprietor  or  pub-  New^aper 
lisher  of  a  newspaper,  and  that,  if  criminal  proceedings  are  to  Ubel-^Fiat  of 
be  taken  against  a  corporation,  it  can  only  be  by  order  of  a  judgo  ^^"tor—Onds-- 
of  the  Supreme  Court,  Her  Majesty's  Attorney-General,  or  the  iion  of  names 
court  before  which  the  indictment  is  returned,  according  to  the  </  defendants 
provisions  of  the  Vexatious  Indictments   Acts,  and  that  a  cor-  ''p^^^urs^^^ 
poration  cannot  be  summoned  before  a  magistrate  under  Jervis's  u  j<  45  Vict, 
Act,  and  dealt  with  as  an  individual.  ^-  ^^>  '•  ^• 

7.  My  attention  was  directed  to  sect.  18  of  the  Newspaper 
Libel  Act,  expressly  providing  that  registration  shall  not  apply 
to  any  newspaper  which  belongs  to  a  joint-stock  company  duly 
incorporated  under  and  subject  to  the  provisions  of  the  Companies 
Acts,  1862  to  1879;  and  to  the  reported  case  of  Pharmaceutical 
Society  v.  London  and  Provincial  Supply  Association  (5  App.  Cas. 
869,  870)  as  an  authority  for  the  contention  that  corporations  are 
indictable. 

The  defendant  Tarry  was  not  before  the  court.  It  was  con- 
tended on  behalf  of  the  defendants  Raymond  Radclyffe  and  Rice 
Harris,  being  two  out  of  the  seven  signatories  to  the  articles  of 
association    of    the    Constitutional    News   Association   Limited, 

(1)  that  the  fiat  of  the  Public  Prosecutor  against  the  publisher  of 
the  St.  Stephen's  Review  was  not  sufficient  to  identify  them  ;  and 

(2)  that  the  mere  fact  of  their  names  being  placed  upon  the  list 
of  signatories  of  the  company  was  not  in  itself  sufficient  evidence 
of  guilty  knowledge  without  proofs  that  they  were  executive 
officers  of  the  company. 

On  behalf  of  the  defendant  Allison  it  was  contended  that,  as 
the  fiat  of  the  Public  Prosecutor  was  against  the  editor  of  the 
St,  Stephen's  Review,  and  did  not  mention  the  name  of  Allison,  it 
was  bad. 

I  was  of  opinion  that  the  points  of  law  arising  deserved  con- 
sideration, and  counsel  for  the  directors  or  signatories  of  the  two 
companies  refrained  from  addressing  the  jury  on  the  facts ;  so  a 
verdict  of  guilty  was  entered. 

If  the  fiat  of  the  Public  Prosecutor  necessary  for  jurisdiction  is 
bad  in  form  for  not  indicating  the  persons  to  be  indicted,  or  if  tho 
corporations  as  corporations  are  not  responsible  criminally,  or  if 
in  the  absence  of  any  evidence  of  complicity  in  the  libel  by  tho 
directors  or  signatories  I  ought  to  have  directed  a  verdict  of  not 
guilty^  then  the  said  conviction  of  the  said  seven  defendants  is  to 
be  reversed. 

Besley  (with  whom  was  E.  Beard)  on  behalf  of  Messrs.  Judd 
and  Co.,  contended  that,  as  Messrs.  Judd  and  Co.  merely  printed 
the  issue  of  St.  Stephen's  Review,  and  delivered  the  whole  of  it  to 
the  Constitutional  News  Association  Limited,  and  did  not  sell 

TOL.  XTZ.  0  O 
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Rbo.       any  copies,  they  could  not;  be  convicted  of  writing  or  pabliahing 

.       ''•         the  libel.     Further,  a  corporation  could  not  be  convicted  of  soch 

ANOTHER.     ^^  offence;  they  cannot  be  summoned  under  Jervis^s  Act  before 

a  magistrate  and  dealt  with  as  an  individual.     In  Ths  Pharma^ 

^®^'        ceutical  Society  v.  The  London  Provincial  Supply  Association  (-^3 
Newspaper    L.  T.  Eep.  N.  S.  889;  5  App.  Gas.  857),  where  it  was  held  that 
Ubel-^Ftai  of  a  corporation  coald  not  be  convicted  of  unlawfully  selling  dragfs 
P^li^Prose-  without  being  registered,  it  was  true  that  Lord  Blackburn,  p.  870, 
sio^of  names  expressed  dissent  from  what  had  previously  been  said  by  Lord 
of  defendants  Bramwell  as  to  the  non-liability  of  a  corporation  to  be  tried  for 
—  Zia6»/*^o/ jjjjgj^    B^lJ  2k  corporation  as  a  body  cannot  be  guilty  of  an  offenee^ 
A^^^'vict,  it  is  *^6  individual  members  of  the  corporation  who  are  liable. 
c.  CO,  8. 8.     However  that  might  be,  assuming  Messrs.  Judd  and  Co.  could 
be  tried,  they  were  entitled  to  the  protection  of  sect.  3  of  the 
Newspaper  Libel  Act,  1881,  ai;id  to  have  the  prosecution  aatha- 
rised  against  them,  if  at  all,  by  name.     It  was  not  sufficient  to 
authorise  the  prosecution  of  the  printer  of  the  paper  without 
mentioning  the  names  of  the  persons,  or  the  artificial  person,  the 
corporation,  whom  it  was  alleged  were  the  printers.     In  Reg.  v. 
Bradlaugh  (15  Cox  C.  C.  217)  it  was  held  that  a  person  on  whose 
premises  a  paper  was  published  and  sold,  but  who  was  not  proved 
to  have  had  knowledge  of  what  was  written  in  the  paper,  was  not 
liable  for  a  libel  published  in  such  paper.     In  Beg.  v.  Tates  (15 
Cox  C.  0. 272 ;  1 1 Q.  B.  Div.  750)  it  was  held  by  a  majority  of  the  court 
that  the  fiat  of  the  Public  Prosecutor  was  not  necessary  in  the  prose- 
cution of  the  proprietor  of  a  newspaper  for  libel.  But  that  was  on  the 
ground  that  the  prosecution  was  instituted  by  a  criminal  infor- 
mation ordered  by  the  court.     [Smith,  J. — How  do  you  say  that 
a  printer  is  brought  within  the  protection  of  the  Act?]     By 
reason  of  his  being  the  publisher.     By  2  &  3  Vict.  c.  12,  s.  2,  it 
is  required  that  every  newspaper  must  have  at  the  end  or  on  the 
face  of  it  the  name  of  the  publisher.     [Lord  CoLBRmaE,  C.J. — 
But  is  publication  necessary  in  order  to  justify  criminal  proceed- 
ings ?     We  have  recently  decided  that  it  was  an  offence  to  send  a 
defamatory  libel  to  a  person  if  such  libel  was  likely  to  produce  a 
breach  of  the  peace,  and  that  it  was  not  essential  to  prove  publi- 
cation also,  (a)]     Unless  it  can  be  said  that  the  mere  fact  of  com- 
positors setting  up  type  renders  their  master  liable  to  indictment, 
there  is  no  evidence  here  against  Messrs.  Judd  and  Co.     [Lord 
Coleridge,  C.J.  —  Is  there  not  another  objection?      The  case 
states  that  the  only  sending  by  Judd  and  Co,  was  to  the  Consti- 
tutional News  Association,  and  can  that  be  said  to  have  had  any 
tendency  to  provoke  a  breach  of  the  peace?]     No;    and  the 
Public  Prosecutor,  by  granting  his  fiat  against  the  printers,  they 
not  being  mentioned  in  the  Act,  cannot  make  them  liable  for  a 
criminal  offence  of  which  there  is  no  evidence.     [He  was  here 
stopped  by  the  Court.] 

Oostelloe,  in  support  of  the  convictions,  contended  that  the 

(a)  I.e.,  in  Reg.  v.  Adams,  anie^  p.  544. 
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words  in  sect.  8  of  the  Newspaper  Libel  Act,  1881, '^person        Rm. 
responsible  for  the  publication  of  a  newspaper,'*  were  sufficiently   .       ^' 
■wide  to  include  the  printer  and  to  justify  the  Public  Prosecutor  in     anothkr. 

panting  his  fiat  with  regard  to  the  printer.     In  De  Orespigny  v.        

Wellealey  (5  Bing.  392 ;  2  M.  &  P.  695)  Best,  C.  J.,  said  that  a       ^• 
person  who  receives  a  letter  containing  libellous  matter,  whether    Newspaper 
with  or  without  authority,  is  not  justified  in  inserting  it  in  a  libel^Ftat  of 
newspaper  and  circulating  it.     [Lord  Coleridge,  C.J. — But  the  -^"^''ciVo**- 
printer  does  not  publish  it.]     He  delivers  the  whole  issue  for  lioT^ names 
publication  however.     A  printer  is  liable  for  what  he  prints,  of  defendants 
because   of  the  enormous  injury  he  inflicts.     In  Rex  v.   Knel'^  JAabiUtytf 
(1  Barnard.  805)  and  Rex  v.  Clarice  (1  Barnard.  305)  a  compositor  4/5i"*5*^'c/. 
was  held  criminally  liable  for  libel.     [Smith,  J. — My  brother     c.'6o,  s.  3. 
Wills  has  recently  held  that  a  newspaper  boy  could  not  be  held 
liable  in  respect  of  the  contents  of  the  papers  he  sells,  as  he  has 
no  knowledge  of  their  contents.]     That  would  not  apply  to  the 
case  of  the  printer.     [Lord  Colebidqe,  C.J. — But  assuming  the 
printer  may  be  liable,  is  this  fiat  sufficient,  which  does  not  men- 
tion Judd  and  Co.  ?]     Yes ;  in  Reg.  v,  Bradlaugh  {Times,  7th 
Nov.,  1882),  upon  a  motion  to  quash  an  indictment  for  libel,  one 
of  the  grounds  was  that  the  fiat  of  the  Public  Prosecutor  followed 
the  words  of  the  statute  without  mentioning  any  names,  and 
"Field,  J.  said :  "  The  Public  Prosecutor  had  no  means  of  know- 
ing.    The  application  was  ex  parte,  and  he  had  no  power  to  hear 
evidence  as  to  whether  or  not  a  particular  person  was  liable, 
and  he  could  only  so  far  act  up  to  statements  made  to  him  as  to 
say  that  the  case  was  a  fit  one   for   prosecution    against   such 
persons  as  might  be  proved  at  the  trial  to  be  liable.^'     Stephen, 
J«  concurred  in  that  decision,  and  the  indictment  was  upheld. 
All  that  sect.  3  requires  is,  that  the  Public  Prosecutor  must  be 
satisfied  that  someone  should  be  prosecuted ;  he  is  not  concerned 
with  whether  the  prosecution  have  got  the  right  person.     [Lord 
Coleridge,  C.J. — That  would  render  the  necessity  for  the  fiat 
valueless,  surely  it  must   be  co-extensive  with  the  indictment. 
Besides,  the  Public  Prosecutor  has  stated  publicly  that  he  never 
proceeds  ex  parte."]     With  regard  to  the  fact  that  Judd  and  Co. 
are  a  corporation,  the  defendants  are  members  of  a  corporation, 
but  it  cannot  be  said  that  the  mere  fact  of  a  thing  being  done 
by  a  corporation  renders  the  members  of  the  corporation  irre- 
sponsible.    Otherwise,     by    the    proprietors    of   a    newspaper 
becoming  registered  as  a  company,  they  may  evade  any  criminal 
liability.     The  Public   Prosecutor  has  power  to  grant  his  fiat 
against  the  publisher  of  a  paper  whoever  he  may  be,  and  Judd 
and  Co.  are  within  that  term,  and  it  was  therefore  unnecessary 
that  their  names  should  be  in  the  fiat. 

Bealey  in  reply. — The  words  "  any  person  "  in  sect.  8  do  not 
authorise  the  grant  of  a  fiat  to  prosecute  unknown  persons.  Both 
the  schedule  to  the  Act  and  the  interpretation  clause  show  clearly 
that  by  '^proprietors''  is  meant  individual  proprietors,  and  the 
registration  of  newspapers  was  required  for  the  purpose  of  shoW"* 

o  o  2 
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Bbq.       ing  who  were  tte  persons  responsible  as  proprietors.     [He  was 
.      ''•  here  stopped  by  the  Court.] 

Bowen  Rowlands,  Q.O.,  on  behalf  of  the  editor,  contended  that 


ANOTHER. 
1888. 


all  that  had  been  said  on  behalf  of  the  proprietors  and  publishers 

applied  equally  to  the  editor;  it   was  necessary  to  support  an 

Newspaper    indictment  against  him  that  the  prosecution  should  be  authorised 
Ubei^Fiatof  against  him  by  name.     [Smith,  J. — How  can  the  Public  Prose- 
PublicJh^se'  cutor  find  out  who  the  editor  is  ?]     He  could  find  it  out  just  as 
sionof  names  well  as  he   could  find  out  the  names  of  the  signatories  to    the 
of  defendants  articles  of  association.  His  name  is  disclosed  in  the  articles,  and  he 
—  lAabilUy  of  jg  always  a  well-known  person.  Besides  it  is  the  duty  of  the  prose- 
AA^^rvict,  cutor  to  Ebscertain  who  he  is  and  inform  the  Public  Prosecutor, 
c.  60, 8.  3.        Smith,  J. — In  this  case  the  first  person  who  is  indicted  is  the 
editor  of  the  newspaper ;  in  the  next  place,  there  are  three  of  the 
seven  persons  who  signed  the  articles  of  association  of  the  Con- 
stitutional News  Association  Limited ;  and  thirdly,  there  are  the 
four  directors  of    the  company  who  printed  the  8t,  Stephen's 
Review  for  the  association.     With  regard  to  the  four  directors  of 
the  company  who  were  the  printers,  the  case  finds  that  they  did 
not  sell  or  deliver  any  single  copy,  and  that  there  was  no  evidence 
that  they  knew  the  contents  of  the  paper,  or  saw  such  contents 
either  before  or  after  it  was  printed.     It  also  seems  to  me  that 
they  did  not  even  print  the  paper,  for  it  was  the  company  and  not 
they  who  printed  it.     Then  with  regard  to  the  signatories  of  the 
articles  of  the  association,  it  is  said  that  the  mere  signing  such 
articles  is  sufficient  to  support  their  prosecution  for  a  criminal 
libel.     In  my  opinion  it  is  not,  and  as  there  was  no  evidence  to 
fix  any  of  them  with  any  knowledge  of  the  libel,  and  therefore 
with  criminal  responsibility  for  it,  I  am  of  opinion  that  as  against 
them  also  the  conviction  cannot  be  sustained.     As  regards  the 
editor,  the  question  is.  Must  the  prosecutor  name  the  man  against 
whom  the  fiat  of  the  Public  Prosecutor  is  to  be  given,  or  is  it 
sufficient  that  he  should  merely  be  mentioned  in  the  fiat  as  ''  the 
editor  ?  '*     In  my  opinion,  it  is  sufficient,  as  was  held  by  my 
brothers  Field  and  Stephen  in  Reg.  v.  Bradlaugh  (uH  sup.),  for 
the  fiat  to  follow  the  words  of  the  statute.     To  my  mind  the 
Newspaper  Libel  Act,  1881,  was  passed  for  the  protection  of 
newspaper  proprietors,  and  it  is  not  the  duty  of  the  Public  Prose- 
cutor to  find  out  who  it  is  who  is  to  be  prosecuted.     What  can  it 
matter  to  the  Public  Prosecutor  against  whom  the  prosecution 
is  to  go  ?    He  has  only  to  satisfy  himself  of  the  libel.     I  therefore 
think  that  the  fiat  against  the  editor  was  sufficient. 

Day,  J. — ^I  concur  with  my  brother  Smith,  and  as  to  the  editor 
I  think  that  the  fiat  is  good.  In  my  opinion  it  is  unnecessary 
that  the  editor  should  be  named.  All  that  it  is  the  duty  of  the 
Public  Prosecutor  to  decide  is,  whether  or  not  the  matter  is 
libellous.  He  has  only  to  decide  upon  the  character  of  the  libel, 
and  has  nothing  to  do  with  the  person  who  is  responsible  for  the 
libel,  nor  is  he  required  to  ascertain  who  he  is.  There  may  be 
cases  in  which  the  editor  alone  should  be  prosecuted,  but  in  the 
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case  of  a  newspaper  that  lives  by  the  publication  of  libellous        Rbq. 
matter  I  can  conceive  that  there  may  be   cases  in  wbich  the  ^^j^jg^J,  ^^ 
printer,  or  the  publisher,  or  the  proprietor,  should  be  prosecuted,     another. 

They  are  all  parties  in  well-known  positions,  and  need  not  be        

named,  for  they  can  be  easily  ascertained.     It  may  be  that  the        ^^' 
Public  Prosecutor  does  not  know  who   they  are,  and  it  may    Newspaper 
perhaps  be  better  that  he  should  not  know.     It  is  not,  in  my  Ubd'--B\ai  of 
opinion,  desirable  that  ho  sbould  concern  himself  with  the  names  ^Jj^— OrS^*. 
of  the  parties  to  be  prosecuted,  and  it  is  enough  if  he  designates  siw  of  names 
them,  so  that  they  can  be  ascertained  and  identified.     The  word  of  defendants 
"publishers  *'  in  the  Act  is  used  as  an  ordinary  trade  term.  For  the  '"^^-^^^'^  ^^ 
reasons  given  by  my  brother  bmith,  however,  I  am  of  opinion  44  4-  45  Vict, 
that  the   convictions  of  the   parties   charged  as  printers  and     c.  60, «.  8. 
publishers  were  wrong,  but  I  am  of  opinion  that  the  conviction 
of  the  editor  was  right. 

Hawkins,  J. — I  am  of  opinion  that  the  convictions  in  this  case 
are  bad  altogether.  In  my  opinion,  the  names  of  the  parties  whom 
it  is  intended  to  prosecute  ought  to  be  ascertained  before  tho 
Public  Prosecutor  grants  his  fiat,  in  order  that  the  names  may 
be  inserted  in  the  fiat,  so  that  the  judge  at  the  trial  may  know 
against  whom  the  prosecution  is  authorised.  The  names  must 
be  ascertained  in  order  to  be  inserted  in  the  indictment,  and  I 
can  see  no  difficulty  in  the  way  of  the  Public  Prosecutor  obtaining 
them.  I  also  think  that  he  has  to  some  extent — I  will  not  say 
what — to  determine  whether  a  criminal  prosecution  should  go 
against  the  particular  person  or  persons. 

Manisty,  J. — I  agree  with  my  brother  Hawkins.  This  case 
itself,  in  my  opinion,  illustrates  the  importance  of  the  fiat  naming 
the  persons  to  be  prosecuted.  The  statute  is  intended  to  afford 
newspaper  proprietors  some  protection,  which  it  can  only  do 
by  requiring  the  names  of  the  parties  to  be  prosecuted  to  be 
specified.  The  fiat  in  this  case  was  a  roving  authority,  autho- 
rising the  prosecution  of  the  publisher,  printer,  editor,  Ac.  Now, 
the  word  ''  printer ''  is  not  in  the  Act,  and  as  to  seven  out  of  the 
eight  persons  prosecuted  there  ought  to  have  been  no  prosecution 
at  all.  In  my  opinion,  the  Public  Prosecutor  ought  to  ascertain 
the  names  of  the  persons  whom  it  is  proposed  to  prosecute  before 
he  issues  his  fiat. 

Lord  Coleridge,  C.J. — In  this  case,  with  regard  to  seven  out 
of  the  eight  defendants,  we  are  all  agreed  the  convictions  cannot 
be  supported.  I  agree  entirely  with  what  my  brother  Manisty 
has  said  as  to  this  case  illustrating  the  importance  of  the  names 
of  the  persons  to  be  prosecuted  being  inserted  in  the  fiat  of  the 
Public  Prosecutor.  With  regard  to  the  seven  defendants  who 
are  prosecuted  as  the  printers  or  publishers,  they  were  neither 
printers  nor  publishers,  and  the  smallest  inquiry  by  the  Public 
Prosecutor  would  have  satisfied  him  as  to  this.  With  regard  to  the 
editor,  when  I  look  at  the  Act  the  words  are,  to  my  mind,  per- 
fectly clear.  Sect.  3  says  that,  "  No  criminal  prosecution  shall 
be  commenced  against  any  proprietor,  publisher,  editor,  or  any 
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Rbo.       person  responsible  for  the  pubUoation  of  a  newspaper,  for  any 
Aluson  AMD  ^^^^^  published  therein  without  the  written  fiat  or  allowance  of 
ANOTHER,     the  Director  of  Public  Prosecutions/'    Now,  a  "criminal  pro- 
- — -        ceeding  "  is  a  proceeding  against  an  individual  or  individaals  for 
_J       having  broken  the  law;  and  therefore  the  person  seeking*  the 
Newspaper    fiat  must  kuow,  or  ought  to  know,  whom  he  is  going  to  indict. 
^'Mj^t^^^  He  cannot  indict  'Hhe  editor"  or   "the   printer"   op    '^the 
cutor^OnUs''^  proprietor."     He  must  indict  someone  by  name ;  and  it  follows 
sion  of  names  therefore,  that  the  fiat  must  be  issued  against  the  individaal 
o/_rfe/%»rfan<<  intended  to  be  prosecuted,   by  name*    There  must  bo  some 
''printers^   evidence  before  the  Public  Prosecutor,  and  he  should  ascertain 
U  (r  ^3  y^t.  the  persons  against  whom  he  intends  to  direct  a  prosecution. 
c  60,  s.  3.     In  my  opinion,  therefore,  it  follows  that  the  fiat  here  was  bad 
against  all  the  defendants,  and  that  the  whole  prosecution  foiLs^ 
and  the  convictions  must  be  quashed. 

Oonvictiona  quashed. 
Solicitor  for  the  prosecution,  E.  Dillon  Lewis. 
Solicitors  for  the  editor,  Maddison  and  Oo, 
Solicitor  for  the  printers,  Thomas  Beard, 


^xtX^xcn. 


QUEEN'S  BENCH  DIVISION. 

WedTiesday^  May  1,  1889. 

(Before  Sir  M.  Mobbis,  C.  J.,  O'Bbien,  Johnson^  and  Holmes,  JJ.) 

S.  V.  S.  (a) 

Staying  civil  action  for  unprosecuted  felony — Jurisdiction  of  judge 
at  Nisi  Prius  and  of  Divisional  Court  to  stay  action — Ilxami- 
nation  of  witness  by  commission — Postponement  of  trial. 

Where  a  civil  action  claiming  damages  for  acts  which,  on  the  face 
of  the  pleadings,  amount  to  a  felony,  was  instituted,  and  an 
application  came  before  the  court  for  an  adjournment  of  the 
trial  on  the  ground  of  the  illness  of  a  material  witness : 

Held  {O'Brien,  J,  dissenting),  that  the  court  should  not  of  its  own 
motion,  where  no   application    wa^  m>ade  by  defendant,  and 

(a)  Reported  by  Fbedebick  F.  Leowzoh,  Esq.,  BArrister^t^Law. 
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where  no prosecutionicas pending,  stay  the  action  on  the  ground      S.  v.  S. 
of  the  felony  not  having  been  prosecuted.                                               ^^ 
JSy  the  Court  {Johnson^  J.  dissenting),  that  the  adjournment  should        ' 

be  refused,  Unprosccuted 

Held  by  O^Bri&ii,  /.,  that  the  action  should  be  stayed  '^'^^'^l  f^'^l^^^''' ^^^Jl^^^n"^}^' 

order,  court  to  stem 

€iction  founded 

MOTION  on  behalf  of  the  plaintiff  for  a  postponement  of  the  J,"7^£; 
trial  of  the  action^  and  that  a  commission    should  issne  by  commission 
for  the  examination  of  M.,  a  necessary  witness  for  the  plaintiff,   —Postpone- 
who  was  unable  to  attend  in  court  owing  to  illness.  "''"'  ^-^  '"^• 

The  action  was  in  the  list  for  trial  on  the  80th  day  of  April, 
1889,  when  the  present  application  was  made  to  the  presiding  judge 
(Holmes,  J.),  who  directed  the  application  to  be  moved  before 
the  full  Court,  and  also  requested  counsel  to  be  prepared  to 
argue  the  question  as  to  whether  the  court  should  not  interfere  to 
stay  all  proceedings,  as  the  action  was  for  an  unprosecuted  felony, 
as  appeared  from  the  pleadings. 

The  action  was  for  damages  for  assault  and  battery ;  and  the 
plaintiff  in  her  statement  of  claim  alleged  that  upon  a  certain  day 
the  defendant  assaulted  and  beat  her  by  throwing  her  down  and 
then  and  there  debauching  and  carnally  knowing  her  against 
her  will,  whereby  she  suffered  great  mental  anguish,  disgrace, 
and  bodily  pain,  and  was  injured  in  her  reputation. 

The  defence  was  a  denial  of  the  commission  of  the  acts 
complained  of. 

W.  McLaughlin,  Q.O.  and  Eiffe  for  the  plaintiff  in  support  of 
the  application. — The  evidence  of  the  witness  M.  is  material  and 
necessary,  and  an  affidavit  by  her  medical  attendant  states  that 
she  cannot  possibly  attend  in  court.  It  is  only  fair  that  a  com- 
mission should  issue  for  her  examination  and  a  short  postpone- 
ment for  that  purpose  be  granted.  If  the  commission  is  refused, 
the  trial  should  be  adjourned.  As  to  the  other  matter — as  to 
whether  the  court  should,  of  their  own  motion,  interfere  to  stay 
the  action  —  no  authority  can  be  produced  for  such  a  course; 
in  fact  the  authorities  are  the  other  way.  He  cited  :  Wells  v. 
AbraJiam  (7  Q.  B.  Div.  554) ;  Welloch  v.  Oonstantine  (2  H.  &  C. 
146) ;  Ex  parte  Ball  (10  Ch.  Div.  667) ;  Midland  Insurance  Com- 
pany V.  Smith  (6  Q.  B.  Div.  561) ;  Eoope  v.  D^Avigdon  (10  Q.  B. 
Div.  412. 

TheMacdermot,  Q.O.  and  M,  Bodkin,  contra, — The  plaintiff  has 
not  made  a  sufficient  case  for  the  commission  or  adjournment. 
As  to  the  question  of  staying  the  action,  the  defendant  has  no 
desire  to  have  it  stayed,  and  does  not  intend  to  bring  on  any 
application  for  that  purpose,  but  desires  to  leave  the  matter 
to  the  court  to  adopt  whatever  course  they  consider  proper. 

HoLHES,  J. — ^This  is  an  application  by  the  plaintiff  for  an  order 
to  have  a  witness  examined  by  commission^  with  a  consequent 
postponement  of  the  trial  of  the  action  which  is  listed  for  to-day. 
A  motion  of  this  kind  is,  as  a  rule,  easily  disposed  of;  but  in  the 
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S.  V.  S.     present  case  there  is  a  preliminary  point  of  some  norelty  and 
^^       importance.     The  canse  of  action  is  rape,  that  offence  being  set 

!       forth  in  the  statement  of  claim  as  nneqaivocally,  and  almost  as 

Unprosecuted  technically,  as  it  'would  be  in  an  indictment.     It  occurred  to  me 
'^^^dicii^^a''  yesterday,  when  giving  leave  to  serve  the  notice  for  to-day,  that 
court  to  stay  the  court  might  consider  themselves  bound  to  restrain  further 
action  /o«n(&rf  proceedings  in  the  action,  and  I  asked  Mr.  McLaughlin  to  be 
^onff^tne'  P^^P*'^^^  ^  P^®  ^B  somo  assistance  on  this  point.     Accordingly 
by  commission  ^^  ^^^  dealt  with  it  in  his  argument.     The  proposition  that  a 
—Postpone'  civil  remedy  for   a   wrong  which  is  also  a  felony  is  suspended 
meni  of  trial,  until  the  wrongdocr  has  been  prosecuted,  has  been  long  familiar 
to  the  reader  of  legal  text-books;  but  at  all  times  there  was 
considerable  doubt  as  to  how  the  rule  should  be  enforced,  and 
latterly  the   soundness  of  the  rule  itself  has    been    called    in 
question.     It  was  decided  at  an  early  period  that  it  could  not  be 
relied  on  by  way  of  plea ;  and  although  in  Wellock  v.  Oonatantine 
(2  H.  &  G.  146)  a  plaintiff  in  an  action  similar  to  the  present 
was   nonsuited  by  the  judge,  I  do  not  think  that  such  a  coarse 
would  now  be  supported.      Most  of  the  earlier  decisions    are 
collected  in  Wells  v.  Abraham  (L.  Rep.  7  Q.  B.  564).     From 
that  case  and  the  later  authorities  referred  to  by  Mr.  M'Langhlin 
ib  appears,  I  think,  that  the  rule  has  generally  been  laid  down  too 
broadly.     I  think,  however,  it  also  appears  that  the  court,  under 
their  summary  jurisdiction,  have  power  to  restrain  the  trial  of  an 
action  brought  for  a  civil  injury  amounting  to  a  felony ;  and  that 
this  jurisdiction  will  bo  exercised,  not  under  all  circumstances 
and  in  all  cases,  but  when  it  is   required  in   the   interests  of 
justice.     The  court  might,  I  think,  without  any  application  and 
of  their  own  motion,  stay  an  action  of  this  kind  in  a  proper  case 
for  doing  so,  as,  for  example,  when  it  appeared  that  a  criminal 
prosecution  was  actually  pending.     In  the  present  instance  there 
is  no  pending  prosecution;  nor  is  there  any  reason  to  believe 
that  one  will  be  begun.     We  have  no  power  to  institute  such  a 
proceeding.      The   defendant  has  made    no  application   for    a 
restraining  order,  and  he  tells  us  that  he  does  not  intend  to  do  so. 
Under  these  circumstances  I  do  not  see  how  it  would  further 
public  justice  for  us  to  interfere;  and,  apart  from  any  right  which 
the   plaintiff  may  possess,    the   defendant   might    be    seriously 
prejudiced  by  our  preventing  the  trial  of  the  action.     I  therefore 
deal  with  the  application  on  its  merits.     For  reasons  mentioned 
in  the  course  of  the  argument  and  acquiesced  in,  as  I  under- 
stand, by  Mr.  M'Laughlin,  a  commission  ought  not  to  issue. 
Treating  the  motion  as  one  for  a  postponement  of  the  trial,  I  doubt 
if  the  application  is  made  in  good  faith,  and  I  am  of  opinion  that 
no  suflScient  grounds  are  laid  for  it.     The  proposed  witness  has 
been  ill  for  a  considerable  time,  and  it  has  been  known  for  at 
least  a  few  days  that  she  would  be  unable  to  attend.     Yet  no 
mention  of  this  was  made  when  the  case  was  in  the  list  for  trial 
this  day  week,  and  when  the  defendant  consented  to  an  adjourn- 
ment on  the  grounds  of  the  plaintiff's  solicitor  having  met  with 
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an  accident.     The  first  intimation  is  given  by  the  service  o(  this      S.  v.  S. 
notice  on  the  eve  of  the  day  fixed  for  the  adjourned  trial.     There        *7T7 

is  no  donbt   an  allegation  in  an   affidavit  that  the   witness  is        \ 

material  and  necessary^  and  that  it  is  intended  to  examine  her.   Unproseaued 
But  neither  in  the  affidavit  nor  at  the  bar  is  the  nature  of  her^'^^'T'^""*" 
evidence  suggested^  nor  is  the  court  given  any  idea  of  the  point  c^Ji  ^tosLy 
to  which  her  testimony  will  be  directed.     We  have  no  means  of  action  founded 
judging  of  the  materiality  of  the  evidence,  and  in  a  case  of  this  ^?"  Examina- 
kind  I  am  of  opinion  that  something  more  is  required  than  the  ^^commLs^ 
common  form  of  averment  with  which  we  used  to  be  familiar  in  -^Pottpone- 
venue  motions,  but  which  is  now  but  little  regarded.     For  these  "**"^  ^^  ^'^'^ 
reasons  I  think  the  application  ought  to  be  refused. 

Johnson,  J. — ^The  present  motion  is  for  a  commission  to 
examme  a  person  resident  in  Dublin,  who  is  stated  by  affidavit 
not  contradicted  to  be  a  material  and  necessary  witness  for  the 
plaintiff  in  this  action,  and  in  a  state  of  health  which  precludes 
her  appearance  in  court  as  a  witness  in  the  case  which  is  for  trial 
this  day.  I  think  that  motion  must  be  refused,  but  I  think  there 
should  be  a  reasonable  postponement  of  the  trial  on  the  ground 
of  the  impracticability  of  the  present  attendance  of  this  witness 
at  the  trial.  As  to  the  late  period  of  the  application,  that  can  be 
met  by  the  terms  on  which  the  postponement  might  be  granted, 
and  if  it  be  considered  that  the  affidavit  does  not  in  sufficient- 
detail  show  how  the  witness  is  so  material  and  necessary,  the 
plaintifi*  might  supply  that  at  once  by  a  further  affidavit.  On  the 
other  point — viz.,  the  nature  of  the  action  as  disclosed  in  the 
statement  of  claim — I  do  not  think  that  on  this  motion  the  court 
ought  to  interfere  summarily  to  stop  the  action. 

Sir  M.  Morris,  C.J. — I  concur  with  my  brother  Holmes  in  his 
view  that,  as  there  is  no  application  before  the  court  to  stay  this 
action  on  the  grounds  mentioned  during  the  arguments,  we 
should  not  do  so  of  our  own  motion.  I  decline  to  aecidc  on  the 
present  application  what  the  court  should  do  as  to  restraining  an 
action  in  which  a  party  institutes  a  civil  action  for  felonious  acts. 
It  is,  no  doubt,  a  rule  of  law  that  a  civil  action  should  not  be 
prosecuted  before  the  criminal  proceedings  in  respect  of  such 
acts  are  at  an  end.  At  present  how  is  that  rule  of  legal  policy  to 
be  carried  out  in  this  action  ?  I  do  not  intend  to  investigate  on 
a  motion  such  as  this  that  question.  That  difficulty  was  felt  by 
the  court  in  the  case  of  Wells  v.  Abraham  (7  Q.  B.  Div.  554). 
[His  Lordship  read  portions  of  the  judgments  in  that  case.] 
There  it  was  stated  by  Blackburn,  J.,  at  p.  562,  that  the  only 
remedy  was  by  an  application  to  the  summary  jurisdiction  of  the 
court  for  such  an  order,  not  as  here  incidentally  on  an  application 
for  a  commission  to  examine  a  witness  or  to  postpone  the  trial. 
I  guard  myself  against  expressing  any  view  or  opinion  as  to 
what  course  I  would  pursue  on  an  application  to  stay  this  action 
— or  any  such  action — if  such  were  made  on  the  ground  that  it 
deals  with  acts  of  a  felonious  nature.  Dealing  with  the  applica- 
tion as  if  it  was  one  of  the  ordinary  character  for  a  postponement, 
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^  ''■  ^      alttough  in  terms  it  seeks   merely  for  a  cotomisBion  (but  the 

1883.        letter  was  hardly  contended  for  seriously),  I  am  of  opinion  tbat  a 

— -        postponement  should  not  be  granted  except  for  very  good  cause. 

UaiiroHciittd  Here  the  postponement  is  asked  for  at  the  last  moment — the 

d^Bo?"" '^"y  °^  *""^ — °°  grounds  which  have  a  certain  air  of  improba- 

couri  to  Slav   biiity — the  illness  of  a  person  who  admittedly  baa  been  ill  for  a 

<ir//on /oanAJ  long  time  past,  and  the  materiality  of  whose  evidence  ia  in  no 

"ucB  of^tn^  ^^y  proved.     For  tho  bald  affidavit  of  the  plaintifTs  solicitor  ia 

ly  commiuion  Qot  at  all  Sufficient.     The  result  of  our  decision  will  be  no  rnle  on 

—PnipoiK-   the  application. 

iittueftrw.  O'Bkien,  J. — If  I  Were  called  upon  to  express  any  opinion 
upon  the  obeervationa  of  my  brother  Johnson,  J.,  as  to  whether 
a  sufficient  cause  has  been  shown  for  an  order  for  postponement 
of  the  trialj  I  could  not  agree  with  his  view.  There  is  no  statement 
before  ua  as  to  what  ia  the  necessity  for  M.'a  evidence,  and 
even  though  the  solicitor  for  the  plaintifif  has  made  an  affidavit, 
he  does  not  state  what  her  evidence  would  be.  The  fact  also 
that  the  alleged  acts  took  place  a  considerable  time  ago,  and  that 
the  postponement  is  asked  for  the  purpose  of  examining  by  cona- 
mission  this  lady,  who  admittedly  has  been  suffering  from  her 
present  illness  for  a  conaiderable  time  pa-st,  all  raise  a  strong 
suspicion  aa  to  the  hona  fides  of  the  present  application,  and  seem 
to  indicate  that  there  is  some  purpose  other  than  tlmt  pnt  for- 
ward as  the  groand  for  the  present  motion.  I  consider  on  the 
other  band  that  the  case  cannot  at  all  be  provided  for  by  a  post- 
ponement, for  I  entertain  an  opinion  founded  upon  the  pohcy 
of  the  criminal  law  and  the  practice  which  has  existed  for  very 
many  yeara  in  thia  country,  and  which  practice  mnst  to  a  large 
extent  depend  upon  experience  and  tradition  that  where  the 
court,  from  information  before  it,  see  that  acts  of  a  grave 
criminal  nature  are  charged  against  a  party  in  a  civil  action,  they 
will  in  view  of  the  enonnous  importance  of  the  matter  to  the 
administration  of  justice  restrain  the  proceedings  until  the 
criminal  matter  ia  disposed  of.  And  in  my  opinion  it  resnlts 
from  the  very  natnre  of  the  action  of  the  court,  and  from  the 
necessity  of  the  caae,  becanse  the  defendant  may  have  very 
strong  interest  not  to  stir  in  the  matter,  and  the  Crown  of  course 
does  not  appear,  that  the  court  will  exercise  tbat  authority  of  their 
own  motion  and  independently  of  any  apphcation  from  any  party. 
Accordingly,  I  am  of  opinion  that  the  present  action  shonld  be 
restrained  until  further  order. 

Application  refused. 
Solicitor  fop  the  plaintiflF,  J.  D.  Rosenthal. 
Solicitor  for  the  defendant,  Tkos.  O'Meara. 
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ftrelanlr. 

QUEEN^S  BENCH  DIVISION. 

Feb.  15  and  16,  1889. 

(Before  Morris,  O.J.,  O'Bribn,  Murphy,  and  Johnson,  JJ.) 

Reg.  v.  The  Justices  of  Carrick-on-Suir.  (a) 

Justices  at  petty  sessions — Jurisdiction  to  convict  in  absence  of 
person  charged — Adjournment  in  absence  of  person  charged. 

Whei'e  a  defendant,  having  appeared  in  answer  to  a  summons 
before  justices  at  petty  sessions,  during  the  hearing  of  tJie  case 
forcibly  leaves  the  court^  the  justices  wmj  adjourn,  and  at  the 
adjourned  sitting  of  the  court,  if  the  defendant  do  not  appear, 
may  in  his  absence  convict  him  of  the  offence  with  the  commis- 
sion of  which  he  was  charged. 

APPLICATION  under  20  &  21  Vicfc.  c.  43,  s.  5,  for  a  rule 
calling  upon  the  justices  who  presided  at  Carrick-on-Suir 
Petty  Sessions  to  show  cause  why  they  should  not  state  a  case  for 
the  opinion  of  one  of  the  Superior  Courts  of  law  in  relation  to  the 
conviction  by  them  of  the  defendant,  Mr.  Wm.  O^Brien,  M.P., 
they  having  refused  to  do  so  under  the  following  circumstances : 

The  defendant  was  summoned  to  appear  upon  the  24th  day  of 
January,  1889,  before  the  justices  upon  a  complaint,  wherein  ho 
was  charged  with  having  conspired  to  induce  certain  persons  not 
to  take  evicted  farms,  being  an  oflfence  within  sect.  2  of  tho 
Criminal  Law  and  Procedure  (Ireland)  Act,  1887  (50  &  51  Vict. 
c.  20),  and  punishable  upon  summary  conviction  under  such  Act, 
in  which  is  incorporated  the  provisions  of  the  Petty  Sessions 
(Ireland)  Act,  1851  (14  &  15  Vict.  c.  93). 

Upon  the  hearing  of  summons  the  defendant  appeared,  and 
evidence  was  given  on  the  part  of  the  Crown  to  sustain  the 
charge. 

Upon  completion  of  the  case  for  the  Crown  the  defendant's 
counsel  stated  to  the  justices  that  no  evidence  would  be  produced 
for  the  defence,  and  at  this  period  a  disturbance  took  place  in  the 
gallery  or  some  other  part  of  the  court,  and  thereupon  the 
justices  ordered  the  gallery  to  be  cleared.  The  defendant  then 
proceeded  to  leave  the  court,  although  ordered  by  the  justices  to 

(a)  Reported  by  Fbedbbiok  F.  Lkdwich,  Esq.,  Bftrriater-at-Law. 
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Rko.        remain,  and,  notwithstanding  the  eflforts  to  detain  him  made  by 
The  Justices  ^^^  constables  present,  forcibly  left  the  court. 
ofCarbick-       The  presiding   justices  thereupon   issued  a  warrant  for    his 
oN-SuiR.     arrest,  and  in  open  court  adjourned  the  hearing  until  the  following 

1889.    ^^y* 

— '  Upon  the  following  day  the  defendant,  being  still  at  large  and 

Jurisdiction  —  not  appearing  when  called  upon  to  do  so,  was  sentenced  by  the 

,l?ff«ff  ""^    court  to  a  term  of  four  months  imprisonment  without  hard  labour^ 

Power  of  petty  and  was  Subsequently  arrested  and  imprisoned. 

sessions  to         T.  M.  Heahj  for  the  defendant,  in  support  of  the  application. — 

"^^^^r^    Under  sect.  9  of  14  &  15  Vict.  c.  93,  the  defendant  should    be 

convict,        A  •    J  •  T       t  •  1  ^m_ 

tried  in  open  court.  In  this  case  tho  court  was  not  open,  as  tno 
justices  ordered  it  to  be  cleared.  Under  the  same  Act  (sect.  20) 
all  adjournments  should  be  made  in  the  presence  of  tho  parties  ; 
in  this  case  the  defendant  was  absent  when  the  adjournment  took 
place.  Even  assuming  that  the  defendant  was  bound  to  remain 
in  court,  the  justices,  if  he  did  leave,  had  no  power  to  proceed  in 
his  absence  after  an  adjournment,  as  there  is  no  such  power  given 
in  the  statute  under  which  they  acted  (the  Petty  Sessions 
(Ireland)  Act,  1851),  although  there  is  in  the  Petty  Sessions  Act 
in  force  in  England,  which  indicates  that  without  an  express 
enactment  the  power  would  not  exist  under  the  Irish  procedure. 

Peter  O'Brien,  Q.C.  (A.-G.),  with  him  W,  Ryan,  Q.C.,  and 
E,  Carson,  for  the  Crown.  —  The  defendant  was  properly 
convicted,  and  the  justices  had  full  power  to  remove  any 
persons  creating  a  disturbance  in  court.  The  defendant^ 
having  surrendered  in  accordance  with  the  summons,  could 
not  by  forcibly  leaving  the  court  oust  the  jurisdiction  of  the 
justices. 

Morris,  C.J. — In  this  case  an  application  has  been  made  on 
behalf  of  the  defendant  under  the  statute  20  &  21  Vict.  c.  43,  s.  5, 
for  a  rule  to  compel  the  justices  who  heard  the  case  to  state  a  case 
in  reference  to  the  conviction  of  the  defendant.  The  court  have 
heard  the  case  very  fully  argued,  and  the  result  of  our  judgment 
is  adverse  to  the  application.  It  appears  that  the  defendant,  Mr. 
W.  O^Brien,  was  summoned  for  a  breach  of  the  2nd  section  of  the 
Criminal  Law  and  Procedure  (Ireland)  Act,  1887,  sub-sect.  1, 
and  the  summons  served  on  the  defendant  followed  the  words  of 
that  sub-section,  and  I  am  not  aware  that  any  objection  had  been 
made  by  counsel  who  appears  in  support  of  this  application  as  to 
the  terms  of  that  summons,  nor  do  I  see  how  there  could  have 
been,  as  the  summons  followed  the  words  of  the  sub-section 
itself.  The  summons  is  dated  the  9th  day  of  January,  1889, 
and  the  defendant  was  summoned  to  appear  before  the 
justices  on  the  24th  day  of  January,  1889.  There  was  thus 
an  interval  of  a  fortnight,  and  it  is  said  that  he  was  not 
bound  to  obey  the  summons.  I  shall  treat  the  case  as  if  that 
were  so ;  and  that  possibly  he  was  not  bound.  It  is  said  that  he 
attended  out  of  courtesy  to  the  summons.  Well  possibly  the 
summons  was  issued  out  of  courtesy^  but  at  all  events  the  defen- 
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dant  attended.      But  whetber  the  sammons  was  good  or  bad^         Rn. 
I  imagine   that  it  is  now  law  sufficiently  well  established  that  <j,^  jubtiobs 
a  person  who    appears    in   answer  to   a  sammons,   and  takes  ofOarrick- 
his  trial   and  his  chance  of  acquittal,  is   considered  as  having     on-Suir. 
waived  any  objection  to  the  summons.      No  objection  appears        ^^ 

to  have  been  made  at  the  trial.      If  there   was   any  it   could        ! 

have  been  made  at  the  trial,  but  the  trial  went  on,  and  Jurisdiction  — 
it  is  now  said  that  there  was  a  mis-trial,  and  Mr.  Healy^s  "f*^^^ 
application  is  now  ma^e  on  the  ^yround  of  mis-trial,  and,  Power  of  pett^ 
secondly,  on  the  ground  that  the  conviction  was  bad.  I  sessions  to 
gather  from  Mr.  Healy's  argument  that  he  grounded  his  appli-  "^^^^^/*"^ 
cation  as  to  mis-trial  on  two  propositions:  first,  that  the  case 
was  heard  in  a  closed  court ;  and,  secondly,  that  the  case  was 
determined  in  the  absence  of  the  defendant.  The  trial  having 
proceeded  up  to  the  point  stated  by  the  justices  on  the  order,  and 
as  sworn  by  the  head  constable  who  was  in  charge  of  the  court ; 
the  evidence  having  closed,  and  no  oflFer  of  evidence  on  the  part 
of  the  defendant  having  been  made,  except  some  illusory  and 
evidently  not  band  fide  suggestion  as  to  summoning  certain 
persons,  and  the  case  having  reached  that  stage,  a  remark  was 
made  which,  at  all  events,  led  to  an  interruption  from  the  gallery 
— the  magistrates  thereupon,  in  their  discretion,  directed  the 
gallery  to  be  cleared.  There  is  some  question  as  to  whether  the 
justices  said  the '^ gallery '^  or  ''the  court '^  should  be  cleared, 
but  neither  in  the  affidavit  made  by  the  firm  of  the  solicitors  in 
the  case  nor  in  the  affidavit  made  by  the  head  constable  does  it 
appear  that  the  order  finally  given  was  other  than  that  the  gallery 
should  be  cleared.  How  could  the  business  of  any  court  be 
carried  on  if  the  iudicial  tribunal  presidine:  were  not  entitled  to 
keep  order  ?  If  the  presiding  tribanal  d^es  nob  possess  sach 
power  the  proceedings  of  the  court  might  degenerate  into  a 
brawl,  or  perhaps  culminate  in  a  riot.  The  order  was  given  to 
clear  the  gallery,  and  the  defendant  had  waived  any  right  to 
object  to  the  legality  of  the  summons.  The  order  to  have  the 
gallery  cleared  having  been  given,  Mr.  O'Brien,  the  defendant, 
and  his  counsel  left  the  court.  I  need  not  refer  to  the  circum- 
stances under  which  that  leaving  took  place.  I  will  apply  to  it 
the  expression  that  counsel  used,  "  They  left  the  court.*'  Well, 
having  left  the  court,  the  case  was  practically  concluded  except 
as  to  the  giving  of  judgment  and  sentence.  It  is  said  that  the 
public  were  not  admitted,  but  in  this  case  some  of  the  public  who 
had  been  admitted  having  misconducted  themselves,  were  put 
out.  The  second  objection  was,  that  the  final  part  of  the  pro- 
ceedings took  place  in  the  defendant's  absence.  Now,  in  my 
opinion,  the  defendant  having  once  appeared,  the  case  could  have 
gone  on  after  that  even  in  his  absence,  and  there  is  express 
authority  for  this.  We  are  all  of  opinion  therefore  that^  the 
defendant  having  attended,  the  case  could  afterwards  go  on  in 
his  absence.  The  law  of  England  requires  that  a  party  charged 
shall  be  heard  before  he  is  condemned,  unless  through  some 
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Rm.        default  of  his  own.     In  this  case  it  is  argaed  that  the  defendant 

Thb  Jukticbs  ^^  °^^  legally  summoned,  but  the  fact  is  that  he  appeared,  the 

OF  Oareick-  case  was  heard  in  his  presence ;  he  took  his  chance,  but  by  his 

oN-SuiK.      own  default  he  chose  to  leave  contrary  to  the  direction  of  the 

^^       justices,  who  requested  him  to  remain.     In  fact  an  effort  was 

made  to  detain  him  forcibly — one  policeman  attempted  to  do  so. 

Jurisdiction  —  and  the  other  was  knocked  down,  and  the  defendant  left.     That 
^^^1    was  his  (the  defendant's)  own  default.     The  defendant  haying 
Power  of  petty  appeared  to  the  summons  he  was  exactly  in  the  same  position 
sessions  to     as  if  he  had  been  most  properly,  legally,  and  technically  sum- 
^ ^^w^cu       ™^^®^  without  the  slightest  irregularity;  but  he  chose  to  go 
away,  and  when  persons  choose  to  take  a  certain  course  they 
must  take  the  benefits  with  the  losses.     In  Ditton's  case  (reported 
in  2  Salk.  490),  which  was   a  case  between  a  master  and  his 
apprentice,  it  was  ordered  that  the  apprentice  should  be    dis- 
charged on   the  appearance  of  the    master.      The    master  was 
bound  over  to  appear,  but  he  did  not,  and  it  was  held  that  the 
master    could  not  be  allowed   to   take   advantage   of  his    own 
obstinacy.     In  the  present  case  it  appears  to  me  a  fortiori  that, 
the  defendant  having  appeared,  having  submitted  to  the  tribunal, 
and  the  case  having  been  heard,  and  heard  out  practically  to  the 
very  end,  so  that  in  reality  we  are  not  called  on  at  all  to  go  into 
those  old  cases  to  show  that  the  case  might  have  been  heard   in 
the  absence  of  the  defendant;  he  having  attended  and  submitted 
to  the  jurisdiction,  and  having  waived  any  irregularity  as  to  the 
summons,  the  court  had  proper  jurisdiction  to  deal  with  the 
case.     The  object  of  the  summons  was  to  enforce  attendance, 
and  that  attendance  was  enforced  was  evidenced  by  the  fact  that 
the    defendant  was  present.      It  is   sworn,  and  not  practically 
denied,  that  the  whole  case  was  substantially  over  at  the  time  the 
defendant  left.     Not  a  single  deposition  or  matter  took  place 
after  the  defendant  had  withdrawn.     The  defendant  only  with- 
drew at  the  termination  of  the  case,  and  when  the  only  point  of 
importance  was  the  judgment,  followed  by  sentence.     If  that  is 
the  statement  of  the  case,  what,  then,  can  become  of  the  objec- 
tion of  the  mis-trial — as  to  its  having  taken  place  in  defendant's 
absence  ?     The  authorities  show  that  it  might  have  taken  place 
in  his  absence,  but,  in  point  of  fact,  it  took  place  in  his  presence. 
The  only  thing  that  took  place  in  his  absence  was  the  judgment, 
followed  by  sentence,  and,  in  my  opinion,  to  compel  the  magis- 
trates, under  the  circumstances,  to  state  a  case  under   the  6th 
section  would  be  a  very  questionable  proceeding  indeed,  and, 
speaking  for  myself,  it  is  very  questionable  whether  these  matters 
could  properly  be  the  subject-matter  of  an  application  under  the 
statute  20  &  21  Vict.  c.  43.     For  the  matters  contemplated  by 
that  Act  are  questions  raised  at  the  trial,  on  which  the  jastices 
might  have  arrived  at  an  erroneous  determination  of  the  case, 
whereas  the  questions  raised  by  Mr.  Healy,  if  there  were  any- 
thing in  them,  are  questions  which  might  rather  be  raised  by 
certiorari.     I  may  mention  that  my  brother  Murphy,  who  alao 
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heard  the  case  argued,  desires  me  to  say  that  he  concnrs  in  oar        Req. 

jadgment.  t^^^  jugncEB 

O'Brikn  and  Johnson,  JJ.  concurred.  of  Oarrick- 
Solicitor  for  the  defendant,  M.  Healy.  on-Suik. 

Solicitor  for  the  Crown,  Oeorge  BoUon.  ^^ 

Jurisdiction  — 
Absence  of 
prisoner — 

Power  of  petty 

sessions  to 

adjomm  and 

convict. 


QUEEN'S  BENCH  DIVISION. 

Monday,  Jan,  28. 

(Before  Huddleston,  B.  and  Wills,  J.) 

Dyson  v.  Mason,  (a) 

*'  Gaming  " — Oains  of  skill  played  for  money — Licensing  Act, 
1872  (-^5  ^  36  Vict,  r.  94),  s,  17 — Suffering  gaming  on  licensed 
premises, 

Tlie  appellant,  a  licensed  person,  suffered  to  be  played  on  a  billiard 
table  on  his  licensed  premises  a  game  called  "  shittle-pooV  The 
players  at  the  commencement  of  the  gams  each  paid  a  certain  sum 
into  the  pool,  and  also  a  halfpenny  each  for  the  use  of  the  table  ; 
the  winner  of  the  game  received  tlie  total  amount  in  the  pool, 

Hdd,  that  the  appellant  was  rightly  convicted  of  suffering  gaming 
on  licensed  premises  under  85  Sr  36  Vict,  c,  94,  s,  17. 

THIS  was  a  case  stated  by  the  justices  for  the  city  of  Norwich, 
under  20  &  21  Vict.  c.  43,  and  42  &  43  Vict.  c.  49,  the 
facts  of  which  were  in  substance  as  follows  : — 

On  the  26bh  day  of  October,  1888,  the  appellant  appeared 
before  the  court  of  summary  jurisdiction  on  a  summons  issued  on 
the  information  of  the  respondent,  an  inspector  of  police  of  the 
city  of  ftTorwich,  charging  the  appellant  for  that  he,  on  the  19th 
day  of  October,  1888,  then  being  a  licensed  person  for  the  sale  of 
intoxicating  liquors  by  retail,  to  be  consumed  in  his  house  and 
premises,  did  unlawfully  suffer  gaming  to  be  carried  on  on  his 
said  licensed  premises,  contrary  to  sect.  17  of  the  Licensing  Act, 
1872  (35  &  36  Vict.  c.  94). 

At  the  hearing  of  the  information  the  respondent  proved  that 
the  appellant  was  a  person  duly  licensed  for  the  sale  of  intoxi- 
cating liquors  by  retail,  to  be  consumed  in  the  house  and  premises 
in  his.  occupation,  called  the  Oak  Shades  public-house,  Norwich, 
and  had  a  billiard  table  in  his  house, 

(a)  Reported  by  W.  H.  HoBSf  all,  Esq.,  Barrister-at-Law. 
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Dtson  On  the  19fch  day  of  October,  1888,  between  four  and  five  ia  the 

Mason       afternoon,   the  appellant  and   two  young   men   played  on    the 

1*       billiard  table  several  games  of  '^  skittle-pool ;  '^  one  or  two  games 

1889.        were  played  for  the  stakes  of  threepence  each  (and  one  halfpenny 

GaminQ^    each  for  the  use  of  the  table),  the  next  game  was  played  for  the 

Suffering'     Stakes  of  sixpence  each,  and  a  farther  game  for  the  stakes  of  one 

pamina  on     shilling  each. 

mh^^Game       ^^^  stakes  were  placed  on  the  mantelpiece  and  the  money  was 

of  skiil  playtd  taken  by  the  winner.     The  money  paid  for  the  use  of  the  table 

for  mvney-^   was  taken  by  the  billiard  marker.     The  witnesses  stated  that 

*'  'S/aV//e-/xw/."  there  was  no  betting,  but  there  were  other  young  men  in  the 

billiard-room. 

It  was  admitted  on  behalf  of  the  appellant  that  the  game  of 
^^skittle-pool  "  was  played,  as  alleged  by  the  respondent;  but  it 
was  contended  that,  as  the  appellant  was  lawfully  entitled  to 
keep  a  billiard  table  in  his  house,  the  table  could  be  lawfully  used 
for  billiards,  or  any  other  game  of  the  like  kind  or  character,  and 
that  "  skittle-pool,^^  which  was  not  a  game  of  chance,  but  was  a 
game  of  pure  skill,  was  one  of  such  games,  and  that  playing  that 
game  for  small  stakes  in  a  public-house  for  recreation  and  amuse- 
ment was  not  gaming  within  the  meaning  of  sect.  17  of  the 
Licensing  Act,  1872.     There  was  no  evidence  before  the  court 
that  '^  skittle-pool ''  was  a  game  of  skill. 

The  majority  of  the  court  of  summary  jurisdiction  were  of 
opinion  that  the  appellant  was  guilty  of  the  offence  charged 
against  him,  on  the  ground  that  playing  games  for  money  in 
public-houses  had  a  tendency  to  injure  public  morals,  and  the 
facts  showed  that  the  charge  was  one  that  the  section  of  the  Act 
under  which  the  information  was  laid  was  intended  to  provide 
against. 

The  minority  of  the  court  were  of  opinion  that  the  game  played 
was  a  pure  game  of  skill,  and  was  not  gaming  within  the  Act^ 
and  the  appellant  ought  not  to  be  convicted. 

The  court  of  summary  jurisdiction  convicted  the  prisoner. 
The  question  of  law  for  the  opinion  of  the  court  was,  whether 
playing  skittle-pool  on  a  billiard  table  for  money  in  places 
licensed  for  the  sale  of  intoxicating  liquors,  as  set  out  in  this 
case,  was  ^' gaming '*  within  the  meaning  of  sect.  17  of  the 
Licensing  Act,  1872. 

Poland,  Q.O.  {Candy,  Q.C.  with  him)  for  the  appellant. — The 
question  in  this  case  is,  whether  playing  for  stakes  on  a  billiard 
table  in  a  public-house  is  a  contravention  of  sect.  17  of  the 
Licensing  Act,  1872.  That  section  provides  that,  ''if  any 
licensed  person  suffers  any  gaming  or  any  unlawful  game  to  be 
carried  on  on  his  premises  he  shall  be  liable  to  a  penalty  not 
exceeding  for  the  first  offence  ten  pounds,  and  not  exceeding  for 
the  second  and  any  subsequent  offence  twenty  pounds.*'  This 
was  just  as  much  a  game  of  skill  as  the  ordinary  game  of  billiards 
is.  [Wills,  J. — Is  it  essential  for  a  game  to  be  played  for 
money  in  order  to  be  an  unlawful  game  ?]  No :  {Jenks  v.  Turpin, 
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50   li.  T.  Rep.  N.  S.  808 ;  13  Q.  B.  Div.  505.)     Hawkins,  J.  Dyson 

Bams  up  what  are  unlawful  games ;  bat  the  appellant  here  has  mason 

been  convicted  of  suffering  gaming,  not  of  playing  an  unlawful         1* 

^aine.     He  must  really  be  guilty  of  conduct  which  would  make  1880. 

him  the  keeper  of  a  common  gaming-house  in  order  to  sustain  ^^,~~_ 

this  conviction.     It  cannot  be  said  that  the  house  was  being  used  Suffenng 

as  a  common  gaming-house  because  a  game  of  pool  of  this  class  gaminrj  on 

was  allowed.  mU^^Game 

R,   8.  Wright  for  the  respondent. — There  is  nothing  contrary  of  skilf  placed 

to  law  in  people  playing  billiards  or  pool  for  money  in  their  own  /w  money-^ 

houses  or  at  licensed  billiard-rooms  where  no  intoxicating  liquors   'S««"«-;^ow- 

are  sold.     Gaming  includes  playing  a  lawful  game  for  money  (Reg. 

V-  Ashton,  1  E.  &  B.  286 ;  22  L.  J.  1,  M.  C),  in  which  case  Lord 

Campbell,  C.J.  says  in  the  course  of  his  judgment :  ^^  If  money 

were  staked,  that  would  be  gaming.''      The  same  judge  says 

a^ain  in  Parsons  v.  Alexander  (24  L.  J.  277,  Q.  B. ;  1  Jur.  N.  S. 

660)  :  '^  Billiards  is  a  lawful  game,  but  there  may  be  gaming  at 

a  lawful  game,  and  the  evidence  here  shows  that  the  money  was 

lost  by  playing  at  billiards  in  the  usual  way,  the  players  betting 

on  successive  games,  and  I  take  it  that  that  clearly  is  gaming.'' 

In  Patten  y.  Rymer  (2  L.  T.  Rep.  N.  S.  352  ;  3  E.  &  B.  1 ;  29  L.  J. 

189,  M.  C),  in  the  course  of  the  argument,  Wightman,  J.  says: 

"In  Bichardson's  Dictionary  'to  game'  is  defined  'to  play  for 

money,' "  and  Crompton,  J.  in  his  judgment  says, ''  as  my  brother 

Wightman  has  pointed  out,  playing  for  money   is   gaming " : 

{Danfovd  v.  Taylm-y  20  L.  T.  Rep.  N.  S.  483  ;  Luffr.  Leaper,  36 

J.  P.  773 ;  Hare  v.  Osborne,  34  L.  T.  Rep.  N.  S.  294.)     In  Bew 

V.  Harston  (89  L.  T.  Rep.  N.  S.  233;  3  Q.  B.  Div.  454)  the 

point  was  first  raised  by  Cockburn,  C.J.  that  there  could  be  no 

gaming  where  there  was  no  element  of  chance  in  the  game. 

But  there  has  been  no  case  before  or  since  to  support  that  view. 

Candy  in  reply, 

HuDDLBSTON,  B. — The  question  reserved  for  our  consideration  in 
this  case  is  whether  playing  a  game  called  *'  skittle-pool "  for 
money  is  ''gaming"  within  the  meaning  of  sect.  17  of  the  Licens- 
ing Act,  1872.  The  game  of  "skittle-pool"  appears  to  be  a  species 
of  billiards,  being  plaved  on  a  billiard  table,  and  may  be  properly 
described  as  a  game  of  skill.  In  this  case  the  game  has  been  played 
for  money  j  several  persons  took  part  in  it,  each  paying  a  sum 
of  money  into  the  pool,  and  the  winner  of  the  game  taking  what 
was  in  the  pool.  The  justices  have  found  these  facts  and  asked 
us  if  this  is  gaming.  The  stakes,  it  is  true,  were  small,  but  that 
is  not  material ;  it  was  in  fact  a  game  played  for  money,  and  the 
question  is,  whether  the  justices  were  right  in  convicting  the 
appellant,  a  licensed  person,  under  sect.  17  for  suffering  gaming 
on  licensed  premises.  In  the  case  of  Bew  v.  Harston  (39  L.  T. 
Rep.  N.  S.  233 ;  3  Q.  B.  Div.  454)  Cockburn,  C.J.  and  Mellor,  J. 
differed  as  to  what  constituted  gaming.  Mellor,  J.  held  that  a 
hcensed  person  who  suffered  a  game  called  puff  and  dart  to  be 
played  for  a  rabbity  which  was  purchased  with  the  money  paid  by 
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DwoK       the  different  players  as  entrance  money,  on  his  licensed  premises, 

IUahom        ^^^  rightly  convicted  of  suffering  "gaming"  on  his  premises 

'       within  the   meaning   of  this   section.     Cockbum,  C.J,   was    of 

1888.        opinion  that  there  must  be  some  element  of  chance  in  the  g-jime. 

f'     -    But  this  latter  view  is  not  supported  by  any  authority.     As  far 

Sn^esing     back  fts  1852,  it  was  said  by  Lord  Campbell,  C.J.  in  S^g-  v.  AslUon 
gamimon     (1  E.  &  B.  28(i  ;  22  L.  J.  1,  M.  C.)  that  playing  dominoes  where 
'^_.T''    money  was  staked  would  be  gaming.     In  the  case  of  Parsoiia  v. 
0/  AW  phsBd -Alexander  (24  L.  J.  277,  Q,  B. ;  1  Jur.  N.  S.  66U}  it  was  held 
jfe'  monqr—    that  the  plaintiff  could  not  recover  money  won  from  the  defen- 
iUle-poo.    ^^jj).    ^(^    billiards,    on    the    ground   that  it  was  money  won    by 
gaming.     And  in  Patten  y.  Jlymer  (2  L.  T.  Itep.  N.   S.   352; 
3  E.  &  E.  1)  both  Wightman  and  Compton,  JJ.  say  that  playing 
cards  for  money  is  gaming.     These  cases  have  been  followed  by 
others.     As  I  think  playing  a  game  for  money  is  the  true  definition 
of  "gaming,"  and  in  this  case  "skittle-pool"  was  played  for 
money,  therefore  the  appellant,  in  my  opinion,  suffered  gaming 
on  his  premises  within  the  meaning  of  the  Act.     The  justices 
were  therefore  right  in  convicting  tho  appellant,  and  the  convic- 
tion must  be  affirmed. 

Wills,  J. — I  am  also  of  opinion  that  this  conviction  must  be 
affirmed.  Playing  for  money  is  gaming;  this  is  the  common- 
sense  meaning  of  the  word,  and  is  supported  by  authority.  The 
fact  that  this  is  a  game  of  skill  does  not  make  any  difference.  It 
is  true  that  it  is  imposaiblo  to  put  down  all  playiug  for  money  by 
legislation ;  but  when  we  come  to  deal  with  persona  in  the 
position  of  publicans,  it  is  possible  and  most  desirous  to  put 
down  gaming  on  their  premises.  The  money  won  would  no 
doubt  be  spent  in  drink,  and  so  drunkenness  would  be  increased. 
That  alone  is  a  very  good  reason  for  the  Legislature  saying  that 
there  shall  be  no  gaming  on  licensed  premises.  The  conviction 
in  this  case  was  quite  right  and  must  be  affirmed. 

Conviction  affirmed. 
Solicitors  for   the   appellant.    Whites  and  Co.,  for  Sparrow, 
Norwich. 

Solicitors  for  the  respondent,  Sharpe,  Parkers,  Pritchard, 
and  Sharpe,  for  Miller,  Town  Clerk,  Norwich. 
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QUEEN'S    BENCH   DIVISION. 

Tuesday,  Jan.  22,  1889. 

(Before  Lord  Coleridge,  C.J.  and  Hawkins,  J.) 

Bellhouse  v.  Leightok.  (a) 

Contagious  Diseases  (Animals)  Act,  1878  (41  ^  42  Vict.  c.  74), 
8.  5,  sub-sects.  1,  2,  3 ;  s.  32,  sub-sects.  32,  33,  34 — Contagious 
Diseases  {Animals)  Act,  1886  (49  ^  50  Vict.  c.  32),  ss.  1,  8— 
Rabies  Order  of  1887 — Power  of  Privy  Council  to  make  order. 

The  appellant  was  convicted  by  justices  upon  an  information  charg- 
ing that  he  had  suffered  a  dog  to  be  at  large  not  securely  muzzled, 
and  not  under  control,  in  contravention  of  regulations  made  by  a 
local  authority  in  pursuance  of  the  Rabies  Order  of  1887,  which 
was  made  by  the  Privy  Council  under  the  provisions  of  the  Con- 
tagious Diseases  {Animals)  Acts  of  1878  and  1886. 

Held,  that  sect.  33,  sub-sects.  32,  33,  and  34,  of  the  Act  of  1878, 
cottpled  with  sect.  8  of  the  Act  of  1886,  gave  full  power  to  the 
Privy  Council  to  make  the  order  in  question,  and  that  the  appel- 
lant was  properly  convicted. 

CASE  stated  by  justices  of  the  AltriDcham  Division  of  Cheshire 
under  20  &  21  Vict.  c.  43,  and  42  &  43  Vict.  c.  49. 

The  facts  set  out  in  the  case,  so  far  as  material,  were  as 
follows : — 

1.  At  a  petty  sessions  holden  at  Sale,  in  the  said  petty  sessional 
division,  on  the  23rd  day  of  July,  1888,  an  information  by  John 
Leighton,  of  Altrincham,  hereinafter  called  the  respondent, 
against  Thomas  Percy  Bellhouse,  of  Sale,  in  the  said  county, 
solicitor,  hereinafter  called  the  appellant,  charging  that  he  the 
said  Percy  Bellhouse,  ^'on  the  10th,  July  1888,  at  the  township 
of  Sale  in  the  said  county  of  Chester,  he  being  then  and  there  a 

E)rson  who  had  a  dog,  unlawfully  did  suffer  the  same  to  be  at 
rge  not  securely  muzzled,  and  not  under  control,  in  contraven- 
tion of  a  certain  order  made  on  the  5th  day  of  May,  1888,  by  the 
executive  committee  of  the  local  authority  for  the  said  county  of 
Chester  under  and  in  pursuance  of  the  Babies  Order  of  1887, 
and  contrary  to  the  form  of  the  statute  in  such  case  made  and 
provided,^'  was  heard  and  determined  by  us,  the  said  parties 
respectively  being  then  present,  and  upon  such  hearing  the 
appellant  was  duly  convicted  before  us  of  the  said  offence,  and  we 
adjudged  him  to  pay  a  fine  of  Is,  and  9s.  6d.  costs,  such  sums 
for  fine  to  be  levied  by  distress,  and  in  default  of  sufficient 
distress  to  be  imprisoned  for  the  space  of  seven  days. 

(a)  Reported  by  Fmsor  Gowpbb,  Eaq.,  BaniBter-at-Law. 
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Bellhouse  It  was  proved  on  the  part  of  the  respondent  upon  the  hearing 

^*  of  the  said  information,  and  foand  as  a  fact : 

*'  4.  That  on  the  5th  day  of  May,  1888,  at  a  meeting  of  the 

1889.  executive  committee  of  the  local  authority   for   the   county  of 

^  """.  Chester,  under  the  Contagious  Diseases  (Animals)  Acts,  1878  and 

VisMses  1886,  certain  special  regulations  as  to  dogs  were  made  under  and 

(Animals)  in  pursuance  of  the  Babies  Order  of  1887,  such  regulations  to 

^o^ofi  ^^^«  ?"^  come  into  operation  and  take  effect  from  and  after  the  12th  day 

1886  — /fti&iew     cur         1000 
Order,  1887-  O*  ^^Jy  1888. 

VaKdity  of        5.  That  the  said  special  regulations  were  duly  advertised  in  the 

^^.~~^^^^  Altrincham  and  Bawdon  Oiuirdian  (a  newspaper  circulating  in 

s8.  6  anrf82—  ^^^  Said  division  and  county)  on  the  12th  day  of  May,  1888. 

49  4;  60  Vict.      6.  That  on  the  10th  day  of  July,  1888,  the  appellant^ s  dog  was 

1  ^\%*      found  running  at  large  in  Marsland-road,  in  the  township  of  Sale 

aforesaid,  not  being  muzzled,  and  not  held  by  a  cord,  chain,  or 

strap  as  required  by  the  said  regulations. 

It  was  contended  on  the  part  of  the  appellant : 

7.  That  the  Babies  Order  of  1887  was  not  an  order  within  the 
meaning  of  the  Contagious  Diseases  (Animals)  Act,  1878,  or  any 
Act  amending  the  same,  and  that  the  order  of  the  executive  com- 
mittee made  pursuant  to  the  said  Babies  Order  of  1887  was  null 
and  void,  and  ultra  vires. 

8.  That  rabies  was  not  a  disease  of  an  animal  within  the  mean- 
ing of  the  Contagious  Diseases  (Animals)  Act^  1878,  or  any  Act 
or  Acts  amending  the  same. 

9.  That  the  Privy  Council  had  no  power  to  enlarge  the  defini- 
tion of  disease  in  the  said  Acts  so  as  to  include  rabies. 

10.  That  rabies  was  not  in  fact  a  contagious  or  infectious 
disease  within  the  scope  and  object  of  the  said  statutes,  inasmuch 
as  such  disease  could  only  be  communicated  after  the  breaking  of 
the  skin  of  the  animal  to  be  affected. 

We  were  of  opinion  that  the  powers  vested  in  the  Privy  Council 
by  the  Contagious  Diseases  (Animals)  Acts,  1878  and  1886, 
enabled  such  Privy  Council  to  make  the  Babies  Order  of  1887, 
and  this  being  so,  that  the  special  regulations  made  by  the  execu- 
tive committee  of  the  local  authority  for  the  county  of  Chester 
under  such  order,  were  within  the  powers  of  such  executive  com- 
mittee, and  were  therefore  valid  and  subsisting,  and  we  accord- 
ingly gave  our  determination  against  the  appellant  in  manner 
before  stated. 

The  question  for  the  opinion  of  the  court  is  whether  the  Babies 
Order  of  1887,  which  was  made  by  the  Privy  Council  in  pursu- 
ance of  the  powers  conferred  upon  them  by  the  statutes  in  that 
behalf,  is  or  is  not  in  excess  of  the  powers  so  conferred ;  and  if 
not  in  excess  of  such  powers,  whether  the  regulations  of  the 
executive  committee  of  the  local  authority  (which  are  based  upon 
the  order  of  the  Privy  Council)  are  not  ultra  vires. 

If  the  court  is  of  opinion  that  the  order  of  the  Privy  Council 
and  the  regulations  of  the  local  authority  are  respectively  good 
and  valid  orders^  the  said  conviction  is  to  stand. 
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If  the  court  is  of  opinion  that  the  said  order  and  regalations    BsuAoun 
are  in  excess  of  the  statutory  powers  possessed  by  the  Privy     j^j^j^,^ 
Council  and  the  local   authority,  the  said   conyiction  is  to  be        ^-. 
quashed.  W88. 

H.  F.  Blair  for  the  appellant. — The  object  of  the  Contagious     q,^]3^. 
Diseases  (Animals)  Acts  is  the  prevention  or  detection  of  con-     Diseases 
tagious  diseases  among  cattle  and  the  other  animals  specified  in     {Animals) 
the  Acts.    It  is  true  that  by  sect.  32,  sub-sect.  33,  the  Privy  fy^'i^^^ 
Council  may  make  orders  for  extending  the  definition  of  ^'  disease  ^^  Order,  1887— 
BO  as  to  comprise  "any  disease  of  animals;  "  but  that  provision     Vaiidityof 
can  only  apply  to  Aisesisea  ejusdem  generis  with  those  specified.*^  Vi^,c7^ 
Although  sect.  8  of  the  Act  of  1886  empowers  the  Privy  Council «,.  5  <wm/  82— 
to  make  orders  for  extending  the  definition  of  animals  so  as  to  *9  i*  ^0  VicL 
comprise  ''any  kind  of  four-footed  beasts,''  it  is  not  intended      i^^^^ 
that  they  should  take  all  domestic  animals  under  their  protection. 
It  is  not  contended  that  dogs  are  not  within  the  Acts  at  all,  bat 
they  are  only  within  them  with  reference  to  the  object  of  the 
legislation,  viz.,  the  prevention  of  the  spread  of  disease  among 
cattle.     The  contention  on  behalf  of  the  respondent  in  effect 
amounts  to  reading  into  sect.  8  of  the  Act  of  1878  the  words  *'  and 
the  diseases  thereof  after  the  words  ''four-footed  beasts."    The 
diseases  of  dogs  are  not  intended  to  be  introduced.    Moreover, 
rabies  is  not  a  contagious  disease,  for  the  committee  of  the  House 
of  Lords,  after  hearing  a  great  deal  of  evidence,  came  to  the  con- 
clusion that  it  could  only  be  communicated  by   subcutaneous 
inoculation  of  the  virus,  i.e.,  there  must  first  be  a  wounding. 
There  is  nothing  in  the  Acts  as  to  rabies  or  other  diseases  of 
dogs.     The  Privy  Council  had  therefore  no  power  to  make  the 
order  of  1887. 

Henn  OollinSj  Q.C.  {Marshall  with  him)  for  the  respondent. — 
This  order  was  within  the  powers  of  the  Privy  Council.  An  order 
is  valid  which  is  for  "  any  of  the  purposes ''  of  the  Act,  and  the 
order  of  1887  was  for  such  purposes.  The  object  of  the  Act  of 
1878  is  the  prevention  of  disease  among  cattle,  horses,  &c., 
and  by  the  Act  of  1886  "any  kind  of  four-footed  beasts,''  and 
by  implication  the  diseases  of  such  animals  are  included. 
[Hawkins,  J. — The  diseases  in  the  first  Act  are  diseases  to 
which  dogs  are  not  subject.  Then  sect.  32,  sub-sect.  32,  extends 
the  Act  to  horses,  &c.,  and  their  diseases,  and  sub-sect.  33 
extends  the  definition  of  "disease"  to  any  disease  of  cattle, 
horses,  &c.  Then  lastly,  sect.  8  of  the  latter  Act  extends  the 
definition  of  "  animals  "  to  "  any  kind  of  four-footed  beasts." 
Sect.  32,  sub-sect.  33,  of  the  Act  of  1878,  must  therefore  include 
any  disease  of  any  kind  of  four-footed  beast.]  That  is  the  argu- 
ment, and  it  is  impossible  to  put  it  more  strongly. 

Blair  replied. 

Lord  CoLERiDQS,  C.J. — In  this  case  we  have  to  say  whether  the 
Privy  Council  had  power  under  the  two  Acts  of  Parliament  which 
have  been  cited  to  make  the  Rabies  Order  of  1887.  The  objec- 
tion taken  is  not  to  the  form  of  the  order,  but  that  the  subject-* 
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Bellhousb    matter  was  not  one  with  which  the  Privy  Council  could  deal  in 
^'         any  way.     The  order  deals  with  rabies  in  dogs^  and  contains 

'    many  provisions  for  limiting  the  area  within  which  that  disease 

1889.        exists.    It  is  most  desirable  that  the  local  authorities  should  have 
^  — :        some  such  powers,  and  they  are  not,  in  my  opinion,  the  least 
^Dimspj'    likely  to  abuse  them.     It  would  therefore  require  something  very 
{Animals)    Strong  to  oblige  us  to  say  that  the  Privy  Council  had  no  power  to 
^^a  ^^^R  V^  ™ake  an  order  which  has  now  been  in  force  nearly  two  years. 
Ordfr^  1SS7^  The  coutagious  Diseases    (Animals)  Act  of  1878  is  pointed  at 
Validity  of   certain   diseases,   and  directed    to    the   protection  of   a  certain 
order— 41^42  d^sB  of  auimals,  and  it  is  argued    that    every    general    enact- 
88.  band 82—  Doeut  iu  the  later  Act  must  be  construed  with  reference  to  the 
49  j-oO  Vict,  object  of  the  original  Act.     Generally  speaking,  that  argument 
X^\^'      ^o'^l^^  ^^  doubt,  be  well  founded  where  it  appeared  that  the  later 
Act  was  limited  to  cases  of  the  same  nature  as  the  earlier.     But 
even  where  there  are  no  specific  words  to  include  other  cases,  if 
the  court  can  see  clearly  that  the  general  words  are  not  intended 
to  have  such  a  limitation,  there  is  no  such  hard-and-fast  rule  as  to 
oblige  them  to  hold  that  they  are  so  limited.  It  is  a  good  general 
rule,  but  one  that  must  subserve  to  the  intention  of  the  particular 
enactment.     Under  the  first  Act  *^  cattle ''  are  primarily  included 
with  ''  sheep,"  "  goats,"  and  "  swine,"  but  ^^  horses,  asses,  and 
mules,"  are  added  by  a  later  clause  together  with  the  diseases  of 
those  animals,  and  power  is  given  to  extend  the  definition  of 
'^  disease,'^  so  as  to  include  any  disease  of  animals.    I  should  have 
thought  therefore  that,  as  rabies  may  be  given  to  cattle  in  a 
frightful  form,  there  would  have  been  power  to  make  the  order 
in  question  even  without  the  later  Act.     But  in  any  case  express 
power  is  given  by  sect.  8  of  that  Act  which  includes  "  all  four- 
footed  beasts."     Parliament  has  clearly  enacted  that  any  kind  of 
disease  which  may  be  spread  through  a  large  area,  and  which 
may  be  dealt  with  so  as  to  be  stamped  out  under  the  powers  of 
the  Act,  is  to  be  so  dealt  with.     The  Privy  Council  therefore  acted 
well  within  their  powers  in  making  the  Babies  Order  of  1887j 
and  the  magistrates  were  right  in  convicting  the  appellant. 

Hawkins,  J.— I  am  of  the  same  opinion.  In  the  first  Act 
^^ cattle"  means  '^ bulls,  cows,  oxen,  heifers,  and  calves,"  and 
the  term  ^'animals"  means,  except  where  it  is  otherwise 
expressed,  ^'cattle,  sheep,  and  goats,  and  all  other  ruminating 
animals  and  swine,"  and  ^^ disease"  means  cattle  plague,  con- 
tagious pleuro-pneumonia  of  cattle,  foot-and-mouth  diseasOj 
sheep-pox,  or  sheep-scab."  Then  sect.  32,  sub-sect.  32^ 
empowers  the  Privy  Council  to  make  orders  for  applying  all  op 
any  of  the  provisions  of  the  Act  to  '^  horses,  asses,  and  mules, 
and  to  glanders  and  farcy,  and  other  diseases  thereof; "  and 
sub-sect.  33  gives  power  to  make  orders  for  extending  for  all  or 
any  of  the  purposes  of  the  Act,  the  definition  of  ''disease"  so 
that  the  same  ''  shall  comprise  any  disease  of  animals  in  addition 
to  the  diseases  mentioned  in  the  Act."  Sect.  8  of  the  second 
Act  gives  further  and  extended  powers.     It  provides  that  the 
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powers  of  the  Privy  Council  to  make  orders  under  sect.  82  of    BBtraouBB 
the  principal  Act  shall  extend  to  the  making  of  orders  ''for    l^J^jj 

extending  for  all  or  any  of  the  purposes  of  the  principal  Act    .    .    .        

the  definition  of  animals  in  that  Act  so  that  the  same  shall^  for        1689. 
those  purposes  or  any  of  them^  comprise  any  kind  of  four-footed     ContcT'o 
beasts  in  addition  to  the  animals  mentioned  in  the  said  Act/'      Diseanes 
That  section  therefore  enables  the  Privy  Council  to  extend  the     (Animals) 
definition  of  animal  to  any  four-footed  beasts,  and  therefore  to  j^gg  ^^,^ 
dogs.     As  the  two  Acts  are  by  sect.  I  of  the  Act  of  1886  to  be  Order,  1887— 
construed  as  one,  sect.  32,  sub-sect.  33,  of  the  earlier  Act  will     Validity  of 
apply  so  as  to  comprise  any  disease  of  dogs.     We  must,  therefore,     t^^^  ^  7i^ 
hold  that  the  Privy  Council  had  power  to  make  the  order  in  $8,  6  andS2  — 
question  as  to  rabies.  49  j-  60  VicL 

Judgment  for  the  respondent.  ^*  ^^^ 

Solicitors  for  appellant,  Rycroft  and  Bellhovse,  Manchester. 

Solicitors  for  the  respondent,  NicholUy  Harris,  and  Lindselly 
Altrincham. 


QUEEN'S  BENCH  DIVISION. 
Friday,  Feb.  8,  1889. 

(Before  Denman  and  Hawkins,  JJ.) 

Beq.  v.  The  Tbeasubeb  of  the  Countt  of  Kent,  (a) 

Justices — Form  of  order  of-^ Jurisdiction  must  appear  on  face  of 
order — Dead  body  ca^t  on  shore — Burial  expenses — Order  for 
payment  by  county  trea4fv/rer—48  Oeo,  3,  c.  75 ;  49  Vict,  c,  20. 

By  48  Oeo,  3,  c.  75,  as  amended  by  49  Vict.  c.  20,  the  church- 
wardens  and  overseere  of  the  poor  of  any  place  where  any  dead 
human  body  is  cast  on  shore  from  any  tidal  or  navigable  waters 
are  required  to  remove  and  infer  the  same.  By  sect.  5  all  the 
necessary  expenses  are  to  be  paid  by  the  churchwardens  and  over- 
seers;  and  by  sect.  6  any  justice  for  the  county  or  place  in  which 
the  body  shall  have  been  removed  and  buried,  may  direct  the 
treasurer  of  the  county  to  reimburse  the  churchwardens  and 
overseers  such  expenses.  One  of  the  metropolitan  police  magis- 
trates sitting  at  Woolwich  made  an  order,  in  which,  after  staiing 
thai  he  had  inquired  into  the  expenses  incurred  by  the  church- 

(a)  Reported  by  W.  H.  Hobsfall,  Esq.,  Barrister-at-Law. 
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Rbg*  wardens  of  Woolwich  by  reason  of  a  dead  human  hody  having 

»f •  been  found  in  the  rivet'  Thames  within  the  parish  of  Woolwich  he 

Tbbasctrer  or  directed  the  treasurer  of  the  county  of  Kent  to  pay  to  the  church- 

THE  Ck)uiriT  wardens  such  expenses,  ''  according  to  an  Act  passed  in  the  forty ' 

OF  Kewt.  eighth  year  of  the  reign  of  His  late  Majesty  King  Oeorge  3,  c.  75 

1889.  ^  amended  by  4A  Vict.  c.  20,^' 

^ ^    Held,  that  the  order  was  bad,  as  it  did  not  show  on  the  face  of  it 

^^r^lJn^d     ^^^  ^'^^  magistrate  had  jurisdiction  to  make  it* 

short—  Orders  T^HIS  was  a  rule  calling  upon  the  treasurer  of  the  county  of 
for  payment  of  I-  Kent  to  show  causo  why  a  writ  of  mandamus  should  not 
—  T'  ^^STt^'  issue  directed  to  him,  commanding  him  to  pay  to  the  church 
not  shown  on  wardens  and  overseers  of  the  poor  of  the  parish  of  Woolwich 
jTace  of  ordgr  in  the  county  of  Kent,  the  several  sums  of  IZ.  5*.,  H.  hs.,  \L  hs,, 

~~r^-  i^yirct  ^^'  ^^'^  ^^'  ^**'  ^^*  ^®*^  IZ.  5«., and  19«.5d.  respectively,  mentioned 
c,  20.  *  ^^  eight  several  orders  made  by  R.  K.  B.  Marsham,  Esq.,  one 
of  the  magistrates  of  the  police-courts  of  the  metropolis,  at 
the  police-court  at  Woolwich,  on  the  2nd  of  June,  1888,  being 
payments  in  respect  of  costs  and  expenses  incurred  by  the  said 
churchwardens  and  overseers  under  and  by  virtue  of  the  statute 
48  Geo.  3,  c.  75,  as  amended  by  the  statute  49  Vict.  c.  20. 

The  48  Geo.  3,  c.  75,  provides  : 

Sect.  1.  The  churchwarden  or  church  wardens,  overseer  or  oTerseers  of  the  poor 
for  the  time  heing  of  the  respective  parishes  throughout  England,  in  which  any  dead 
human  hody  or  dead  human  bodies  shall  be  found  thrown  in  or  cast  on  shore  from 
the  sea,  by  wreck  or  otherwise,  shall,  and  he  and  they  is  and  are  hereby  required  upon 
notice  to  him  or  them  given  that  any  such  body  or  bodies  are  thrown  in  or  east  on 
shore  by  the  sea,  and  is  or  are  lying  within  the  bounds  of  the  parish  for  which  he 
or  they  shall  be  churchwarden  or  churchwardens,  overseer  or  overseers  of  the  poor, 
to  cause  the  same  to  be  forthwith  removed  to  some  convenient  place,  and  with  aU 
convenient  speed  to  cause  such  body  or  bodies  to  be  decently  interred  in  the  chnrch- 
yard  or  burial  ground  of  such  parish,  so  that  the  expenses  attending  on  snoh  burial 
do  not  exceed  the  sum  which  at  that  time  is  allowed  in  such  parish  for  the  burial  of 
any  person  or  persons  buried  at  the  expense  of  such  parish. 

Sect.  8.  In  case  any  person  or  persons  shall  find  any  such  body  or  bodies  cast  on 
shore  from  the  sea  by  wreck  or  otherwise,  and  shall  within  six  hours  thereafter  give 
notice  thereof  to  some  one  of  the  churchwardens  or  overseers  of  the  poor  of  the 
parish  for  the  time  being  in  which  such  body  or  bodies  shall  be  found,  or  to  the  con- 
stable or  headborough  for  the  time  being  in  case  such  body  or  bodies  shall  be  found 
in  any  extra- parochial  place,  or  cause  such  notice  to  be  left  at  his  or  their  last  or 
usual  place  or  places  of  abode,  then  and  in  every  such  case  such  person  or  persons 
shall  receive  the  sum  of  five  shillings  for  his,  her,  or  their  trouble,  such  sum  to  be 
forthwith  paid  to  the  person  or  persons  first  giving  such  notice  only. 

Sect.  5.  All  necessary  and  proper  payments,  costs,  charges,  and  expenses  which 
shall  be  made  or  incurred  in  or  about  the  execution  of  this  Act,  shall  be  made  and 
paid  by  the  churchwarden  or  churchwardens,  overseer  or  overseers,  constable  or 
headborough  for  the  time  being  of  such  respective  parishes  and  places  as  aforesaid. 

Sect.  6.  And,  for  the  purposes  of  reimbursing  him  or  them  all  such  payments, 
costs,  charges,  and  expenses,  be  it  further  enacted,  that  it  shall  and  may  be  lawful  to 
and  for  any  one  justice  of  the  peace  for  the  county  or  place  in  which  any  such  body 
or  bodies  shall  have  been  so  removed  and  buried  as  aforesaid,  by  any  writing  under 
his  hand,  to  order  and  direct  the  treasurer  for  such  county  to  pay  such  sum  or  sums 
of  money  to  such  churchwarden  or  churehwardens,  oveneer  or  overseers,  constable  or 
headborough,  for  his  or  their  costs  and  expenses  in  or  about  the  execution  of  this 
Act  (after  the  same  shall  have  been  duly  verified  on  oath),  as  to  the  said  justice  shaU 
seem  reasonable  and  necessary  ;  and  such  treasurer  shall,  and  he  is  hereby  autho- 
rised and  required  forthwith  to  pay  the  sum  or  sums  of  money  so  ordered  and 
directed  to  be  paid  to  the  person  or  persons  empowered  to  receive  the  same,  and  such 
treasurer  shall  be  aUowed  the  same  in  his  accounts* 
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The  49  Vict,  c.  20,  enacts  that :  Bw. 

mm 

Sect.  1.  The  proyisioDs  of  the  principal  Act,  t.e.,  48  Geo.  8,  c.  75,  shall  be  deemed  ,p^ 

to  extend  and  apply  not  only  to  dead  haman  bodies  found  in  or  cast  on  shore  from  the  rpnaAarrpgn  of 
sea  by  wreck  or  otherwise,  but  also  to  any  dead  human  body  or  dead  human  bodies  County 

found  in  or  cast  on  shore  from  any  tidal  or  navigable  waters,  and  to  all  such  body  or  Kxnt 

bodies  found  floating  or  sunken  in  any  such  waters  and  brought  on  to  the  shore  or  ^___^ 

bank  thereof    .    •    .  j^gao 

It  appeared  that  eight  dead  haman  bodies  were  cast  on  shore        : — -,   . 
at  Woolwich  at  difiTerent  dates  prior  to  the  orders  hereinafter  ^;jj^*2^ 
referred  to.     In  each  case  the  body  was  removed  from  the  shore  bodies  catt  on 
to  the  mortuary  at  the  expense  of  the  churchwardens,  who  also  «A<w«—  Orders 
paid  the  reward  of  five  shillings  on  each  occasion  to  the  person  hurmf^peJ^ 
first  giving  information  of  the  body  being  on  the  shore.     In  seven  -—jurisdiction 
of  the  cases  persons  came  forward  at  the  inquests  held  by  the   ^'  *^"^^ 
coroner  and  identified  the  bodies,  and  in  those  cases  the  bodies  {^^  q^^  3 
were  removed  and  buried  at  the  expense  of  the  relatives  of  the  e.  75;  49  Viet. 
deceased  persons.     In  the  eighth  case  the  body  was  that  of  a        ^-^O. 
child,  and,  as  it  was  not  identified,  it  was  buried  at  the  expense 
of  the  churchwardens.     The  accounts  of  the  churchwardens  in 
respect  of  the  expenses  incurred  by  them  in  consequence  of  these 
bodies  having  been  cast  on  shore  were  duly  verified  by  them  on 
oath  before  the   magistrate  at  Woolwich,  and  he  made  eight 
orders,  seven  of  which  were  in  the  following  form,   and   the 
eighth  only  differing  therefrom  in  respect  of  the  amount  of  the 
expenses,  the  sum  being  19^.  5i.  instead  of  11.  ba. 

To  the  Treasurer  of  the  Oountv  of  Kent. — I,  Robert  Henry  Bullock  Marsham,  Esq., 
one  of  the  magistrates  of  the  pohce-courts  of  the  metropolis  sitting  at  the  police^ourt 
at  Woolwich  in  the  county  of  Kent,  having  inquired  into  and  ascertained  on  oath  the 
payment,  costs,  and  expenses  amounting  to  IL  5«.  incurred  by  the  churchwardens 
and  overseers  of  the  poor  of  the  parish  of  Woolwich,  in  the  said  county,  by  reason  of 
a  dead  human  body  having  been  found  in  the  river  Thames  within  the  aforesaid 
parish,  and  where  the  tide  ebbs  and  flows,  and  brought  on  to  the  shore  thereof  within 
the  aforesaid  parish,  on  the  17th  day  of  July,  1887,  do  hereby  order  you  forthwith  on 
sight  hereof  to  pay  unto  William  Woodford,  William  Frederick  Lockwood,  Silas  Oole- 
brooke,  Leonard  Frederick  Webber,  Decimns  Marsh,  and  John  Edgar,  churchwardens 
and  overseers  of  the  poor  of  the  before-mentioned  parish,  the  said  sum  of  11.  5«., 
according  to  an  Act  passed  in  the  forty-eighth  year  of  the  reign  of  His  late  Majesty 
King  George  3,  cap.  75,  as  amended  by  the  Act  passed  in  the  forty-ninth  year  of  Her 
present  Majesty  Queen  Victoria,  cap.  20,  and  the  same  shall  be  allowed  you  in  your 
accounts  Given  under  my  hand  at  Woolwich,  in  the  said  county  of  Kent,  this  2nd 
day  of  June,  1888.— R.  H.  B.  Marhhah. 

The  treasurer  of  the  county  refused  to  pay  to  the  churchwardens 
and  overseers  the  amounts  named  in  the  several  orders^  and  they 
thereupon  applied  for  and  obtained  a  rule  nisi  calling  upon  the 
treasurer  to  show  cause  why  he  should  not  do  so. 

Meadows  White,  Q.C.  and  Herbert  Russell  showed  cause  against 
the  rule. — The  treasurer  of  the  county  is  not  bound  to  pay  upon 
these  orders.  They  do  not  describe  in  respect  of  what  these 
expenses  were  incurred^  and  they  do  not  say  that  the  expenses 
were  incurred  in  the  execution  of  these  Acts.  The  expenses 
may  have  been  incurred  owing  to  a  coroner's  inquest  being  held. 
They  are  certainly  not  the  expenses  of  burial^  for  in  all  the  cases 
except  one  the  bodies  were  buried  at  the  expense  of  relatives. 
Sect.  6  implies  that  the  expenses  cannot  be  recovered  unless  the 
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B"».       bodies  are  bnried  at  the  expense  of  the  churchwardens    and 
Thb         overseers.     The  orders  are  bad  upon  the  face  of  them. 
Treabubbr  of      Ohannell,  Q.C.  and  Forman  in  support  of  the  rule. — Tlie  real 
THB  CouNTT  poiut  bctweeu  us  is,  whether  the  expenses  can  be  recovered  when 
OF  Kent,     there  has  been  no  burial  at  the  expense  of  the  churchwardens. 
1889.        [Denman,  J. — Payments  can  only  be  allowed  for  the  discovery 
.— ^    ,    and  burial  of  the  bodies.     Must  not  the  orders  state  what  the 
acti^JnMd  ®^P®°ses  are  incurred  for  ?     Hawkins,  J.— In  the  form  of  order 
bodies  cast  on  ^^^^  Y^^  ^^  ^ot  even  Say  that  they  are  incurred  for  the  purposes 
shore—  Orders  of  the  Acts.]     The  Act  does  not  speak  of  discovery  and  burial 
■^aS^iwf  ^^'y*     The  expenses  actually  incurred  in  these  cases  consisted  of 
—  Jurisdiction  ^^^  S^®  shillings  reward  paid  according  to   the  provisions   of 
not  shown  on   sect.  3,  and  sums  paid  for  the  hire  of  a  hearse  for  the  removal  of 
'^°?9^'C^^  the  body  from  the  shore  to  the  mortuary,  and  for  the  services 
c75;  49  F«i.  ^^^^^h  were  necessary  to  the  body  at  the  mortuary.     There  is  no 
c  20.        form  given  in  the  Act  in  which  these  orders  are  to  be  made.    The 
orders  are  made  ''  for  the  purposes  of  reimbursing  '^  the  church- 
wardens the  money  they  have  expended.     The  words,  "justice 
of  the  peace  for  the  county  or  place  in  which  any  such  body  or 
bodies  shall  have  been  so  removed  and  buried,^'  in  sect.  6,  are 
merely  descriptive  of  the  justice,  and  do  not  necessarily  mean 
that  the  body  must  have  been  removed  and  buried  at  the  expense 
of  the  churchwardens.     The  churchwardens  could  not  keep  the 
body  and  bury  it  at  their  own  expense  after  it  had  been  claimed 
by  the  relatives  of  the  deceased,  in  order  that  they  might  recover 
from   the  county   the   expenses   they  had  incurred  before   the 
inquest  as  well  as  those  subsequent  thereto.    These  orders  appear 
to  have  been  drawn  after  the  form  given  in  Oke's  Magisterial 
Formulist,  as  a  form  under  47  Geo.  3,  c.  75.     [Hawkins,  J. — 
Cannot  you  indict  the  treasurer  for  not  obeying  the  order  ?] 
Perhaps  so.     He  referred  to  Rex  v.  Bristow  (6  T.  R.  168) ;  Rex  v. 
Jeyes  (3  A.  &  B.  416) ;  Rex  v.  Payn  (6  A.  &  E.  392) ;  Reg.  v. 
Treasurer    of    Oswestry  (12   Q.   B.   239).      They    might    have 
appealed  to  quarter  sessions. 

Meadows  White. — ^We  did  not  appeal  because  the  order  is  bad. 
It  is  very  important  that  the  form  of  order  should  be  correctly 
settled,  as  it  has  been  coming  into  common  use  since  the  passing 
of  49  Vict.  c.  20. 

Denman,  J. — ^We  must  decide  this  case  upon  the  preliminary 
point,  although  we  do  so  with  some  reluctance.  The  point  is  a 
short  one,  and  there  is  no  need  for  a  very  long  discussion  upon  it. 
If  we  allow  one  bad  order  to  pass,  other  bad  orders  are  certain  to 
crop  up,  and  it  is  better  to  stop  them  at  once.  It  has  been 
suggested  that  the  case  might  be  argued  on  the  return  to  the 
mandamus,  but  the  parties  do  not  desire  to  take  that  course.  I 
am  of  opinion  that  these  orders  are  bad  upon  the  face  of  them.  The 
passage  in  Burn^s  Justice  of  the  Peace,  i3th  edit.,  vol.  8,  p.  1109, 
'*It  must  expressly  appear  on  the  face  of  the  order  that  the  josticea 
had  jurisdiction  to  make  it,  and  the  facts  raising  such  jurisdiction 
should  be  shown,  or  it  will  be  bad,^'  is  good  law.     It  is  said  that 
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the  treasurer  of  the  coanty  ought  to  pay  to  the  churchwardens        Raa. 
and  overseers  the  amounts  they  have  expended  under  these  Acts ;        -''* 
but  it  must  be  shown  on  the  face  of  the  order  that  the  expenses  tkbabubbr  _ 
have  been  incurred  with  respect  to  matters  within  the  provisions   thb  Oouimr 
of  the  Acts.     Now  the  order  only  says  that  the  treasurer  is  to     o'^Kent. 
pay   the   churchwardens   and   overseers   '^  the   sum    of    IZ.   68.        iggg. 
according  to  an  Act  passed  in  the  48th  year  of  the  reign  of  His        — 
late  Majesty  King  George  3,  c.  75,  as  amended  by  the  Act  passed  ^"/^^^-^^ 
in  the  49th  year  of  Her  present  Majesty  Queen  Victoria,  c.  20;  "  ^^^i^,  cast  on 
there  is  no  other  mention  of  these  Acts  in  the  order,  and  this  shore—  Orders 
latter  part  really  amounts  to  nothing.    We  are  compelled  to  look/*^  paymeju  of 
back  to  see  for  what  the  sum  of  IZ.  5«.  is  to  be  paid,  and  we  then  _  juris&ctum 
ascertain  that  it  is  by  reason  of  a  dead  human  body  having  been   not  shown  on 
found  in  the  river  Thames.     We  are  not  told  how  the  finding  of  a  {^o^^*% 
body  could  cause  that  amount  to  be   expended.     There  is  no  c.  75*  49  vict, 
provision  in  the  Act  for  any  sum  to  be  paid  for  bringing  a  body        c  20. 
on  shore.     I  do  not  think  that  the  order  states  sufficiently  speci- 
fically for  what  the  money  is  required.     The  form  given  in  Oke's 
Magisterial  Formulist,  6th  edit.,  p.  146,  as  a  form  of  order  to  be 
used  under  the  principal  Act,  differs  from  the  form  here  used  in 
two  respects ;  in  the  first  place,  an  account  is  annexed  showing 
how  the  expenses  have  been  incurred ;  and  in  the  second  place, 
it  states  that  the  body  had  been  "  interred  by  the  said  overseers 
at  the  like  sums  as  in  cases  of  burials  made  at  the  expense  of  the 
said  parish.^^     In  the  present  case  no  account  was  annexed,  and 
the  body  was  not  buried  by  the  overseers.      In  future  better 
orders  must  be  made,  and  then  the  merits  of  the  case  can  be 
discussed.     The  rule  for  the  mandamus  must  be  discharged. 

Hawkins,  J. — I  am  of  the  same  opinion.  The  objection  has 
been  raised  to  the  order  that  it  does  not,  on  the  face  of  it,  show 
the  jurisdiction  of  the  magistrate  to  make  it,  and  I  think  the 
objection  must  be  upheld.  Every  order  of  a  magistrate  ought  to 
show  the  matters  from  which  jurisdiction  can  be  legally  inferred. 
Sect.  6  says  that  the  order  is  to  be  made  by  a  '' justice  of  the 
peace  for  the  county  or  place  in  which  any  such  body  or  bodies 
shall  have  been  removed  and  buried  as  aforesaid,''  and  Mr. 
Channell  contended  that  those  words  were  merely  descriptive  of 
the  justice ;  but  I  must  say  that  I  do  not  know  of  any  Act  of 
Parliament  which  describes  justices  in  such  a  manner.  There  is 
no  statement  in  this  order  which  can  found  the  jurisdiction  of  the 
magistrate,  and  this  I  think  is  a  good  objection.  Many  expenses 
are  repayable  by  the  treasurer  of  the  county  to  the  overseers,  as 
for  instance  the  reward  of  five  shillings  which  is  to  be  given  by 
the  churchwardens  to  the  person  who  finds  the  body  and  first 
gives  information  about  it;  and  again,  all  the  necessary  and 
proper  payments  made  by  the  churchwardens  in  or  about  the 
execution  of  the  Act.  But  this  order  does  not  state  any  facts  to 
show  that  the  expenses  are  within  the  meaning  of  the  Act,  or 
that  they  are  necessary  and  proper  in  or  about  the  execution  of 
the  Act.    It  is  not  every  expense  with  reference  to  the  dead 
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Btc.  body  that  the  treasurer  of  the  county  is  bound  to  repay.    There 
-?•  is  really  in  this  order  no  proper  reference  to  the  Acts  at  all,  and 
Treasdbsb  or  ^^®  order  is  therefore  bad.     The  rule  must  be  discharged. 
TBB  CouNTT  RuJs  dUckatged, 
OP  Kent.         Solicitor    for     the    treasurer    of    the    county,     Scudamore, 
1889.  Maidstone. 
Solicitor  for  the  churchwardens  of  Woolwich,  Edwin  Hughes. 

Justices*  juris- 
diction— Dead 

bodies  cast  on 
shore —  Orders 
for  pajpnent  of 
hunal  expenses 
—  Junsaictum 

not  shown  on 
face  oj  order 

—48  Geo.  3, 

c7o;49Fic/.  QUEEN'S   BENCH   DIVISION. 

Jan.  11  and  23,  1889. 
(Before  Lord  Colibidgb,  C.J.  and  Hawkins,  J.) 

Be  AuTHEBS.  (a). 

Licensing  Acts — Selling  heer  by  retail  without  licence — First 
conviction  under  4  &  5  Will.  4,  c.  8b-^8econd  conviction  under 
35  ^  36  Vict.  c.  94 — Fine  as  for  a  second  offence  under  3b  8;  36 
Vixi,  c.  94 — Imprisonment — Habeas  corpus — Power  of  court  to 
question  conviction — 4  ^  5  Will.  4,  c.  85,  s.  17 — 35  ^  36  Vict 
c.  94,  8.  3. 

The  applicant  was  in  March,  1888,  convicted  under  4  Sr  b  Will.  4, 
c.  85,  s.  1 7,  of  selling  beer  without  having  an  Excise  retail  beer 
licence.  In  November,  1888,  he  was  convicted  under  35  ^  36 
Vict.  c.  94,  8.  3,  of  selling  beer  by  retail  not  having  been  duly 
licensed.  The  latter  offence  was  treated  by  the  magistrate  as  a 
second  offence  under  the  Act  of  1872,  and  the  applicant  was 
adjudged  to  pay  a  fine  of  1001.  The  fine  was  not  paid,  and  in 
default  of  distress  the  applicant  was  committed  to  prison.  He 
then  moved  for  a  writ  of  habeas  corpus  for  his  discharge. 

Held,  that  the  applicant  was  entitled  to  his  discharge,  as  the 
offences  under  4^5  Will.  4,  c.  85,  arid  35  ^  36  Vict.  c.  94, 
were  not  one  and  the  same,  and  that  the  first  offence  under  the 
later  Act  could  not  be  treaied  as  a  second  offence  under  it, 
because  of  the  previous  conviction  under  the  earlier  Act. 

Upon  an  application  for  a  writ  of  habeas  corpus  the  court  have 
power,  if  satisfied  upon  affidavit  that  the  conviction,  in  pursu^ 
ance  of  which  the  applicant  was  imprisoned,  was  made  without 
jurisdiction,  to  order  him  to  be  discharged. 

THIS  was  a  motion  to  discharge  the  applicant,  a  prisoner, 
brought  up  on  a  writ  of  habeas  corpus,  granted  ex  parte  at 
chambers. 

(a)  Reported  by  W.  P.  Etxbslbt,  Esq.,  Barrister-at-Law. 
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The  applicant  was  a  manager  of  a  clab  at  Cardiff,  and  was  Be  Autbbbs. 
convicted  on  the  28th  day  of  March,  1888,  under  4  4  5  Will  4,        T^ 

c.  85,  s.  17,  of  haying  sold  beer  by  retail  without  having  an        .' 

Ezdse  retail  licence,  and  was  fined.  Licensing  Acta 

The  conviction  was  not  appealed  against.  7"  ^^^"'^  ^ 

On  the  2l8t  day  of  November,  1888,  the  applicant  was  charged  '^^  Ocen^-^' 

under  sect.  3  of  35  &  36  Vict.  c.  94,  with  having  on  the  28th  Second  offence 

day  of  October,  1888,  unlawfully  sold  certain  intoxicating  liquor,  -7^"'»' a>«»f- 

x-i.  'li^u  •i.ulu-        V  ji.j  B^        'tion  under  Act 

to  Wit,  one  pint  of  beer,  without  being  licensed  to  do  so.  of  1834, 

The  magistrate  convicted  the  applicant  on  this  charge,  and  second  under 
treated  the  case  as  a  second  offence  within  the  meaning  of  sect.  3,  ^i^^^^^ 
sub-sect.  2,  of  the  Licensing  Act,  1872,  and  sentenced  him  to    ^Powerof 
pay  a  fine  of  1002.,  and  in  default  to  three  months'  imprisonment,    court  to  go 

The  fine  was  not  paid,  and  in  default  of  distress  the  applicant  ^l^^'^\  5 

was  imprisoned.  mTi,  c  si. 

An  appeal  by  him  to  quarter  sessions  was  dismissed.  «.  17;  85  ^36 

_  ^       Vict,  c  94, 

By  4  &  5  Will.  4,  c.  85,  s.  17  :  *.3. 

Every  person  not  being  daly  licensed  to  sell  beer,  cider,  and  perry,  as  the  keeper  of 
a  common  inn,  alehonse,  or  Tictaalling-hoose,  who  shall  sell  any  beer,  cider,  or  perry 
by  retail  to  be  drunk  or  consumed  in  or  npon  the  house  or  premises  where  sold,  with- 
out having  an  Excise  retail  licence  in  force  authorising  him  so  to  do  .  .  .  shaU 
forfeit  twenty  pounds. 

By  35  &  36  Vict.  c.  94,  s.  3 : 

No  person  shall  sell  or  expose  for  sale  any  intoxicating  liquor  without  being  duly 
licensed  to  sell  the  same.  Any  person  selling  or  exposing  for  sale  by  retail  any 
intoxicating  liquor  which  he  is  not  licensed  to  seU  bj  retail  .  .  .  shall  be  subject 
to  the  following  penalties,  that  is  to  say,  (1)  for  the  first  ofiFence  he  shall  be  liable  to  a 
penalty  not  exceeding  fifty  pounds,  or  to  imprisonment  with  or  without  hard  labour 
for  a  term  not  exceeding  one  month ;  (2)  for  the  second  o£Fence  he  shall  be  liable  to  a 
penalty  not  exceeding  one  hundred  pounds,  or  to  imprisonment  with  or  without  hard 
labour  for  a  term  not  exceeding  throe  months,  and  he  may  by  order  of  the  court  by 
which  he  is  tried  be  disqualifi^  for  any  term  not  exceeding  five  years  from  holding 
any  licence  for  the  sale  of  intoxicating  liquors. 

Abel  Thomas  for  the  applicant. — ^The  magistrate  had  no 
power  to  convict  of  a  second  offence  under  sect.  3,  sub-sect.  2,  of 
the  Licensing  Act,  1872,  for  to  justify  such  a  conviction  both 
the  first  and  second  offences  must  be  offences  under  that  Act. 
The  two  offences  are  not  the  same,  though  at  first  sight  they 
appear  similar,  and  may  be  supported  by  like  evidence.  The  first 
offence  was  for  selling  without  an  Excise  licence  from  the 
Inland  Revenue,  which  is  a  different  offence  from  that  of  selling 
without  a  licence  under  the  Licensing  Act,  1872.  There  are 
many  points  of  difference  between  the  two  Acts.  That  of  1834 
relates  only  to  the  Excise,  and  under  it  a  defendant  cannot  give 
evidence  on  his  own  behalf;  while  in  a  prosecution  under  the 
Licensing  Act,  1872,  he  is  by  sect.  51,  sub-sect.  4,  of  that  Act 
expressly  enabled  to  do  so.  The  wording  of  the  respective 
sections  creating  the  offences  is  different,  and  the  penalties  are 
different.  Under  the  Act  of  1834  the  penalty  goes  to  the 
Inland  Revenue,  but  under  the  Licensing  Act,  1872,  it  is 
received  by  the  clerk  to  the  justices. 

Poland,  Q.G.  and  Forrest  FuUon  for  the  prosecntion.— The 
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RbAvthebb.  conviction  was  right.     The  offence  created  by  3  &  4  Will.  4^ 
—        c.  85,  was  that  of  selling  beer  without  a  licence,  and  for  some 

'       reason  this  provision  was  re-enacted  by  the  Licensing  Act,  1872, 

lAcetising  Acts  with  heavier  penalties  attached  to  the  offence.     The  offence  is 

-—  Selling  be&r  ^\^q  same  under  either  Act,  but  the  offender  cannot  be  prosecuted 

*^(nuHcenaL-'  under  both,  and  the  Commissioners  of  Inland  Revenue  had  the 

Second  offence  choice  of  the  Act  under  which  they   should  proceed.     [Lord 

T'^^"'<^T  Coleridge,  C.J. — You  must  say  that  sect.  8,  sub-sect.  2,  is  to  be 

o/i83t,      ^®*^  ^  though  the  words  were  '^the  second  offence  under  this 

second  under  or  any  other  Act.^^]     Yes;   the  offender  cannot  be  proceeded 

-^ct  of  1872—  affainst  under  both  Acts,  but  it  is  the  same  offence  dealt  with  by 

Habeas  conms  v    .-i      ^   .    .  '' 

"Power  of    both  Statutes. 

court  to  go  Thomas  in  reply. — The  offender  may  for  a  second  offence  under 
'^^^T^  R^^^  Licensing  Act,  1872,  be  disqualified  for  five  years  from 
^WuTa,  c.  85  holding  a  licence;  the  statute  must  therefore  mean  a  second 
8.17;  85  ^  86  offence  under  this  particluar  Act. 

Victc,  94,  Qn^^  Q^y^  vult, 

Jan,  23. — Lord  Coleridge,  C.J. — I  have  had  the  opportunity 
of  consulting  my  brother  Hawkins  about  this  case,  and  agree  in 
the  judgment  which  he  is  about  to  pronounce.  I  will  therefore 
only  say  that  I  think  the  expression  "  the  second  offence,^'  under 
sect.  3,  sub-sect.  2,  of  the  Licensing  Act,  1872,  can  only  mean 
a  second  offence  under  that  Act.  The  punishment  inflicted  in  the 
present  case  is  one  which  can  only  be  inflicted  in  the  case  of  a 
second  offence,  and  the  offence  charged  not  being  a  second 
offence  under  the  statute,  I  am,  upon  this  short  ground,  of 
opinion  that  the  prisoner  is  entitled  to  be  discharged. 

Hawkins,  J. — During  the  argument  of  this  case  I  had  some 
doubt  whether  the  offences  aimed  at  by  the  Acts  of  1834  and 
1872  respectively  were  not  one  and  the  same  offence ;  but  I  have 
come  to  the  conclusion  that  they  are  different  offences,  although 
they  may  be  supported  by  the  same  evidence.  The  legislation 
on  the  subject  of  beer-house  licences  is  in  fact  greatly  involved, 
and  it  is  necessary  to  trace  its  progress  with  some  care  before 
arriving  at  a  decision  in  the  present  case.  By  sect.  1  of  the 
Act  of  1830  (11  Geo.  4  &  1  Will.  4,  c.  64)  which  was  the  first  of 
the  Beer-house  Acts,  it  was  enacted  that  it  should  be  lawful  for 
any  person  who  should  obtain  a  licence  for  that  purpose'  under 
the  provisions  of  that  Act,  to  sell  beer,  ale,  and  porter  by 
retail  in  any  house  or  premises  specified  in  such  licence.  It  is 
to  be  observed  that  under  that  Act  the  licence  of  the  Excise 
only  was  necessary,  sect  2  of  that  Act  providing  for  the  granting 
of  licences  by  the  Commissioners,  while  by  sect.  7  a  penalty  of  20Z. 
is  imposed  upon  those  who  sell  beer  without  such  Hcence.  Then 
came  the  amending  Act  of  4  &  5  Will.  4,  c.  85  (under  which  the 
first  of  the  convictions  in  the  present  case  took  place),  which,  after 
reciting  that  evils  had  arisen  in  the  conduct  of  houses  licensed 
under  the  previous  Act,  authorised  the  grant  for  licences  for  the 
sale  of  beer  and  cider  not  to  be  drunk  or  consumed  on  the 
premises  where  sold ;  nothing  is  here  said  about  the  necessity  of 
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obtaining  a  certificate  from  the  jastices.     By  sect.  17  penalties  IUAutbsbjl 
are  imposed  on  persons  not  duly  licensed  who  sell  beer,  perry,  or        ^71^ 

cider  by  retail — the  section   says    nothing  about   exposing   for        1 

sale — lOZ.  being  the  amount  of  the  penalty  if  it  is  sold  not  to  be  Licensing  Acts 
drunk  on  the  premises,  or  20Z.  if  to  be  drunk  on  the  premises  7"  ^j^^l'Si  ^««^ 
where  sold.     Under  this  Act  the  applicant  was  on  the  28th  day   out  /iVenre— 
of  March,  1888,  duly  convicted  of  selling  beer  without  an  Excise  Second  offence 
licence  and  was  fined  20Z.     No  objection  was  ever  raised  ^^^^^^"Z-^^^^^J^^^ct 
conviction.     In  1869  the  Wine  and  Beerhouse  Act,  1869  (32  & '    of  1834, 
33  Vict.  c.   27)   was  passed,   which  makes  a  certificate  of  the  second  under 
justices  a  necessary  preliminary  to  the   ffrantinff  of  an   Excise -^5^,^-^  1872— 
licence  for  the  sale  of  beer  by  retail;  and  in    1872  came    the    ^Powerof 
general  Licensing  Act  (35  &  36  Vict.  c.  94),  which  regulates  the    t^urt  to  go 
sale  of  intoxicating  liquors,  and  which  applies  to   beerhouses  ^f^^^^_^^V^ 
kept  under  Excise  licences.     By  sect.  3  of  this  Act,  '^  any  person  j^tV/.  4,  c.  86, 
selling  or  exposing  for  sale  by  retail  any  intoxicating  liquor  which  ».  17 ;  85  ^  36 
he  is  not  licensed  to  sell  by  retail,  or  selling  or  exposing  for     ^**^*  5;  ®*» 
sale  any  intoxicating  liquor  at  any  place  where  he  is  not  autho- 
rised by  his  licence  to  sell  the  same,^^  is  subject  to  certain  pen- 
alties; in   the  case  of  a  first  offence  to  a  fine  of    50Z.   or  one 
month^s  imprisonment ;  of  a  second  offence  to  a  fine  of  lOOZ.  or 
three  month's  imprisonment;    and  of  a  third  offence  to  a  fine  of 
lOOZ.  or  six  month's  imprisonment,  while  the  offender  may  further 
be  disqualified  from  holding  any  licence  for  the  sale  of  intoxicating 
liquors  for  five  years  upon  a  second  offence,  and  upon  a  third  offence 
he  may  be  absolutely  disqualified  for  ever  holding  such  a  licence. 
On  the  21st  November,  1888,  the  prisoner  was  convicted  under 
sect.  3  of  that  Act  of  having  unlawfully  sold  certain  intoxicating 
liquor,   to   wit,   one  pint  of   beer,   without   being  licensed  so 
to  do,  and  he  was  adjudged  to  pay  a  fine  of  lOOZ.      As  I  have 
already   said,    he   had   been    previously   convicted    under   the 
Act  of  Will.  4,  but  he  had  never  been  previously  convicted  under 
the  Act  of  1872.     The  question  for  our  decision  is,  whether  the 
magistrate   was  justified  in  law  in  treating  this  latter  offence 
as  a  second  offence  within  tbe  meaning  of  sect.  3,  sub-sect.  2  of 
the  Licensing  Act,  1872.     I  think  not.     It  is  true  that  the  facts 
necessary  to  support  a  conviction  for  selling  without  the  Excise 
licence  are  sufficient  to  support  a  conviction  under  the  Act  of 
1872  ;  but,  granting  this,  the  offences  are  not  the  same.     In  the 
one  case  a  man  is  prosecuted  as  an  offender  against  the  revenue 
laws,  and  in  the  other  as  an  offender  against  a  statute  passed 
in  the  interest  of  order  and  sobriety,  and  for  the  regulation  of 
houses  in  which  intoxicating  liquors  are  sold ;  the  penalties  im- 
posed by  the  two  Acts  are  also  widely  different.     It  follows  also, 
if  the  magistrate  was  right  in  the  present  case,  that  a  person 
convicted  under  4  &  5  Will  4,  even  if  such  conviction  were  before 
the  passing  of  the   Licensing  Act  of  1872,  might  for  a  first 
offence  under  the  latter  Act  be  convicted  as  for  a  second  offence — 
a  state  of  things  which  it  is  quite  impossible  to  contemplate ;  and 
if  he  had  been  twice  convicted  under  the  Act  of  Will.  4  before  the 
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Be  AuTHBRB   year  1872,   his  first  offence  under  the  Act  of  1872  might  be 
^[^        treated  as  a  third  offence,  and  he  might  be  for  ever  disqualified 

1        from  holding  a  licence.     It  strikes  me  further,  that  where  the 

IJeenging  Acts  Legislature  passes  a  statute  and  imposes  a  penalty  of  50i.  for  a 

Tyt^^iwuL  ^^^  offence,  it  must  mean,  in  the  absence  of  express  words  to  the 

out  licence^  Contrary,  that  the  conviction  for  the  first  offence  must  be  under 

Second  offence  that  Act,  and  the  second  conviction  under  the  same  Act.     If  it 

li^^^under^ct  ^^^^  otherwise,  it  would  be  idle  to  introduce  the  warning  of  a 

of  1834,      lower  penalty  for  the  first  offence,  and  to  impose  a  higher  penalty 

second  under  for  the  second.      In  order,  therefore,  to  justify  the  infliction 

i?/{.^?Ii""  of  the  penalty  for  a  second  offence  under  the  Act  of  1872,  both 

Jl(we(l8   corpus       n  ,i  »     /'  -,  -,  tia  T^iil 

—Power  of  ot  the  couvictious  must  have  been  under  that  Act.  Reference  has 
eourt  to  yo  been  made  to  the  interpretation  clause  (sect.  77)  of  the  Act  of  1872, 
^on^riT  ^^  <>rder  to  see  whether  the  word  ''  licence  "  has  the  same  meaning 
Witt.  4,  c  86,  in  that  Act  as  in  the  Act  of  Will.  4.  Without  referring  to  all  the 
s.  17;  85  ^  86  sections  mentioned  in  that  interpretation  clause  it  is  sufficient 
A  8  ^**  ^  ^^y  ^^^^  under  the  Act  of  1872  a  man  may,  without  reference  to 
the  question  of  an  Excise  licence,  be  convicted  of  the  second  offence 
of  selling  beer  without  the  certificate  of  justices,  while,  if  he  were 
proceeded  against  under  the  Act  of  Will.  4,  the  prosecution 
would  have  to  prove  the  absence  of  an  Excise  licence.  The 
offences  are  indeed  similar,  but  the  question  is,  whether  they  are 
the  same.  I  have  come  to  the  conclusion  that  they  are  not  the 
same,  but  different,  and  therefore  that  an  offence  under  the  Act 
of  Will.  4  cannot  be  used  against  a  man  as  a  first  offence  so  as  to 
turn  his  first  offence  under  the  Act  of  1872  into  a  second  offence 
under  that  Act.  Then  it  is  said  that  the  defendant  appealed  to 
quarter  sessions,  and  that  the  conviction  was  affirmed.  This  is 
true  as  a  fact,  but  it  puts  the  prosecution  in  no  better  position, 
for,  if  the  magistrate  had  no  power  to  give  himself  jurisdiction 
by  finding  that  there  had  been  a  first  offence  where  there  had 
been  none,  the  justices  could  not  give  it  to  him.  I  have  had 
many  doubts  whether  it  was  competent  for  us  to  go  behind  a 
conviction  which  had  not  been  quashed  upon  certiorari  or  by 
any  other  process  of  law ;  but  I  have  satisfied  myself  that  we 
can  go  behind  this  conviction  upon  affidavits.  There  are  two 
authorities  in  the  Queen's  Bench  and  the  Exchequer  which  seem 
to  be  conclusive,  (a)  They  were  two  cases  of  prosecutions  of 
workmen  for  neglecting  their  duty  to  their  employers,  and  in 
each  of  them  there  was  a  summary  conviction.  Upon  the 
argument  of  a  rule  for  a  writ  of  habeas  corpus  it  was  allowed  to 
be  proved  by  affidavits  that  the  men  were  as  a  fact  not  in  that 
particular  employment,  and  therefore  not  subject  to  the  juris- 
diction of  the  justices,  the  ground  of  admission  of  the  affidavits 
being  that  there  was  no  evidence  before  the  justices  to  justify  a 
conviction.  So  in  the  present  case  the  court  is  at  liberty  to  go 
behind  the  conviction  and  to  receive  affidavits,  it  not  being  a 
case  of  conflicting  testimony,  but  one  in  which  the  magistrate 

It  is  assamed  that  the  two  cases  referred  to  bv  the  learned  judge  are  Re  Baile 
A  BU  607>  and  Re  Baker  (2  H.  &  N.  219> 


(8EL 
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has  found  a  previons  conviction  when  in  point  of  fact  there  was  Me  Axtthebs. 
none.     For  these  reasons  I  think  the  prisoner  is  entitled  to  be       ~r 
discharged.  ' 

Prisoner  discharged.       Licensing  Acts 

Solicitors  for  the  prisoner,  Riddell,  Vaisey,  and  Co.,  for  J.  H.  T  ^'^'[f  \^^^ 

T  r\      j'/s»  r  ^  '  if'  '  ly  f^tnxl  with- 

Jones,  CardiflF.  %^t  Uctnre- 

Solicitors  for  the  prosecntion^  Andrew  and  Go.,  for  Wheatley,  Second  offence 

Cardiff.  ---Firsi  convive 

tton  under  Act 

of  18S4, 

second  under 

Act  of  1872  — 

Habeas  corpus 

— Power  of 

court  to  go 

behind  conmC" 

lion  —  4^6 

Will  4    c,  85 

QUEEN'S  BENCH  DIVISION.  *.  17;  85*86 

Vict,  c,  94, 

Saturday,  April  6, 1889.  *•  ^• 

(Before  Lord  Colbbidqk^  C.J.  and  Hawkins^  J.) 

BiQ.  V.  Thb  Justices  of  Glahobqanshibe.  (a) 

Practice  —  Excise  law  —  Oonmction  ^Appeal^'Procedure  under 
Swmmary  Jurisdiction  Acts — 7  ^  8  Qeo.  4,  c.  53,  s,  88 — 42  ^48 
Viet.  c.  49,  s.  31—47  ^  48  Vict.  c.  48,  s.  6. 

The  applicant  had  been  convicted  of  an  offence  against  7^8  Oeo.  4, 
e.  53  {an  Act  to  consolidate  and  amend  the  law  relating  to  the 
collectionandmanagementof  the  revenue  of  Excise),  by  which  Act 
{sect.  83)  710  appeal  was  allowed  against  a  conviction,  unless  the 
appellant  shall,  at  and  immediately  upon  the  giving  of  the  judg- 
ment  appealed  against,  give  notice  in  writing  to  the  justices  from 
whose  judgment  such  appeal  shall  be  made,  and  also  to  the  adverse 
party.  The  applicant  gave  notice  of  appeal  within  four  days  after 
his  conviction.  The  justices  in  quarter  sessions  declined  to  hear 
the  appeal,  on  the  ground  that  the  appella/nt  had  not  given  notice 
of  appeal ''  at  and  immediately  upon  the  giving  of  the  judgment 
appealed  against.'^  The  applicant  obtained  a  rule  nisi  for  a 
mandamus  to  the  justices  to  hear  and  determine  his  appeal. 

Held,  making  the  rule  absolute  for  a  mandamus,  that  the  effect  of 
sect.  6  of  the  Summary  Jurisdiction  Act,  1884,  is  to  get  rid  of 
all  procedure  in  appeals  from  courts  of  summary  jurisdiction 
other  than  that  provided  by  the  Summary  Jurisdiction  Acts,  and 
thai  the  notice  of  appeal  was  sufficient,  as  having  been  given  within 
the  time  prescribed  by  the  Summary  Jurisdiction  Act,  1879. 

THIS  was  a  rnle  for  a  mandamus  calling  npon  the  Justices  of 
Qlamorganshire  sitting  in  general  sessions  of  the  peace  to 
hear  and  determine  the  matter  of  an  appeal  brought  by  the 
appellant. 

(a)  Reported  by  W.  P.  Bynuunr,  Esq,  Burrister-at-I^ftw, 
TOL.  XYT.  Q  Q 
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Rbo.  On  the  20th  day  of  Augast^  1888^  the  appellant  was  convicted 

-,     ^'         of  selling  spirits,   beer,  and  tobacco,   without  a  licence.     He 

OP  Olamob-  appealed  to  quarter  sessions,  and  gave  a  written  notice  of  appeal 

0AN6HIBB.     on  the  24th  day  of  August. 

rrsr  The  justices  declined  to  hear  the  appeal  on  the  ground  that 

1       the  appellant  had  not  given  notice  of  appeal  at  and  immediately 

Practice^    upon  the  giving  of  the  judgment  appealed  against^  within  the 
^l^Mon^r  °i®a^i°g  of  7  &  8  Geo.  4,  c.  53,  s.^ 83. 
Es^e  ^^offaice     ^^^  applicant  obtained  a  rule  nisi  for  a  Tnandamua. 

Ifi^M       By  7  &  8  Geo.  4,  c.  53,  b.  83 : 

appeal —  /Vo-      No  snch  appeal  as  aforesaid  shall  be  allowed,  onless  the  party  or  parties  appellant 

cedure  under    shall,  at  and  immediately  upon  the  giving  of  the  judgment  appealed  against^  give 

Summary      notice  in  writing  of  such  appeal  to  the    .    .    .    justices  of  the  peace    .    .    .    from 

Jurisdiction    whose  judgment  such  appeisd  shall  be  made,  and  also  to  the  adverse  party  or  parties* 


"a^l, I. fsf      By  42  &  43  Vict.  c.  49,  s.  31 : 


s,  88 ;  42  4*  43      Where  any  person  is  authorised  by  this  Act  or  any  future  Act  to  appeal  from  the 
Vict,  c,  49,     conviction  or  order  of  a  court  of  summary  jurisdiction  to  a  court  of  general  or  quarter 
s,  81 ;  47  ^  48  sessions,  he  may  appeal  to  such  court  subject  to  the  conditions  and  regulations 
Vict,  c.  43, 8, 6.  following : 

(2)  The  appellant  shall  within  the  prescribed  time,  or  if  no  time  is  prescribed, 
within  seven  days  after  the  day  on  which  the  said  decision  of  the  court  was  given, 
give  notice  of  appeal  by  serving  on  the  other  party,  and  on  the  clerk  of  the  said  court 
of  summary  jurisdiction,  notice  in  writing  of  his  intention  to  appeal,  and  of  the 
general  grounds  of  such  appeal. 

By  47  &  48  Vict.  c.  43,  s.  6  : 

Where  a  person  is  authorised  by  any  Act  passed  before  the  commencement  of  the 
Summary  Jurisdiction  Act,  1879,  to  appeal  from  the  conviction  or  order  of  a  court  of 
summary  jurisdiction  made  in  pursuance  of  the  Summary  Jurisdiction  Acts,  or  from 
the  refusid  to  make  any  conviction  or  order  in  pursuance  of  these  Acts,  to  a  court  of 
general  or  quarter  sessions,  he  shall  after  the  passing  of  thid  Act  appeal  to  such  court 
subject  to  the  conditions  and  regulations  contained  in  the  Summary  Jurisdiction  Act, 
1879,  with  respect  to  an  appeal  to  a  court  of  general  or  quarter  sessions. 

Jeffreys  (Sir  Edward  Clarke,  S.-G.,  with  him),  for  the  Commis- 
sioners of  Inland  Revenue^  showed  cause. — The  notice  of  appeal 
was  not  given  in  time.  By  7  &  8  Geo,  4,  c,  &3,  s.  83,  it  must  be 
given  ''at  and  immediately  upon  the  giving  of  the  judgment 
appealed  against.^'  These  words  are  not  satisfied  by  a  notice 
given  four  days  afterwards.  That  this  is  so  is  clear  from  the 
provision  in  the  same  section  requiring  the  amount  of  the  penalty 
to  be  deposited  within  three  days.  The  Summary  Jurisdiction 
Acts  do  not  alter  the  time  within  which  notice  is  to  be  given. 
The  words  of  42  &  43  Vict.  c.  49,  s.  31,  sub-sect.  2,  specifying  a 
period  of  seven  days,  apply  only  "  if  no  time  is  prescribed.'* 
Here  the  time  is  prescribed  by  7  &  8  Geo.  4,  c.  53,  s.  83,  which 
is  not  repealed,  expressly  or  impliedly,  by  anything  in  the  Sum- 
mary Jurisdiction  Acts. 

Abel  Thomas,  for  the  appellant,  in  support  of  the  rule. — The 
intention  of  the  Summary  Jurisdiction  Acts  is  to  codify  the  law 
as  to  appeals  from  the  decisions  of  magistrates  exercising  summary 
jurisdiction.  This  is  shown  by  the  preamble  to  the  Summary 
Jurisdiction  Act,  1884  (47  &  48  Vict.  c.  43).  The  combined 
effect  of  42  &  43  Vict.  c.  49,  s.  31 ,  and  47  &  48  Viet.  c.  43,  s.  6, 
is  to  make  the  appeal  in  the  present  case  subject  to  the  provisions 


CEIMINAL  LAW  CASES.  595 

of  the  former  Act^  thns  repealing  by  implication  the  provision  as        ^^o- 
to  notice  contained  in  7  &  8  Geo.  4,  c.  53,  s.  83.     Therefore  ''  no  «     /• 
time  is  prescribed/'  and  the  time  is  seven  days.     The  following  of  Glamoe- 
cases  were  cited :  {Leech  v.  Lamb,  11    Exch.  437 ;  Morgan  v.     oanshirb. 
Edwards,  5  H.  &  N.  415 ;  Reg.  v.  Justices  of  Berkshire,  4i  Q.  B.        -TTT 
Div.  469 ;  Reg.  v.  ShingUr,  17  Q.  B.  Div.  49.)  _ 

Lord  CoLBEiDGE,  C.J. — The  question  in  this  case  is  whether    Practice^ 
the  notice  of  appeal  was  given  in  time.     We  have  to  determine  ^PP^  against 
that  question  on  the  provisions   of  three  Acts  of  Parliament,  ^cTse  ^offmce 
namely,  7  &  8  Geo.  4,  c.  53,  42  &  43  Vicfc.  c.  49,  and  47  &  48  --Limtation 
Vict.  c.  43.     There  was  a  code  of  procedure  provided  by  7  &  8    ^f^^J^M 
Geo.  4,  c.  53,  s.  83,  and  it  is  admitted  that,  if  the  provisions  of  "S3are  ttnda^ 
that  section  are  still  in  force,  proper  notice  has  not  been  given     Summary 
in  the  present  case,  for  those  provisions  have  not  been  followed.  jY^^^^a 
The  question  then  is,  whether  the  procedure  provided  by  that  qI,^  4^  c.  63, 
section  is  still  in  existence.     In  the  Summary  Jurisdiction  Act,  s.  83 ;  42  ^  43 
1879  (42  &  43  Vict.  c.  49),  the  heading  of  part  2  of  the  Act  is  ^  ^^-^^  ^^»^q 
''Amendment  of  Procedure,''  and  one  of  the  regulations  is  that  Fic^'c.43  «.(>. 
''  where  any  person  is  authorised  by  this  Act  or  by  any  future 
Act  to  appeal,  &c.,  he  shall,  within  the  prescribed  time,  or  if  no 
time  is  prescribed,  within  seven  days/'  give  notice  of  appeal. 
A  notice  which  comes  within  these  words  was  given  in  the 
present  case.     During  the  period  from  the  commencement  of 
the  Summary  Jurisdiction  Act,  1879,  to  the  commencement  of 
the  Summary  Jurisdiction  Act,  1884,  this  notice  would  clearly 
have  been  sufficient,  for  sect.  82  of  the  Act  of  1879  contained 
the  words,  ''  where  a  person  is  authorised  by  any  past  Act  to 
appeal     .     •     •    he  may  appeal    .     .     .     subject  to  the  con- 
ditions and  regulations  contained  in  this  Act."     By  those  words 
both  modes  of  procedure  were  expressly  kept  alive.     That  was 
the  state  of  the  law  from  1879  to  1884.     During  that  period  the 
appellant  had  his  choice  as  to  which  mode  of  procedure  he  would 
adopt.     Then  in  1884  the  Act  of  47  &  48  Vict.  c.  43,  was  passed 
in  order  to  remove  the  difficulties  caused  by  diversity  of  pro- 
cedure.   That  deals  with  sect.  32  of  the  Act  of  1879,  which  was 
the  section  which  had  kept  alive  the  two  modes  of  procedure. 
The  Act  of  1884   repeals  the  provision   in  that  section   that 
personsaathorised  by  past  Acts  to  appeal  may  appeal  subject  to 
the  conditions  and  regulations  contained  in  the  Act  of  1879,  and 
it  also  repeals  the  words,  ''  by  this  Act  or  by  any  future  Act"  in 
sect.  31.      Therefore  it  destroys  the  express  provisions  which 
gave  the  double  procedure,  but  it  leaves  power  to  appeal  in 
general  terms.      It  is  also    important  to  observe  the  recital 
contained  in  the  preamble  to  the  Act  of  1884,  which  is  as  follows : 
''Whereas  the  Summary  Jurisdiction  Acts  regulate  the  procedure 
before  courts  of  summary  jurisdiction  and  on  appeals  from  those 
courts  to  courts  of  quarter  sessions,  and  it  is  expedient  to  provide 
for  uniformity  of  procedure  in  all  such  cases."     The  result  is, 
that  if  Mr.  Jeflfreys'  contention  is  correct,  a  procedure  which  w€is 
practically  uniform  under  the  Summary  Jurisdiction  Acts  was 

Q  Q  2 
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Reo.       establiBhed  by  the  Act  of  1879^  but  tbe  procedure  under  the 

-,     ^'  other  Acts  was  allowed  to  stand  as  well ;  but^  according  to  his 

OF  Glamor-  contention^  the  effect  of  the  Act  of  1884  is  to  repeal  the  clauses 

0AM8HIBB.     which  provided  for  uniformity  of  procedure^  and  to  set  up  in  its 

1889^       place  a  system   of  complexity.      We  must  interpret  the  Act 

'.       broadly^   according  to    common   sense^   and    according   to   the 

Practice^    expressly    declared    intention    of   the    Legislature.     1   cannot 

^^vft^^r'T'^  interpret  these  Acts  of  Parliament  so  as  to  give  effect  to  every 

Jixcial  'Iffevice  word^  but  my  conclusion  is  that  on  the  whole  the  true  effect  and 

—lAmitation  meaning  of  the  Acts  (especially  having  regard  to  the  recital  in 

a^'^a"— pJo- *^®  preamble  to  the  Act  of  1884,  and  the  express  enactment 

cedure  under  Contained  in  sect.  6)  is  to  get  rid  of  all  other  procedure  except 

Smmary     that  provided  by  the  Summary  Jurisdiction  Acts,  and  that  the 

Juntdiction    j^otice  which  was  given  in  accordance  with  the  Act  of  1879  was 

Acta  —  7  0"  8       ^   .      ,  o 

6^eo.4,  c68,   SUfllCient. 

«.  83 ;  42  j-  43     Haweiks,  J. — I  am  of  the  same  opinion. 

s.  8i' Vr  fie  ^^^  absolute. 

r/cf.  c.  48, «.  6.      Solicitor  for  the  appellant,  A.  Oheese,  for  T.   W.  Oarrold, 

Hereford. 

Solicitor  for  the  Inland  Revenue,  The  SoUdtor  of  Inland 

Revenue. 


QUEEN'S  BENCH  DIVISION. 

Nov.  12  and  13, 1888. 

(Before  Wills  and  Grantham,  JJ.) 

Re  GuEBiN.  (a) 

Justices^  Jurisdiction — Practice — Inquiry  commenced  hy  one  and 
completed  by  another  magistrate  —  Jurisdiction  to  commit  — 
Extradition — Nationality — Appeal  from  magistraie's  decision 
—ExtradUion  Act,  1870  (33  ^  34  Vict.  c.  52),  s.  9. 

The  committal  of  a  prisoner  for  trial  being  a  judicial  decision, 
evidence  must  be  given  before  the  committing  magistrate  of  a 
prima  facie  case  against  the  accused.  Where,  therefore,  an 
inquiry  is  commenced  by  one  magistrate  and  completed  by 
another,  the  second  magistrate  cannot  commit  upon  evidence  given 
before  the  -first. 

(a)  Reported  by  Aumip  H.  Lobot,  Esq.,  Barrifter-At-LAw. 


CKIHINAL  LAW  CASES.  697 

An  appeal  lies  to  the  Queen's  Bench  Diviaion  from  the  decision  of  Be  Gubrin. 
a  magistrcUeon  a  question  of  fact  which  is  cardmal  to  thejtms-       ^'717* 

diction,  but  collateral  to  the  subject  of  inquiry,  as,  for  instomce,        ! 

from  a  decision  that  an  accused  person  against  whom  an  extradi'    Practice-^ 
tion  order  is  sought  is  not  a  ^^ native-born''  British  subject  vrithin  J^«yf^^*f^  of 
the  exemption  contained  in  the  Extradition  Treaty  between  Great  if^unf  waf 
Britain  and  France.  menced  6y  <me 

npHIS  was  a  rule  nisi  calling  upon  the  governor  of  HoUoway  compUttd  by 
J-  G^l  to  show  cause  why  a  writ  of  habeas  corpus  should  not  awther^ 
issue  directing  him  to  bring  up  Eddie  Guerin,  a  prisoner  in  ^j^"'^Ji,. 
custody  upon  a  warrant  of  committal  granted  by  one  of  the  police  trate  to  commit 
magistrates  of  the  metropolis  under  the  provisions  of  the  Extra-  JT^'^f  ij^ 
dition  Act,  1870  (33  &  34  Vict.  c.  52),  in  order  that  he  might  be  d^u^asto 
discharged  from  custody.  nationah^ 

The  prisoner  was  brought  before  Sir  James  Ingham,  the  chief  ^*  ^  |*  ^'• 
magistrate  of  the  Metropolitan  Police-court  in  Bow-street,  on  the  ^  '  '*  ' 
24th  day  of  July,  1888,  charged  with  having  committed  larceny 
in  France,  and  the  French  Qovemment  demanded  his  extradition 
upon  that  charge  under  the  Extradition  Act,  1870.  Evidence  as 
to  the  alleged  crime  was  given  before  Sir  James  Ingham  on  the 
25th  day  of  July  and  on  five  subsequent  days.  A  dispute  having 
arisen  as  to  the  nationality  of  the  accused,  he  was  further 
remanded  until  the  27th  day  of  September,  on  which  day  and 
on  four  subsequent  days  Mr.  Yaughan,  another  police  magistrate 
of  the  same  court,  heard  the  evidence  of  nationality,  and  eventually 
committed  him  to  prison  under  sect.  10  of  the  Extradition  Act, 
1870,  to  await  the  warrant  of  a  Secretary  of  State  for  his  surrender 
to  the  French  Government. 

A  rule  rUsi  was  obtained  for  a  writ  of  habeas  corpus,  on  the 
grounds  that  no  evidence  of  the  prisoner's  crime  had  been  given 
before  the  magistrate  who  committed  him,  and  that  the  magis- 
trate's decision  as  to  the  prisoner's  nationality  was  wrong. 

The  Extraditicm  Act,  1870  (33  &  34  Vict.  c.  52)  provides  as 
follows : 

Sect  9.  When  a  fugitiTe  oriminal  is  brought  before  the  police  magistnte,  the 
police  magistrate  shall  hear  the  case  in  the  same  manner,  and  have  the  same  juris- 
diction and  powers,  as  near  as  may  be,  as  if  the  prisoner  were  brought  before  him 
charged  with  an  indictable  offence  committed  in  England. 

Sect.  10.  In  the  case  of  a  fugitiTe  criminal  accused  of  an  extradition  crime,  if  the 
foreign  warrant  authorising  £e  arrest  of  such  criminal  is  duly  authenticated,  and 
such  evidence  is  produced  as  (subject  to  the  proyisions  of  this  Act)  would,  according 
to  the  law  of  EngUmd,  justify  the  committal  for  trial  of  the  prisoner  if  the  crime  of 
which  be  is  accused  had  been  committed  in  England,  the  police  magistrate  shall 
commit  him  to  prison,  but  otherwise  shall  order  him  to  be  discharged. 

If  he  commits  such  criminal  to  prison,  he  shall  commit  him  to  the  Middlesex  House 
of  Detention,  or  to  some  other  prison  in  Middlesex,  there  to  await  the  warrant  of  a 
Secretary  of  State  for  his  surrender,  and  shall  forthwith  send  to  a  Secretary  of  State 
a  certificate  of  the  committal,  and  such  report  upon  the  case  as  he  may  think  fit 

Sect.  14.  Depositions  or  statements  on  oath,  taken  in  a  foreign  State,  and  copies  of 
such  ori^nal  depositions  or  statements,  and  foreign  certificates  of  or  judicial  docn. 
menta  stating  the  fact  of  conviction,  may,  if  duly  authenticated,  be  received  in 
evidence  in  proceedings  under  this  Act. 

By  the  second  article  of  the  Extradition  Treaty  with  France  it 
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£U  OusRiN.   is  provided  that  natire-bom  or  natnralised  sabjects  of  eith^ 
issT       country  are  excepted  from  extradition. 

'_  In  the  case^  however^  of  a  person  who^  since  the  commission  of 

Practice---    the  Crime  or  offence  of  which  he  is  accased,  or  for  which  he  has 

Jurisdiction  of  been  convicted.  has  become  naturalised  in  the  country  whence 

Inqmru  com~  ^^®  surrender  is  sought^  such  naturalisation  shall  not  prevent  the 

menced  by  one  pursuit^  arrest^  and  extradition  of  such  person^  in   conformity 

^°?^^^\   with  the  stipulations  of  the  present  treaty. 
^TnoiAer--         The  Attorney  -  General  (Sir  R.  Webster,  Q.O.)  and  B.  8s  Wright 
Power  of     (with  them  Danchwerts)  showed  cause. — The  depositions  as  to  the 
second  magis--  crime  were  duly  taken  before  the  macristrate  who  heard  the  first 

trate  to  commit         .      n  .t^  j'j.  ^i.r  •xj.i. 

—Extradition  P^^^  ^^  ^he  case,  and  it  was  open  to  the  magistrate  who  com- 
— ^;>;Dea//roMimitted  the  prisoner  to  use  these  depositions.  Sect.  17  of  the 
deciiion  as  Jo  statute  11  &  12  Vict.  c.  42,  provides  that  the  depositions  of  persons 
^^^Si  Vict,  ^^^  ^^^^  died,  or  are  too  ill  to  travel,  may  be  read  as  evidence. 
c52, «.  9.  Sect.  21  of  the  same  Act  empowers  justices  in  the  cases  where 
it  is  necessary  or  advisable  to  defer  the  examination  or  further 
examination  of  witnesses,  to  remand  the  accused,  and  to  order 
him  to  be  brought  before  '^  the  same  or  such  other  justice  or  jus- 
tices as  shall  be  there  acting  at  the  time  appointed  for  continuing 
such  examination,^'  and  provides  that "  any  such  justice  or  justices 
may  order  such  accused  party  to  be  brought  before  him  or  them, 
or  before  any  other  justice  or  justices  of  the  peace  for  the  same 
county."  Sect.  22  provides  that  where  a  crime  is  committed  in 
one  county  and  the  person  accused  is  taken  before  justices  in 
another  county,  it  shall  be  lawful  for  such  justices  to  take  the 
depositions  of  the  witnesses  who  appear  in  support  of  the  charge, 
and  to  transmit  such  depositions  to  the  justices  of  the  county  in 
which  the  crime  was  committed  before  whom  the  accused  shall  be 
taken,  '^  which  said  depositions  shall  be  deemed  to  be  taken  in 
the  case,  and  shall  be  treated  to  all  intents  and  purposes  as  if  they 
had  been  taken  by  or  before  the  said  last-mentioned  justices.^' 
There  was  sufficient  evidence  before  the  committing  magistrate, 
quite  apart  from  the  depositions  taken  before  Sir  James  Ingham, 
to  justify  his  order ;  but,  even  if  there  was  not,  the  court  will 
only  release  a  prisoner  where  there  is  no  contest  as  to  his 
nationality.  In  the  case  of  Re  Wilson  (37  L.  T*  Bep.  N.  S.  354 ; 
3  Q.  B.  Div.  42)  the  defendant  was  proved  to  be  a  British  subject. 
Expa/rte  Huguet  (29  L.  T.  Rep.  N.  S.  41 ;  12  Cox  C.  C.  551)  is 
very  similar  to  this  case.  There  a  witness  gave  his  evidence 
before  one  magistrate  in  the  presence  of  the  accused,  and  signed 
his  depositions.  The  further  hearing  of  the  case  came  on  before 
another  magistrate,  when,  the  witness  being  abroad,  his  deposi- 
tion was  proved  and  read  as  part  of  the  case  against  the  accused. 
It  was  held  by  Martin,  B.  and  Pollock,  B.  (Kelly,  C.B.  duh.)  that 
the  deposition  so  taken  was  properly  received  by  the  committing 
magistrate.  In  Reg,  v.  De  Vidil  (9  Cox  C.  C.  4)  it  was  held  by 
Blackburn,  J.  that  a  deposition  duly  taken  in  accordance  with 
11  &  12  Vict.  c.  42,  s.  17,  might  be  read  in  evidence  against  a 
prisoner,  although  taken  before  two  magistrates  who  only  heard 
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ihe  first  part  of  tlie  evidenoej  tlie  prisoner  having  been  com-  Re  Odsbin. 
mitted  for  trial  by  another  magistrate.     The  case  of  Eeg,  v.        7777 
Jeffreys  (22  L.  T.  Rep.  N.  S.  786)  was  also  cited.  _ 

Poland  and  0,  F.  Oill  for  the   applicant. — The  committing    Practice-^ 
magistrate  had  no  evidence  before  him  on  which  he  conld  find  a  ^^^^i^diction^  of 
prima  facie  case  against  the  prisoner  of  having  committed  larceny  i^Jry  com- 
in  France.     Grave  inconvenience  and  mischief  might  arise  if  one  menced  hy  one 
magistrate  could  commit  on  evidence  given  before  another  magis-    ^S'JJ"'*'^ 
trate.     Such  a  course  is  wholly  opposed  to  the  principle  of  the    ^awtker-- 
common  law^  and  a  magistrate  is  not  justified  in  adopting  it     Potverof 
unless  specially  enabled  to  do  so  by  some  statutable  provision.  ^^^  magis^-^ 
If  a   case   is   heard   before  two  different  magistrates^  the  wit-  ^Extradition 
nesses  who  gave  their  evidence  before  the  first  should  be  resworn^  —Appeal  from 
and  give  their  evidence  de  novo  before  the  second  magistrate.  *^' w,^— ^ 
By  sect.  17  of  11  &  12  Vict.  c.  42,  it  is  provided  that  if   ags  4^84*i^icft 
witness  dies,  or  is  too  ill  to  travel,  his  deposition  may  be  read     &  52,  s,  9. 
as  evidence ;   but  the  fact  that  a  witness  whose  deposition  has 
been  taken  before  the  committing  magistrate  is  at  the  time  of 
the  trial  residing  abroad,  does  not  render  his  deposition  admis- 
sible in  evidence  under  this  section :  {Beg.  v.  Austen,  7  Cox  C.  C. 
55 ;  Dears  C.  C.  612.)     By  common  law,  if  a  witness  becomes 
insane,  or  is  kept  out  of  the  way,  his  evidence  can  be  used.     If 
a  magistrate  can,  in  ordinary  cases,  act  on  evidence  taken  before 
other  magistrates  without  having  himself  seen  the  manner  and 
demeanour  of  the  witnesses,  a  case  might  be  heard  on  ten  different 
days  by  ten  different  magistrates,  and  the   prisoner  might  be 
committed  by  a  magistrate  who  had  heard  only  an  immaterial 
witness,  or  even  none  at  all,  which  would  be  opposed  to  the  most 
elementary  rules  of  justice :  {Beg.  v.  Bertrand,  16  L.  T.  Bep. 
N.  S.  752 ;  L.  Bep,  1  P.  0.  520,  at  p.  585.)     The  case  otBeg.  v. 
Jeffreys  (22  L.  T.  Bep.  N.  S.  786)  supports  our  argument  so  far 
as  it  goes,  for  that  was  a  case  of  a  bastardy  order,  which  has  been 
held  to  be  a  civil  matter  {Beg.  v.  Berry,  82  L.  T.  Bep.  0.  S.  328  \ 
28  L.  J.  86,  M.  C),  and  there  it  was  held  that  the  reading  over 
of  the  evidence  sdready  taken  to  a  magistrate  who  was  not  present 
when  it  was  given  was  an  irregularity.    The  only  authority  appa- 
rently adverse  to  our  contention  is  that  of  Beg.  v.  Be  Vidil 
(9  Cox  C.  C.  4).     In  that  case  the  deposition  of  a  witness  taken 
before  two  magistrates  who  had  only  heard  the  first  part  of  the 
evidence  was,  owing  to  the  absence  of  the  witness  through  illness, 
admitted  in  evidence,  but  this  was  done  under  the  special  provi- 
sion of  11  &  12  Vict.  c.  42,  s.  17.     The  decision  of  the  magis- 
trate  on   the  question  of  nationality  can  be  reviewed  by  this 
court.     In  the  case  of  Be  Wilson  (37  L.  T.  Bep.  N.  S.  354 ; 
3  Q.  B.  Div.  42)  it  was  held  that  the  Extradition  Treaty  must 
be  taken  to  be  incorporated  with,  and  to  limit  the  Act  of  Par- 
liament, and,  it  being  admitted  that  the  prisoner  was  a  British 
subject,  he  was  entitled  to  be  released.     [He  was  stopped  by 
the  Court  on  this  point.]     The  magistrate  only  heard  evidence 
as  to  where  the  prisoner  was  bom,  and  not  as  to  his.parentage  j. 
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Ee  GuERiK.    we  submit  that  ^'  natural  bom ''  is  used  in  contradistinction  to 
rrr^       "  naturalised/'  and  that  a  person  who  is  bom  abroad  of  British 

;       parents  is  a  *'  natural  bom ''  British  subject.     The  prisoner  was 

Practice-^    bom  before  the  Naturalisation  Act,   1870^  when  the  maxim  of 

Jurisdiction  of  \^-^  was  Nemo  patriam  in  qud  natus  est  exuere  nee  ligeanticB 

in^iry^com-  debitum  qurare  possiL     If,  therefore,  his  parents  were  British^ 

menced'  by  one  he  would  still  be  Subject  to  English  jurisdiction.     They  also  cited 

cZ^&'^^b  ^^  ^'  ^^^^^  (^  ^**^-  ^P"  ^^®^'  (^) 

"^'XoMer—  ^     Stevenson  Moore  appeared  on  behalf  of  the  Government  of  the 

Power  of     French  Republic  and  the  Bank  of  France. 

second    magiS' 

^Extra^tion  WiLLS,  J. — This  case  raises  a  question  of  very  great  import- 
—Appeal  from  ance,  and  of  very  wide  application,  needing  most  careful  con- 
(^ciston  as  Jo  Qi^QYa,tion.  The  first  question  in  logical  order  is,  whether  the 
QS^^Si  Vict,  extradition  treaty  in  existence  at  the  present  time  between  tins 
c.  52,  s,  9.  country  and  the  Bepublic  of  France  applies  to,  and  is  to  be  put 
in  force  against  the  prisoner  ?  Whether  the  prisoner  is  a  person 
to  whom  this  extradition  treaty  applies  depends  entirely  upon 
whether  he  brings  himself  within  the  words  of  the  treaty  which 
say  that  native  bom  or  naturalised  subjects  shall  be  exempt. 
The  onus  lies  on  any  person  claiming  exemption  to  prove  that  he 
comes  within  the  exemption.  There  are  only  two  ways  of  acquir- 
ing or  possessing  the  status  of  a  British  subject :  (1)  naturalisa- 
tion; (2)  birth.  I  am  unable  to  see  any  difference  between 
'^natural  born,^^  the  words  used  in  the  Naturalisation  Act,  1870, 
and  ^'  native  bom,'^  the  words  used  in  the  treaty,  uor  do  I  think 
any  distinction  was  contemplated ;  native  means  native  from  the 
circumstance  of  his  birth.  As  there  are  contradictory  affidavits 
it  will  be  necessary,  if  the  point  is  to  be  considered,  for  the  court 
to  order  an  issue  to  be  tried  to  determine  whether  the  prisoner  is 
entitled  to  the  status  of  a  native  born  subject  or  not.  As  to  our 
jurisdiction  to  do  this,  I  have  no  doubt  that  it  is  the  only  means 
at  the  disposal  of  this  court  by  which  it  can  inform  itself  upon 
such  a  matter  of  fact.  So  much  for  the  first  point.  As  to  the 
second  point  raised  before  us,  it  appears  that  the  proceedings  at 
Bow-street  were  conducted  partly  before  Sir  James  Ingham  and 
partly  before  Mr.  Yaughan ;  some  of  the  depositions  were  taken 
before  one  magistrate,  and  the  remainder  before  the  other ;  and 
the  question  which  has  been  argued  before  us  is  whether  it  was 
competent  to  Mr.  Yaughan  to  commit  a  prisoner  upon  depositions 
taken  before  another  magistrate.  I  have  seen  enough  already  of 
these  depositions  to  make  it  most  probable  that  the  eventual 
effect  upon  my  mind  will  be  that  there  was  ample  evidence  before 
Mr.  Yaughan,  quite  independent  of  the  depositions  taken  before 

(a)  It  transpired  ultimately  that  Mr.  Vanghan  had  heard  saffieient  evidence  to 
justify  him  in  granting  the  warrant  of  committal.  There  were  also  duly  authenticated 
French  depositions  which  disclosed  hprimd  facie  case  against  the  accused,  and  which 
were  received  in  evidence  under  sect.  14  of  the  Extradition  Act,  1870.  Mr.  Vaughan 
reported  to  the  court  on  a  suhsequent  day  that  he  had  acted  on  tiie  French  depositions 
and  the  evidence  given  before  him  only,  and  not  on  the  depositions  taken  before  Sit 
James  Ibgham. 
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Sir  James  IngliatD^  to  justify  his  order ;  but  nevertHeless^  we  lU  Ouerin. 
oaght  not  to  hesitate  to  express  our  opinion  upon  the  point  as  it       ^TTT 

has  been  brought  before  us.     It  is  contrary  to  all  my  ideas  and        1 

experience  of  justice  for  depositions  taken  before  one  magistrate    Practice^ 
to  be  considered  by  another  magistrate  sufficient  evidence  to  J^^^!^^^  ^ 
commit  a  prisoner  upon  without  laving  seen  the  demeanour  of  I'l^'^- 
the  witnesses  when  they  were  giving  their  evidence^  and  so  being  menxxd  by  one 
in  a  position  to  judg^  for  himself  of  the  truth  of  their  statements,    ^"^^^^^m^ 
Every  prisoner  is  entitled  to  a  judicial  decision  by  a  magistrate  ^^^^^Mer— 
as  to  whether  a  primd  facie  case  is  made  out  against  him.     This     Power  of 
decision^  it  is  true,  does  not  decide  whether  the  accused  person  «c^  magU- 
is  guilty  or  not,  and  therefore  is  not  final.     It  is  none  the  less  a  ^Extradition 
judicial  decision,  and  it  may  be  a  matter  of  vital  importance  to  -^Appetd  from 
the  accused  whether  there  is  sufficient  evidence  to  commit  him  or  *cinon  a*  to 
not,  and  I  think  the  proceedings  ought  to  be  conducted  through-  33^  ^  34  ^^, 
out  by  the  same  magistrate  who  has  heard  the  witnesses,  and     &  52,  s,  9. 
observed  their  demeanour.     The  principle  of  the  common  law  is 
clear  upon  the  matter.     If  there  be  any  statute  which  by  clear 
terms  or  necessary  implication  infiringes  upon  this  rule  of  natural 
justice,  the  court  must,  of  course,  obey  it.     The  statute  11  &  12 
Vict.  c.  42,  permits  the  depositions  taken  before  magistrates  of 
one  jurisdiction  to  be  transmitted  to  the  magistrates  of  another 
jurisdiction  to  which  the  prisoner  is  committed ;  but  that  does 
not  apply  to  proceedings  before  magistrates  of  the  same  juris- 
diction.    Here  there  have  been  eleven  different  hearings,  and 
Mr.  Poland  is  perfectly  justified  in  saying  that  if  one  magistrate 
could  commit  on  depositions  taken  before  another  there  might 
have  been  eleven  different   magistrates    engaged  on  the  part 
hearing  of  the  facts  of  this  case,  and  the  last  might  have  com- 
mitted the  prisoner  although  he  had  not  heard  any  evidence  to 
warrant  his  doing  so ;  such  a  proceeding  could  never  have  been 
intended  or  tolerated.     Sect.  21  of  the  statute  11  &  12  Vict, 
c.  42,  was  reUed  on  as  showing  that  on  a  remand  the  prisoner 
could  be  brought  before  a  different  magistrate ;  but  that  enact- 
ment merely  amounts  to  a  provision  to  meet  the  case  of  the  first 
magistrate  dying  or  resigning,  and  it  does  not  enable  one  magis- 
trate in  ordinary  cases  to  take  up  a  case  where  another  left  off*,  he 
must  hear  the  case  de  novo.     In  civil  cases  even  one  judge  has  no 
power  to  take  up  a  case  commenced  before  another  and  to  use 
the  other  judge's  notes  except  by  consent,  and  of  course  a  stricter 
rule  applies  in  criminal  cases.     The  statute  11  &  12  Yict.  c.  43, 
has  a  most  important  bearing  upon  this  case.     Similar  language 
is  there  to  be  found  used  with  respect  to  the  hearing  before 
another  magistrate,  but  it  could  not  be  reasonably  inferred  that 
in  cases  where  the  decision  is  final  one  magistrate  might  make 
use  of  the  notes  and  materials  used  by  another  magistrate  in  order 
to  dispose  of  a  case.    The  similarity  of  the  language  used  raises 
fair  and  legitimate  inference  that  in  both  cases  there  must  be  no 
departure  irom  the  ordinary  rules  of  common  law.    It  does  not 
appear  to  me  that  there  is  anything  in  the  cases  which  have  been 
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JRe  OuBHiN.    cited  which  is  opposed  to  this  view.    In  Beg.  y.  De  Vidil  (9  Cox 
1888^        C.  C.  4)  BlackbnrD^  J.  admitted  the  deposition  of  a  witness  taken 
before  magistrates  who  had  not  committed^  bat  had  only  heard 


Practice—    the  first  part  of  the  evidence  against  the  prisoner.     The  deposi- 

•/urw^c^ion  o/|jJqq  j,a,d  been  duly  taken  in  accordance  with  the  provisions  of 

inqui^'com-   H  &  12  Vict.  c.  42,  s.  17,  and  therefore  in  the  absence  of  the 

menced  by  one  witness,  who  was  too  ill  to  travel,  it  was  admissible  in  evidence. 

^^Uti^^^^'b  ^^^®  decision  was  perfectly  correct,  and  falls  within  the  very 

another—  "^  words   of   sect.  17;  it   is   very  similar  to   an   examination  in 

Power  of     a  civil  matter  before  a   commission,  but   it    does  not  appear 

*jno/e  to  "^^'^  *o   me   to    be    any   authority  for   the    proposition   in   support 

— Extradition  ^^  which  it    was  cited.      The  next   case  is  Ex  parte  Huguet 

-Appeal  from  (29  L.  T.  Rep.  N.  S.  41 ;  12  Cox  C.  0.  551),  which  is  entitled 

^^i^^UtJ^^   the    greatest    respect  on    account  of  the    learned   judges 

38  ^  34  Vict,  ^^o   decided  it.     That  case  was  very   similar  to  the  present 

c.  62, 9. 9.     application  for  a  habeas  corpus,  and  Kelly,  C.B.  spoke  strongly 

against  the  practice  of  one  magistrate  acting  upon  evidence 

t8Js:en  before  another  magistrate.    Neither  of  the  other  judges 

who  composed  the  court  pretended  to  decide  this  point.    Martin^ 

B.  was  inclined  to  think  that  the  evidence  was  admissible  at 

common  law,  but  he  expressed  no  positive  opinion ;  and  PoUock, 

B.  thought  there  was  sufficient  evidence  taken  regularly  before 

the  magistrate    to    support    the    order    complained    of.     This 

authority  therefore  does  not  conflict  with  the  conclusion  at  which 

I  have  arrived.     In  Reg.  v.  Jeffreys  (22  L.  T.  Rep.  N.  S.  786) 

the  mere  reading  over  of  the  evideuce  already  taken,  to  a  justice 

who  was  not  present  when  it  was  given,  was  considered  an 

irregularity,  and,  so  far,  is  in  favour  of  the  view  I  take ;  but 

being  a  civil  case,  it  was  held   that  the  irregularity  could  be 

waived,  and  it  was  upon  the  question  whether  or  not  the  irregu- 

larity  could  be  waived  that  the  decision  turned ;  therefore  there 

is  a  clear  distinction  between  that  case  and  the  present.     In  Reg. 

V.  Bertrand  (16  L.  T.  Rep.  N.  S.  752 ;  L.  Rep.  1  P.  C.  520),  the 

jury  in  a  trial  for   felony  haviug  disagreed^  another  jury  was 

impanelled,  and  a  fresh  trial  had.     On  the  second  trial,  some  of 

the  witnesses  having  been  re-sworn,  the  evidence  given  by  them 

at  the  first  trial  was  read  over  to  them  from  the  judge^s  notes, 

and  liberty  was  given  both  to  the  prosecution  and  to  the  prisoner 

to  examine  and  cross-examine.     Although  that  case  is  not  the 

same  as  this,  it  is  deeply  interesting,  because  of  the  vigorous 

denunciation  by  Coleridge,  J.  of  the  course  there  adopted.     In 

delivering  the  judgment  of  the  court  that  learned  judge  says: 

^'  The  most  careful  note  must  often  fail  to  convey  the  evidence 

fully  in  some  of  its  most  important  elements — those  for  which  the 

open  oral  examination  of  the  witness  in  presence  of  prisoner, 

judge,  and  jury  is  so  justly  prized.    It  cannot  give  the  look  or 

manner  of  the  witness,  his  hesitation,  his  doubts,  his  variations 

of  language,  his  confidence  or  precipitancy,  his  calmness  or  con* 

sideration ;  it  cannot  give  the  manner  of  the  prisoner,  when  that 

has  been  important,  upon  the  statement  of  anything  of  particular 
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moment ;  nor  could  the  judge  properly  take  on  him  to  supply   Sa  Gusrik. 
any  of  these  defects,  who,  indeed,  will  not  necessarily  be  the        ^^ 

same  on  both  trials ;  it  is  in  short,  or  it  may  be,  the  dead  body         ! 

of  the  evidence  without  its  spirit,  which  is  supplied  when  given    /Voc^ice— 
openly  and  orally  by  the  ear  and  eye  of  those  who  receive  it/^  '^^^1^^!L  ^ 
This  language  of  Coleridge,    J.  forcibly   exposes    the    radical  jn^tVy    com- 
objection  to  the  principle  of  such  a  course  as  is  here  complained  mendd  2y  one 
of.    With  respect  to  the  power  of  this  court  to  review  the  finding  com°^^^\ 
of  the  magistrate  upon  the  question  of  nationality,  which  is  a     another^ 
question  for  the  magistrate   in   the  first  instance,  it  is  a  well-     Power  of 
established  principle  that  where  a  matter  of  fact  which  is  cardinal  ^^  ^^'7 
to  the  existence  of  a  magistrate's  jurisdiction  is  collateral  to  the  ^£xtradiiion 
subject  of  inquiry,  the  decision  of  the  magistrate  is  not  final,  and  Appeal    from 
the  court  have  a  right  to  inquire  into  the  suflSciency  of  the  evidence  *^^L^_!^ 
upon  which  the  magistrate  acted,  as  being  a  matter  on  which  his  33  j-  84  vict 
jurisdiction  to  hear  the  case  at  all  is  based.     The  rule  nisi  for  a    c62, «.  9. 
writ  of  habeas  corpus  must  be  discharged. 

Graittham,  J.  concurred. 

Rule  discharged,  (a) 

Solicitors  for  the  applicant,  Marsland,  Hewitt,  and  Everitt^ 

Solicitor  for  the  Crown,  The  Solicitor  to  the  Treasu/ry. 

Solicitor  for  the  Government  of  the  French  Republic  and  the 
Bank  of  France,  M.  A,  0.  Herbelet, 

(a)  On  the  16th  Not.  the  court— owing  to  the  affldavits  respecting  Giierin*B 
nationality  being  of  a  conflicting  character — directed  an  isane  to  be  tried  to  ascertain 
whether  he  was  a  ^*  native  born  or  naturalised  subject "  of  this  country.  This  issue 
was  tried  on  Dec.  20  and  21,  before  Huddleston,  B.  and  a  common  jury,  and  was 
found  against  the  prisoner,  who  was  surrendered  to  the  French  authorities. 
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QUEBN^S    BENCH    DIVISION. 

Wednesday,  Nov.  28,  1888. 

(Before  Lobd  Colsbidqe,  C.J.  and  Manistt,  J.) 

Newell  (app.)  v.  Hemingwat  (reap.),  (a) 

Licensing  Acts — Oluh  formed  into  a  limited  company — Sale  of 
intoxicating  liquors  by  manager  to  shareholders — "  Sale  by 
retail  ''—The  Licensing  Act,  1872  (35  ^  36  Vict.  c.  94),  s.  3. 

The  manager  of  a  company,  formed  for  the  purpose  of  providing 
a  club-house,  hotel,  and  other  conveniences  for  the  use  of  its 
shareholders,  cannot  be  convicted  under  sect.  8  of  the  Licensing 
Act,  1872,  for  the  sale  at  the  club,  of  intoxicating  liquors  to 
such  shareholders. 

THIS  was  a  case  stated  by  justices  at  the  general  qaarter 
sessions  of  the  peace  for  the  county  of  Glamorgan,  held  at 
Swansea,  on  the  10th  day  of  March,  1888,  for  the  purpose  of 
obtaining  the  opinion  of  the  court  on  questions  of  law  which 
arose  before  them. 

The  facts  of  the  case  were,  so  far  as  material,  as  follows : 

At  the  petty  sessions  for  the  borough  of  Cardiff,  held  on  the 
30th  day  of  January,  1888,  the  appellant,  William  Newell,  was 
convicted  by  the  stipendiary  magistrates  of  the  said  borough  of 
selling  or  exposiugfor  sale  by  retail  intoxicating  liquor  without 
being  duly  licensed  to  sell  the  same,  and  was  fined  therefor  bOl. 
and  costs,  or  in  default  one  month^s  imprisonment  with  hard 
labour. 

The  said  William  Newell  appealed  to  the  Court  of  Quarter 
Sessions  for  the  said  county,  and  it  was  proved  at  tbe  hearing  of 
the  appeal  that  prior  to  the  23rd  day  of  November,  1887,  a  number 
of  persons  had  formed  themselves  into  a  club  called  the  Dumfries 
Club,  and  had  taken  premises  for  the  purpose  of  carrying  it 
on  in  Harriet-street,  in  the  borough  of  Cardiff.  The  subscrip- 
tion of  the  members  was  2s.  per  annum,  and  the  appellant  was 
the  manager  of  the  club. 

On  the  23rd  day  of  November,  1887,  a  meeting  of  the  members 
of  the  Dumfries  Club  was  convened,  and  a  resolution  to  dissolve 
the  club  was  carried.  It  was  further  resolved  that  some  of  the 
members  of  the  original  club  should  form  themselves  into  a 
limited  liability  company,  to  be  called  the  Dumfries  Club  Com- 
pany Limited,  with  a  view  to  protect  individual  members  from 
liability  for  debts. 

(a)  Reported  by  Autbbd  H.  Ldbot,  Esq.,  BerriBter-Ai-Law. 
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The  company  was  duly  registered.    There  were  foar  hundred      Nswell 
shares  at  5^.  each^  of  which  l^.  each  was  paid  np  by  121  members.  n_Jf' 

The  appellant  did  not  become  a  shareholder,  but  was  appointed  °^^^' 

manager  of  the  new  limited  company.  1888. 

Apart  from  the  paid-up  portion  of  the  capital — that  is  to  say,    .    r — 
61.  la. — ^the  company  depended  entirely  for  the  current  expenses    '^5^  p/'* 
on  cash  taken  for  supplies  of  exciseable  liquors  or  food  to  share-    intoxicating 
holders.    It  was  stated  in  evidence  that  the  cost  of  registration     ^^?^T^nL, 
was  paid  by  the  secretary  partly  out  of  moneys  received  by  him  ^ formed  into 
from  the  dissolved  Dumfries  Clubj  and  partly  advanced  by  himself,    limited  com- 
to  the  total  amount  of  91.  lOs.    There  was  no  evidence  of  any^P^^^y-^^^  h 
annual  subscription  or  entrance  fees.     The  premises  occupied  by  shm^oidera^ 
the  company  consisted  of  five  rooms  in  a  large  building,  for  85  ^  36  vict. 
which  they  undertook  to  pay  36  i.  per  annum  and  rates.  ^  ^*»  *•  ^• 

Any  person  applying  for  a  share  paid  1^.  to  the  secretary  of 
the  club,  or  to  the  appellant  in  the  secretary's  absence,  but  he 
did  not  obtain  the  privileges  of  the  company  until  his  name  had 
been  submitted  to  the  directors  and  he  had  received  the  grant 
from  them  of  an  allotment. 

It  was  admitted  that  on  the  29th  day  of  December,  1887,  and 
on  other  days  the  appellant  did  supply  to  the  shareholders  beer 
and  other  exciseable  liquors,  and  received  money  for  such 
liquors  from  them.  But  the  appellant  had  no  personal  interest  in 
such  receipts  for  liquors  except  indirectly,  the  said  receipts  being 
the  main  source  of  income  to  the  company,  and  his  position  being 
dependent  thereon. 

The  Court  of  Quarter  Sessions,  after  hearing  counsel  for  the 
appellant  and  respondent  and  the  evidence  adduced  on  each  side, 
upheld  the  conviction  of  the  court  below,  but  reduced  the  fine 
from  502.  to  lOZ.,  subject  to  the  present  case. 

The  question  for  the  opinion  of  the  court  was  whether  upon 
these  £GM3ts  the  appellant  was  rightly  convicted — if  so,  the  order 
of  quarter  sessions  was  to  be  affirmed;  if  not,  the  order  and 
conviction  were  to  be  quashed. 

The  memorandum  of  association  of  the  Dumfries  Club  Com- 
pany Limited  provides  as  follows  : 

Par.  8.  The  objeotB  for  which  the  company  is  established  are  :  (1)  To  provide  a 
dab-house,  hotel,  and  other  oonyeniences  for  the  nse  of  the  Damfries  Club  Company 
Limited,  and  to  famish  and  maintain  the  same,  and  to  permit  the  same  to  be  ased  by 
the  members  of  the  said  dub,  either  gratnitoasly  or  upon  such  terms  as  shall  be 
agreed  apon.  (2)  To  inyest  and  deal  with  the  moneys  of  the  company  not  imme- 
diately reqaired,  apon  saoh  seonrities  and  in  sach  manner  as  may  from  time  to  time 
be  determined.  (8)  To  do  all  sach  other  things  as  are  incidental  or  oondaciye  to  the 
attainment  of  the  abore  objects.  ^4}  To  construct,  maintain,  and  alter  any  buildings 
or  woiks  necessary  or  conrenient  for  the  purpose  of  the  company. 

Par.  5.  The  capital  of  the  company  is  one  hundred  pounds,  divided  into  400  shares  of 
five  shillings  each. 

By  sect.  S  of  the  Licensing  Act,  1872  (35  &  36  Vict.  c.  94) 
it  is  provided  that 

No  person  shall  sell  or  expose  for  sale  by  retail  any  intoxicating  liquor  without  being 
duly  Ucensed  to  sell  the  same,  or  at  any  place  where  he  is  not  antiiorised  by  his 
lionioe  to  sell  the  Mme.    Any  person  selling  or  exposing  for  sale  by  retail  any 
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Newsll  intoxioatiiig  liqnor  which  he  is  not  lioensed  to  sell  by  retdl,  or  Belling  or  exposing  for 

t;.  sale  any  intoxicating  liqaor  at  any  place  where  he  is  not  anthorised  by  his  licence  to 

Hbmimowat.  boU  the  same,  shall  be  subject  to  the  following  penalties ;  that  is  to  say, 

(1)  For  the  first  offence  he  shall  be  liable  to  a  penalty  not  exceeding  fifty  pounds, 

1888.  0^  ^  imprisonment  with  or  without  hard  labour  for  a  term  not  exceeding  one  month. 

^^^^  ff"     Abel  Thomas  for  the  appellant.— The  appellant  could  not  be 
intoxicating   rightly  convicted  nnder  sect.  8  of  the  Licensing  Act^  1872,  of 
Kgwjrsbv    selling  beer  to  the  members  of  a  club,  or  limited  company,  of 
""^Mdin^  which  he  was  the  manager :  {Oraffv.  Evans,  46  L.  T.  Rep.  N.  S. 
limited  com-   347 ;  8  Q.  B.  Div.  373.)     The  only  diflference  between  this  case 
pony—Sale  by  and  Qraff  v.  Evans  is  that  there  the  club  had  not  formed  itself 
fAofX^rf—  ^^^  *  company.     In  that  case  it  was  held  that  the  liquors  were 
35  ^  36  Vict,  the  property  of  the  members  of  the  club,  so  that  they  could  not 
C.94, «.  8.    properly  be  said  to  be  "soW  to  such  members.      Here  the 
general  property  in  all  the  goods  of  the  company  still  remains  in 
the  shareholders,  although  by  the  Companies  Acts  the  company 
can  sue  and  be  sued,  and  is  even  entitled  to  sue  its  own  share- 
holders; therefore  liquor  purchased  by  the  company  would  be 
vested  in  it.     [Mjlnistt,  J. — Suppose  a  cask  of  beer  to  be  stolen, 
in  whom  would  the  property  be  said  to  lie  ?]     In  the  company, 
and  it  could  sue.     It  certainly  could  not  be  said  to  lie  in  the 
manager.     [Manistt,  J. — ^Here  the  company  was  registered,  and 
so  incorporated.]     Yes;   but    the   property    was    not    in    the 
manager,  and  that  is  all  that  is  material.     [Lord  CoLiBinaB,  C.J. 
— >If  the  property  in  the  beer  was  not  in  the  manager,  how  could 
he  sell  it  to  the  members  ?     If  there  was  no  sale,  the  conyiction 
cannot  be  supported.]     That  is  my  contention.     The  Licensing 
Acts  were  never  intended  to  apply  to  a  company  like  this,  but  to 
places   of  public  resort,   which  must  be  licensed,   and   cannot 
refuse  to  serve  anyone  who  may  require  refreshment. 

W.  D,  Benson  (with  him  Jackson)  for  the  respondent. — ^This 
is  not  a  bond  fide  club.  [Lord  Colsbidok,  C.J. — How  does  it 
differ  from  proprietary  clubs  in  London  ?]  There  is  no  subscrip- 
tion in  this  case.  The  appellant  sold  beer  to  the  members  ^'  by 
retail^' — that  is,  in  small  quantities.  There  is  nothing  in  the 
words  ''  by  retail  '^  to  show  that  they  mean  a  sale  to  the  public. 
Sect.  19  of  the  Intoxicating  Liquors  (Beer)  Act,  1834  (4  &  5 
Will.  4,  c.  85)  defines  what  is  a  selling  "  by  retail,^'  and  provides 
that  every  sale  of  any  beer  in  any  less  quantity  than  four  gallons 
and  a  half  shall  be  deemed  and  taken  to  be  a  selling  by  retail. 
A  sale  ''  by  retail  ^^  therefore  means  an  ordinary  sale  of  liquor  in 
small  quantities — in  the  case  of  beer,  less  than  four  gallons  and  a 
half.  The  case  of  Qraf  v.  Evans  (46  L.  T.  Eep.  N.  S.  347; 
8  Q.  B.  Div.  373)  is  distinguishable,  as  that  was  a  case  of  a 
club.  Here  the  club  has  ceased  to  exist,  and  has  been  turned 
into  a  limited  company,  and  the  shareholders  who  bought  beer 
from  the  manager  of  the  company  had  no  such  previous  property 
in  it  as  the  members  of  a  club  have  in  the  goods  belonging  to  the 
club.  It  is  not  stated  in  the  case  that  the  liquor  was  the  pro- 
perty of  the  shareholders.     [Lord  Colbbidgb,  C. J.— -It  was  found 
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that  the  property  was  not  in  the  appellant.]     Under  the  memo-      Nkwsll 
randnm  of  association  the  company  had  no  power  to  invest  their  „     ^'     ^ 

moneys  in  mtoxicatmg  liqaors^  and  anytnmg  done  ontside  the        

memorandam  of  association  is  nail  and  void^  even  if  all  the  share-        1889. 
holders  agree  to  do  it.     The  objects  of  the  company^  as  defined  ^.    "!      . 
in  the  memorandam  of  association^  are  to  provide  a  clab-hoosei     ^Safe  of 
hotel,  and  other  conveniences  for  the  ase  of  the  Dumfries  Glab    intoxicating 
Gompny,  and  the  sapply  of  Uqaors  was  not  within  their  powers.   J^^J^ 
The  limit  of  capital  is  important  as  showing  what  was  meant  by   formed  into 
the  words  "clab-hoase,  hotels  and  other  conveniences.'*     The    dmitedcom- 
rent  was  36Z.  a  year,  the  nominal  capital  was  only  lOOZ.,  and  the  '^^~'^*,  ^ 
capital  really  sabscribed  was  Ql.  la.    How  could  they  provide  shareho/ders*^ 
liqaors  out  of  such  a  fund  ?     I  submit  that  spending  money  on  S5  4*  86  Vict. 
beer  was  ultra  vires  ;  if  ultra  vires  null  and  void,  and  if  null  and     ^'  ^*»  '•  ^' 
void  the  beer  never  became  the  property  of  the  shareholders. 
''  Club-house,  hotel,  and  other  conveniences  *'  do  not  imply  the 
supply  of  refreshments,  and  if  the  shareholders  required  beer 
they  ought  to  have  procured  a  licence  :  {The  Directors,  ^c,  of  The 
Ashbury  Railway  Carriage  and  Iron  Company  v.  Biche,  33  L.  T. 
Rep.  N.  S.  450 ;  L.  Rep.  7  H.  of  L.  653.)     [Lord  Colbeidge, 
C.J. — ^Did  the  appellant  ''  sell "  the  beer  ?    That  is  the  point.] 
It  is  admitted  that  he  handed  it  to  the  members,  and  is  therefore 
equally  liable  with  the  directors ;  they  sold,  but  the  manager  is 
equally  liable  nnder  the  criminal  law.     This  was  a  corporate  body, 
therefore  the  property  was  vested  in  the  company  and  not  in  the 
shareholders,   and  must  be  '^  sold "  to  them.     Sect.  62  of  the 
Licensing  Act,  1872,  defines  a  ''sale,'*  and  provides  that  it  shall 
not  be  necessary  to  show  that  any  money  actually  passed,  or  any 
intoxicating  liquor  was  actually  consumed,  if  the  court  hearing 
the  case  be  satisfied  that  a  transaction  in  the  nature  of  a  sale 
actually  took  place.     [Lord  Coleridge,  C.J. — Is  not  that  confined 
to  a  sale  on  licensed  premises  ?]     No.     The  only  point  raised  in 
answer  to  the  conviction  was,  that  the  purchaser  had  an  interest 
in  the  beer  sold ;  it  is  immaterial  whether  the  property  in  the 
liquor  was  vested  in  the  appellant  or  anyone  else,  so  long  as  it 
was  not  vested  in  the  purchaser,  and  I  have  shown  that  the  pur- 
chaser could  have  had  no  interest  in  it :  {Mill  v.  Hawker,  33 
L.  T.  Rep.  N.  S.  177;  L.  Rep.  10  Ex.  92.)     [Lord  Colbeidge, 
C.J. — ^You  must  prove  that  this  was  an  illegal  act.]     I  submit 
that  this  was  an  illegal  act,  as  neither  the  company  nor  manager 
were  licensed  to  sell,  and  therefore  the  appellant  is  responsible. 

Lord  Coleridge,  C.J. — In  deciding  this  case  I  need  hardly 
repeat  my  surprise  that  a  first  conviction  for  such  an  ofience 
should  have  been  visited  by  a  penalty  so  extreme.  The  question 
here  is  whether,  under  the  circumstances,  the  appellant  who  was 
convicted  by  the  stipendiary  magistrate,  which  conviction  was 
confirmed  by  the  Court  of  Quarter  Sessions,  of  selling  beer 
contrary  to  the  Licensing  Acts,  comes  within  sect.  3  of  the 
Licensing  Act,  1872,  and  could  have  been  rig^htly  convicted  of 
selling  or  exposing  for  sale  by  retail  intoxicating  liquor  without 
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Njewell     being  duly  licensed  to  sell  the  same.     Now^  it  appears  that  the 
^-  premises  where  the  beer  was  sold  belonfir  to  a  limited  company. 

'  whose  articles  of  association  are  before  us.     This  company  was 

1888.       constituted  at  the  time  of  the  dissolution  of  the  Dumfries  Club^ 
"7"        and  is  called  the  Dumfries  Club  Company  Limited.     The  articles 
^Sa^  of    of  association  provide  that  the  capital  of  the  company  shall  be 
intoxicating    1001,  divided  into  four  hundred  shares  of  5^.  each^  and  that  the 
liquors  l»y     directors  shall  require  persons  appl3nng  for  shares  to  pay  the 
^/(^medinto    ^^^  ^^  ^^'  P^^  share  as  a  deposit  on  the  application  for  such 
Hmited  com'  share^  and  shall  make  such  farther  calls  for  the  amount  unpaid 
pany^Sale  hy  q^   g^cll   share  as   they   shall   think   fit  when  required.     This 
sh^^lders-^  Company   was  established,    according   to    its    memorandum    of 
85  i"  86  Vict,  association,  for  the  purpose  of  providing  a  club-house,  hotel,  and 
c.  94, ».  8.     other  conveniences,  for  the  use  of  members  of  the  club,  and  to 
do  all  such  things  as  are  incidental  or  conducive  to  the  attainment 
of  these  objects.     It  seems  to  me  that,  if  this  was  a  company 
whose  purpose  was  to  carry  on  a  club  for  the  benefit  of  the 
members,  such  members  ought  to  have  a  tariff  and  the  means  of 
obtaining    reasonable  refreshment    on    the  premises,   and   the 
directors  should  have  power  to  buy  either  food  or  drink  to  be 
sold  to  members  at  a  fixed  price.     As  the  directors  could  not  do 
this  themselves,  they  appointed  the  appellant  the  manager  of  the 
company,  aud  deputed  him  to  hand  over  to  the  members  of  the 
club  at  a  fixed  rate  such  articles  of  consumption  as  they  might 
require.     The  supply  of  liquors  is  part  of  the  object  of  a  club, 
and  whilst    assenting   to   the   elementary   proposition  that  the 
directors  of  a  company  are  not  entitled  to  go  beyond  the  purview 
of  its  memorandum  of  association,  I  think  in  this  case  they  did 
not  do  so.     They  bought  beer  for  the  use  of  the  members  of  the 
club,  who  were  also  shareholders  of  the  company,  and  handed  it 
over  to  them  from  time  to  time.     It  seems  to  me  to  be  clear  that 
what  the  appellant  did  in  handing  over  the  beer  to  the  members^ 
and  so  carrying  out  the  purpose  for  which  the  club  was  founded, 
was  not  a  ^'  sale  ^^  or  anything  hke  it.     To  call  that  a  sale  would 
be  going  far  beyond  the  real  purpose  of  the  Act  of  ParUament, 
and   would  be   putting   down   what    was    not  intended  to   be 
suppressed.     In  the  case  of  Qraffy.  Evans  (46  L.  T.  Rep.  N.  S. 
347;  8  Q.  B.  Div.  373)  Field,  J.,  in  an  elaborate  judgment,  points 
out  that  the  handing  over  of  liquors  by  the  manager  of  a  bona 
fide  club  to  the  general  body  of  members  is  not  a  sale.     This 
case  of  Oraff  v.  Evans  [uhi  sup.)  is  much  in  point,  and  it  would 
be  straining  the  Act  to  bring  such  a  case  within  its  scope.     The 
conviction,  therefore,  cannot  be  sustained,  and  must  be  quashed. 
Manisty,  J. — I  am  of  the  same  opinion.     The  Licensing  Act, 
1872^  is  an  Act  for  regulating  the  seJe  of  intoxicating  liquors  in 
Ucensed  houses.     Whether  members  of  a  club  ought  to  be  taxed 
or  not  for  using  intoxicating  liquors  is  a  question  for  the  Legis- 
lature, possibly  for  the  Chancellor  of  the  Exchequer,  but  not  for 
us.     As  the  law  at  present  stands,  bond  fide  clubs  are  not  sellers 
of  intoxicating  liquors  within  the  meaning  of  the  Act  of  Parlia- 
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ment.     The  directors  in  this  case  provided  liquors  which  were      Nkwkll 
handed  over  to  the  members  of  the  club  by  the  manager,  and  3^^^^^^^, 

consamed  by  them  at  a  price  saj£cient  to  assist  in  keeping  np        

the  club.     I  do  not  think  there  was  any  sale  within  the  meaning        1888. 
of  the  statute ;  if  there  was  a  sale  at  all,  it  was  certainly  not  a  i^^^'^JZ  ^^^^ 
sale  by  the  appellant,  who  was  merely  obeying  orders  ;  if  so,  all     _  s<ile  of 
barmaids  whose  masters  are  not  duly  licensed  might  be  held    intoxicating 
liable.     I  think  that  this  conviction  must  be  quashed.  rttv^^-^Club 

Oonviction  quashed.        formed  into 

Solicitor  for  the  appellant,  0.  B.  Wooller,  atrent  for  J.  H.  Jones,   'limited  fom- 
Cardiff.  FF  .  .    K  ^a'ii^'t^^ 

Solicitors   for  the   respondent,  Andrew,  Mellor,   and   Smith,  shareholders^ 
agents  for  the  Town  Clerk,  Cardiff.  35  <f  36  Vict. 

^  '  c,  94, 8. 3. 


QUEBN^S  BENCH  DIVISION. 

Friday,  Jem.  18,  1888. 

(Before  Cave  and  Chables,  JJ.) 

Sims  (app.)  v.  Pat  (resp.).  (a) 

Gaming— Betting  Rouses  Act,^  1853  (16  ^  17  Vict.  c.  119),  s.  3— 
'^  Opening,  keeping,  or  using  ^'  licensed  house  for  betting — 
Licensed  victualler  summarily  convicted  u/nder  sect.  3 — Penalty 
1001— The  Licensing  Act,  1872  (35  ^  36  Vict.  c.  9i),ss.  17,  59. 

A  lic^msed  victualler  is  still  liable  to  summary  conviction  and  a 
penalty  of  lOOZ.  under  sect.  3  of  the  Betting  Houses  Act  of 
1853, /or  *'  opening,  keeping,  or  using  his  licensed  house  for  the 
purpose  of  betting  with,  persons  resorting  thereto,^'  notmihstand- 
ing  that  by  sect.  17  of  the  Ijioensing  Act,  1872,  ''  any  licensed 
person  opening,  keeping,  or  using''  his  hov^e  for  the  same 
purpose  is  liable  to  a  penalty  for  the  first  offence  of  101.,  and  for 
any  subsequent  offence  of  20Z.  together  with  the  liability  of 
having  the  conviction  indorsed  upon  his  licence,  there  being  no 
implied  repeal  of  sect.  3  of  the  Act  of  1853,  by  sect.  17  of  the 
Act  0/  1872  but,  on  the  contrary,  that  section  and  its  penalties 
being  kept  in  full  force  and  operation  by  sect.  59  of  the  last- 
mentioned  Act. 

CASE  stated  under  20  &  21  Vict.  c.  43,  by  Wyndham  Slade, 
Esq.,  metropolitan  police  magistrate,  sitting  at  the  South- 
wark  police  court. 

(a)  Reported  by  Hembt  Lhqh,  Esq.,  Barrister-at-Law. 
VOL.   XVI.  B  E 
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Sims  1.  The  appellant^   Thomas   Samael   Sims^  is  the  owner  and 

p^'  occupier  of  a  licensed  house  called  the  *'  George^''  situate  at  Shad 

1  Thames^  Tooley-street^  and  the  respondent  is  a  metropolitan 

1888.  police  constable. 

^^"T^_  2.  The  appellant  was  summoned  before  me  on  the  11th  day  of 

"  Opening,  July>  1888,  on  the  complaint  of  the  respondent,  under  the  3rd 

keepintf,  or  section  of  the  Betting  Houses  Act,  1853  (16  &  17  Vict.  c.  119), 

using  *  licensed  f^j,  ^jj^^^  j^^  beiufif  the  owuer  and  occupier  of  a  licensed  hoase 

nouse  for  ^  * 

6em';7j7  —  Cor.. called  the  ''George,^'  situate  at  Shad  Thames,  did  unlawfully 
viction  of    open,  keep,  and  use  the  same  for  the  purpose  of  betting  with 

victuair^under  P^^'^^"^  resorting  thereto. 

16  ^'  17  Vict.      3*  ^^  ^^3  proved  before  me  that,  on  the  previous  days  named  in 

c,  119, 8.  8—  the  summons,  the  appellant,  the  landlord  of  the  house,  received 

35  ^se  Fi     "^^'^^y  f'^o'^  different  persons  in  his  bar  by  way  of  bets  on  horses 

c%A,8a.  17    ill  horse-races,  the  particulars  of  which  were  entered  on  papers 

and  59.      handed  with  the  money  to  the  appellant,  and  that  he,  on  other 

occasions,  paid  other  moneys  to  persons  who  had  won  bets  made 

with  him. 

4.  The  appellant's  house  having  been  searched  under  a  warrant 
issued  by  me  under  sect.  11  of  the  Betting  Houses  Act,  1853,  a 
very  large  number  of  such  written  memoranda,  a  number  of 
books  with  entries  of  bets  and  racing  cards  and  other  evidences 
of  betting,  were  seized  and  brought  before  me,  and  in  the  result 
I  found  as  a  fact  that  the  appellant  had  opened,  kept,  and  used 
this  house  for  the  purposes  before  mentioned,  and  I  inflicted  on 
him  a  penalty  of  lOOZ.  upon  one  summons,  and  allowed  him  a  few 
days  to  pay  the  fine. 

5.  During  the  hearing  of  the  case,  and  before  my  findings  the 
appellant  contended  that  I  had  no  power  to  impose  such  penalty^ 
for  that  the  provisions  of  the  Betting  Houses  Act,  1853,  no  longer 
applied  to  licensed  houses,  and  that  such  houses  were  capable 
only  of  being  dealt  with  under  sect.  17,  sub-sect.  2  of  the 
Licensing  Act,  1872  (35  &  36  Vict.  c.  94),  which  provides  that 
if  any  licensed  person  opens,  keeps,  or  uses,  or  suffers  his  house 
to  be  opened,  kept,  or  used  in  contravention  of  the  Act  16  &  17 
Yict.  c.  119,  intituled  '^  An  Act  for  the  suppression  of  betting 
houses,^'  he  shall  be  liable  to  a  penalty  not  exceeding,  for  the 
first  offence  lOZ.,  and  not  exceeding  for  the  second  or  any  subse- 
quent offence,  20Z.,  and  he  therefore  contended  that  this  section 
inferentially  repealed  sect.  3  of  the  Betting  Houses  Act  as 
regarded  licensed  houses,  and  that  a  licensed  person  could  only 
be  fined  at  the  most  lOZ.  for  a  first  offence. 

6.  When  the  appellant  was  again  before  me  on  the  12th  day  of 
July,  his  solicitor  pointed  out  that  the  wording  of  sect.  17  afore- 
said  was  very  strong,  referring,  as  it  did,  explicitly  and  pointedly 
to  the  Act  of  1853  (16  &  17  Vict.  c.  119),  under  which  these 
proceedings  were  taken,  and  that  therefore  the  intention  of  the 
section  must  have  been  to  substitute  a  new  procedure  and  penalty 
in  the  case  of  a  licensed  person. 

The  solicitor  for  the  respondent  referred  to  sect.  59  of  the  Act 
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of  1872  (35  &  36  Vict.  o.  94),  which  provides  that  "Nothing  in        Sims 
thia  Act  shall  prevent  any  person  from  being  liable  to  be  indicted        p*'* 

or  pnnished  under  any  other  Act,  or  otherwise,  so  that  he  be  not       1 

punished  twice  for  the  same  offence."  1888. 

It  was  argued  on  behalf  of  the  appellant,  in  reply,  that  a  Gandna  — 
general  proviso  of  this  nature  could  not  be  intended  to  override  "  Opening, 
an  express  provision  such  as  that  contained  in  sect.  17  above  keeping,  or 
mentioned.  ""V  "  ''S*^^ 

7.  The    question  of   law  is,  whether    the    provisions  of  the  fte/ftn^— cbn- 
Licensing  Act,  as  regards  licensed  houses,  repeal  the  Betting     victionof 
Houses  Act,  and  provide  in  its  stead  a  penalty  of  lOZ.  only.     If  ^ictu^j^nder 
so,  then  my  decision  is  wrong,   and  the  conviction  should  be  le  ^  17  Vict. 
quashed;  otherwise  it  should  remain  in  full  force.  c.  119, «.  8— 

^  Effect  of 

The  Betting  Houses  Act,  1853  (16  &  17  Vict.  c.  119)   enacts  :  ®^^/^  ^f' 

Sect.  8  Any  person  who,  being  the  owner  or  occapier  of  any  house,  office,  room,  or  ^jn^  5*^ 
other  place,  or  a  person  usmg  the  same,  shall  open,  keep,  or  use  the  same  for  the  pur- 
poses hereinbefore  mentioned  (that  is,  by  sect.  1  for  the  purpose  of  betting  with  persons 
resorting  thereto) ;  and  any  person  who  being  the  owner  or  occupier  of  any  house, 
room,  office,  or  other  place  shall  knowingly  and  wilfully  permit  the  same  to  be  opened 
kept,  or  used  by  any  other  person  for  the  purposes  aforesaid ;  and  any  person 
having  the  care  or  management  of  any  house,  Ac,  shall  on  summary  conviction  be 
liable  to  pay  a  penalty,  not  exceediag  100/.  .  .  .  and  on  the  non-payment  of 
such  penalty,  or  in  the  first  instance,  if  to  the  said  justices  it  shall  seem  fit,  may  be 

committe  to  prison,   with  or  without  hard  labour,  for  any  time  not  exceeding  six 
calendar  months. 

The  Licensing  Act,  1872  (35  &  36  Vict.  c.  94)  enacts : 

Sect  17.  If  any  licensed  person  (1)  suffers  any  gaming  or  unlawful  games  to  be 
carried  on  in  his  premises,  or  (2)  opens,  keeps,  or  uses,  or  suffers  his  house  to  be 
opened,  kept,  or  used  in  contravention  of  the  Act  16  &  17  Vict.  c.  119,  intituled  "  An 
Act  for  the  suppression  of  betting-houses,"  he  shall  be  liable  to  a  penalty  not  exceed- 
ing, for  the  first  offence,  ten  pounds,  and  not  exceeding  for  the  second  and  any  sub- 
sequent offence  twenty  pounds.  Any  conviction  for  an  offence  under  this  section 
shall,  unless  the  convicting  magistrate  shall  otherwise  direct,  be  recorded  on  the 
licence  of  the  person  convicted. 

Sect.  59.  Nothing  in  this  Act  shall  prevent  any  person  from  being  liable  to  be 
indicted  or  punished  under  any  other  Act,  or  otherwise,  so  that  he  be  not  punished 
twice  for  the  same. 

Tickell  for  the  appellant. — This  conviction  was  under  sect.  3  of 

16  &  17  Vict.  c.  119,  the  Betting  Houses  Act,  1853,  and  if  there 
had  been  no  other  Act  than  this  Act  to  deal  with,  there  coald 
have  been  no  objection  taken  to  the  conviction.  But  there  is 
subsequently  the  Licensing  Act  of  1872,  sect.  17  of  which  deals 
with  the  same  subject  so  far  as  licensed  victuallers  are  concerned, 
and  imposes  different  penalties.  If  the  magistrate  in  this  case  was 
right  in  imposing  a  penalty  of  lOOZ.  then  the  words  used  in  sect. 

1 7  of  the  Act  of  1872  are  perfectly  useless,  and  can  have  no 
effect  whatever,  for  that  section  says  that  a  licensed  person 
infringing  the  section  shall  be  liable  to  a  penalty  not  exceeding 
lOZ.  for  the  first  offence,  and  not  exceeding  20Z.  for  a  second  or 
any  subsequent  offence.  The  word  "suffers''  in  sect.  17  implies 
a  knowledge  of  what  is  going  on,  but  sect.  3.  of  the  earlier  Act 
of  1853,  under  which  this  conviction  took  place,  does  not  use  the 
words  '^  knowingly  or  wilfully.''     The  mischief  aimed  at  in  the 

R  R  2 
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Sims        earlier  Act  was  the  oase  of  houses  opened  ostensibly  for  the 
Pay         purposes  of  betting,  which  was  not  the  case  here.     The  words 

1        used  in  sect.  17  of  the  Act  of  1872  amount  to  an  implied  repeal 

J  888,        of  sect.  3  of  the  Act  of  1853,  so  far  as  licensed  persons  are  con- 
GaininQ^    cemed,  for  the  words  ^^  opens,  keeps,  or  uses,''  in  sect.  17  of  the 
"  Opening,    later  Act,  are  the  same  as  the  words  used   in  the  3rd  section   of 
keeping,  or    the  earlier  Act,  so  that  they  refer  to  precisely  the  same  subject- 
^^^houJe^^^  matter ;  and  as  a  different  penalty  is  provided  in  the  17th  section 
betting  ~  Con-  of  the  Act  of  1872  from  that  provided  in  the  3rd  section  of   the 
viction  of    Act  of  1853,  for  doing  precisely  the  same  thing,  namely^ "  opening 
victwVervnder  ^^^V^^f^y  ^^  using ''  a  house  for  the  purpose  of  betting,  it  follows 
16  ^'  17  Vict,  that  the  two  sections  cannot  be  in  force  at  the  same  time.     If 
c.  119, 8.  3—  sect.  3  of  the  Act  of  1853  is  in  force  as  regards  licensed  persons, 
^o^sfu%ict  t'^^^sect.  17  of  the  Act  of  1872  would  be  entirely  useless,  as 
c.  94,  M.  17  '  under  the  earlier  Act,  the  magistrate  can  impose  a  penalty  to  the 
and  59.      extent  of  lOOZ.  and  mitigate  it  down  to  the  sum  mentioned  in  the 
later  Act,  thereby  rendering  the   later  Act  useless.     It  is  sub- 
mitted, therefore,  that  sect.  3  of  the  Act  of  1853,  under  which 
the  conviction  took  place  was  repealed,  as  to  licensed  persons, 
by  sect.  17  of  the  Licensing  Act  of  1872. 

Poland^  Q.C.,  for  the  respondent  contra. — ^A  licensed  person, 
because  he  is  specially  dealt  with  in  the  Act  of  1872,  is  not 
thereby  exonerated  from  liability  under  sect.  3  of  the  Act  of  1853. 
The  Act  of  1853  applied  to  licensed  persons,  and  all  other  per- 
sons who  carried  on  the  trade  of  a  gaming-house  keeper.  The 
offence  under  the  earlier  Act  is  created  by  sect.  1,  and  the  house 
is  declared  to  be  a  common  nuisance ;  then  sect.  3  provides  for 
the  summary  conviction  of  the  person  who  keeps  a  house  con- 
trary to  the  provisions  of  the  Act;  and  sect.  11  gives  power 
to  the  justices  to  issue  a  search-warrant,  as  was  done  in 
this  case.  That  Act  is  unrepealed,  and  the  Licensing  Acts, 
which  contain  a  schedule  of  repealed  Acts,  contain  no  reference 
to  the  Act  of  1853.  [Charles,  J. — Assume  that  the  words  are 
identical,  still  the  new  Act  fixes  a  new  penalty,  a  penalty  dif- 
ferent in  kind.]  Yes,  the  penalty  is  different,  and  also  different 
in  kind,  as  there  is,  in  addition  to  the  ordina^  penalty,  the  power 
of  indorsing  the  conviction  on  the  licence.  There  are  many  cases 
where  there  are  two  different  Acts  dealing  with  the  same  subject- 
matter,  and  the  prosecutor  has  his  choice  of  either.  [Cave,  J. — 
When  you  have  one  statute  which  deals  with  one  class  of  offences, 
and  there  comes  a  later  statute  which  deals  with  the  same  offences, 
is  not  the  later  Act  an  implied  repeal  of  the  former  one  ?]  There 
is  no  implied  repeal  here,  for  sect.  59  of  the  later  Act  deals  with 
this  very  case,  and  says  that  nothing  in  this  Act  shall  prevent  a 
person  from  being  indicted  or  punished  under  any  other  Act. 
[Charles,  J.  referred  to  Robinson  v.  Bmerson  (14  L.  T.  Rep. 
N.  S.  291;  4  H.  &  C.  352)  where  Martin,  B.  said,  ''Where  a 
statute  prohibits  a  particular  act,  and  imposes  a  penalty  for  doing 
it,  and  a  subsequent  statute  imposes  a  different  penalty  for  the 
same  offence,   the  latter  statute  operates  as  a  repeal  of  the 
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former ;  *'  and  also  to  the  jadgment  of  Lord  Arbinger  in  Hen-        Sms 
derson  v.  Sherborne,  2  M.  &  W.  236.]     Sect.  59  expressly  pro-        p]^^ 

vides  for  that,  and  shows  that  the  right  to  proceed  nnder  the        1 

earlier  Act  still  exists^  and  that  the  prosecutor  has  the  right  of        1888. 
taking  proceedings  under  whichever  of  the  two  statutes  he  con-     q^^^„^ 
siders  the  best  for  his  purpose.     [He  was  stopped.]  i*  Opening, 

Tickell  was  heard  in  reply.  ^^^J"^'  ^ 

Cave,  J. — I  am  of  opinion  that  the  learned  magistrate  has  "^J^^^?Jf^ 
jurisdiction  in  this  case,  and  that  this  appeal  must  therefore  be  betting-^  Con- 
dismissed.     The  question  whether  sect.  17  of  the  Licensing  Act,     vidtion  of 
1872,  can  or  cannot  be  taken  to  repeal  sect.  8  of  the  Betting  ^^^^^^^^ 
Houses  Act,  1853,  so  far  as  licensed  victuallers  are  concerned,  16  ^  17  Viet 
might  have  been  of  considerable  diflSculty  if  these  two  sections  c  ^^^  «•  8 — 
had  stood  alone.     But  they  do  not ;  for  sect.  59  of  the  later  Act  g^  4^  ^^^ 
of  1872,  which  says,   "nothing  in  this  Act  shall  prevent  any    c94, «.  17 
person  from  being  liable  to  be  indicted  or  punished  under  any      ^<^  ^9. 
other  Act  or  otherwise,  so  that  he  be  not  punished  twice  for  the 
same  offence,^'  shows  very  clearly  an  intention  to  keep   both 
punishments  afoot.     It  is  then  said  that  that  is  not  a  reasonable 
purpose  to  impute  to  the  Legislature;  and  the  question  is  asked, 
why  a  man  who  is  liable  to  a  penalty  of  1002.  should  be  at  the 
same  time  liable  to  a  penalty  of  lOZ.  or  20Z.  for  the  same  offence, 
seeing,  too,  that  the  justices  have  power  to  reduce  the  1002.  penalty 
to  the  lower  one  of  lOZ.  or  20Z.  ?     To  that  question  the  answer 
is,  that  sect.  17  of  the  Act  of  1872  contemplates  the  infliction  of 
a  punishment  under  that  Act  which  could  not  be  inflicted  under 
the  Betting  Houses  Act,  1853,  namely,  the  indorsement  of  the 
conviction  on  the  offender's  licence,  and  under  some  circumstances, 
the  forfeiture  even  of  the  licence.     That  seems  to  me  to  be  a  good 
reason  why  Parliament  deemed  it  well  that  both  these  penalties 
should  stand,  leaving  it  to  the  police  in  each  case  as  it  occurs  to 
choose  under  which  of  the  two  statutes  they  would  take  proceed- 
ings.    I  am  unable  to  construe  sect.  59  of  the  later  Act  in  any 
other  way  than  that  it  keeps  sect.  3  of  the  earlier  Act  still  in  force 
and  operation,  and  therefore  I  think  that  the  magistrate  had 
jurisdiction  to  convict  the  appellant  under  that  section  of  the 
earlier  Act  of  1853. 

Chables,  J. — I  am  of  the  same  opinion.  The  earlier  statute  of 
1853  is  directed  against  all  offenders,  whereas  the  later  one  of 
1872  is  directed  against  particular  offenders.  It  is  also  provided 
by  sect.  17  of  the  later  Act  that  a  conviction  under  that  section 
may  be  indorsed  on  the  licence.  This  seems  to  me  to  show  that 
the  Legislature  were  creating  a  new  offence  and  a  new  punish- 
ment for  it,  less  severe  in  the  pecuniary  penalty,  but  more  severe 
in  other  ways,  and  of  a  different  kind,  and  therefore,  though 
I  feel  the  force  of  what  Mr.  Tickell  urged  as  to  the  rule  that 
where  a  later  statute  mitigates  a  penalty  inflicted  by  an  earlier 
one,  then  the  later  statute  is  an  implied  repeal  of  the  earlier 
statute,  I  do  not  think  that  the  rule  as  stated  by  Martin,  B.  in 
Robinson  v.  Emerson  is  applicable  here.     It  is  not,  however, 
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necessary  to  discass  that  point  farther  now^  for  sect.  59  of 
the  Act  of  1872  deals  with  this  very  case.  [His  Lordship  here 
read  the  section.]  This  section  seems  to  me  to  leave  sect.  3  of 
the  Act  of  1853  in  full  force^  and^  having  regard  to  its  language^ 
I  think  a  licensed  person  may  be  proceeded  against  nnder  sect.  3 
of  the  Betting  Houses  Act^  1 853^  and  that  this  appeal  should  be 
dismissed. 

Jtidgment  for  the  respondent,  dismissing  the  appeal. 

Solicitors  for  the  appellant^  Hicklin,  Washington,  and  Parsons. 

Solicitors  for  the  respondents,  Wontner  and  Sons. 


QUEEN'S  BENCH  DIVISION. 

Friday,  Jan.  18,  1889. 

(Before  Cave  and  Charles,  JJ.) 

Marshall  (app.)  v.  Eichardson  and  another  (resps.).  (a) 

Fishery  district— Salmon  Fishery  Act,  1865  (28  ^  29  Vict.  c.  121, 
ss,  33,  35,  36 — Licence  under  sect,  33  for  using  rod  arid  line 
for  trout  fishing — Fishing  with  rod  and  line  for  bait  in  trout 
stream  without  licence — Summons  under  sect.  85  for  fishing  for 
trout  without  licence — Whether  fishing  without  licence  for  bait 
and  not  for  trout  an  offence  within  sect.  35 — Materiality  of 
intention — The  Freshwater  Fisheries  Act,  1878  (41  4'  42  Vict, 
c.  39),  s.  7. 

The  respondents  were  summoned  under  the  S5th  section  of  the 
Salmon  Fishery  Act,  1865,  for  unlawfully  fishing  for  trout  with 
rod  and  line  in  a  trout  stream  in  a  fishery  district;  the  lines  had 
cork  floats  and  the  hooks  were  baited  with  worms,  and  trout 
might  have  been  caught.  The  respondents  said  they  were  fishing 
for  bait  and  not  for  trout,  and  it  was  found  as  a  fact  that  they 
n; ere  fishing  for  bait  only,  and  not  for  trout  or  any  fish  to  which 
the  Act  ajiplied. 

Held,  that  the  respondents  had  committed  no  offence  undei'  sect.  35, 
and  tluxt  the  magistrates  were  right  in  dismissing  the  summons, 
as  the  respondents  were  fishing  for  bait  only,  and  rwt  for  trout, 
and  that  it  made  no  difference  that  possibly  they  might  have 
caught  trout. 

(a)  Reiwrted  by  Hbmbt  Leigh  Esq  ,  Barrister-at-Law. 
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Lyne  v.  Leonard  (18  L.  T.  Rep.  N.  8.  55;  L.  Bep.  8  Q.  B.  1)     Mabshall 
distinguished  as  being  a  decision  under  sect,  36  of  the  Act,  Rm^aD 

AND    ANOTHSL 

CASE  stated  by  justices  of  the  peace  for  the  city  of  Ripon^        
in  the  county  of  York,  under  20  &  21  Vict.  c.  43.                       1889. 

1.  Upon  the  hearing  of  a  certain  information  preferred  by  the  f^J^g^  Acts-^ 
appellant  against  the  respondents^  under  sect.  85   of  the  Act    Fishing  for 
28  &  29  Vict.  c.  121,  that  they,  on  the  27th  day  of  July  last,  at  ^t  in  trout 
and  within  the  city  of  Ripon,  did  unlawfully  fish  in  the  river  £jic^"toJuh 
Skeil,  in  the  said  city,  with   a  rod  and  line  without  a  proper    for  trout-^ 
licence,  w©  dismissed  the  summons.  Possibiiity  of 

2.  The  following  facts  were  either  proved  before  us  or  admitted  cat'X— inJen- 
by  both  parties.  rMm-.28  4*  29 

3.  That  by  the  bye-laws  of  the  Yorkshire  Fishery  Board,    Vict.  c.  121, 
sanctioned  by  the  Home  Secretary,  a  licence  to  fish  for  trout  in  ^{  ^*^2^'y^l 
the  Yorkshire  Fishery  District  is  necessary.  c.  39,  s.  7. 

4.  That  the  appellant  was  duly  appointed  water-bailiff  to  the 
Yorkshire  Fishery  Board. 

5.  That  on  the  27th  July  last,  the  respondents  fished  with  a 
rod  and  line  in  the  river  Skell  (which  is  a  trout  stream  within  the 
district  of  the  Yorkshire  Fishery  Board),  without  either  of  them 
having  a  licence. 

6.  That  respondents^  lines  had  cork  floats,  and  that  their  hooks 
were  baited  with  worms. 

7.  That  the  circular  sent  herewith  (marked  A.  and  signed  by 
us)  was  issued  by  the  Yorkshire  Fishery  Board. 

8.  On  the  part  of  the  respondents  it  was  contended  that  they 
were  only  fishing  for  bait,  and  had  no  intention  of  catching  trout, 
or  any  other  fish  to  which  the  Act  applies,  and  that  they  under- 
stood from  the  circular  issued  by  the  Yorkshire  Fishery  Board 
that  fishing  for  bait  was  allowable. 

9.  On  the  part  of  the  appellant  it  was  contended  that  whether 
there  was  or  was  not  any  intention  of  catching  trout  or  other  fish 
to  which  the  Act  applies,  and  although  respondents  might  be 
fishing  for  bait  only,  they  were  guilty  of  an  offence  under  the 
Act,  and  should  be  convicted,  inasmuch  as  they  were  fishing  in  a 
trout  stream,  and  might  have  caught  trout. 

10.  We,  however,  being  of  opinion  that  the  defendants  had 
been  misled  by  the  circular  and  were  really  fishing  for  bait,  gave 
our  determination  against  the  appellant  in  the  manner  before 
stated. 

11.  The  question  of  law  upon  which  the  case  is  stated  for  the 
opinion  of  the  court  is,  whether  or  not  the  respondents,  who  in 
our  opinion  were  fishing  for  bait  only,  and  not  for  any  fish  to 
which  the  Act  applies,  were  guilty  of  an  offence  under  the  Act. 

The  circular  signed  by  the  secretary  to  the  Yorkshire  Fishery 
District,  and  referred  to  in  paragraph  7  of  the  case,  is  headed : 
"Trout  Fishing — The  Salmon  and  Freshwater  Fisheries  Acts, 
1861  to  1886,''  and  sets  out: 

Notice  18  hereby  giyen  that,  in  MOordADoe  with  the  proyisions  of  the  aboye  Acts,  it 
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Marshall     ^b  illegal,  within  the  Yorkshire  Fishery  District,  to  Bah  in  any  nuuiner  by  which  troat 
i;.  or  char  may  be  taken  without  the  licence  of  the  Board  of  Conservators. 

Richardson        1'he  following  is  the  scale  of  licence  daties  for  fishing  for  tront  or  char,  exclosiTely 
AND  AMcrrHSR.  o'  salmon, 

•—  Then  follows  the  scale  of  duties^  the  licence  for  fishing  with 
*        rod  and  line  being  Is. 

^Fhhigjbr     The  Salmon  Fishery  Act,  1865  (28  &  29  Vict.  c.   121)  enacta: 

bait  in  truut       Sect.  88.  In  any  fishery  district,  subject  to  the  control  of  a.  board  of  conservators 

stream —       licences  shall  be  granted  at  fixed  prices  to  all  persons  using  any  rod  and  line  for 

Licence  to  fish  fishing  for  salmon,  and  in  respect  of  all  fishing  weirs,  fishing  milldams,  putts, 

for  trout —     putchers,  nets,   or  other  instruments  or  devices,  except  rods  and  lines,    whereby 

Possibilitti  of  salmon  are  caught ;  and  the  produce  of  such  licences  shall  be  applied  in  defraying 

trout  being     the  expenses  of  carrying  into  effect  in  such  district  the  Salmon  Fishery  Acts,  1861 

caught -^  Inten-  and  1865. 

tion  —28  <f  2d      ^wi,  35.  From  and  after  a  time  to  be  appointed  as  aforesaid  in  a  fishery  district, 

Viit.  c  121.    any  person  fishing  in  that  district  with  a  rod  and  line  for  salmon  without  a  proper 

ss.  33,  85,  86 ;  licence  shall  be  liable  to  a  penalty  of  not  less  than  double  the  amount  to  be  paid  for 

41  <f  42   Vict,  the  requisite  licence,  and  not  exceeding  5/. 

c.  89,  s.  7.  Sect.  36.  From  and  after  a  time  to  be  appointed  as  aforesaid  in  a  fishery  district^ 

any  person  using  within  that  district  any  fishing  weir,  fishing  milldam,  putt,  pnteher, 

net,  or  other  instrument  or  device,  not  being  a  rod  and  line,  for  catching  salmon, 

without  having  a  proper  licence  for  the  same,  shall  be  liable  to  a  penalty,  &c. 

By  sect.  7  of  the  Freshwater  Fisheries  Act,  1878  (41  &  42 
Vict.  c.  39)  those  provisions  are  extended  to  treat  and  char. 

Macdskie  for  the  appellant. — It  is  not  material  that  the  respon- 
dents were  fishing  for  bait  and  perhaps  had  no  intention  of 
catching  trout ;  it  is  sufficient  for  a  conviction  under  the  section, 
if  in  fact  they  were  fishing  in  a  trout  stream,  and  might  have 
caught  trout.  Their  intention  is  immaterial.  The  point  is 
covered  by  the  case  of  Lyne  v.  Leonard  (18  L.  T.  Rep.  N.  S.  55  ; 
L.  Rep.  3  Q.  B.  166),  where  a  person,  who  had  no  licence  under 
the  33rd  section  of  the  Act,  had  used  fishing  putts  in  a  salmon 
fishery,  thoagh  he  alleged  it  was  done  only  for  the  purpose  of 
catching  shrimps  and  flat  fish,  and  it  was  held  that  he  was  liable 
to  the  penalty  under  the  36th  section,  inasmuch  as  he  had  used 
an  instrument  by  which  salmon  might  be  caught,  and  his  inten- 
tion was  immaterial.  There  the  suggestion  was  that  the  act  was 
done  with  the  object  of  catching  shrimps,  yet  the  person  was 
convicted ;  here  it  is  said  that  the  object  was  to  catch  bait,  but 
by  the  same  reasoning  a  conviction  ought  to  follow.  Sects.  35 
and  36  of  the  Act  impose  these  penalties.  In  the  case  just 
cited  Blackburn,  J.,  in  giving  judgment,  says :  *'  The  respon- 
dent put  down  a  putt  in  such  a  state  that  salmon  could  be  caught 
in  it,  and  the  justices  thought  it  was  necessary  for  the  appellant 
to  show  that  the  respondent  meant  to  catch  salmon  with  it ;  but 
that  is  a  mistake  on  their  part ;  the  penalty  is  imposed  irrespec- 
tive of  intention.  If  people  use  an  instrument  whereby  salmon 
may  be  caught,  they  must  pay  for  a  licence/^  That  case  was 
under  sect.  36,  but  the  mischief  intended  to  be  met  by  sects.  35 
and  36  is  precisely  the  same.  It  is  submitted  that  the  justices 
were  wrong  in  requiring  proof  of  the  intention  that  the  respon- 
dents were  fishing  for  trout. 

The  respondents  did  not  appear. 
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Cave,  J. — This  is,  I  think,  as  clear  a  case  as  can  possibly  be.  Mabshall 
Sect.  35  of  the  Salmon  Fishery  Act,  1865,  says,  that  any  person  jaioHARDsoN 
fishing  in  a  fishery  district  with  a  rod  and  line  without  a  proper  ^nd  another. 

licence  for  salmon  fishing  (extended  to  trout  and  char  by  41  &  42        

Vict.  c.  39,  s.  7)  shall  be  liable  to  a  penalty.     These  boys  (the        ]^' 
respondents)  were  fishing  with  a  rod  and  line,  not  for  trout,  but  Fishery  Acts- 
tor  bait.     Yet  it  is  said  that  nevertheless  they  have  committed  the    Fishing  for 
offence  aimed  at  by  the  section,  as  they  were  using  a  rod  and     ""J^J£!" 
line  by  which  trout  might  have  been  caught ;  and  in  support  of  Licence  to  fish 
that  contention  the  case  of  Lyne  v.  Leonard  {uhi  sup.)  was  cited    for  troiu— 
by  the  learned  counsel,  who  argued  that  according  to  the  decision  ^"^jf'^^fn^ 
there  the  present  case  came  within  the  mischief  intended  to  be  caught—Inten- 
met  by  the  statute.     Now,  when  sect.  36  of  the  Act  is  looked  at,  <iow— 28  ^  29 
very  different  words  from  those  in  sect.  35  will  be  found,  *°d^^  go^^  gj. 
words  which  are  somewhat  ambiguous  and   equivocal  in  their  41  ^  42  Vici, 
meaning,  as  they  may  be  construed  as  meaning  an  instrument     c.39, «.  7. 
"for   catching   salmon,'^    or   an  instrument  by  which  "salmon 
might  be  caught,^^    though  without  any  intention  to   catch  it. 
The    language    of  sect  33  clearly  shows  what  the  Legislature 
intended.     The  words  of  sect.  35,  however,  differ  in  a  material 
respect  from  those  of  sect.  36  under  which  Lyne  v.  Leonard  {uhi 
sup,)  was  decided.     Sect.  36  excludes  fishing  with  a  rod  and  line^ 
and  prohibits  the  use  of  instruments  "  for  catching  salmon  ^-  (or 
trout) ;  but  what  is  prohibited  by  sect.  35 — and  there  is  no  reason 
for  our  putting  any  other  than  their  plain  and  natural  meaning 
npon  its  words — is  the  "fishing  with  a  rod  and  line  for  trout 
without  a  licence.^^     Now,  in  the  present  case  it  is  found  that  the 
respondents  were  not  fishing  with  a  rod  and  line  for  trout,  but 
only  for  bait.     They  did  not,  therefore,  commit  any  offence  under 
sect.   5.     The  justices  therefore  were,  I  think,  rights  and  this 
appeal  must  be  dismissed. 

Chablbs,  J. — I  entirely  concur  in  what  has  been  said  by  my 
brother  Cave,  and  I  will  only  add  that  our  decision  here  in  no 
way  conflicts  with  that  in  the  cited  case  of  Lyne  v.  Leonard,  which 
was  grounded  upon  sect.  36  of  the  Act,  the  language  of  which  is 
different  from  that  of  sect.  35.  In  my  opinion  the  justices  were 
right. 

Appeal  dismissed. 

Solicitor  for  the  appellant.  A,  Toovey  for  JEdmundson  and 
Gowland,  Bipon. 
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QUBEN^S  BENCH  DIVISION. 

Tuesday,  April  2nd,  1889. 

(Before  Colbsidqb,  C.J.  and  Chaalbs^  J.) 

Reg.  v.  Cubitt  and  others  (Jastices)  and  Hill,  (a) 

Sea  Fisheries  Act,  1883 — Enforcement  of  provisions^-'Proceedings 
by  private  persons — Proceedings  by  sea-fishery  officers  only — 
46  ^  47  Vict.  c.  22,  ss.  4,  11,  20— First  schedule,  arts.  15,  22. 

The  enforcement  of  the  provisions  of  the  Sea  Fisheries  Act,  1883, 
including  the  prosecution  of  offenders  against  the  Act,  is 
exclusively  confined  to  sea-fishery  officers ;  and  prosecutions  for 
offences  against  the  Act  cannot  be  instituted  by  private 
persons. 

THIS  was  a  motion  for  a  rale  nisi  calling  upon  certain  jastices 
of  the  county  of  Devon,  and  James  Greorge  Hill,  to  show 
cause  why  the  justices  should  not  hear  and  determine  the  matter  of 
a  summons  taken  out  by  Robert  Henry  Coaker,  against  the  said 
Hill,  under  sect.  4  of  the  Sea  Fisheries  Act,  1888,  aud  art.  22  of 
the  first  schedule  to  that  Act. 

Coaker,  who  was  a  fisherman,  laid  an  information  against  Hill, 
who  was  a  master  of  a  sea-fishiDg  boat,  that  Hill,  on  the  8th  of 
Aug.,  1888,  did,  within  the  fishery  limits  of  the  British  Islands, 
to  wit.  Start  Bay,  unlawfully  shoot  his  net  in  such  a  way  as  to 
interfere  with  Coaker,  who  had  already  commenced  his  operations, 
contrary  to  art.  15  of  the  convention  contained  in  the  first  sche- 
dule of  46  &  47  Vict.  c.  22  ;  and  on  the  same  day  aud  at  the 
same  place  did  unlawfully  lift  certain  gear  not  belonging  to  hioj, 
to  wit,  a  crab  pot  and  lines,  the  property  of  Coaker,  contrary  to 
art.  22  of  the  said  convention. 

On  the  above  information  two  summonses  were  issued  in 
respect  of  the  two  alleged  offences ;  and  when  the  summonses 
came  on  for  hearing,  objection  was  taken  on  behalf  of  Hill  that 
the  prosecution  under  sect.  4  of  the  Sea  Fisheries  Act,  1883, 
could  only  be  instituted  by  a  sea-fishery  officer,  and  could  not  be 
instituted  by  any  aggrieved  person  in  his  own  name.  The 
justices  upheld  the  objection  and  dismissed  both  summonses. 

A  rule  nisi  calling  on  the  justices  to  show  cause  why  they 
should  not  hear  and  determine  the  matter  of  the  above  sum- 
monses was  granted. 

(a)  Reported  by  W.  P.  Evxbslsy,  Esq.,  Barrister-at-Lav. 
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By  46  &  47  Yiot.  c.  22,  sect.  4 :  Rm. 

If  within  the  ezdiuiya  fishery  limitB  of  the  British  Islands  any  person,  or  if  oat-  ^      ^' 

side  those  limits  any  person  belonging  to  a  British  sea-flshing  boat,  (a)  acts  in  con-  ^    ^  ^^"^ 
travention  of  articles  thirteen  to  twenty-two  (both  inclusive)  of  the  first  schedule  to        otbebb 
the  Act,  or  any  of  them ;  snoh  persons  shall  be  liable  on  summary  conviction  to  a  fine     W^ff^SB; 
not  exceeding  fifty  poands,  or  in  the  discretion  of  the  coart  to  imprisonment  for  a     akd  nnii. 
term  not  exceeding  three  months,  with  or  withoat  hard  labour.  ^  ... 

By  46  &  47  Vict.  c.  22,  sect.  1 1 :  p.acti^Sea 

(1.)  The  provisions  of  this  Act,  and  of  any  Order  in  GonnoU  under  this  Act,  or  fHMheries  Act, 
nnder  the  sections  of  the  Sea  Fisheries  Act,  1868,  amended  by  this  Act,  shall  be    188S— iZi^Af 
enforced  by  sea-fishery  officers,  either  British  or  foreign.  of  private 

(2.)  The  following  persons  shall  be  British  sea-fishery  officers ;  that  is  to  say,    i$idividuaU  to 
every  officer  of  or  appointed  by  the  Board  of  Trade,  every  commissioned  officer  of  any      nroaecuU-^ 
of  Her  Majesty's  ships  on  full  pay,   every  officer  authorised  in  that  behalf  by   the  Enforcement  of 
Admiralty,  every  British  Consular  officer,  every  collector  and  principal  officer  of     j^d  £»  sea- 
Customs  in  any  place  in  the  British  Islands,  and  every  officer  of  Customs  in  the  British  JUhery  officers 

Islands  authorised  in  that  behalf  by  the  Commissioners  of  Customs,  every  divisional  i6^47Ftc^ 

officor  of  the  coastguard,  and  every  principal  officer  of  a  coastguard  station.  q^  22  u.  4, 1 1, 

By  46  &  47  Vict.  c.  22,  sect.  20  :  mi.^T2. 

(1.)  Where  any  offence  ag^nst  this  Act  has  been  committed  by  some  person 
belonging  to  a  sea-fishing  boat,  the  master  or  person  for  the  time  being  in  charge  of 
such  boat  shall  in  every  case  be  liable  to  be  deemed  guilty  of  such  offence ;  provided 
that,  if  he  proves  that  he  issued  proper  orders  for  the  observance,  and  used  due 
diligence  to  enforce  the  observance  of  this  Act,  and  that  the  offence  in  question  was 
actually  committed  by  some  other  person  without  his  connivance,  and  that  the 
actual  offender  has  been  convicted,  or  that  he  has  taken  all  practical  means  in  his 
power  to  prosooute  such  offender  (if  alive)  to  conviction,  he  shall  not  be  liable  to  any 
further  punishment  than  payment  of  compensation  for  any  injury  caused  by  the 
offence. 

First  Schedule  (International  Convention  for  the  purpose  of 
regulating  the  Police  of  the  Fisheries  in  the  North  Sea^  and 
outside  territorial  waters) . 

By  art.  15  : 

Boats  arriving  on  the  fishing  grounds  shall  not  either  place  themselves  or  shoot 
their  nets  in  such  a  way  as  to  injure  each  other,  or  as  to  interfere  with  fishermen  who 
have  already  commenced  their  operations. 

By  art.  22  : 

Elxoept  in  case  of  salvage  ...  no  fisherman  shall,  under  any  pretext  what- 
ever, out,  hook,  or  lift  up  nets,  lines,  or  other  gear  not  belonging  to  him. 

Buke  showed  cause. — The  rule  ought  to  be  discharged.  These 
proceedings  under  the  Sea  Fisheries  Act^  1883^  have  been  under- 
taken by  a  private  person ;  and  the  objection  taken  before  and 
upheld  by  the  justices^  that  a  private  person  is  not  entitled  to 
institute  proceedings  under  that  Act,  ought  to  be  here  maintained. 
It  is  admitted  that^  if  the  allegations  against  Hill  are  true^  he 
has  committed  an  offence  under  art.  22  of  the  convention ;  but 
then  art.  22  of  the  convention  is  to  be  enforced  under  sect.  4  of 
the  Act^  that  is,  by  a  sea-fishery  officer,  which  Coaker  is  not. 
The  justices  dismissed  the  summons  under  sect.  11,  on  the  ground 
of  the  proceedings  having  been  wrongly  instituted.  I  submit 
they  were  right,  and  that  the  provisions  of  the  Act  can  only  be 
enforced  by  a  sea-fishery  officer.     [He  was  stopped.] 

/.  F.  Austin, — Sect.  11  of  the  Act  of  1883  confers  a  great 
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Rbg.        number  of  very  strong  powers  on  sea-fishery  officers  for  the  pur- 
^'  poses  of  the  Act.     The  heading  of  that  section  is  '^  Enforcement 

OTHERS      o^  ^^^  9  '^  ^^  ^3  P^^  o^  ^^®  limb  of  the  statute  separately  and  dis- 
(Jubticeb)    tinctly  headed  apart  from  another  limb  headed  "  Legal  Proceed- 
AND  Hill,    ings.''     To  read  the  Act  as  contended  for  on  the  other  side  would 
1889.        ^^  ^  S^^^  ^^^^  section  a  wider  meaning  than  was  ever  intended. 
- —        All  prosecutions  are  limited  to  sea-fishery  officers  and  cannot  be 
^r^L^'*^*''"  ?'"  instituted  by  other  persons.     Now  sect.  4  does  not  confine  the 
ifim^Rioht  application  of  the  Act  to  British  waters,  and  if  a  British  subject 
o/pHvate     Commit  an  assault  on  a  foreign  fishing  boat  many  miles  away,  a 
individuals  to  British  sea-fishery  officer,  thouerh  not  present,  must  alone  lay  the 
Enjorctmmiof^^^^^^^'^^^^^  ou  oath  in   respect  of  the  ofience.     Sect.  20  con- 
ic/ hy  sea-    templates  some  other  person  than  a  sea-fishery  officer  setting  the 
^L^frir^  law  in  motiou.     Under  it  a  master  of  a  sea-fishing  boat  is  made 
c^ 22  8s.  4,  u'  PTimd  facie  liable  for  an  ofience  committed  on  board,  though  he 
2olSrh.l,  *  is  relieved  ^Mf  he  has  taken  all  practicable  means  in  his  power  to 
arts,  15,  22.   prosecute  such  offender.'^     The  master  must  move  to  prosecute ; 
he  is  not  to  go  to  a  sea-fishery  officer.     The  inconvenience  of  the 
opposite  construction  is  great ;  sea-fishery  officers  are  few  and  far 
between.     Now,  in  sect.   11  we  do  not  find  any  such  negative 
words  as  forbid  a  prosecution  by  a  private  person.     Again,  this  is 
a  legal  proceeding  under  the  Act,  and  not  an  enforcement  of  the 
Act,  and  the  two  things  are  separate ;  enforcement  of  the  provi- 
sions is  one  thing,   and   setting   the   law  in  motion  to  punish 
offenders  under  it  another.     It  might  be  highly  proper  that  sea- 
fishery  officers  alone  should  enforce  the  provisions,  but  private 
persons,  if  aggrieved,  might  take  legal  steps  to  enforce  their 
rights  or  punish  ofienders.     Some  person  must  lay  the  informa- 
tion on  oath  under  Jervis's  Act,  and  the  construction  put  on  the 
Act  would  require  that  oath  to  be  taken  by  some  official  who  was 
miles  away  from  the  spot  and  knew  nothing  personally  of  the  fact. 
It  could  never  have  been  intended  to  put  such  a  construction  on 
this  statute. 

Lord  Coleridge,  C.J. — I  am  of  opinion  that  this  rule  ought  to 
be  discharged,  and  that  the  justices  were  right  in  not  hearing  and 
determining  these  summonses.  I  clearly  am  of  opinion  that  under 
this  Act  the  persons  to  enforce  it  are  alone  the  sea-fishery  officers. 
The  Act  deals  with  a  number  of  specified  offences  created  either 
by  itself  or  Acts  in  pari  materia,  and  wa«  passed  for  the  purpose 
of  putting  in  force  a  convention  between  Her  Majesty  and  certain 
other  European  Powers  for  the  purpose  of  regulating  the  police  of 
the  fisheries  in  the  North  Sea  outside  territorial  waters.  If  any 
person  could  enforce  its  provisions,  there  would  have  been  no 
necessity  for  sect.  11,  which  says  that,  "the  provisions  of  this 
Act  .  .  .  shall  be  enforced  by  sea-fishery  officers,  either 
British  or  foreign.^'  We  do  not  want  negative  words ;  the  sea- 
fishery  officers  alone  can  enforce  its  provisions,  and  we  ought  not 
to  fritter  away  the  effect  of  the  Act.  It  is  true  that  the  sections 
dealing  with  the  enforcement  of  the  Act  are  kept  to  a  certain 
extent  distinct  from  those  dealing  with  legal  proceedings  under 
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the  Act^  but  that  is  f reqaently  done  in  modern  drafting.     It  seems        Rbq. 
to  me  that  the  exclasive  ritrht  to  prosecute  under  the  Act  is  in   ^      ^' 

(JnBlTT    AND 

the  sea-fishery  officers.     I  do  not  agree  that  sect.  20  helps  Mr.       others 
Austin.     The  Act,  after  pointing  out  who  shall  enforce  its  pro-    (Jdstioes) 
visons,  goes  on  to  say  how  it  shall  be  enforced,  and  that  forms    ^^^  ^^ 
the  subject-matter  of  sects.  15  and  onwards,  including  sect.  20.        {ggg 
This,  it  is  true,  while  making  the  master  of  a  sea-fishing  boat         - — 
prima  facie  liable  for  what  is  done  on  board  under  his  apparent  {^'T'*^*" !?? 
authority,  exempts  him  from  the  consequences  if  he  has  taken  all   isss- Right' 
'^  practicable  means ''   to  prosecute  the  oflfender.     ^'  Practicable     of  private 
means,"  says  Mr.  Austin,"  means  only  takinethe  ofiender  ashore  »«<^"«^"«'^  ^ 
and  brining  him  before  a  magistrate.     But  the  expression  is  Enforcement  of 
quite  intelligible  if  it  means  that  the  master  has  not  the  power  to    Act  by  sea- 
prosecute  himself,  but  to  go  to  the  proper  authority  and  do  all  ^'^'i;^^^* 
in  bis  power  to  induce  that  authority  to  take  up  and  prosecute  the  ^  22,  s«.  4  11 
case.     I  think  the  Legislature  have  used  the  proper  and  correct    20«  8ch,  1, 
words,  but  Mr.  Austin's  construction  would  strain  them  and  give   "'''*•  ^^>  ^^* 
them  a  sense  other  than  that  which  they  would  ordinarily  bear.     I 
think  the  rule  ought  to  be  discharged. 

Chables,  J. — I  am  of  the  same  opinion.  The  present  is  a 
statute  which  has  created  a  number  of  new  ofiences,  which  are  to 
be  found  in  sects.  4,  5,  7,  and  9.  Having  created  these  new 
ofiences,  it  goes  on  to  provide  how  an  offender  is  to  be  punished. 
Sect.  1 1  says  that  the  Act  is  to  be  enforced  exclusively  by  sea- 
fishery  officers.  I  do  not  think  that  sect.  20  assists  Mr.  Austin ; 
if  it  supplies  any  argument  at  all,  it  is  against  him. 

Rule  discharged. 

Solicitors  for  the  applicant^  Orowders  and  Vizard,  for  T,  W. 
Windeatt,  Totnes. 

Solicitors  for  the  defendant.  Law  and  Worssam,  for  Bond  and 
Pearce,  Plymouth. 
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CROWN   CASES   RESERVED. 
Saturday,  May  11. 

(Before  Lord    Colbridgb,    C.J.,    Mathbw,   Cave,   Wills,   and 

Grantham^  JJ.) 

Reg.  v.  Gordon,  (a) 

False  pretences — Statement  of  intention — ^^  I  am  prepared  to  pay  *^ 
— Inducing  the  making  of  a  valu^ible  secv/rity — 24  ^25  Vict. 
c.  96,  5.  80. 

An  indictment  under  24  &*  25  Vict.  c.  96,  s.  30,  charged  a  prisoner 
with  having,  with  intent  to  defraud  A .  B,  and  hi^  son-,  induced 
them  to  make  a  promissory  note  for  1001,  hy  falsely  pretending 
that  he,  the  prisoner,  was  prepared  to  pay  them,  or  one  of  them, 
1001.  In  support  of  the  indictment,  evidence  was  given  that  in 
answer  to  an  advertisement  inserted  hy  the  prisoner,  a  moneys 
lender.  A,  B.'s  wife  applied  to  the  prisoner  on  a  Saturday  for  the 
loan  of  lOOZ,,  and  was  told  hy  him  in  her  hushand^s  presence, 
that  he  would  pay  her  hushand  on  Wednesday  the  sum  of  100?., 
which  was  to  he  repaid  hy  instalments  with  interest  at 
5  per  cent,  per  annum.  On  the  Wednesday  A.  B,  and  his 
son  signed  a  note  promising  to  pay  the  prisoner  or  order,  hy 
quarterly  instalments,  the  sum  of  lOOL  for  value  received.  This 
note  was  handed  to  the  prisoner  in  exchange  for  some  money 
which  when  counted  proved  to  he  60Z.  instead  of  lOOZ.,  the 
amiount  the  prosecutors  helieved  they  were  receiving.  The  jury 
having  found  a  verdict  of  guilty,  upon  a  case  reserved  : 

Held,  first,  that  under  24  ^  25  Vict,  c.  96,  s,  30,  it  is  not  necessary 
that  the  security,  which  the  prisoner  is  charged  with  having 
induced  the  prosecutor  to  make,  should  he  a  valuahle  security 
when  in  the  possession  of  the  prosecutor  ;  and  secondly,  that  the 
allegation  in  the  indictment  that  the  prisoner  was  prepared  fo 
pay  the  sum  of  lOOZ.,  wa>s  not  an  allegatioyi  of  a  future  event, 
or  of  what  the  prisoner  would  do  at  a  future  time,  hut  of  a  state- 
ment  of  the  prisoner  that  he  was,  at  the  time  he  made  it,  pre- 
pared  to  give  the  prosecutors  1001,  if  they  would  sign  ihepromis- 
sory  note.  And  that  therefore,  upon  the  verdict  of  the  jury,  the 
prisoner  miist  he  taken  to  have,  on  the  Wednesday,  falsely  repre- 
sented to  the  prosecutors  that  he  had  1001.  which  he  would  give 
them  if  they  signed  the  promissory  note, 

THIS  was  a  case  reserved  by  Lord  Coleridge,  C.J.  npon  the 
trial  of  an  indictment  at  Worcester  on  the  20th    day  of 
February,  1889. 

(a)  Reported  by  R.  Cunnimohak  Glen,  Esq.,  BarriBter-at-Law 
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The  charges  alleged  in  the  indictment^  of  which  the  following        Rt». 
abstract  was  set  out  in  the  case,  were :  GoimoM 

1st  count. — On  the  5th  day  of  January,  1889,  with  intent  to        ' 

defraud,  obtaining  from  Richard  Summers  Brown  lOs.  6d.  by        1B89. 
false  pretences.     That  he  was  prepared  to  advance  lOOZ.  to  him  „  .       ' 
at  lower  interest   than  was  charged  to  others,    and   that  all  ^aiatment  oj 
advances  were  repayable  by  easy  instalments  to  suit  applicants,     intention  —**I 

2nd  count.— On  the  9th  day  of  January,  1889,  with  like  intent  ^  ^.''^^'^^^^^ 
obtaining  from  said  Bichard  Summers  Brown  and  Richard  Brown  ^^a«  JoHm 
a  promissory  note  for  1 001,  by  false  pretence, ''  that  he  was  prepared  of  a  vaiuaMe 
to  pay  them  or  one  of  them  by  way  of  loan  1001"  2i^25  Viet 

3rd  count. — Same  date  with  like  intent  obtaining  from  them    c.  96,  s,  80.  ' 
said  note  for  500Z.  by  false  pretence,  "  that  a  document  then 
presented    for   signature    was  a     mere     receipt    for     moneys 
advanced.' ' 

4th  count. — Same  date  with  like  intent,  inducing  them  to 
make  said  promissory  note  for  lOOZ.  by  false  pretence,  "  that  he 
was  prepared  to  pay  them,  or  one  of  them,  lOOZ.^' 

5tn  count. — Same  date  with  like  intent,  fraudulently  inducing 
them  to  execute  said  note  for  lOOZ.  by  false  pretence,  ^^  that  he  had 
agreed  with  said  Richard  Summers  Brown  to  lend,  and  was  ready 
to  pay  over,  lOOZ.'' 

The  case  then  set  out  the  evidence  in  the  case,  from  which  it 
appeared  that  Rebecca  Ann  Brown,  wife  of  B.  S.  Brown,  a 
farmer,  living  near  Bromyard,  in  consequence  of  having  seen  an 
advertisement  in  the  Worcestershire  Advertiser,  went  to  Worcester, 
and  saw  the  defendant  at  his  office  upon  the  next  Saturday,  and 
applied  to  him  on  behalf  of  her  husband  for  a  loan  of  lOOZ.,  and 
paid  him  10s.  6e2.,  which  he  said  was  required  to  cover  the 
expense  of  going  to  Bromyard,  to  make  inquiries  before  lending 
the  money. 

The  advertisement  was  as  follows : 

Cash  immediately  advanced  from  6L  to  500/.,  at  lower  interest  than  charged  by 
others. — To  fanners,  gardeners,  fmiterers,  dairymen,  carriers,  clerks,  tradesmen, 
shopkeepers,  lodging-house  keepers,  private  householders,  and  others,  on  their  own 
security  without  bondsmen  on  note  of  hand  alone.  Repayable  by  easy  instalments  to 
suit  applicants.  All  communications  are  received  in  strict  confidence.  No  genuine 
application  refused,  and  honourable  and  straightforward  transactions  guaranteed. 
Intending  borrowers  are  invited  (before  applying  elsewhere)  to  apply  to  Mr.  G. 
Gordon,  6,  Bridge-street,  Orohester.  Town  or  country ;  distance  no  object  Letters 
immediately  attended  to.    EsUblished  1851. 

According  to  the  evidence  of  Mrs.  Brown,  the  prisoner  said  in 
answer  to  her  inquiries  that  he  charged  5  per  cent,  interest, 
which  he  did  not  stop  out  of  the  loan ;  and  that  he  would  pay  the 
whole  1001.  down  on  the  following  Wednesday  morning.  It 
being  arranged  that  a  man  should  be  sent  over  to  inspect  the 
prosecutor's  farm  on  the  Tuesday.  At  this  interview  the  prose* 
cator  B.  S.  Brown  was  present. 

On  the  Tuesday  the  defendant's  clerk  went  to  Bromyard  and 
inspected  the  farm,  and  on  Wednesday  B.  S.  Brown  and  his  son 
called  on  the  defendant  for  the  money,  when  the  following 
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Rho.        papers  were  produced  for  their  signatare,  and    were  signed  by 
-   ^'  them,  viz. : 

Jaonary  9th,  1889. — ^We  (I  and  my  Ron)  have  this  day  borrowed  and  reoeiTed  of 

1889.  ^^*  ^or<^oii  the  sum  of  sixty  pounds  for  which  we  have  agroed  to  pay  him  back  one 

.*  hundred  pounds  (forty  pounds  interest  on  the  sixty  pounds)  in  four  quarterly  instal- 

False  pretences  ^^^^^  ^^  ^^^  forth  on  the  promissory  note,  which  we  read  over,  signed,  and  which  we 

Statement  of  ^^^^^^7  understand.    We  farther  say  that  all  the  furniture,  efifeots,  stock.  &c^  at  oar 

intention  —  '*  7  ^^^''^  belongs  to  us,  and  it  is  solely  our  own  property,  and  that  I,  Richard  Brown  the 
am  prepared  to  ^^^^^i  h&ve  also  an  income  of  thirty  pounds  per  year,  which  is  payable  through  Mr. 

pgy  »> Indue-  I^*vi®8,  solicitor,  of  Haverfordwest.     We  farther  say  that  we  will  pay  Mr.  Gordon  the 

inq  the  makina  ^°^  hundred  pounds   honourably  as  promised. — We  read  the  above  over.    Richard 
of  a   valuable  ^ROwn,  Richard  Brown,  Jun. — Witness,  T.  W.  Hdohss. 

24  ^  2b  Vict,      ^^^3  document  was  all  in  the  handwriting  of  the  defendant's 
c  96,  8.  30.    clerk  except  the  signatures  and  the  words  ^'  We  read  the  above 
over,"  which  were  in   the  father's   handwriting.     The   second 
document  was  as  follows : — 

100/. — Derby,  Jan.  9th,  1889. — We  jointly  and  severally  promise  to  pay  Isaac,  or 
order,  at  Derby,  the  sum  of  one  hundred  pounds  for  value  received  by  quarterly 
instalments  as  follows,  namely:  Twenty-five  pounds  on  April  the  9th,  next  (1889); 
twenty-five  pounds  on  July  the  9th,  next  (1889) ;  twenty-five  pounds  on  Oct.  9th,  next 
(1889);  and  twenty-five  pounds  on  Jan.  9th,  next  (1890);  and  if  default  shall  be 
made  in  any  one  payment  of  the  aforesaid  instalments,  all  the  instalments  remaining 
impaid  shall  at  once  become  due  and  payable  immediately  thereafter. — ^Richard 
Brown,  Richard  Sdmsrs  Brown.— Witness,  F.  W.  Hughes. 

Richard  Brown,  the  son,  in  his  evidence  stated  that  neither  he 
nor  his  father  read  either  of  these  documents  over,  and  that 
neither  of  them  was  read  over  to  them.  On  the  other  hand,  the 
defendant's  clerk  in  his  evidence  stated  that  the  defendant  first 
explained  the  documents  to  the  Browns  and  that  then  he,  the 
clerk,  read  them  to  them,  and  lastly  that  the  Browns  themselves 
read  the  documents. 

The  defendant,  after  the  documents  were  signed,  gave  Richard 
Brown,  the  son,  the  following  ticket,  and  some  money : 

No.  Date  Jan.  9,  1889. — Messrs.  Brown,  jun.  and  sen..  Dr.  lo  the  Midland 

Advance  Co.,  1,  Wellington- street,  Derby,  and  6,  Bridge-street,  Worcester,  Branches 
Gloucester,  Hereford,  Bath,  Oxford,  Banbury,  Evesham,  Buxton,  Tewkesbury,  Ac,  to 
loan  and  bonus  100^  Payable  25/.  on  April  8tb,  1889;  25/.  on  July  9th,  1889 ;  25/. 
on  Oct.  9th,  1889;  25/.  on  Jan.  9th,  1890. — P.0.0.  payable  to  the  manager,  J.  Gordon. 

Rules. — Instalments  (bills  and  acceptances)  must  be  paid  punctual  when  due,  as  in 
default  of  punctual  payment  of  any  one  of  the  instalments,  all  the  instalments 
remaining  unpaid  at  once  become  duo,  payable  and  recoverable  immediately  there- 
after, and  by  not  doing  so  customers  run  the  risk  of  incurring  heavy  expenses,  &c 
Whenever  money  is  sent  it  is  particularly  requested  to  register  the  letter,  if  they  do 
not  it  will  be  at  their  own  risk,  and  all  moneys  to  bo  sent  and  all  communications  to 
be  addressed  to  the  Worcester  office  only.  Not  responsible  for  any  moneys,  d^c,  paid 
or  left  at  any  of  the  branch  offices,  or  otherwise  it  should  be  brought  or  sent  by  post 
registered  to  Mr.  J.  Gordon,  6,  Bridge-street,  Worcester,  and  a  receipt  will  bo  sent  per 
return. 

Upon  counting  the  money,  the  prosecutor  found  it  was  60/. 
only,  and  not  lOOZ.,  and  the  defendant  refused  to  give  them  any 
more,  and  when  the  wife  of  B.  S.  Brown  offered  the  money  back 
the  next  day  he  refused  to  accept  it. 

The  learned  judge,  in  asking  for  the  opinion  of  the  coort  on 
the  above  facts,  stated  as  follows  :  "  I  told  the  jury  if  they  were 
of  opinion  that  the  prisoner  obtained  the  promissory  note  for 
lOOZ.   from   the  two    Browns,  or    either   of    them,   by    falsely 
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pretending  to  them  that  he  was  ready  to  pay,  and  would  then        Rbg. 
pay  to  them,  or  any  of  them,  1001.  on  their  signing  the  note,  they      ^  'V 

might  find  him  guilty.    I  explained  to  them  that  a  false  pretence        ' 

mast  be  the  representation  of  an  existing  fact  nntrae,  in  fact,  false        1889. 
to  the  knowledge  of  the  person  making  it,  and  that  the  money,  or  „  7-^"^ 
other  subject-matter,  must  be   obtained  or  procured  by  means  J!staunient  of 
of  it.     I  had  great  doubts  as  to  the  validity  of  counts  1,  2,  and  4,  intention  —  "I 
and  I  withdrew  count  3  from  their  consideration,  as  I  thought  "^ /J"^*^^^** 
it  bad  in  law,  and  that  there  was  no  evidence  of  it  in  fact,     l^the  making 
was  not  free  from  doubt  as  to  count  5,  and  I  directed  the  jury  too/  a  vafuabk 
find  separately  on  each  count.     They  found  the  prisoner  guilty  24*^*2'^ p-  / 
on  counts  1,  2,  4,  and  5,  and  not  guilty  on  count  3.     I  have  to    c.  96, «.  30. 
request  the  opinion  of  the  Court  of  Criminal  Appeal,  whether 
the  conviction  upon  all,  or  any  of  the  four  counts  on  which  a 
verdict  of  guilty  was  entered  can  be  sustained.     If  it  can  be 
sustained  on  any  of  those  counts,  the  conviction  is  to  be  affirmed, 
if  not  it  is  to  be  quashed.'^ 

Lockwood,  Q.C.  (with  whom  Harington)  for  the  prisoner. — 
There  was  no  evidence  to  support  the  first  count,  as  it  appeared 
from  the  evidence  that  the  10«.  6d,  was  paid  in  respect  of  the 
expenses  of  attending  to  make  investigations  preparatory  to  the 
application  for  the  loan  being  entertained.  [He  was  stopped  by 
the  Court  as  to  this  count.]  The  second  count  discloses  no 
offence,  because  it  merely  alleges  a  false  representation  as  to  a 
future  event.  It  alleges  that  the  prisoner  represented,  '^  If  you 
give  me  a  promissory  note  for  1002.,  I  will  advance  to  you  by 
way  of  loan  lOOZ.''  There  is  no  di£ference  between  such  a 
representation  and  the  representation  made  by  a  man  who  ffoes 
into  a  shop  and  says  to  the  shopkeeper  :  '^If  you  send  me  those 
goods  to  a  certain  address,  I  will  pay  you  for  them.''  The  same 
element  of  futurity  exists  in  the  case  of  dealing  at  a  shop  on 
credit,  as  ousted  here  with  regard  to  the  delivery  of  the  promis- 
sory note.  [Mathew,  J. — Suppose  the  defendant  here  had 
counted  out  on  the  table  lOOZ.,  and  upon  the  promissory  note 
being  signed  he  had  taken  up  402.,  and  said  he  was  going  to  keep 
it  7]  If  he  had  promised  to  hand  over  all  the  lOOZ.,  his  breaking 
his  word  afterwards  would  not  make  the  promise  a  &lse  pretence. 
[Cavb,  J. — This  was  intended,  so  far  as  possible,  to  be  a  ready- 
money  transaction,  and  not  to  be  a  question  of  credit.  Wills,  J. 
— Have  not  we  to  consider  what  was  the  intention  of  the  prisoner 
at  the  time  the  statement  was  made  ?]  The  state  of  the  man's 
mind  cannot  be  an  existing  fact.  [Wills,  J. —  No,  a  mere 
promise  will  not  do ;  but  where  it  is  a  representation  of  what  the 
person  intends  to  do,  is  it  not  a  question  for  the  jury  whether  the 
representation  was  of  what  a  person  did  not  at  the  time  intend  to 
do  7]  I  am  arguing  upon  the  words  of  the  count,  and  at  the  most 
they  merely  show  an  alteration  in  the  prisoner's  state  of  mind,  and 
how  can  that  be  a  false  representation  of  an  existing  fact? 
[Lord  GoLBECEDOB,  G.J. — The  words  ''I  am  prepared  to  pay"  are 
reasonably  open  to  the  construction  "  I  have  got  it  here  to  pay;" 
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Rbb.       and  if  so^  it  is  for  the  jury  to  say  whether  that  meaning  is  made 
Goux>N      ^^*  ^y        evidence.     If  what  the  prisoner  did  on  Tuesday  was  a 

'     representation  of  what  he  said  on  Saturday^  did  he  not  then  repre- 

1889.  sent  that  he  had  lOOZ.^  and  was  giving  it  over  7]  I  submit  not. 
Fal  Tlretenc  ^^^^^  ^^y  however,  another  objection  to  the  second  county  which 
— 5<a/«/?ienr  0/ is  that  it  alleges  the  obtaining  from  Brown  a  certain  valuable 
tn^ena'on  — "/security ;  and  there  is  authority  that,  in  order  to  convict  a  person 
am  P^vyj^  'o  of  obtaining  a  valuable  security,  the  security  must  be  a  valuable 
ingthe  making  One  when  it  is  in  the  hands  of  the  person  from  whom  it  is  obtained. 
of  a  valuable  In  the  hands  of  the  prosecutors  the  promissory  note  had  no 

24*^"26^  F     ^^^^^f  ^^^  ^^  ^s  °^^  "^^'^^  ^^  8^^  ^^^  *^®  hands  of  the  defendant 
c.  90,  8, 80.    *Ji8,t  it  became  of  value.     In  Reg.  v.  Danger  (1  D.  &  B.  0.  0.  307 ; 
26  L.  J.  185,  M.  C.)  it  was  held  in  1857  that  the  obtaining  by 
means  of  false  pretences  the  signature  of  a  person  to  an  accep- 
tance of  a  bill  of  exchange  produced  to  him  for  that  purpose  by 
the  defendant  with  intent  to  defraud  was  not  an  indictable  oBence 
under  7  &  8  Geo.  4,  c.  29,  s.  53.     It  is  true  that  24  &  25  Vict, 
c.  96,  s.  90,  was  passed  in  order  to  do  away  with  the  effect  of  that 
decision ;  but  the  amendment  in  sect.  90  is  not  taken  advantage 
of  here,  for  the  count  is  for  obtaining,  which  is  an  offence  under 
sect.  88  and  not  under  sect.  90.     If,  therefore,  the  decision  in 
Beg,  y.  Danger  is  good  law,  the  note  must  be  one  which  is  of 
value  when  it  is  obtained.     [Cave,  J. — If  yonr  view  is  correct  it 
follows  that  a  great  part  of  sect.  90  has  no  meaning  at  all,  because 
it  relates  to  the  making  of  a  promissory  note,  and  a  person  could 
not  be  convicted  of  making  such  a  note  if  it  was  necessary  that  it 
should  be  a  promissory  note  before  it  was  made.     Lord  Colibidge, 
C.J. — The  Act  in  sect.  89  says :  '^Whosoever  shall  by  any  false 
pretence  cause  or  procure  any  valuable  security  to  be  delivered  to 
any  other  person,  for  the  use  or  benefit  of  the  person  making  the 
false  pretence,^'  shall  be  deemed  to  have  obtained  such  security. 
Besides,  the  fourth  count  is  for  inducing  the  prosecutor  to  make 
a  promissory  note,  and  is  not  that  sufficient?]      No;  had  the 
count  gone  on  to  say  that  by  means  of  the  false  pretence  the 
prisoner  induced  the  prosecutor  to  write  his  name  on  a  piece  of 
paper,  it  would  have  been  a  good  count  within  sect.  90.     But  it 
does  not  say  so ;  it  is  merely  that  he  induced  him  to  make  the 
promissory  note.     The  fifth  count  contains  no  traverse  of  the 
averment  contained  in  it,  and  is  therefore  bad. 

Amphlett  for  the  prosecution,  said  that  he  did  not  rely  upon  the 
fifth  count ;  and  was  not  called  upon  with  regard  to  the  other 
counts  of  the  indictment. 

Lord  GoLEBiDOB,  C.J.-— This  case  has  been  most  ingenionsly 
argued  by  Mr.  Lockwood,  and  I  am  far  from  saying  that  on  some 
of  the  counts  there  might  not  be  very  grave  arguments  raised, 
especially  regard  being  had  to  Reg,  v.  Danger  {uhi  sup,)  which  we 
should  be  bound  to  treat  with  respect,  and  which  is  still  an  exist- 
ing authority.  I  therefore  give  no  opinion  on  the  first  and  third 
counts.  As,  however,  I  took  a  verdict  on  each  count  of  the 
indictment  at  the  trial,  the  conviction  can  be  sustained  on  any 
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one,  and  the  matter  rests  on  the  fourth  count.     The  objections  to        Am. 
that  coant  are^  I  nnderstand^  two.     The  first  is  that  the  allega-      qq^^ 
tion  is  that^  by  means  of  the  false  representation  that  he  was        ...^  ' 
prepared  to  pay  a  snm  of  lOOZ.^  the  prisoner  obtained  the  pro-        1889. 
missory  note ;  and  that  we  are  bound  to  interpret  the  words  in  jr,^,      ^^^ 
the  count,  "  he  was  prepared  to  pay  lOOZ.,''  as  if  they  were  "  he  ^staument  oj 
was  prepared  at  some  future  time  to  pay  lOOi. ;''  and  that  the  intention^''! 
allegation  was  therefore  that  of  a  mere  statement  of  intention  on  "^^^'^'** 
the  part  of  the  prisoner  to  deliver  at  some  time  afterwards  100Z.,^fA«  makina 
whereby  he  obtained  the  security.     I  do  not  think  that  that  ib  of  a  vabtabie 
the  true  interpretation  of  the  count.    I  do  not  say  that  it  may  not  2i'T'25^iet 
be  found  on  mature  consideration  that  what  my  learned  brother   c.  96,  s.  80. ' 
Wills  said  in  the  course  of  the  argument  is  right,  and  that  a 
representation  of  what  the  prisoner  intended  to  do  is  sufficient  if 
such  representation  is  false,  and  that,  whether  or  not  the  prisoner 
did  intend  what  he  represented  himself  as  ready  to  do,  was  for 
the  jury  to  say.     I  prefer,  however,  to  base  my  judgment  on  a 
less  refined  ground,  for  it  appears  to  me  that  the  true  view  of 
the  prisoner's  statement  is,  that  it  was  a  statement  by  him  to  the 
effect  that ''  I  am  now  prepared  to  give  you  1002.  if  you  will  sign 
this  piece  of  paper.     Here  is  lOOZ.  in  my  hand,  and  when  you 
have  signed  this  piece  of  paper  here  is  lOOZ.  in  this  bag.''     That 
is  the  substantial  effect  of  the  fourth  count  of  the  indictment. 
Now,  that  is  apart  from  all  question  as  to  futurity.    It  is  a  false 
representation  of  an  existing  fact :  ''  Here  is  the  money  ready 
for  you  on  signing  this  promissory  note."     That  was  untrue 
within  the  prisoner's  knowledge,  and  it  is  therefore  perfectly  clear 
that  there  was  a  false  representation  made  whereby  the  promissory 
note  was  obtained  within  the  meaning  of  sect.  88  of  the  Larceny 
Act,  1861.    It  is  next  said  that  upon  the  true  construction  of  the 
Act  of  Parliament  this  promissory  note  was  not  a  valuable  security 
within  the  meaning  of  the  Act,  because  it  was  not  of  any  value 
until  the  Browns  had  made  it,  that  they  had  not  made  and 
delivered  it  over  at  the  moment,  and  that  it  required  something 
to  be  done  by  the  prisoner  in  order  to  make  the  note  a  thing  of 
value.      Beg.  v.  Danger  {ubi  eup,)  has  been  cited  to  us  in  sup- 
port of  this  contention,  and  we  should,  if  it  were  in  point,  treat 
it  with  proper  respect. '  But  it  appears  to  me  that  the  words  of 
24  &  25  Vict.  c.  96,  s.  90,  which  we  know  historically  was  passed 
in  consequence  of  that  very  decision,  say:   "Whosoever  with 
intent  to  defraud  or  injure  any  other  person,  shall  by  any  false 
pretence  fraudulently  cause,  or  induce  anv  other  person  to  execute, 
make,  accept,  indorse,  or  destroy  the  whole,  or  any  part,  of  any 
valuable  security,  or  to  write,  impress,  or  affix  his  name,  or  the 
name  of  any  other  person,  or  of  any  company,  firm,  or  co-partner- 
ship, or  the  seal  of  any  body  corporate,  company,  or  society,  upon 
any  paper  or  parchment,  in  oraer  that  the  same  may  be  after- 
wards made  or  converted  into,  or  used,  or  dealt  with  as  a  valuable 
security,  shall  be  guilty  of  a  misdemeanour."    Now,  the  only 
way  in  which  that  section  of  the  Act  of  Parliament  can  be  got 

8  8  2 


628  CRIMINAL   LAW   CASES. 

Rbo.        rid  of  is  by  saying  that  ttis  was  not  really  a  promissory  note  until 
GoMDON      *^^  *'^®  Browns  had  made  it,  and  that  since  the  offence  is  the 

'     persuading  a  person  by  false  pretences  to  make  a  promissory 

1889.  note,  the  prisoner  is  not  guilty  under  this  Act.  I  confess  I  think 
FabTiretenoea  *^^^  ^^®  mere  statement  of  the  objection  carries  with  it  ita  own 
—5to<«iienfo/ answer;  and  that  both  objections  to  the  fourth  count  therefore 
intention — **j  fail,  and  the  conviction  must  be  affirmed. 

""  ^' -"/^i!      Mathew,  J.— I  am  of  the  same  opinion.    Mr.  Lockwood  wishes 
inffthe  making  ^^  to  coustrue  the  fourth  count  so  as  to  make  it  bad ;  and  no 
of  a  vabiahU  doubt  if  it  Were  construed  as  Mr.  Lockwood  has  said  it  should  be 
24^^26  Vict  construed,  it  would  be  a  bad  count,  because  the  pretence  disclosed 
c.  90,  t. »).    ^^  the  face  of  the  count  would  in  such  case  be  as  to  a  future 
event.     On  the  construction  of  the  count,  however,  I  am  clearly 
against  Mr.  Lockwood.   Then  it  is  said  that  the  valuable  security, 
to  be  within  the  section,  must  be  valuable  at  the  time  it  is  made. 
Were  we  to  construe  it  so,  however,  it  would  be  impossible  to 
commit  one  of  the  offences  created  by  the  Act,  and  I  am,  there- 
fore, of  opinion  that  the  making  of  the  note  was  sufficient,  and 
that  the  prisoner  was  rightly  convicted  upon  the  fourth  count. 
Cave,  J. — I  agree,  and  have  nothing  to  add. 
Wills,  J. — I  am  of  the  same  opinion,  and  only  wish  to  add 
that  I  am  glad  it  is  possible  to  support  the  conviction  without 
venturing  on  dangerous  ground,  which  might  have  rendered  it 
necessary  to  distinguish  between  a  promise  to  do,  and  an  inten- 
tion to  do,  a  particular  thing.     Suppose  that  arrangements  were 
made  by  which  litigation  was  to  be  wound-up  and  a  sum  of  money 
was  to  be  paid,  and  when  it  came  to  the  time  it  was  said,  "  I  shall 
not  pay  this  sum  of  money  unless  Mr.  S.  is  minded  to  do  so-and- 
so,'^  and  it  had  been  said  that  Mr.  S.  was  minded  to  do  so-and-so, 
which  was  false  to  the  knowledge  of  the  person  who  said  it,  I 
should  have  thought  that  was  a  clear  false  representation.     But 
we  should  be  getting  upon  dangerous  ground  if  we  were  to  con- 
sider that  question  now  ;  and,  as  I  am  of  opinion  that  the  convic- 
tion can  be  supported  upon  the  grounds  already  stated,  I  am  glad 
that  it  is  not  necessary  to  decide  the  question. 

Grantham,  J. — I  ag^ee  with  what  has  fallen  from  my  learned 
brothers,  and  have  nothing  to  add. 

Conviction  affirmed  on  the  fourth  count  of  the  indictment. 
Solicitors :  for  the  prosecution.  The  Solicitor  to  tJie  Treasury  ; 
for    the    prisoner.   Prior,    Church,   and  Adams,   for    MtUthews, 
Worcester. 
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CROWN  CASES  RESERVED. 

January  26  and  May  11,  1889. 

(Before  Lord  Colbeidge,  C.  J.,  Dbnmak,  J.,  Pollock,  B.,  Field,  J., 
HuDDLBSTON,  B.,  Manisty,  Hawkins,  Stbphbn,  Cave,  Day, 
Smith,  Wills,  Grantham,  and  Chasles,  JJ.) 

Reg.  t;.  Tolson.  (a) 

Bigamy — Absence  of  husband  or  wife  for  less  than  seven  years — 
Bond  fide  belief  in  death  —  Finding  by  jury  of  reasonable 
grounds  for  belief — 24  ^  25  Vict.  c.  100,  s.  57. 

It  is  a  good  defence  to  an  indictment  for  bigamy,  to  prove  to  the 
satisfaction  of  the  jury  that  the  prisoner  at  the  time  of  con- 
tracting  the  bigamous  marriage  bona  fide  believed,  and  had 
reasonable  grounds  for  believing,  that  his  or  her  wife  or  husband 
was  dead,  8uch  defence  is  good,  although  such  wife  or  husband 
may  not  have  been  continually  absent  from  the  prisoner  for 
seven  years,  or  seven  years  had  not  elapsed  at  the  time  of 
such  marriage  since  the  prisoner  last  knew  of  his  or  her  wife  or 
husband  being  alive, 

8o  held  by  the  majority  of  the  court  {Denman,  J.,  Pollock,  B., 
Field,  J.,  Huddleston,  B,,  and  Manisty,  J,,  dissenting, 

CASE  reserved  by  Stephen,  J.,  upon  tbe  trial  of  an  indictment 
for  bigamy,  under  24  &  25  Vict.  c.   100,  s.  57  (fe),  which 
stated  as  follows : 

On  the  6th  day  of  July  1888,  at  the  assizes  at  Carlisle,  Martha 
Ann  Tolson  was  convicted  before  me  of  bigamy. 

(a)  Reported  by  R.  Ounninoham  Glen,  Esq.,  Barristcr-at-Law. 

(6)  By  24  &  25  Vict  c.  100,  s.  57,  it  is  enacted  that :  *'  Whosoeyer,  being  married, 
shall  marry  any  other  person  during  the  life  of  the  former  husband  or  wife,  whether 
the  second  marriage  shall  have  taken  place  in  England  or  Ireland  or  elsewliere,  shall 
be  guilty  of  felony,  and,  being  conTicted  thereof,  shall  be  liable,  at  the  discretion  of 
the  court,  to  be  kept  in  penal  servitude  for  any  term  not  exceeding  seven  years,  and 
not  less  than  three  years,  or  to  be  imprisoned  for  any  term  not  exceeding  two  years, 
with  or  without  hard  labour ;  and  any  such  o£fenoe  may  be  dealt  with,  inquired  of, 
tried,  determined,  and  punished  in  any  county  or  place  in  England  or  Ireland,  where 
the  offender  shall  be  apprehended  or  be  in  custody,  in  the  same  manner  in  all  respects 
as  if  the  offence  had  been  actaally  committed  in  that  county  or  place  :  Provided  that 
nothing  in  this  section  contained  shall  extend  to  any  second  marriage  contracted  else- 
where than  in  England  and  Ireland  by  any  other  than  a  subject  of  Her  Majesty, 
or  to  any  person  marrying  a  second  time  whose  husband  or  wife  shall  have  been  con- 
tinually absent  from  such  person  for  the  space  of  seven  years  then  last  past,  and 
shall  not  have  been  known  by  such  person  to  be  living  within  that  time,  or  shall 
extend  to  any  person  who,  at  the  time  of  such  second  marriage,  shall  have  been 
divorced  from  the  bond  of  the  first  marriage,  or  to  any  person  whose  former  marriage 
shall  have  been  declared  void  by  the  sentence  of  any  court  of  competent  jurisdiction.** 
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Reo.  Her  marriage  took  place  on  the  11th  day  of  September^  1880. 

Toisov  ^^^  husband  deserted  her  on  the  13th  day  of  December,  1881. 

'  She  and  her  father  made  inquiries  about  him^  and  learned  from 

1889.  his  elder  brother,  and  from  general  report,  that  he  had  been  lost 

BiHmv-^  on  a  vessel  bound  for  America,  which  went  down  with  all  hands 

Absence  of    Oil  board. 

husband  or  wife     On  the   10th  day  of    January,  1887,    Martha  Ann  Tolson, 

Bwen^em^'-  Supposing  herself  to  be  a  widow,  went^throngh  the  ceremony  of 

Bond  fide    marriage  with  another  man.     The  circumstances  were  well  known 

belief  in  death  to    the    secoud   husband,    and  the  ceremony  was  in  no  way 

""Vot^A- ''  concealed. 

24  <f  26  VicL  In  December  1887  Tolson  returned  from  America, 
c.  100,  ».  67.  I  directed  the  jury  that  a  belief  in  good  faith  and  on  reasonable 
grounds  that  her  husband  was  dead  would  not  be  a  defence 
to  a  charge  of  bigamy,  and  I  wish  to  add  that,  in  so  holding, 
my  object  was,  if  possible,  to  obtain  the  decision  of  the  Court 
for  Crown  Cases  Reserved  on  the  point,  as  there  are  conflicting 
Nisi  Prius  decisions.  The  jury  convicted  the  prisoner,  stating 
however,  in  answer  to  questions  from  me,  that  they  thought 
that  she  in  good  faith,  and  on  reasonable  grounds,  believed 
her  husband  to  be  dead  at  the  time  of  her  second  marriage, 
and  I  sentenced  her  to  one  day's  imprisonment. 

The  question  for  the  court  is,  whether  my  direction  was  right. 
If  it  is  the  conviction  is  to  be  affirmed.  If  not  it  is  to  be 
quashed. 

Jan.  26. — Henry,  on  behalf  of  the  prisoner. — This  is  an  indict- 
ment undor  sect.  57  of  24  &  25  Vict.  c.  100,  which  is  a  consoli- 
dating statute,  and  in  which  is  consolidated  9  Geo.  4,  c.  31.  The 
offence  of  bigamy  was  first  made  a  civil  offence  in  the  reign  of 
James  I.,  when  the  punishment  was  death.  1  Jas.  1,  c.  1 1,  was 
really  the  enacting  statute ;  and  the  words  in  the  present  statute, 
though  not  literally,  are  virtually  the  same.  In  order  to  consti- 
tute the  offence,  it  is  necessary  that  there  should  be  mens  rea ; 
that  is  to  say,  the  mind  must  concur  in  doing  the  act.  For  it 
is  a  principle  of  natural  justice,  and  of  our  law,  that  the  intent  and 
the  act  must  both  concur,  in  order  to  constitute  the  crime.  The 
Legislature  may  dispense  with  the  necessity  for  this  concurrence, 
but  before  the  court  will  come  to  the  conclusion  that  the  Legisla- 
ture intended  this,  it  is  necessary  that  the  language  of  the  statute 
should  be  clear,  and  capable  of  no  other  interpretation.  There 
is  one  other  principle  of  law  which  applies  to  the  present  case — 
namely,  Ignorantia  facti  excusat ;  for  where  the  deed  and  the  will 
act  separately,  there  is  not  that  conjunction  between  them  which 
is  necessary  to  form  a  criminal  act :  (Broom's  Commentaries, 
vol.  4,  c.  2,  s.  5.)  Now,  both  the  above  principles  occur  in  this 
case,  because  of  the  findings  of  the  jury — ^that  the  prisoner  acted 
under  a  mistake.  There  is  a  third  principle  which  is  also  applic- 
able, which  is,  that  wherever  a  statute  uses  the  word  ^'  felony,'' 
the  use  of  such  word  imports  into  the  crime  the  element  of  guilty 
knowledge.     In  Coke  on  Littleton  (bk.  3,  c.  13,  s.  745)  it  is  said^ 


CEIMINAL  LAW  CASES.  631 

"  Ex  vi  termini  significat  quodlibet  capitale  crimen  felleo  animo        Rw»- 
perpetratum/'     By  the  common  law  all  felonies  were  punishable      xomom. 

with  deaths  and  no  man  was  ever  pnnished  capitally  unless  there        

was  a  guilty  knowledge.  The  interpretation  of  the  word  "  felony''        1889. 
in  Termes   de  la  Ley,  tit.  Felony, '  and  Hawkins'  Pleas  of  the     jg.       _ 
Crown,  bk.  1,  c.  25,  shows  that  the  word  by  itself  implies  that    Absence  of 
the  act  was  done  with  a  guilty  knowledge.     The  only  diflFerence  husband  or  wife 
between  the  present  enactment  and  1  Jas.  1,  c.  11,  is  that  con-  J^^J^.^^ 
tained  in  the  proviso  with  regard  to  absence  beyond  the  seas.     Bon&jide 
The  only  other  statute  relating  to  bigamy  is  35  Geo.  3,  o.  57,  Mitf  in  death 
which  only  refers  to  the  punishment.     The  Legislature  could  not  "^^^^^^Z. 
have  contemplated  that  a  woman  who  believed  bcynafide  that  her  2i  4-  26  Vict, 
husband  was  dead  should  have  been  hanged.     In  those  days,  the  c  lOO,  s,  37. 
Ecclesiastical  Courts  could  have  granted  probate  or  administration 
upon  the  same  evidence  as  that  upon  which  the  prisoner  acted. 
The  difference  seems  to  turn  upon  the  proviso,  which  says  that 
nothing  in  the  section  is  to  extend  to  any  person  ^^  whose  hus- 
band or  wife  shall  have  been  continually  absent  from  such  person 
for  the  space  of  seven  years  then  last  past,  and  shall  not  have 
been  known  by  such  person  to  be  living  within  that  time."  It 
is  said  that  the  effect  of  that  proviso  is  to  incorporate  into  the 
enacting  part  of  the  section  the  words  ^^  whether  the  person  had 
a  belief   formed    upon   reasonable  grounds    or  not."     Is  not, 
however,  the  proviso  merely  intended  to  deal  with  the  question  of 
evidence  ?     Does  it  not  merely  say  that  you  may  presume  that  the 
first  husband  or  wife,  as  the  case  may  be,  is  dead,  if  you  have  not 
heard  of  him  or  her  for  seven  years ;  and  is  it  not  a  strong  thing 
to  say  that  this  proviso  renders  it  necessary  to  wait  for  seven 
years,  and  prevents  marriage,  though  there  may  be  the  best  evi- 
dence that  the  husband  or  wife  is  dead  ?     The  case  of  Reg.  v. 
PHnce  (32  L.  T.  Rep.  N.  S.  700;  13  Cox  C.  C.  138;  L.ttep. 
2  C.  C.  R.  154;  44  L.  J.  122,  M.  C.)  was  that  of  an  indictment 
under  the  same  Act  of  Parliament,  which  makes  it  an  offence 
to     take     a    girl     out     of    the     possession    of,    and    against 
the  will  of    her  parents,  where  such  girl  is  under  sixteen,  and 
the  jury  found  that  the   prisoner    hona  fide  believed   that  the 
girl  was   over  eighteen.     The  question  having  been  reserved 
whether  the  conviction  was  good,  the  judges,  with  the  exception 
of  Brett,  J.,  now  the  Master  of  the  Rolls,  decided  that  it  was 
good,  notwithstanding  the  bond  fide  belief.     But  they  were  careful 
not  to  say  that  mens  rea  was  not  necessary,  because,  as  Blackburn, 
J.  said :  ^'  No  question  arises  as  to  what  constitutes  a  taking  out 
of  the  possession  of  her  father ;    nor  as  to  what  circumstances 
might  justify  such  taking  as  not  being  unlawful ;  nor  as  to  how 
far  an  honest  though  mistaken  belief,  that  such  circumstances  as 
would  justify  the  taking  existed,  might  form  an  excuse."     All  the 
judges  held  was  that,  as  the  prisoner  there  knew  he  was  doing  an 
unlawful  act  in  taking  the  girl  out  of  the  possession  of  her  parents, 
he,  therefore,  took  her  at  his  risk.     In  Reg.  v.  Hibbert  (L.  Rep. 
1  C.  C.  R.  184),  where  the  prisoner  did  not  know  whether  a  girl 
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Rbo.        whom  he  had  indaced  to  go  with  him  had  a  father  or  mother  living 

ToLBON       ^^  ^^^'  ^^  ^^^  '^^'^^  *^*^  ^®  could  not  be  convicted  of  having  unlaw- 

*      fally  taken  her  oat  of  the  possession  of  her  father  under  24  &  25 

1889.        Yict.  c.  100,  s.  55.     In  all  the  decisions  upon  the  game  laws,  the 
jg.       __    judges  have  expressly  referred  to  the  necessity  for  showing  mens 
Ahamat  of    ^^^j  ^^^  though  the  law  may  have  at  times   been   somewhat 
husband  or  wife  strained,,  still  they  have  said  that  the  nature  of  the  particular 
for  less  than^  oflfence  coustitoted  mens  rea.     In  Mullins  v.  Collins  (9  Q.  B.  Div. 
Bond  fide     2^^)  Archbold,  J.  said  that  where  one  of  a  series  of  clauses  in  an 
oelief  in  death  Act  headed  "  ofiences  against  public  order/'  in  creating  an  offence 
^  "^^^^  omitted  the  word  "  knowingly/'  which  was  contuned  in  the  other 
24  ^  25  VicL  clauses,  such  omission  pointed  to  the  conclnsion  that  a  person 
c.  100, «.  57.   might  be  liable  for  the  act  of  another  person  under  such  clause, 
although  he  himself  had  not  knowingly  committed  an  offence 
against  it,  and  that  in  so  construing  the  enactment  the  court  were 
not  interfering  with  the  maxim  that,  before  a  person  can   be 
criminally  convicted,  he  must  be  shown  to  have  a  mens  rea.     But 
in  Dickenson  v.  Fletcher  (L.  Rep.  9  C.  P.  1)  the  court  refused  to 
say  that  under  the  word  ^'  neglect''  in  the  Mines  Regulation  Act 
(23  &  24  Yict.  c.  151),  s.  22,  a  person  could  be  held  liable  to  penal 
consequences  for  the  default  of  some  one  in  his  employment,  he 
not  having  been  guilty  of  any  personal  default.     In  Reg  v.  Turner 
(9  Cox  C.  C.  145)   Martin,  B.  upon  an  indictment  for  bigamy 
said :  "  The  law  says  seven  years  shall  elapse  before  it  may  be 
presumed  that  the  first  husband  is  dead.     In  this  case  seven  years 
had  not  elapsed,  and  beyond  the  prisoner's  own  statement  there 
was  the  mere  belief  of  one  witness,  still  the  jury  are  to  say  if  upon 
such  testimony  she  had  an  honest  belief  that  her  first  hnsband 
was  dead ;  if  they  believe  she  had,  then  the  prisoner  would  not 
be  guilty."     In  Beg.  v.  Horton  (11  Cox  C.  C.  670),  Cleasby,  B.  in 
1871  said :  '^  It  is  submitted  that  although  seven  years  had  not 
passed  since  the  first  marriage,  yet  if  the  prisoner  really  believed 
which  presupposes  proper  grounds  of  belief)  that  his  first  wife  was 
dead,  he  is  entitled  to  an  acquittaL     It  would  press  very  hard 
upon  a  prisoner  if  under  such  circumstances  he  could  be  con- 
victed when  it  appeared  to  him  as  a  positive  fact  that  his  first 
wife  was  dead."     After  referring  to  these  two  cases  in  his  Digest 
of  the  Criminal  Law,  Stephen,  J.  says  (art.  34) :  '^  I  think  the 
proviso  in  24  &  25  Vict.  c.  100,  s.  57,  ought  clearly  to  be  read  not 
as  excluding  the  general  common  law  principle  as  stated  in  this 
article,  but  as  supplementing  and  completing  it,  by  providing 
that  a  second  marriage,  after  seven  years'  ignorance  as  to  the  life 
of  the  first  husband  or  wife,  shall  not  be  criminal,  although  the 
party  so  marrying  has  no  positive  reason  to  believe,  and  perhaps 
does  not  believe,  that  the  absent  person  is  dead."     In  Beg.  v. 
Oibhons  (12  Cox  C.  0.  237)  Brett,  J.  dissented  from  the  ruling 
in  Beg.  v.  Horton  (ubi  sup.),  and  directed  the  jury  that  a  bond  fide 
belief  in  the  death  of  the  first  hnsband  was  no  defence  to  an 
indictment  for  bigamy,  unless  he  had  been  continuously  absent 
for  seven  years.     But  in  a  later  case,  Reg.  v.  Moore  (13  CoxC.  C. 
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544),  Denman^  J.  after  consulting  Amphlett^  L.J.^  held^  notwith-        R«n. 
standing  the  ruling  in  Reg.  v.  Oibbons  {ubi  sup.),  that  a  finding      tomok 

of  the  jary  that  at  the  time  of  the  bigamons  marriage  the  prisoner        ' 

had  a  reasonable  and  bond  fide  belief  that  her  husband  was  dead^        1889. 
although  seven  years  had  not  elapsed  since  she  last  heard  of  him,     ^i^^^ 
amounted  to   a  verdict  of  not  guilty.     In  Attorney -Oeneral  v.     Absence  oj 
Bradlaugh  (52  L.  T.  Rep.  N.  S.  593;  14  Q.  B.  Div.  689)  Brett,  husbandorwife 
M.R.  repeated  his  dissent  from  the  decision  in  Beg.  v.  Prince  J^J^J^^ 
{ubi  sup.),  and  stated  that  in  his  opinion  it  was  contrary  to  the     Bond  fide 
proper  view  of  the  law  to  say  that,  without  a  wrongful  intent,  a  helUf  in  death 
person  could  be  guilty  of  a  crime,  unless  there  were  an  Act  of  *^J^^^'* 
Parliament  expressly  providing  that  it  should  be  so.     It  is,  there-  ^4  ^  25  Vkt. 
fore,  di£Bcult  to  believe  that  his  ruling  in  the  case  of  Reg.  v.   c.  100, «.  67. 
Oibbons   [ubi  sup.)   can   have   been  accurately  reported.     The 
decision  in  Reg.  v.  Gurgewen  (18  L.  T.  Rep.  N.  S.  383 ;  10  Cox 
C.  C.  152;  L.  Rep.  1  C.  C.  R.  1)  shows  that  where  it  is  proved 
that  the  prisoner  and  his  first  wife  have  lived  apart  for  the  seven 
years  preceding  the  second  marriage,  the  presumption  is  at  once 
shifted,  and  the  onus  lies  upon  the  prosecution  of  proving  that 
during  such  period  the  prisoner  was  aware  of  his  first  wife's  exis- 
tence.    The  proviso  to  sect.  57  of  24  &  25  Vict.  c.  100  relates 
therefore  to  procedure  only,  and  where   there  is   nothiug  but 
absence  proved,  the  seven  years  rule  applies ;  but  when  there  is 
positive   evidence  of  death,  whether  the  marriage   takes  place 
within  seven  years  or  not  is  immaterial.     The  only  decision  which 
supports  the  conviction  therefore  is  that  of  Reg.  v.  Oibbons  {ubi 
sup.).     [Stkphbn,  J. — No ;  in  Reg.  v.  Bennett  (14  Cox  C.  C.  45) 
Bramwell,  L.J.  appears  to  have  followed  the  ruling  of  Brett,  J.  in 
Reg.  V.  Oibbons."]     The  case  of  Reg.  v.  Moore  (ubi  sup.)  appears 
not  to  have  been  reported  at  the  time  of  such  ruling,  and  in  any 
case  the  preponderance  of  authority  is  in  favour  of  the  prisoner 
in  the  present  case ;  and  I  submit  that  the  conviction  should  be 
quashed. 

No  one  appeared  on  behalf  of  the  prosecution. 

Cur.  adv.  vult. 

May  11. — ^The  following  judgments  were  read,  with  the  excep- 
tion of  that  delivered  orally  by  Lord  Coleridge,  C.J. : 

Wills,  J. — In  this  cas?e  the  prisoner  was  convicted  of  bigamy. 
She  married  a  second  time  within  seven  years  of  the  time  when 
she  last  knew  of  her  husband  being  alive,  but  upon  information  of 
his  death,  which  the  jury  found  that  she,  upon  reasonable  grounds, 
believed  to  be  true.  A  few  months  after  the  second  marriage  he 
reappeared.  The  statute  upon  which  the  indictment  was  framed 
is  the  24  &  25  Vict.  c.  100,  s.  57,  which  is  in  these  words :  "  Who- 
ever, being  married,  shall  marry  any  other  person  during  the  life 
of  the  former  husband  or  wife  shall  be  guilty  of  felony,  punish- 
able with  penal  servitude  for  not  more  than  seven  years,  or 
imprisonment  with  or  without  hard  labour  for  not  more  than  two 
years,''  with  a  proviso  that  *^  nothing  in  this  Act  shall  extend  to 
any  person  marrying  a  second  time  whose  husband  or  wife  shall 
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Rbo,       have  been  continnally  absent  from  snch  person  for  the  space  of 
^'  seven  years  last  past^  and  shall  not  have  been  known  by  such 

person  to  be  living  within  that  time/^     There  is  no  doubt  that 

1889.        under  the  circumstances  the  prisoner  falls  within  the  very  words 
: — __     of  the   statute.     She,   being   married,   married  another  person 
Al^ce  of    during  the  life  of  her  former  husband,  and,  when  she  did  so,  he 
husband  or  wife  had  not  been  continually  absent  from  her  for  the  space  of  seven 
for  less  than^  years  last  past.     It  is,  however,  undoubtedly  a  principle  of  English 
'^^BoJ^de     criminal  law,  that  ordinarily  speaking  a  crime  is  not  committed  if 
belief  in  death  the  mind  of  the  person  doing  the  act  in  question  be  innocent. 
on  reasonable  <(  j^  jg  ^  principle  of  natural  justice  and  of  our  law,'^  says  Lord 
24^^25  Vict.  Kenyon,  C.  J.,  ^'  that  actv^  nonfacit  rev/m,  nisi  mens  sit  rea.     The 
c.  100,  s.  57.   intent  and  act  must  both  concur  to  constitute  the  crime : ''  (Fowler 
V.  Padgetf  7  T.  R.  509,  514.)      The  guilty  intent  is  not  neces- 
sarily that  of  intending  the  very  act  or  thing  done  and  prohibited 
by  common  or  statute  law,  but  it  must  at  least  be  the  intention 
to  do  something  wrong.     That  may  belong  to  one  or  other  of  two 
classes.     It  may  be  to  do  a  thing  wrong  in  itself  and  apart  from 
positive  law,  or  it  may  be  to  do  a  thing  merely  prohibited  by 
statute  or  by  common  law,  or  both  elements  of  intention  may  co- 
exist with  respect  to  the  same  deed.     There  are  many  things 
prohibited  by  no  statute — fornication  or  seduction  for  instance — 
which  nevertheless  no  one  would  hesitate  to  call  wrong,  and  the 
intention  to  do  an  act  wrong  in  this  sense  at  the  least  must,  as  a 
general  rule,  exist  before  the  act  done  can  be  considered  crime. 
Knowingly  and  intentionally  to  break  a  statute  must,  I  think, 
from  a  judicial  point  of  view,  always  be  morally  wrong  in  the 
absence   of   special  circumstances    applicable  to   the  particular 
instance  and  excusing  the  breach  of  the  law,  as,  for  instance,  if  a 
municipal  regulation  be  broken  to  save  life  or  to  put  out  a  fire. 
But  to  make  it  morally  right  some  such  special  matter  or  excuse 
must  exist,  inasmuch  as  the  administration  of  justice,  and,  indeed, 
the  foundations  of   civil   society   rest  upon   the  principle  that 
obedience  to  the   law,  whether  it  be  a  law  approved  of  or  dis- 
approved of   by  the  individual,  is   the  first  duty  of  a  citizen. 
Although  prima  facie,  and  as  a  general  rule,  there  must  be  a  mind 
at  fault  before  there  can  be  a  crime,  it  is  not  an  inflexible  rule,  and 
a  statute  may  relate  to  such  a  subject-matter  and  may  be  so  framed 
as  to  make  an  act  criminal  whether  there  has  been  any  intention 
to  break  the  law  or  otherwise  to  do  wrong  or  not.     There  is  a  large 
body  of  municipal  law  in  the  present  day  which  is  so  conceived. 
Bye-laws  are  constantly  made  regulating  the  width  of  thorough- 
fares, the  height  of  buildings,  the  thickness  of  walls,  and  a  variety 
of  other  matters  necessary  for  the  general  welfare,  health,  or  con- 
venience, and  such  bve-laws  are  enforced  by  the  sanction  of  penal- 
ties, and  the  breach  oi  them  constitutes  an  ofience,  and  is  a  criminal 
matter.      In  such   cases   it   would,    generally   speaking,    be  no 
answer  to  proceedings  for  infringement  of  the  bye-law  that  the 

f)erson  committing  it  had  bond  fide  made  an  accidental  miscalou- 
ation   or  an  erroneous  measurement.     The  Acts  are  properly 
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constnied  as  imposing  the  penalty  when  the  aot  is  done,  no        Bxa. 
matter  how  innocently,  and  in  sach  a  case  the  substance  of  the      touov 

enactment  is  that   a  man  shall  take    care  that  the   statutory        ' 

direction  is  obeyed,  and  that  if  he  fails  to  do  so  he  does  it  at  his        1889. 
peril.     Whether  an  enactment  is  to  be  construed  in  this  sense  or      „•       _ 
iTvith  the  qualification  ordinarily  imported  into  the  construction  of    Absent  of 
criminal  statutes,  that  there  must  be  a   guilty  mind,   must,  I  husband  or  wife 
think,  depend  upon  the  subject-matter  of  the  enactment,  and  the  ^  ^  ^^^ 
various  circumstances  that  may  make  the  one  construction  or  the     Bot^  fide 
other  reasonable  or  unreasonable.     There  is  no  difference,  for  betief  in  death 
instance,  in  the  kind  of  language  used  by  Acts  of  Parliament  ^  '^*^J^f^ 
which  made  the  unauthorised  possession  of  Government  stores  a  24  4r25  Vict, 
crime,  and  the  language  used  in  bye-laws  which  say  that  if  a  f-  lOO, «.  57. 
man  builds  a  house  or  a  wall  so  as  to  encroach  upon  a  space 
protected  by  the  bye-law  from  building,  he  shall  be  liable  to  a 
penalty.    Yet,  in  Beg.  v.  Sleep  (L.  &  0.  44 ;  30  L.  J.  170,  M.  C.) 
it  was  held  that  a  person  in  possession  of  Government  stores 
with  the  broad  arrow  could  not  be  convicted  when  there  was  not 
sufficient  evidence  to  show  that  he  knew  they  were  so  marked ; 
whilst  the  mere  infringement  of  a  building  bye-law  would  entail 
liability  to  the  penalty.      There  is  no  difference   between  the 
language  by  which  it  is  said  that  a  man  shall  sweep  the  snow 
from  the  pavement  in  front  of  his  house  before  a  given  hour  in 
the  morning,  and  if  he  fail  to  do  so  shall  pay  a  penalty,  and  that 
by  which  ic  is  said  that  a  man  sending  vitriol  by  railway  shall 
mark  the  nature  of  the  goods  on  the  package  on  pain  of  foiieiting 
a  sum  of  money ;  and  yet,  I  suppose,  that  in  the  first  case  the 
penalty  would  attach  if  the  thing  were  not  done,  whilst  in  the 
other  case  it  has  been  held,  in  Hearne  v.  Oarton  (2  E.  &  E.  66), 
that  where  the  sender  had  made  reasonable  inquiry  and  was 
tricked   into  the   belief  that  the    goods  were   of  an    innocent 
character,  he  could  not  be  convicted,  although  he  had  in  fact 
sent  the  vitriol  not  properly  marked.      There  is  no  difference 
between  the  language  by  which  it  is  enacted  that  '^  whosoever 
shall  unlawfully  and  wilfully  kill  any  pigeon  under  such  circum- 
stances as  shall  not  amount  to  a  larceny  at  common  law ''  shall 
be  liable  to  a  penalty,  and  the  language  by  which  it  is  enacted 
that  ^^  if  any  person  shall  commit  any  trespass  by  entering  any 
land  in  the  daytime  in  pursuit  of  game,^'  he  shall  be  liable  to  a 
penalty,  and  yet,  in  the  first  case  it  has  been  held  that  his  state 
of  mind  is  material  {Taylor  v.  Newman,  4  B.  &  S.  89);  in  the 
second  that  it  is  immaterial  {Wathins  v.  Major,  L.  Rep.  10  C.  P. 
662) .     So,  again,  there  is  no  difference  in  language  between  the 
enactments  I  have  referred  to  in  which  the  absence  of  a  guilty 
mind  was  held  to  be  a  defence,  and  that  of  the  statute  which  says 
that ''  any  person  who  shall  receive  two  or  more  lunatics  "  into 
any  unlicensed  hoase  shall  be  guilty  of  a  misdemeanour,  under 
which  the  contrary  has  been  held :  {Beg.  v.  Bishop,  5  Q.  B.  Div. 
259).     A  statute  provided  that  any  clerk  to  justices  who  should, 
under  colour  and  pretence  of  anything  done  by  the  justice  or  the 
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Rbq.        clerk,  receive  a  fee  greater  than  that  provided  for  by  a  certain 
ToLgo        table,  should  for  every  such  offence  forfeit  207.     It  was   held 

*      that  where  a  clerk  to  justices    bond  fide  and  reasonably  bnt 

1889.        erroneously  believed  that  there  were   two  sureties  bound  in   a 
^.       _     recognisance  besides  the  principal,  and  accordingly  took  a  fee  as 
A6»ena  of   ^^^  three  recognisances  when  he  was  only  entitled  to  charge  for 
husband  or  wtfe  two,  no  action  would  lie  for  the  penalty,     "  Actus ,''  says  Lord 
for  less  than^  Campbell,  ^^  nonfodt  reum,  nisi  mens  sit  rea.   Here  the  defendant 
*  BonTfide    v^ry  reasonably  believing  that  there  were  two  sureties  bound, 
beKef  in  death  besides  the  principal,  has  not,  by  making  a  charge  in  pursuance 
on  reasonable  ^f  j^jg  \^Q\iQi^  incurred  the  forfeiture.    The  language  of  the  statute 
24**^5^6  Vict,  is  *  for  every  such  offence.'     If,  therefore,  the  table  allowed  him 
c  JOO,  5. 57.   to  charge  for  three  recognisances  where  there  are  a  principal 
and  two  sureties,  he  has  not  committed  an  offence  under  the  Act : 
{Bowman  v.  Blyth,  7  E.  &  B.  26,  43.)     If  identical  language  may 
thus  be  legitimately  construed  in  two  opposite  senses,  and  is 
sometimes  held  to  imply  that  there  is  and  sometimes  that  there 
is  not  an  offence  when  the  guilty  mind  is  absent,  it  is  obvious 
that  assistance  must  be  sought  aliunde^  and  that  all  circumstances 
must  be  taken  into  consideration  which  tend  to  show  that  the  one 
construction  or  the  other  is  reasonable,  and  amongst  such  circum- 
stances it  is  impossible  to  discard  the  consequences.     This  is  a 
consideration  entitled  to  little  weight  if  the  words  be  incapable 
of  more  than  one  construction  ;  but  I  have,  I  think,  abundantly 
shown  that  there  is  nothing  in  the  mere  form  of  words  used  in 
the  enactment  now  under  consideration  to  prevent  the  applica- 
tion of  what  is  certainly  the  normal  rule  of  construction  in  the 
case  of  a  statute  constituting  an  offence  eutailing  severe  and 
degrading  punishment.    If  the  words  are  not  conclusive  in  them- 
selves, the  reasonableness  or  otherwise  of  the  construction  con- 
.  tended  for  has  always  been  recognised  as  a  matter  fairly  to  be 
taken  into  account.     In  a  case  in  which  a  woman  was  indicted 
under  9  &  10  Will.  3,  c.  41,  s.  2,  for  having  in  her  possession 
without  a  certificate  from  the  proper  authority  Grovernment  stores 
marked  in  the  manner  described  in  the  Act,  it  was  argued  that 
by  the  Act  the  possession  of  the  certificate  was  made  the  sole 
excuse,  and  that  as  she  had  no  certificate  she  must  be  convicted. 
Foster,  J.,  said,  however,  that  though  the  words  of  the  statute 
seemed  to  exclude  any  other  excuse,  yet  the  circumstances  must 
be  taken  into  consideration ;  otherwise  a  law  calculated  for  wise 
purposes  might  be  made  a  handmaid  to  oppression,  and  directed 
the  jury  that  if  they  thought  the  defendant  came  into  possession 
of  the  stores  without  any  fraud  or  misbehaviour  on  her  part  they 
ought  to   acquit   her :    (Foster's  Crown  Law,  3rd  edit. ;   App. 
pp.  439,  440.)     This  ruling  was  adopted  by  Lord  Kenyon  in 
Bex  V.  Banks  (1  Esp.  144),  who  considered  it  beyond  question 
that  the  defendant  might  excuse  himself  by  showing  that  he 
came  innocently  into  such  possession,  and  treated  the  unqualified 
words  of  the  statute  as  merely  shifting  the  burden  of  proof  and 
making  it  necessary  for  the  defendant  to  show  matter  of  excuse, 
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and  to  negative  the  gailty  mind  instead  of  its  being  necessary  for         Rn. 
tbe  Crown  to  show  the  existence  of  the  guilty  mind.     Prima      m^^^^j, 

facie  the   statute   was   satisfied   when   the   case    was    brought        * 

within   its   terms^    and    it    then    lay   upon    the   defendant    to        1889. 
prove   that  the  violation   of   the   law   which   had   taken   place     d,"^_ 
had  been   committed  accidentally   or  innocently  so  far  as   he    Abaenotof 
was  concerned.  Suppose  a  man  had  taken  up  by  mistake  one  of  two  husband  or  wife 
baskets  exactly  alike  and  of  similar  weight,  one  of  which  contained   ^^^  ^"*  than^ 
innocent  articles  belonging   to   himself  and  the  other  marked     Bond  fide 
Government  stores,  and  was  caught  with  the  wrong  basket  in  his  belUf  in  death 
hand.     He  would  by  his  own  act  have  brought  himself  within  the  "^^^^^ 
very  words  of  the  statute.     Who  would  think  of  convicting  him  ?  24  ^  26  Vict. 
And  yet  what  defence  could  there  be  except  that  his  mind  was  c.  lOO,  «.  57. 
innocent^  and  that  he  had  not  intended  to  do  the  thing  forbidden  by 
the  statute  ?     In  Fowler  v.  Padgett  (7  T.  B.  509)  the  question  was 
whether  it  was  an  act  of  bankruptcy  for  a  man  to  depart  from  his 
dweUing-house  whereby  his  creditors  were  defeated  and  delayed, 
although  he  had  no  intention  of  defeating  and  delaying  them.  The 
statute  which  constituted  the  act  of  bankruptcy  was  1  Jac.  1, 
c.  15,  which  makes  it  an  act  of  bankruptcy  (amongst  other  things) 
for  a  man  to  depart  his  dwelling-house  "  to  the  intent  or  whereby 
bis  creditors  may  be  defeated  and  delayed.'^     The  Court  of  King's 
Bench,  consisfcing  of  Lord  Kenyon,  C.  J.,  and  Ashurst  and  Grose, 
JJ.,  held  that  there  was  no  act  of  bankruptcy.     *'  Bankruptcy,*' 
said  Lord  Kenyon,  '^  is  considered  as  a  crime,  and  the  bankrupt 
in  the  old  laws  is  called  an  offender ;  but,''  he  adds  in  the  passage 
already  cited,  '^  it  is  a  principle  of  natund  justice  and  of  our  law, 
that  Actus  nonfacit  reum,  nisi  mens  sit  rea"  and  the  court  went 
so  far  as  to  read  '*  and  "  in  the  statute,  in  place  of  ^'  or,"  which  is 
the  word  used  in  the  Act,  in  order  to  avoid  the  consequences^ 
which  appeared  to  them  unjust  and   unreasonable.     In  Rex  v. 
Banks  (1  Esp.  144)  above  cited.  Lord  Kenyon  referred  to  Foster, 
J.'s  ruling  in  this  case  as  that  of  "  one  of  the  best  Crown  lawyers 
that  ever  sat  in  Westminster  Hall."     These  decisions  of  Foster,  J. 
and  Lord  Kenyon  have  been  repeatedly  acted  upon  :  see  Reg,  v. 
Willmett  (3  Cox  0.  C.  281),  Reg.  v.  Oohm  (8  Cox  0.   C.  41), 
Reg.  V.  Sleep,  in  the  Court  for  C.  C.  R.,  (L.  &  C.  44 ;  30  L.  J., 
170,  M.  C.) ;  Reg.  v.  O'Brien  (15  L.  T.  Rep.  N.  S.  419).     Now, 
in  the  present  instance  one  consequence  of  holding  that  theofience 
is  complete  if  the  husband  or  wife  is  de  facto  alive  at  the  time  of 
the  second  marriage,  although  the  defendant  had,  at  the  time  of  the 
second  marriage^  every  reason  to  believe  the  contrary,  would  be 
that  though  the  evidence  of  death  should  be  sufficient  to  induce 
the  Court  of  Probate  to  grant  probate  of  the  will  or  administra- 
tion of  the  goods  of  the  man  supposed  to  be  dead,  or  to  prevail 
with  the  jury  upon  an  action  by  the  heir  to  recover  possession  of 
his  real  property,  the  wife  of  the  person  supposed  to  be  dead,  who 
had  married  six  years  and  eleven  months  after  the  last  time  that 
she  had  known  him  to  be  alive,  would  be  guilty  of  felony  in  case 
he  should  turn  up  twenty  years  afterwards.     It  would  be  scarcely 
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Hbo.        less  nnreasonable  to  enact  tliat  those  who  had,  in  the  meantime, 
^'  distributed  his  personal  estate,  should  be  guilty  of  larceny.     It 

'      seems  to  me  to  be  a  case  to  which  it  would  not  be  improper  to 

J889.        Apply  the  language  of  Lord  Kenyon^  when  dealing  with  a  statute 

„. ^     which,  literally  interpreted,  led  to  what  he  considered  an  equally 

A^^^lf    preposterous  result,  "  I  would  adopt  any   construction   of  the 
husband  or  wij€  statute  that  the  words  will  bear,  in  order  to  avoid  such  monstrous 
for  less  ihan^  consequencos  : ''  {Fowler  v.  Padget,  7  T.  R.  509,  514.)     Again, 
^^Bor^^e     ^^^  nature  and  extent  of  the  penalty  attached  to  the  offence  may 
belief  in  death  reasonably  be  considered.     There  is  nothing  that  need  shock  any 
^  ^^^a^^  mind  in  the  payment  of  a  small  pecuniary  penalty  by  a   person 
24^*25  Re/.  ^^^  ^^  unwittingly  done  something  detrimental  to  the  public 
c.  100, «.  67.  interest.     To   subject  him,   when  what  he   has  done  has  been 
nothing  but  what  any  well-disposed  man  would  have  been  very 
likely  to  do  under  the  circumstances,  to  the  forfeiture  of  all  his 
goods  and  chattels,  which  would  have  been  one  consequence  of  a 
conviction  at  the  date  of  the  Act  of  24  &  25  Vict.,  to  the  loss  of 
civil  rights,  to  imprisonment  with  hard  labour,  or  even  to  penal 
servitude,   is   a  very  different  matter;    and  such  a  fate  seems 
properly  reserved  for  those  who  have  transgressed  morally  as 
well  as  unintentionally  done  something  prohibited  by  law.     I  am 
well  aware  that  the  mischiefs  which   may  result  from  bigamons 
marriages,  however  innocently  contracted,    are   great :    but   I 
cannot  think  that  the  appropriate  way  of  preventing  them  is  to 
expose  to  the  danger  of  a  cruel  injustice  persons  whose  only  error 
may  be  that  of  acting  upon  the  same  evidence  as  has  appeared 
perfectly  satisfactory  to  a  Court  of  Probate,  a  tribunal  emphati- 
cally difficult  to  satisfy  in  such  matters,  and  certain  only  to  act 
upon  what  appears  to  be  the  most  cogent  evidence  of  death.    It 
is,  as  it  seems  to  me,  undesirable  in  the  highest  degree  without 
necessity  to  multiply  instances  in  which  people  shall  be  liable  to 
conviction  upon   very  grave  charges  when  the  circumstances  are 
such  that  no  judge  in  the  kingdom  would  think  of  pronouncing 
more  than  a  nominal  sentence.     It  is  said,  however,  in  respect  of 
the  offence  now  under  discussion,  that  the  proviso  in  24  &  25  Vict. 
c.  100,  s.  57,  that  '^  nothing  in  the   section  shall  extend  to  any 
person  marrying    a  second  time  whose  husband  or  wife  shall 
have  been  continually  absent  from  such  person  for  seven  years 
last  past,  and  shall  not  have  been  known  by  such  person  to  be 
living  within  that  time,'^  points  out  the  sole  excuse  of  which  the 
Act  allows.     I  cannot  see  what  necessity  there  is  for  drawing  any 
such  inference.     It  seems  to   me   that  it  merely  specifies  one 
particular  case,  and  indicates   what  in  that  case  shall  be  suffi- 
cient to   exempt   the  party   without  any  further  inquiry  from 
criminal  liability ;  and  I  think  it  is  an  argument  of  considerable 
weight,  in  this  connection,  that  under  9  &  10  ^ill.  3,  c.  41,  s.  2, 
where  a  similar  contention  was  founded  upon  the  specification  of 
one  particular  circumstance  under    which    the    possession    of 
Grovernment   stores    should  be  justified,  successive  judges  and 
courts    have    refused   to  accede  to    the  reasoning,   and    have 
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treated  it^  fco  ase  the  words  of  Lord  Kenyon,  as  a  matter  that        Rn. 
*^  could  not  bear  a  question  '^  that  the  defendant  might  show  in      -  ^' 

other  ways  that  his  possession  was  without  fraud  or  misbehaviour        ' 

on  his  part :  {Rex  v.  Banks,  1  Bsp.  144,  147.)     Upon  the  point        1889. 

in    question    there  are  conflicting  decisions.      It  was  held   by        ^ 

Martin,  B.,  in  Reg.  v.  Turner  (9  Cox  C.  C.  145),  and  by  Cleasby,  B.,  Aff^^  of 
in  Reg  Horton  (11  Cox  C.  C  670),  that  bond  fide  belief,  at  the  husbandorwife 
time  of  the  second  marriage,  upon  reasonable  ffrounds,  that  the  ^^  '^**  '*"" 
first  husband  or  wife  was  dead  was  a  defence.  In  Reg,  v.  Oibbons  ^(^  ji^ 
(12  Cox  C.  C.  287)  it  is  said  that  it  was  held  by  Brett.  J.,  after  &e/t>/  in  death 
consulting  Willes,  J.,  that  such  a  belief  was  no  defence.  The  ^  reaamm^e 
report,  however,  is  most  unsatisfactory,  as,  if  the  facts  were  as  24^%'6  VtTt, 
there  stated,  there  was  no  reasonable  evidence  of  such  belief  upon  c  100, «.  57. 
any  reasonable  grounds,  and  inReg.Y.  Prince  (L.  Bep.  2  C.  C.  B.  154) 
Brett,  J.  gave  a  very  elaborate  judgment  containing  his  matured 
and  considered  opinion  upon  a  similar  question,  which  it  is  quite 
impossible  to  reconcile  with  the  supposed  ruling  in  Reg.  v.  Oibbons 
(12  Cox  C.  C.  237).  In  Reg.  v.  Bennett  (14  Cox  C.  C.  45),  Bram- 
well,  L.J.  is  reported  to  have  followed  Reg.  v.  Oibbons  (12  Cox 
C.  C.  237),  and  to  have  said  that  he  always  refused  to  act  upon 
Reg.  V.  Tv/mer  (9  Cox  C.  C.  145).  But  here  again  the  report  is 
eminently  unsatisfactory,  for  it  proceeds  to  state  that  the  prisoner 
was  convicted  of  two  other  offences,  forgery  and  obtaining  money 
by  false  pretences,  and  sentenced  to  ten  years'  penal  servitude, 
which  is  a  greater  sentence  than  he  could  have  received  for 
bigamy.  Except  for  the  purpose  of  bringing  out  the  sort  of  man 
that  the  prisoner  was,  and  so  emphasising  the  fact  that  he 
deserved  condign  punishment,  the  bigamy  trial  might  have  been 
omitted.  In  Reg.  v.  Moore  (13  Cox  C.  C.  544)  Denman,  J.,  after 
consultation  with  Amphlett,  L.  J.,  directed  the  acquittal  of  a 
woman  charged  with  bigamy,  the  jury  having  found  that  although 
seven  years  had  not  elapsed  since  she  last  knew  that  her  husband 
was  living,  she  had,  when  she  married  a  second  time,  a  reasonable 
and  bond  fide  belief  that  he  was  dead — saying  that  in  his  opinion, 
and  that  of  Amphlett,  L.  J.,  such  a  belief  was  a  defence.  He 
added,  however,  that  his  opinion  was  not  to  be  taken  as  a  final 
one ;  and  that  had  the  circumstances  been  such  that  the  prisoner 
would,  if  the  conviction  could  be  sustained,  have  deserved  a  sub- 
stantial sentence,  he  should  have  directed  a  conviction  and 
reserved  the  question.  There  is  nothing,  therefore,  in  the  state 
of  the  authorities  directly  bearing  upon  the  question  to  prevent 
one  from  deciding  it  upon  the  grounds  of  principle.  It  is  sug- 
gested, however,  that  the  important  decision  of  the  court  of  fifteen 
judges  in  JBegf.  v.  Prince  (L.  Bep.  2  C.  C.  B.  154)  is  an  authority 
in  favour  of  a  conviction  in  this  case.  I  do  not  think  so.  In 
Reg.  V.  Prirtce  (L.  Bep.  2  C.  C.  B.  154)  the  prisoner  was  indicted 
under  24  &  25  Vict.  c.  100,  s.  55,  for  "  unlawfully  taking  an  un- 
married girl,  being  then  under  the  age  of  sixteen  years,  out  of 
the  possession  and  against  the  will  of  her  father.^'  The  jury 
found  that  the  prisoner  bond  fide  believed  upon  reasonable  grounds 
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Rbc.  that  she  was  eighteen.     The  Court  {dissentiente  Brett^  J.)  upheld 

ToLBON  ^^^  conviction.     Two  judgments  were  delivered  by  a  majority  of 

'  the  court,  in  each  of  which  several  judges  concurred,  whilst  three 

1889.  of  them,  Denman,  J.,  Pollock,  B.,  and  Quain,  J,,  concurred  in 

«.  both.     The  first  of  the  two,  being  the  judgment  of  nine  judges, 

Absenceqf  upheld   the  conviction   upon    the  ground  that,   looking  to  the 

huabandor  wife  Buhject-meittev  of  the  enactment,  to  the  group  of  sections  amongst 

for  less  than  ^^^i^ich  it  is  found,  and  to  the  history  of  leffislation  on  the  subject, 

seven  years —  ^i....  f  A      t       '  ^    .  '^.i.-*.  i-l 

Bon^  fide  ^he  mtention  oi  the  Legislature  was  that  if  a  man  took  an  an- 
belief  in  death  married  girl  under  sixteen  out  of  the  possession  of  her  father 
^"  '^^^— ^^  against  his  will,  he  must  take  his  chance  of  whether  any  belief 
24^^26  Vict,  he  might  have  about  her  age  was  right  or  wrong,  and  if  he  made 
c  100,  s,  57.  a  mistake  upon  this  point  so  much  the  worse  for  him  ;  he  must 
bear  the  consequences.  The  second  of  the  two  judgments,  being 
that  of  seven  judges,  gives  a  number  of  other  reasons  for 
arriving  at  the  same  conclusion,  some  of  them  founded  upon 
the  policy  of  the  Legislature  as  illustrated  by  other  associated 
sections  of  the  same  Act.  This  judgment  contains  an  emphatic 
recognition  of  the  doctrine  of  the  ^'  guilty  mind,'^  as  an  element, 
in  general,  of  a  criminal  act,  and  supports  the  conviction  upon 
the  ground  that  the  defendiant,  who  believed  the  girl  to  be 
eighteen  and  not  sixteen,  even  then,  in  taking  her  out  of  the 
possession  of  the  father  against  his  will  was  doing  an  act  wrong 
in  itself.  ''This  opinion ,''  says  the  judgment,  ''  gives  full  scope 
to  the  doctrine  of  the  Tnens  rea''  (L.  Rep.  C.  C.  K.  175).  The 
case  of  Reg.  v-  Prince  (L.  Rep.  2  C.  C.  R.  154)  therefore  is  a 
direct  and  cogent  authority  for  saying  that  the  intention  of  the 
Legislature  cannot  be  decided  upon  simple  prohibitory  words, 
without  reference  to  other  considerations.  The  considerations 
relied  upon  in  that  case  are  wanting  in  the  present  case,  whilst, 
as  it  seems  to  me,  those  which  point  to  the  application  of  the 
principle  underlying  a  vast  area  of  criminal  enactment,  that  there 
can  be  no  crime  without  a  tainted  miud  preponderate  greatly 
over  any  that  point  to  its  exclusion.  In  my  opinion,  therefore, 
this  conviction  ought  to  be  quashed.  My  brother  Charles 
authorises  me  to  say  that  this  judgment  expresses  his  views  as 
well  as  my  own. 

Cave,  J. — In  this  case  the  prisoner  was  convicted  of  bigamy. 
She  was  married  on  the  11th  day  of  September,  1880,  and  was 
deserted  by  her  husband  on  the  13th  day  of  December,  1881. 
From  inquiries  which  she  and  her  father  made  about  him  from 
his  brother,  she  was  led  to  believe  that  he  had  been  lost  in  a 
vessel  bound  for  America,  which  went  down  with  all  hands.  In 
January,  1887,  she  married  again,  supposing  herself  to  be  a 
widow.  Her  first  husband  returned  from  America  in  December, 
1887.  The  jury  found  that  the  prisoner  in  good  faith,  and  on 
reasonable  grounds,  believed  her  husband  to  be  dead  at  the  time 
of  her  second  marriage.  At  common  law  an  honest  and  reason- 
able belief  in  the  existence  of  circumstances,  which,  if  true,  would 
make  the  act  for  which  a  prisoner  is  indicted  an  innocent  act. 
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haa  always  been  held  to  be  a  good  defence.    This  docfcrine  is       Baa. 
embodied  in  the  somewhat  nnconth  maadm^  Actus  non  fadt  reum^     .  ^ 
nid  mens  sit  rea.    Honest  and  reasonable  mistake  stands  in  fact        ... ' 
on  the  same  footing  as  absence  of  the  reasoning  faculty^  as  in       1B89. 
infancy,  or  perversion  of  that  faculty,  as  in  lunacy.    Instances  of    ^iZ^^ 
the  existence  of  this  common  law  doctrine  will  readily  occar  to    a^Hm  of 
the  mind.     So  far  as  I  am  aware,  it  has  never  been  saggested  hsubandorwifB 
that  these  exceptions  do  not  equally  apply  in  the  case  of  stetutory  ^^  ^  ^^^ 
offences  unless  they  are  excluded  expressly  or  by  necessary    Boiijide 
implication.    In  Beg.  v.  Prince  (L.  Rep.  2  0.  C.  R.  154),  mbeKe/in  death 
which  the  principle  of  mistake  underwent  much  discussion,  it  ^^I^^^ 
was  not  suggested  by  any  of  the  judges  that  the  exception  of  24^^25  Ftc*. 
honest  and  reasonable  mistake  was  not  applicable  to  all  offences,  ^  100,  #.  67. 
whether  existing  at  common  law  or  created  by  statute.    As  I 
understand  the  judgments  in  that  case  the  difference  of  opinion 
was  as  to  the  exact  extent  of  the  exception,  Brett,  cf.,  the 
dissenting  judge,  holding  that  it  applied  wherever  the  accused 
honestly  and  reasonably  believed  in  the  existence  of  circum- 
stances which,  if  true,  would  have  made  his  act  not  criminal, 
while  the  majority  of  the  judges  seem  to  have  held  that  in  order 
to  make  the  defence  available  in  that  case  the  accused  must  have 
proved  the  existence  in  his  mind  of  an  honest  and  reasonable  belief 
in  the  existence  of  circumstances  which,  if  they  had  really  existed, 
would  have  made  his  act  not  only  not  criminal  but  also  not  immoral. 
Whether  the  majority  held  that  the  general  exception  is  limited 
to  cases  where  there  is  an  honest  belief  not  only  in  facts  which 
would  make  the  act  not  criminal,  but  also  in  facts  which  would 
make  it  not  immoral,  or  whether  they  held  that  the  general 
doctrine  was  correctly  stated  by  Brett,  J.,  and  that  the  further 
limitation  was  to  be  inferred  from  the  language  of  the  particular 
statute  they  were  then  discussing,  is  not  very  dear.    It  is,  how- 
ever, immaterial  in  this  case,  as  the  jury  have  found  that  the 
accused  honestly  and  reasonably  believed  in  the  existence  of  a 
state  of  circumstances,  viz.,  in  her  first  husband's  death,  which, 
had  it  really  existed,  would  have  rendered  her  act  not  only  not 
criminal,  but  also  not  immoral.     It  is  argued,  however,  that 
assuming  the  general  exception  to  be  as  stated,  yet  the  language 
of  the  Act   (24  &  25  Vict.  c.  100,  s.  57),  is  such  that  that 
exception  is   necessarily  excluded  in  this  case.      Now,  it   is 
undoubtedly  within  the  competence  of  the  Legislature  to  enact 
that  a  man  shall  be  branded  as  a  felon  and  punished  for  doing  an 
act  which  he  honestly  and  reasonably  believes  to  be  lawful  and 
right ;  just  as  the  Legislature  may  enact  that  a  child  or  a  lunatic 
shall  be  punished  criminally  for  an  act  which  he  has  been  led  to 
commit  by  the  immaturity  or  perversion  of  his  reasoning  faculty. 
But  such  a  result  seems  so  revolting  to  the  moral  sense  that  we 
ought  to  require  the  clearest  and  most  indisputable  evidence  that 
such  is  the  meaning  of  the  Act.    It  is  said  that  this  inference 
necessarily  arises  from  the  language  of  the  section  in  question, 
and  particularly  of  the  proviso.     The  section  (omitting  immaterial 
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Rm.       parts)  is  in  these  words  :  '^  Whosoever  being  married  shall  marry 

^-         any  other  person  daring  the  life  of  the  former  husband  or  wife 

^Jf^'      shall  be  gailty  of  felony ;  provided  that  nothing  in  this  section 

1889.        contained  shall  extend  to  any  person  marrying  a  second  time 

„. ^     whose  husband  or  wife  shall  have  been  continually  absent  from 

A^S^'of  such  person  for  the  space  of  seven  years  then  last  past,  and  shall 
husband  or  wife  not  have  been  known  by  such  person  to  be  living  within  that 
for  le3s  than  time/'  It  is  argucd  that  the  first  part  is  expressed  absolutely ; 
^^Bond^fidT'  bu^>  surely^  it  is  not  contended  that  the  language  admits  of  no 
oeHef  in  death  exception^  and  therefore  that  a  lunatic  who,  under  the  influence  of 
on  rtas(m(Mi  ^  delusion,  marries  again,  must  be  convicted ;  and,  if  an  exception 
24:^^25  Vict.  ^<3  to  be  admitted  where  the  reasoning  faculty  is  perverted  by 
c.  100, 8. 67.  disease,  why  is  not  an  exception  equally  to  be  admitted  where  the 
reasoning  faculty,  although  honestly  and  reasonably  exercised^ 
is  deceived  ?  But  it  is  said  that  the  proviso  is  inconsistent  with 
the  exception  contended  for ;  and,  undoubtedly,  if  the  proviso 
covers  less  ground  or  only  the  same  ground  as  the  exception,  it 
follows  that  the  Legislature  has  expressed  an  intention  that  the 
exception  shall  not  operate  until  after  seven  years  from  the  dis- 
appearance of  the  first  husband.  But  if,  on  the  other  hand,  the 
proviso  covers  more  ground  than  the  general  exception,  surely  it 
is  no  argument  to  say  that  the  Legislature  must  have  intended 
that  the  more  limited  defence  shall  not  operate  within  the  seven 
years,  because  it  has  provided  that  a  less  limited  defence  shall  only 
come  into  operation  at  the  expiration  of  those  years.  What  must 
the  accused  prove  to  bring  herself  within  the  general  exception  f 
She  must  prove  facts  from  which  the  jury  may  reasonably  infer 
that  she  honestly  and  on  reasonable  grounds  believed  her  first 
husband  to  be  dead  before  she  married  again.  What  must  she 
prove  to  bring  herself  within  the  proviso?  Simply  that  her 
husband  has  been  continually  absent  for  seven  years ;  and,  if  she 
can  do  that,  it  will  be  no  answer  to  prove  that  she  had  no  reason- 
able grounds  for  believing  him  to  be  dead,  or  that  she  did  not 
honestly  believe  it.  Unless  the  prosecution  can  prove  that  she 
knew  her  husband  to  be  living  within  the  seven  years  she  must 
be  acquitted.  The  honesty  or  reasonableness  of  her  belief  is  no 
longer  in  issue.  Even  if  it  could  be  proved  that  she  believed 
him  to  be  alive  all  the  time,  as  distinct  from  knowing  him  to  be 
so,  the  prosecution  must  fail.  The  proviso,  therefore,  is  far 
wider  than  the  general  exception;  and  the  intention  of  the 
Legislature,  that  a  wider  and  more  easily  established  defence 
should  be  open  after  seven  years  from  the  disappearance  of  the 
husband,  is  not  necessarily  inconsistent  with  the  intention  that  a 
different  defence,  less  extensive  and  more  difficult  of  proof,  should 
be  open  within  the  seven  years.  Some  difficulty  in  seeing  that 
the  proviso  is  wider  than  the  general  exception  has  arisen  from 
the  establishment  of  the  presumption  of  a  man's  death  after  he 
has  not  been  heard  of  for  seven  years,  and  from  the  increased 
facilities  for  transmitting  intelligence  which  are  due  to  modem 
science.    If  we  tarn  to  the  1  Jac.  1^  c.  11;  the  firat  statute  which 
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made  bigamy  an  offence  pnnishable  by  the  oonrts  of  common  law^       R>o. 
we  find  an  enactment  sabstantially  tbe  same  as  tbat  now  in  force,     m^!'' 
"  IS  any  person  being  married  do  marry  any  person,  the  former     ^^Ifl"' 
linsband  or  wife  being  alive,  every  Buch  offence  shall  be  felony,        1889, 
and  the  person  offending  shall  suffer  death  :  provided  always  that     o~^^ 
neither  this  Act  nor  anything  therein  contained  shall  extend  to  any    A^enL  oj 
person  whose  husband  or  wife  shall  absent  him  or  herself,  the  one  husband  or  wife 
from  the  other  by  the  space  of  seven  years  together  in  any  part  •^°''  '"*  ''*^2- 
within  His  Majesty's  dominion,  the  one  of  them  not  knowing  the  ^  Boiui  Jid$ 
other  to  be  living  within  that  time/'     When  this  Act  was  passed  htiuf  in  death 
the  presumption  of  a  man's  death  after  he  had  not  been  heard  of  ^^  ^^^!^ 
for  seven  years  had  not  been  established.     In  Boe  d.  Knight  v.  24  4*  25  Fict. 
Nepean  (5  B.  So  Ad.  86,  at  p.  94),  it  is  expressly  stated  by  Lord  c.  100,  s.  57. 
Denman,  G.J.,  that  that  period  was  adopted  as  the  ground  for 
such  presumption  in  analogy  to  the  statutes  1  Jac.   1,  c.  11, 
relating  to  bigamy,  and  19  Car.  2,  c.  6,  as  to  the  continuance  of 
lives  on  which  leases  were  held.     In  the  absence  of  such  presamp- 
tion  it  would  have  been  difficult  at  that  time  for  the  accused  to 
prove,  even  when  her  husband  had  been  away  seven  years,  that 
she  had  reasonable  grounds  for  believing  him  to  be  dead ;  while, 
on  the  other  hand,  if  she  had  succeeded  in  satisfying  judge  and 
jury  that  she  honestly  so  believed  on  reasonable  grounds,  and  had 
married  in  such  belief  after  he  had  gone  away  six  years  only,  if 
the  contention  on  behalf  of  the  Crown  is  right,  the  jury  must  have 
convicted  her,  and  the  judge  must  have  sentenced  her  to  death, 
for  doing  what  they  were  satisfied  she  honestly  and  reasonably 
believed  she  had  a  perfect  right  to  do.     For  these  reasons  I  am 
of  opinion  that  the  conviction  cannot  be  supported.     In  this 
judgment  my  brothers  Day  and  Smith  concur. 

Stbphin,  J. — The  cases  were  both  reserved  by  me,  Reg,  v. 
Tolson  on  a  trial  which  took  place  at  Carlisle  in  the  summer 
circuit  of  1888,  and  Beg*  v.  Strype  (a)  on  a  trial  which  took  place 
in  December  last  at  Winchester  in  the  autumn  circuit  of  1888. 
In  each  case  precisely  the  same  point  arose.  In  each  the  prisoner, 
a  woman,  was  indicted  for  bigamy.  In  each  case  the  prisoner 
lost  sight  of  her  husband,  who  deserted  her,  and  in  each  case  she 
was  informed  that  he  was  dead,  and  believed  the  information,  as 
the  jury  expressly  found,  in  good  faith  and  on  reasonable  grounds. 
In  each  case  the  second  ceremony  of  marriage  was  performed 
within  the  term  of  seven  years  after  the  husband  and  wife  sepa- 
rated. For  the  purpose  of  settling  a  question  which  had  been 
debated  for  a  considerable  time,  and  on  which  I  thought  the 
decisions  were  conflicting,  and  not  as  the  expression  of  my  own 
opinion,  I  directed  the  jury  that  a  belief  in  good  faith  and  on 
reasonable  grounds  in  the  death  of  one  party  to  a  marriage  was 
not  a  defence  to  the  charge  of  bigamy  against  the  other  who 
married  again  within  the  seven  years.  In  each  case  I  passed  a 
nominal  sentence  on  the  person  convicted,  and  I  stated,  for  the 

(a)  The  question  reserred  in  JUg.  t.  Strype  was  the  same  as  that  m  the  present 
ease,  and  the  deoiftion  in  the  present  cAse  was  therefore  followed  in  it 

T  T  2 
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Rm.        decision  of  this  courts  cases  which  reserved  the  question  whether 
TouoN       ^^  decision  was  right  or  wrone.     I  am  of  opinion  that  each  cx)n- 

'      yiction  should  be  qnashed^  as  me  direction  I  gave  was  wrongs  and 

1889.        that  I  ought  to  have  told  the  jury  that  the  defence  raised  for  each 
Bi'mT'-     prisoner  was  valid.     My  view  of  the  subject  is  based  npon  a  par- 
A^&ence  of    ticular  application  of  the  doctrine  usually^  though  I  think  not 
husband  or  wife  happily^  described  by  the  phrase  Non  eat  reus,  nisi  mens  sit  rea. 
for  less  thari^  Though  this  phrase  is  in  common  use,  I  think  it  most  unforta- 
BoT^  fide     nate,  and  not  only  likely  to  mislead,  but  actually  misleading,  on 
6e/tV  in  death  the  following  grounds  :    It  naturally  suggests  that,  apart  from  all 
^^arou^^^  particular  definitions  of  crimes,  such  a  thing  exists  as  a  mens  rea, 
24  ^  25  Vict,  or  '^  guilty  mind/'  which  is  always  expressly  or  by  implication 
c,  100,  8. 57.  involved  in  every  definition.     This  is  obviously  not  the  case,  for 
the  mental  elements  of  different  crimes  differ  widely.    Mens  rea 
means  in  the  case  of  murder,  malice  aforethought ;  in  the  case  of 
thefl,  an  intention  to  steal ;  in  the  case  of  rape,  an  intention  to 
have  forcible  connection  with  a  woman,  without  her  consent ;  and 
in  the  case  of  receiving  stolen  goods,  knowledge  that  the  goods 
were  stolen.    In  some  oases  it  denotes  mere  inattention.     For 
instance,  in  the  case  of  manslaughter  by  negligence  it  may  mean 
forgetting  to  notice  a  signal.     It  appears  confusing  to  call  bo 
many  dissimilar  states  of  mind  by  one  name.     It  seems  contra- 
dictory indeed  to  describe  a  mere  absence  of  mind  as  a  msns  rea 
or  guilty  mind.     The  expression  again  is  likely  to  and  oflben  does 
mislead.     To  an  unlegsd  mind  it  suggests  that  by  the  law  of 
England  no  act  is  a  crime  which  is  done  from  laudable  motives, 
in  other  words,  that  immorality  is  essential  to  crime.     It  wiU, 
I  think,  be  found  that  much  of  the  discussion  of  the  law  of  libel 
in  8hipley*8  case  (4  Doug.  73 ;  21  St.  Tr.  847)  proceeds  npon  a 
more  or  less  distinct  belief  to  this  effect.     It  is  a  topic  frequently 
insisted  upon  in  reference  to  political  offences,  and  it  was  urged  in 
a  recent  notorious  case  of  abduction,  in  which  it  was  contended 
that  motives  said  to  be  laudable  were  an  excuse  for  the  abduction 
of  a  child  from  its  parents.     Like  most  legal  Latin  maxims^ 
the  maxim  of  mens    rea    appears  to    me    to    be    too    short 
and  antithetical  to  be  of  much  practical  value.    It  is,  indeed, 
more  like  the  title  of  a  treatise    than  a   practical  rule.      I 
have  tried  to  ascertain  its  origin,  but  have  not  succeeded  in 
doing  so.     It  is  not  one  of  the  regulce  juris  in  the  Digest.     The 
earliest  case  of  its  use  which  I  have  found  is  in  the  Leges  Henriei 
Primiy  vol.  28,  in  which  it  is  said :  '^  Si  quis  per  coaccionem 
abjurare  cogatur  quod  per  multos  annos  quiete  tennerit  non  in 
jurante  set  cogente  perjuriam  erit.     Benm  non  facit  nisi  mens 
rea.^'     In  Broom's  Maxims  the  earliest  authority  cited  for  its 
use  is  8rd  Institute,  ch.  i.,  fo.  10.     In  this  place  it  is  contained 
in  the  marginal  note,  wluch  says  that  when  it  was  found  that 
some  of  Sir  John  Oldcastle's  Skdherents  took  part  in  an  insur- 
rection ''pro  timore    mortis   et    quod   recesserunt  quam    cito 
potuerunt "  the  judges  held  that  this  was  to  be  adjudged  no 
treason  because  it  ^as  for  fe^r  of  death.      Goo^e  adds;  "T^^ 
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actus  non  facit  reum^  nisi  mens  sit  reh"    This  is  only  Coke's        Hw. 
own  remark^  and  not  part  of  the  jadgment.    Now  Coke's  scraps      ^q^jt 
of  Latin  in  this  and  the  following  chapters  are  sometimes  contra-        .....  * 
dictory.    Notwithstanding  the  passage  just  quoted^  he  says  in       1889. 
the  margin  of  his  remarks  on  opinions  delivered  in  Parliament     Biacmttf-^ 
by  Thyming  and  others  in  the  2lBt  H,  2:  " Melius  est  omnia    Abfewxof 
mala  pati  quam  malo  consentire''  (22-3)  which  would  show  that  ^ttf^ofM/oru^/'e 
Sir  J.  Oldcastle's  associates  had  a  mens  rea,  or  guilty  mind,  ^^^^^^J^^ 
though  they  were  threatened  with  death^  and  thus  contradicts     Band  Jidt 
the  passage  first  quoted.     It  is  singular  that  in  each  of  these  heKef  in  death 
instances  the  maxim  should  be  used  in  connection  with  the  law  ^^J^^!^^^ 
relating  to  coercion.      The  principle  involved  appears  to   me,  24  ^  26  VicL 
when  fully  considered,  to  amount  to  no  more  than  this.     The  c  loo,  #.57. 
full  definition  of  every  crime  contains  expressly  or  by  implication 
a  proposition  as  to  a  state  of  mind.     Therefore,  if  the  mental 
element  of  any  conduct  alleged  to  be  a  crime  is  proved  to  have 
been  absent  in  any  given  case,  the   crime  so  defined  is  not 
committed ;  or,  again,  if  a  crime  is  fully  defined,  nothing  amounts 
to  that  crime  which  does  not  satisfy  that  definition.     Crimes  are 
in  the  present  day  much  more  accurately  defined  by  statute  or 
otherwise  than  they  formerly  were.      The  mental  element  of 
most  crimes  is  marked  by  one  of  the  words  ''maliciously,'' 
"fraudulently,"  "negligently,"  or  "knowingly,"  but  it  is  the 
general — I  might,  I  think,  say  the  invariable — ^practice  of  the 
Legislature  to  leave  unexpressed  some  of  the  mental  elements  of 
crime.     In  all  cases  whatever,  competent  age,  sanity,  and  some 
degree  of  freedom  from  some  kinds  of  coercion  are  assumed  to  be 
essential  to  criminality,  but  I   do  not  believe  they  are  ever 
introduced  into  any  statute  by  which  any  particular  crime  is 
defined.     The  meaning  of  the  words  "malice,"  "negligence," 
and  "  fraud  "  in  relation  to  particular  crimes  has  been  ascertained 
by  numerous  cases.      Malice  means  one  thing  in  relation  to 
murder,  another  in  relation  to  the  Malicious  Mischief  Act,  and  a 
third  in  relation  to  libel,  and  so  of  fraud  and  negligence.     With 
regard  to  knowledge  of  fact,  the  law,  perhaps,  is  not  quite  so 
clear,  but  it  may,  I  think,  be  maintained  that  in   every  case 
knowledge  of  facts  is  to  some  extent  an  element  of  crimincJity  as 
much  as  competent  age  and  sanity.     To  make  an  extreme  illus- 
tration, can  anyone  doubt  that  a  man  who,  though  he  might 
be  perfectly  sane,  committed  what  would  otherwise  be  a  crime  in 
a  state  of  somnambulism,  would  be  entitled  to  be  acquitted? 
And  why  is  this  ?     Simply  because  he  would  not  know  what  he 
was  doing.     A  multitu^  of  illustrations  of  the  same  sort  might 
be  given.    I  will  mention  one  or  two  glaring  ones.    LeveVa  case 
(1  Hale,  474)  decides  that  a  man  who,  making  a  thrust  with  a 
sword  at  a  place  where,  upon  reasonable  grounds,  he  supposes 
a  burglar  to  be,  killed  a  person  who  was  not  a  burglar  was  held 
not  to  be  a  felon  though  he  might  be  (it  was  not  decided  that  he 
was)  guilty  of  killing  per  infortunium,  or  possibly,  se  defendendo, 
which  then  involved  certain  forfeitures.     In  other  words^  he  was 
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Rbo.        in  the  same  situation  as  far  as  regarded  the  homicide  as  if  he  had 
TouoK       ^^^^^  ^  bnrfflar.     In  the  decision  of  the  judges  in  Mdcnaghten's 

. '      ccLse  (10  C.  &  F.  200)  it  is  stated  that  if  under  an  insane  delusion 

1889.       one  man  kills  another  and  if  the  delusion  was  such  that  it  wonld^ 
Bt"^—     if  true,  justify  or  excuse  the  killing,  the  homicide  would  be 
AbaeriGB  of   JQStified  or  excused.     This  could  hardly  be  if  the  same  were  not 
husband  or  wifg  law  as  to  a  Sane  mistake.    A  bond  fide  claim  of  right  excuses 
wom^  '^"^  larceny,  and  many  of  the  offences  against  the  Malicious  Mischief 
Bond  fide    ^ct.     Apart,  indeed,  from  the  present  case,  I  think  it  may  be 
heHef  in  death  laid  down  as  a  general  rule  that  an  alleged  offender  is  deemed  to 
"^J^X^^  have  acted  under  that  state  of  facts  which  he  in  good  faith  and 
24  ^  25  Vict,  on  reasonable  grounds  believed  to  exist  when  he  did  the  act 
c.  100,  8. 57.  alleged  to  be  an   offence.     I  am  unable  to  suggest  any  real 
exception  to  this  rule,  nor  has  one  ever  been  suggested  to  me. 
A  very  learned  person  suggested  to  me  the  following  case :  A 
constable,  reasonably  believing  a  man  to  have  committed  murder^ 
is  justified  in  killing  him  to  prevent  his  escape,  but  if  he  had  not 
been  a  constable  he  would  not  have  been  so  justified,  but  would 
have  been  guilty  of  manslaughter.     This  is  quite  true,  but  the 
mistake  in  the  second  case  would  be  not  only  a  mistake  of  fact, 
but  a  mistake  of  law  on  the  part  of  the  homicide  in  supposing 
that  he,  a  private  person,  was  justified  in  using  as  much  violence 
as  a  public  officer,  whose  duty  is  to  arrest,  if  possible,  a  person 
reasonably  suspected  of  murder.     The  supposed  homicide  would 
be  in  the  same  position  as  if  his  mistake  of  fact  had  been  true ; 
that  is,  he  would  be  guilty,  not  of  murder,  but  of  manslaughter. 
I  think,  therefore,  that  the  cases  reserved  fall  under  the  general 
rule  as  to  mistakes  of  fact,  and  that  the  convictions  ought  to  be 
quashed.     I  will  now  proceed  to  deal  with  the  arguments  which 
are  supposed  to  lead  to  the  opposite  result.     It  is  said,  first,  that 
the  words  of  24  &  25  Vict.  c.  100,  s.  57,  are  absolute,  and  that 
the  exceptions  which  that  section  contains  are   the  only  ones 
which  are  intended  to  be  admitted,  and  this  it  is  said  is  oon* 
firmed  by  the  express  proviso  in  the  section — an  indication 
which  is  thought  to  negative  any  tacit  exception.     It  is  also 
supposed  that  the  case  of  Reg.  v.  Prince  (L.  Bep.  2  C.  C.  B.  154) 
decided  on  s.  55,  confirms  this  view.    I  will  begin  by  saying 
how  far  I  agree  with  these  views.     First,  I  agree  that  the  case 
turns  exclusively  upon  the  construction  of  sect.  57  of  24  &  25 
Vict.   c.   100.      Much  was  said  to    us  in   argument  on  the 
old  statute   (1   Jac.  1,  c.  11).      I   cannot  see  what  this  has 
to  do  with  the  matter.      Of  course,  it  would  be   competent 
to    the  Legislature    to    define    a    crime    in    such    a    way   as 
to  make  the  existence  of  any  state  of  mind  immaterial.      The 
question  is  solely  whether  it  has  actually  done  so  in  this  case.   In 
the  first  place  I  will  observe  upon  the  absolute  character  of  the 
section.    It  appears  to  me  to  resemble  most  of  the  enactments 
contained  in  the  Consolidation  Acts  of  1861,  in  passing  over  the 
general  mental  elements  of  crime  which  are  presupposed  in  every 
case.    Age,  sanity,  and  more  or  less  freedom  from  oompukion. 


CMMINAL  LAW  OASES.  647 

are  always  presamed,  and  I  tbmk  it  would  be  impossible  to  quote        Rn. 
any  statute  whiob  in  any  case  specifies  these  elements  of  crimi-     m  ^*  w 

nality  in  the  definition  of  any  cnme.    It  will  be  fonnd  that  either       

by  using  the  words  wilfully  and  maliciously,  or  by  specifying       1889. 
some  special  intent  as  an  element  of  particular  crimes,  know-       '      __ 
ledge  of  fact  is  implicitly  made  part  of  the  statutory  definition  of    ^2^«^  of 
most  modem  definitions  of  crimes,  but  there  are  some  cases  in  husband  or  wife 
which  this  cannot  be  said.     Such  are  sect.  55,  on  which  Reg.  v.  ^^  ^*  ^^ 
Prince  (L.  Rep.  2  0.  0.  B.   154)  was  decided,  s.  56,  which  **^a[*^X 
punishes  the  stealing  of  ^'  any  child  under  the  age  of  fourteen  beKef  in  death 
years,''  s.  49,  as  to  procuring  the  defilement  of  any  ^^  woman  or  ^"  ^°^^^* 
girl  under  the  age  of  twenty-one,''  in  each  of  which  the  same  24^25  Vict. 
question  might  arise  as  in  Reg.  v.  Prince  (L.  Bep.  2  C.  C.  B.   cioo,  «.57. 
154);  to  these  I  may  add  some  of  the  provisions  of  the  Criminal 
Law  Amendment  Act  of  1885.    Beasonable  belief  that  a  girl  is 
sixteen  or  upwards  is  a  defence  to  the  charge  of  an  offence  under 
sects.    5,  6,  and  7,  but  this    is   not   provided    for    as  to  an 
offence  against  sect.  4,  which  is  meant  to  protect  girls  under 
thirteen.    It  seems  to  me  that  as  to  the  construction  of  all  these 
sections  the  case  of  Reg.  v.  Triri,ce  (L.  Bep.  2  C.  C.  B.  154)  is  a 
direct  authority.    It  was  the  case  of  a  man  who  abducted  a  girl 
under  sixteen,  believing,  on  good  grounds,  that  she  was  above 
that  age.    Lord  Esher,  then  Brett,  J.  was  against  the  conviction. 
His  judgment  establishes  at  much  length,  and,  as  it  appears  to 
me,  unanswerably,  the  principle  above  explained,  which  he  states 
as  follows :  *^  That  a  mistake  of  facts  on  reasonable  grounds,  to 
the  extent  that,  if  the  facts  were  as  believed,  the  acts  of  the 
prisoner  would  make  him  guilty  of  no  offence  at  all,  is  an  excuse, 
and  that  such  an  excuse  is  implied  in  every  criminal  charge  and 
every  criminal  enactment  in  England."    Lord  Blackburn,  with 
whom  nine  other  judges  agreed,  and  Lord  Bramwell,  with  whom 
seven  others  agreed,  do  not  appear  to  me  to  have  dissented  from 
this  principle,  speaking  generally ;  but  they  held  that  it  did  not 
apply  fully  to  each  part  of  every  section  to  which  I  have  referred. 
Some  of  the  prohibited  acts  they  thought  the  Legislature  intended 
to  be  done  at  the  peril  of  the  person  who  did  t^em,  but  not  all. 
The  judgment  defivered  by  Lord  Blackburn  proceeds  upon  the 
principle  that  the  intention  of  the  Legislature  in  sect.  56  was 
**  to  punish  the  abduction  unless  the  girl  was  of  such  an  age  as 
to  make  her  consent  an  excuse."     Lord  Bramwell's  judgment 
proceeds  upon  this  principle :  ''  The  Legislature  has  enacted  that 
if  any  one  does  this  wrong  act,  he  does  it  at  the  risk  of  her 
turning  out  to  be  under  sixteen.     This  opinion  gives  full  scope 
to  the  doctrine  of  the  mens  rea.    If  the  taker  believed  he  had  her 
father's  consent,  though  wrongly,  he  would  have  no  mens  rea ;  so 
if  he  did  not  know  she  was  in  anyone's  possession  nor  in  the  care 
or  charge  of  any  one.     In  those  cases  he  would  not  know  he  was 
doing  the  act  forbidden  by  the  statute."     All  the  judges,  there- 
fore, in  Reg.  v.  Prince  (L.  Bep.  2  0.  C.  B.  154)  agreed  on  the 
general  principle,  though  they  all,  except  Lord  Esher,  considered 
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Rn.       that^  the  object  of  the  Legislatore  being  to  prevent  a  scandalons 
ToMOH.      *^^  wicked  invasion  of  parental  rights  (whether  it  was  to  bo 

'      regarded  as  illegal  apart  from  the  statute  or  not)  it  was  to  be 

1889.       supposed  that  they  intended  that  the  wrongdoer  should  act  at 
mmsm-      ^  peril.    As  another  iUustration  of  the  same  principle,  I  may 
Ai^S^f    refer  to  Reg.  v.  Bishop  (42  L.  T.  B«p.  N.  S.  240  j  14  Oox  C.  C. 
Aioftcmrf or  «;</fe  404;  6  Q.  B.  Div.  259).    The  defendant  in  that  case  was  tried 
J^n^trnT-^  before  me  for  receiving  more  than  two  lunatics  into  a  house  not 
Bond  fidk    duly  licensed,  upon  an  indictment  on  8  &  9  Vict.  o.  100,  b.  44. 
heUrf  in  death  It  was  proved  that  the  defendant  did  receive  more  than  two 
"^y^;^^  persons,  whom  the  jury  found  to  be  lunatics,  into  her  honse, 
34  ^  25  Vict,  believing  honestly,  and  on  reasonable  grounds,  that  they  were 
c  100,  i.  57.  not  lunatics.     I  held  that  this  was  immaterial,  having  regard  to 
the  scope  of  the  Act,  and  tiie  object  for  which  it  was  apparently 
passed,  and  this  court  upheld  that  ruling.     The  application  of 
this  to  the  present  case  appears  to  me  to  be  as  follows.     The 
general  principle  is  clearly  in  fiivour  of  the  prisoners,  but  how 
does  the  intention  of  the  Legislature  appear  to  have  been  against 
them  ?     It  could  not  be  the  object  of  Parliament  to  treat  the 
marriage  of  widows  as  an  act  to  be,  if  possible,  prevented  as 
presumably  immoral.     The  conduct  of  the  women  convicted  was 
not  in  the  smallest  degree  immoral,  it  was  perfectly  natural  and 
legitimate.     Assuming  the  fact  to   be  as  they  supposed,    the 
infliction  of  more  than  a  nominal  punishment  on  them  would  have 
been  a  scandal.     Why,  then,  should  the  Legislature  be  held  to 
have  wished  to  subject  them  to  punishment  at  all  7     If  such  a 
punishment  is  legal,  the  following  amongst  many  other  cases 
might  occur :  A  number  of  men  in  a  mine  are  killed,  and  their 
bodies  are  disfigured  and  mutilated,  by  an  explosion ;  one  of  the 
survivors  secreuy  absconds,  and  it  is  supposed  that  one  of  the 
disfigured  bodies  is  his.     His  wife  sees  his   supposed   remains 
buried ;  she  marries  again.     I  cannot  believe  tiiat  it  can  have 
been  the  intention  of  the  Legislature  to  make  such  a  woman  a 
criminal ;   the  contracting  of  an  invalid  marriage  is  quite  mis- 
fortune enough.     It  appears  to  me  that  every  argument  vrhich 
showed,  in  the  opinion  of  the  judges  in  Reg.  v.  Prince  (L.  Bep. 
2  G.  G.  B.  154),  tnat  the  Legislature  meant  seducers  and  abduc- 
tors to  act  at  their  peril,  ^ows  that  the  Legislature  did  not 
mean  to  hamper  what  is  not  only  intended,  but  naturally  and 
reasonably  supposed  by  the  parties,  to  be  a  valid  and  honourable 
marriage,  with  a  liability  to  seven  years'  penal  servitude.     It  is 
argued  that  the  proviso,  that  a  re-marriage  after  seven  years' 
separation  shall  not  be  punishable,  operates  as  a  tacit  exclusion 
of  all  other  exceptions  to  the  penal  part  of  the  section.     It 
appears  to  me  that  it  only  supplies  a  rule  of  evidence  which  is 
useful  in  many  cases,  in  the  absence  of  explicit  proof  of  death. 
-  iSutit  seems  to  me  to  show  not  that  belief  in  the  death  of  one 
married  person  excuses  the  marriage  of  the  other  only  after  seven 
years'  separation,  but  that  mere  separation  for  that  period  has  the 
effect  which  reasonable  belief  of  death,  caused  by  other  evidence^ 
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would  have  at  any  time.    It  would^  to  my  mind^  be  monstrous 

to  say  that  seven  years'  separation  should  haye  a  greater  effect      t^QuioK. 

in  ezcnsing  a  bigamous  marriage  than  positive  evidence  of  deaths       ' 

sufficient  for  the  purpose  of  recovering  a  policy  of  assurance  or       1^* 
obtaining  probate  of  a  will^  would  have^  as  in  the  case  I  have    jr~ 
put,  or  in  others  which  might  be  even  strongect^^t  remains  only    Ahsencs  o/ 
to  consider  cases  upon  this  point  decided  by  single  judges.    As  hubmdorwifB 
far  as  I  know  there  are  reported  the  following  cases : — Beg.  v.  J^^^J^^ 
Twmer  (1862)  (9  Cox  0.  C.  145).     In  this  case  Martin,  B.,  is    BonA,fidB 
reported  to  have  said :  '*  In  this  case  seven  years  had  not  elapsed,  *«^  ^ij^ 
and  beyond  the  prisoner's  own  statement  there  was  the  mere  ^J^^l^^jub— 
belief  of  one  witness.     Still  the  jury  are  to  say  if  upon  such  24  f  26  Vict. 
testimony  she  had  an  honest  belief  that  her  first  husband  was  <^  i^t «-  ^7. 
dead.''     In  Beg.  v.  Horton  (1871)  (11  Oox  C.  0. 670),  Oleasby,  B. 
directed  the  jury  that  if  the  prisoner  reasonably  believed  his 
wife  to  be  dead  he  was  entitled  to  be  acquitted.     He  was  con- 
victed.   In  Beg.  v.  Gibbons  (1872)  (12  Cox  C.  C.  237),  Brett,  J., 
after  consulting  Willes,  J.,  said :  ^'  Bona  fide  belief  as  to  the 
husband's   death  was  no   defence  unless  the  seven  years  had 
elapsed,^'  and  he  refused  to  reserve  a  case,  a  decision  which  I 
cannot  reconcile  with  his  judgment  three  years  afterwards  in  Beg. 
V.  Frince  (L.  Rep.  2  C.  C.  R.  154).    In  Beg.  v.  Moore  (1877)  (18 
Cox  C.  C.  554),  Denman,  L.J.,  after  consulting  Amphlett,  L.J., 
held  that  a  bona  fide  and  reasonable  belief  in  a  husband's  death 
excused  a  woman  charged  with  bigamy.     In  Beg.  v.  Bennett 
(1877)  (14  Cox  C.  C.  45),  Lord  Bramwell  agreed  with  the  decision 
in  Beg.  v.  Gibbons  (12  Cox  C.  C.  287).     The  result  is  that  the 
decisions  in  Beg.  v.  Gibbons  (12  Cox  C.  C.  287)  and  Beg.  v. 
Bennett  (14  Cox  C.  C.  45)  conflict  with  those  of  Beg.  v.  Tv/mer 
(9  Cox  C.  C.  145),  Beg.  v.  EoHon  (11  Cox  C.  C.  670),  and  Beg. 
V.  Moore  (18  Cox  C.  C.  554).    I  think,  therefore,  that  these  five 
decisions  throw  little  light  on  the  subject.     The  conflict  between 
them  was  in  fact  the  reason  why  1  reserved  the  cases.     My 
brother  Grantham  authorises  me  to  say  that  he  concurs  in  this 
judgment. 

Hawkiks,  J. — ^The  statute  24  &  25  Vict.  o.  100,  s.  67,  enacts 
that  *^  whosoever,  being  married,  shall  marry  any  other  person 
during  the  lifetime  of  the  former  husband  or  wife,  shall  be  guilty 
of  felony."  Undoubtedly  the  defendant,  being  married,  did 
marry  another  person  during  the  life  of  her  former  husband.  But 
she  did  so  believing  in  good  faith  and  upon  reasonable  grounds 
that  her  first  husband  was  dead;  and  the  sole  question  now 
raised  is  whether  such  belief  afforded  her  a  valid  legal  defence 
against  the  indictment  for  bigamy  upon  which  she  was  tried.  I 
am  clearly  of  opinion  that  it  did,  and  that  she  ought  to  have 
been  acquitted.  The  ground  upon  which  I  have  arrived  at  this 
conclusion  is  simply  this :  that,  having  contracted  her  second 
marriage  under  an  honest  and  reasonable  belief  in  the  existence 
of  a  state  of  things  which,  if  true,  would  have  afforded  her  a 
complete  justification,  both  legally  and  morally,  there  was  an 
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Baa.       absence  of  that  mens  tea  which  is  an  essential  element  in  ev&ry 
Touoir      <^lMurge  of  felony.    In  Hawkins^  P.  0.,  book  1,  o.  25,  8.  3,  Of 

'      Felony^  it  is  said :   '^  It  is  always  accompanied  with  an  evil 

1889.  intention^  and  therefore  shall  not  be  impnted  to  a  mere  mistake 
Biamu^  or  misanimadversion.^'  In  Hale's  P.  0.,  vol.  2,  p.  184,  it  is  said 
A^tenoe  qf  '^  ^^  indictment  of  felony  mnst  always  allege  the  fact  to  be  done 
huMbandortoifefelonice,''  To  the  same  effect  is  the  ]angaage  of  Hawkins,  P.  C, 
M^en^em^  book  2,  c.  26,  s.  55,  and  many  cases  are  to  be  found  in  the  books 
Bofi^  fide  which  put  it  beyond  doubt  that  an  indictment  for  felony  is  bad  if 
M'^  in  death  it  omits  to  aver  the  act  charged  to  have  been  done ''  feloniously," 
^  ^^^^  ^^^  *^^s  whether  the  felony  be  one  at  common  law  or  created  by 
24^26  Via.  statute :  {Beg.  v.  Oray,  L.  &  C.  365.)  As  to  the  meaning  of 
c  100, 8. 57.  the  term  "  feloniously ''  I  do  not  think  I  can  better  define  my 
understanding  of  it  when  introduced  into  an  indictment  aa 
descriptive  of  the  act  charged  than  by  saying  that  I  look  upon 
it  as  meaning  that  such  act  was  done  with  a  mind  bent  on  doing 
that  which  is  wrong,  or,  as  it  has  been  sometimes  said,  with  a 
guilty  mind.  As  to  this  I  may  refer  to  Hawkins,  P.  C,  o.  7,  s«  1, 
where  it  is  said  that  the  term  "  felony  "  ex  vi  termimi  signifies 
'^Quodlibet  crimen  felleo  animo  perpetratum.''  In  support  of 
this  view  a  whole  list  of  authorities  might  be  quoted.  1  shall, 
however,  content  myself  by  citing  the  most  recent  of  them,  viz.^ 
Beg.  V.  Prince  (L.  Bep.  2  C.  C.  B.  154),  in  which  most  of  the 
oases  bearing  on  the  subject  are  very  carefully  reviewed  by  the 
present  Master  of  the  Bolls,  then  Brett,  J.,  whose  language  I 
oheerfuHy  adopt  as  expressive  of  my  own  views  touching  the 
prindples  of  law  which  govern  such  questions  as  that  now  before 
us.  He  says  (at  p.  162) :  '*  It  would  seem  that  there  must  be 
proof  to  satisfy  a  jury  ultimately  that  there  was  a  criminal  mind^ 
or  mens  rea,  in  every  offence  really  charged  as  a  crime ; ''  ''in 
some  cases  the  proof  of  the  committal  of  the  acts  may  prima  fcLcie, 
either  by  reason  of  their  own  nature,  or  by  reason  of  the  form  of 
the  statute^  import  the  proof  of  the  mene  rea.  But  even  in  those 
cases  it  is  open  to  the  prisoner  to  rebut  the  prima  facie  evidence^ 
so  that  if  in  the  end  the  jury  are  satisfied  that  there  was  no 
criminal  mind,  or  mens  rea,  there  cannot  be  a  conviction  in 
England  for  that  which  is  by  the  law  considered  to  be  a  crime.'' 
In  this  view  of  the  law,  so  stated  by  Brett,  J.,  all  the  other 
judges,  fifteen  in  number,  before  whom  the  matter  was  heard^ 
practioblly  acquiesced.  They  differed,  however,  in  the  applica- 
tion of  the  law  to  the  facts  of  the  particular  case,  Brett,  J. 
thinking  that  there  was  in  the  prisoner  no  such  mens  rea  as  was 
necessary  to  constitute  a  crime ;  the  rest  of  the  court  thinking 
that  the  act  of  abduction  of  which  the  prisoner  was  guilty,  being 
a  morally  wrong  act,  afforded  abundant  proof  of  his  criminal 
mind.  It  has,  however,  been  suggested  that  the  intention  of  the 
Legislature  to  make  a  second  marriage  during  the  life  of  the 
former  husband  or  wife  a  crime,  whatever  may  have  been  the 
circumstances  attending  it,  unless  the  case  is  brought  within  the 
proviso  which  follows  in  the  same  section^  is  proved  by  the 
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introduction  of  that  proyiso,  which  mns  as  follows :  '^  Provided       .  Bas. 
that  nothing  in  this  section  contained  shall  extend  to  any  person      _  ^' 

marrying  a  second  time  whose  husband  or  wife  shaU  have  been        ' 

continually  absent  from  such  person  for  the  space  of  seven  years        1689. 

then  last  past  and  shall  not  have  been  known  by  such  person  to     ^- _ 

be  living  within  that  time/'     I  cannot  take  that  view  of  the    Ab^i^of 
proviso.     It  seems  to  me  to  be  far  more  reasonable  to  look  upon  hubandwwi^ 
that  portion  of  the  section  as  intended  simply  and  absolutely  to  ^°^  ^^  ^* 
exempt  from  the  operation  of  it  any  person  who  should  not  have  '^^Bon^^fida 
had  actaal  knowledge  of  his  or  her  former  wife  or  husband  being  belief  in  death 
alive  within  seven  years  before  the  second  marriage^  and  not  to  ^  '^*'*!^2?^ 
deprive  a  person  indicted  for  bigamy  of  any  defence  which  would  24^4^5  Viet, 
have  been  open  to  him  or  her  had  the  proviso  never  been  intro-  c  lOO, «.  57. 
dnced  at  all.    /I  cannot  for  a  moment  suppose  that  the  Legislature"*^^ 
ever  contemplated  that  a  woman  who  within  seven  years  from  the 
day  she  last  knew  her  husband  to  be  living,  bond  fide  trasting 
and  relying  upon  a  body  of  evidence  overwhelmingly  sufficient  to 
satisfy  the  best  of  judges  and  jaries   that   he  was  dead^  and 
honestly  believing  upon  such  evidence  that  he  was  so,  married 
again,  feeling  that  in  so  doing  she  was  doing  a  perfectly  legal 
and  moral  act,  should  nevertheless  be  liable  to  be  indicted  for  the 
felony  of  bigamy,  and  convicted  and  condemned  to  a  long  term 
of  penal  servitude,  upon  mere  proof  that,  though  honestly  and 
reasonably  believed  by  her  to  be  dead,  her  former  husband  was  in^ 
fact  alive.    A  thousand  illustrations  to  demonstrate  the  cruelty 
and  injustice  of  such  a  state  of  the  law  might  be  suggested,  but 
I  cannot  think  that  even  one  is  necessary.     If  the  views  of  those 
who  support  this  conviction  could  be  upheld,  no  person  could 
with  absolate  certainty  of  immunity  marry  a  second  time  until 
seven  years  had  elapsed  afber  the  supposed  death  of  a  former 
husband  or  wife,  no  matter  how  strong  and  cogent  the  proof  of 
such  death  might  be.     I  do  not  think  it  will  assist  in  the  solution 
of  the  question  to  refer  to  the  conflicting  opinions  of  single 
judges  upon  the  point,  beyond  calling  attention  to  the  fact  that 
the  case  of  Beg.  v.  Oibbana  (12  Cox  C.  C.  287),  in  which  Brett,  J. 
(after  consulting  Willes,  J.)  ruled  that  such  circumstances  as  are 
relied  on  in  the  present  case  afforded  no  defence,  occurred  in  the 
year  1872,  whereas  the  case  of  Beg.  v.  Prince  (L.  Bep.  2  C.  C.  B. 
154),  in  which  the  same  learned  judge  delivered  the  judgment  to 
which  I  have  referred,  was  not  decided  till  three  years  later. 
After  the  latter  judgment  I  doubt  if  that  learned  judge  would 
have  adhered  to  the  opinion  expressed  by  him  in  the  year  1872. 
I  am,  for  the  reasons  above  expressed,  of  opinion  that  the  con- 
viction ought  to  be  reversed. 

Makistt,  J. — ^I  am  of  opinion  that  the  conviction  should  be 
affirmed.  The  question  is,  whether  if  a  married  woman  marries 
another  man  during  the  life  of  her  first  husband  and  within  seven 
years  of  his  leaving  her  she  is  guilty  of  felony,  the  jury  having 
found  as  a  fact  that  she  had  reason  to  believe  and  did  honestly 
believe  that  her  first  husband  was  dead.    The  57th  section  of  the 
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Bbo.        24  &  25  Viot.  c.  100^  is  as  express  and  as  free  from  ambigoiiy  as 
m  ^'         words  can  make    it.      The  statute    says^   ''Whosoever   being 

'      married  shall  marry  any  other  person  dnrine  the  life  of  the  former 

1889.       husband  or  wife    •    .    •   shall  be  guilty  of  felony,  and  being  con- 

^. ^^    victed,  shall  be  liable,  at  the  discretion  of  the  court,  to  be  kept 

A^^ceof    ^  penal  servitude  for  any  term  not  exceeding  seven  years,  and 

huhandorwife  not  less  than  three  years,  or  to  be  imprisoned  for  any  term  not 

for  less  th<m^  exceeding  two  years,  with  or  without  hard  labour.''    The  statute 

'^Bon^fidfi    do®s  ^<>*  ®ven  say  if  the  accused  shall  feloniously  or  unlawfully 

htUff  in  death  or  knowingly  commit  the  act  he  or  she  shall  be  guilty  of  felony^ 

^  '^°*^^'*  ^^^  ^^^  enactment  is  couched  in  the  clearest  language  that  could 

24^25  Vict.  ^6  Vi^eSi  to  prohibit  the  act  and  to  make  it  a  felony  if  the  act  is 

c  100,  s.  67.   committed.     If  any  doubt  could  be  entertained  on  the  point  it 

seems  to  me  the  proviso  which  follows  the  enactment  ought  to 

remove  it.    The  proviso  is  that ''  nothing  in  the  57th  section  of 

the  Act  shall  extend  to  any  person  marrying  a  second  time  whose 

husband  or  wife  shall  have  been  continually  absent  from  such 

Eerson  for  the  space  of  seven  years  then  last  past,  and  shall  not 
ave  been  known  by  such  person  to  be  living  within  that  time." 
Such  being  the  plain  language  of  the  Act,  it  is,  in  my  opiniouj 
the  imperative  duty  of  the  court  to  give  effect  to  it,  and  to  leave 
it  to  the  Legislature  to  alter  the  law  if  it  thinks  it  ought  to  be 
altered.  Probably,  if  the  law  was  altered,  some  provision  would 
be  made  in  favour  of  children  of  the  second  marriage.  If  the 
second  marriage  is  to  be  deemed  to  be  legal  for  one  purpose, 
surely  it  ought  to  be  deemed  legal  as  to  the  children  who  are  the 
offspring  of  it.  If  it  be  within  the  province  of  the  court  to  consider 
the  reasons  which  induced  the  Legislature  to  pass  the  Act  as  it  is, 
it  seems  to  me  one  principal  reason  is  on  the  surface,  namely,  the 
consequence  of  a  married  person  marrying  again  in  the  lifetime 
of  his  or  her  first  wife  or  husband,  in  which  case  it  might  and  in 
many  cases  would  be,  that  several  children  of  the  second 
marriage  would  be  bom  and  all  would  be  bastards.  The  proviso 
is  evidently  founded  upon  the  assumption  that  after  the  lapse  of 
seven  years  and  the  former  husband  or  wife  not  being  heard  of,  it 
may  reasonably  be  inferred  that  he  or  she  is  dead,  and  thus 
the  mischief  of  a  second  marriage  in  the  lifetime  of  the  first 
husband  or  wife  is  to  a  great  extent,  if  not  altogether,  avoided. 
It  is  to  be  borne  in  mind  that  bigamy  never  was  a  crime  at 
common  law.  It  has  been  the  subject  of  several  Acts  of  Parlia- 
ment, and  is  now  governed  by  24  &  25  Vict.  c.  100,  s.  67.  No 
doubt,  in  construing  a  statute  the  intention  of  the  Legislature  is 
what  the  court  has  to  ascertain,  but  the  intention  must  be 
collected  from  the  language  used,  and  where  that  language  is 
plain  and  explicit  and  free  from  all  ambiguity,  as  it  is  in  the 
present  case,  I  have  always  understood  that  it  is  the  imperative 
duty  of  judges  to  give  effect  to  it.  The  cases  of  insanity,  &c.,  on 
which  reliance  is  placed,  stand  on  a  totally  different  principle, 
viz.,  that  of  an  absence  of  m&ns.  Ignorance  of  the  law  is  no 
excuse  for  the  violation  of  it,  and  if  a  person  chooses  to  run  the 
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risk  of  committing  a  felony  he  or  she  mast  take  the  conseqaences        Bm. 
if  it  turn  out  that  a  felony  has  been  committed.     Great  stress  is      xq^h 

laid  by  those  who  hold  that  the  conviction  should  be  quashed        ' 

npon  the  circumstance  that  the  crime  of  bigamy  is  by  the  statute       1889. 
declared  to  be  a  felony  and  punishable  with  penal  servitude  or     d-       _ 
imprisonment  with  or  without  hard  labour  for  any  term  not    A^t^H^o/ 
exceeding  two  years.     If  the  crime  had  been  declared  to  be  a  hmbandor  wife 
misdemeanour  punishable  with  fine  or  imprisonment^  surely  the  ^^  '*"  ^2. 
construction  of  the  statute  would  have  been,  or  ought  to  have  '^Boj^  fide 
been,  the  same.     It  may  well  be  that  the  Legislature  declared  it  belief  in  death 
to  be  a  felony  to  deter  married  persons  from  running  the  risk  of  ^^  reasonable 
committing  the  crime  of  bigamy,  and  ia  order  t&t  a  severe  uT^vlct. 
punishment  might  be   inflicted  in  cases  where  there  were  no  clOO,  s.  57. 
mitigating  circumstances.     No  doubt  circumstances  may  and  do 
affect  the  sentence,  even  to  the  extent  of  the  punishment  being 
nominal,  as  it  was  in  the  present  case,  but  that  is  a  very  different 
thing  from  disregarding  and  contravening  the  plain  words  of  the 
Act  of  Parliament.    The  case  is  put  by  some  of  my  learned 
brothers  of  a  married  man  leaving  his  wife  and  going  into  a 
foreign  country  intending  to  settle  there,  and  it  may  be  after- 
wards to  send  for  bis  wife  and  children,  and  the  ship  in  which 
he  goes  is  lost  in  a  storm  with,  as  is  supposed,  all  on  board,  and 
after  the  lapse  of  say  a  year,  and  no  tidings  received  of  anyone 
having  been  saved,  the  underwriters  pay  the  insurance  on  the 
ship,  and  the  supposed  widow  gets  probate  of  her  husband^s  will 
and  marries  and  liaa  children,  and  after  the  lapse  of  several  years 
the  husband  appears,  it  may  be  a  few  days  before  seven  years 
have  expired,  and  the  question  is  asked.  Would  it  not  be  shocking 
that  in  such  a  case  the  wife  could  be  found  guilty  of  bigamy  ? 
My  answer  is  that  the  Act  of  Parliament  says  in  clear  and  express 
words,  for  very  good  reasons,  as  I  have  already  pointed  out,  that 
she  is  guilty  of  bigamy.     The  only  shocking  fact  would  be  that 
someone  for  some  purpose  of  his  own  had  instituted  the  prosecu- 
tion.    I  need  not  say  that  no  Public  Prosecutor  would  ever 
think  of  doing  so,  and  the  judge  before  whom  the  case  came  on 
for  trial  would,  as  my  brother  Stephen  did  in  the  present  case, 
pass  a  nominal  sentence  of  a  day^s  imprisonment  (which  in  effect 
is  immediate  discharge)  accompanied,  if  I  were  the  judge,  with  a 
disallowance  of  the  costs  of  the  prosecution.     It  may  be  said,  but 
the  woman  is  put  to  some  trouble  and  expense  in  appearing 
before  the  magistrate,  who  would  of  course  take  nominal  bail, 
and  in  appearing  to  take  her  trial.     Be  it  so ;  but  such  a  case 
would  be  very  rare  indeed.     On  the  other  hand,  see  what  a  door 
would  be  opened  to  collusion  and  mischief  if  in  the  vast  number 
of  cases  where  men  in  humble  life  leave  their  wives  and  go 
abroad  it  would  be  a  good  defence  for  a  woman  to  say  and  five 
proof,  which  the  jury  believed,  that  she  had  been  informed  by 
some  person  upon  whom  she  honestly  thought  she  had  reason  to 
rely,  and  did  believe,  that  her  husband  was  dead,  whereas  in  fact 
she  had  been  imposed  upon  and  her  husband  was  alive.    What 
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R»K  operates  strongly  on  my  mind  is  tfais^  that  if  the  Legislaiare 

TouoN  ii^tei^ded  to  prohibit  a  second   marriage  in  the  lifetime  of  a 

'  hasband  or  wife^  and  to  make  it  a  crime^  subject  to  the  proviao 

1889.  as  to  seven  years^  I  do  not  believe  that  language  more  apt  or 

n.       _  precise  conld  be  found  to  give  effect  to  that  intention  than  the 

Ahlen^  of  language  contained  in  the  57th  section  of  the  Act  in  question. 

husband  or  wife  In  this  view  I  am  fortified  by  several  sections  of  the  same  Act^ 

for  less  than  ^here  the  words  "  unlawfully  "  and  "  maliciously  and  unlawfully'* 

seven  years —  n   /        •  .    c^n\      ''  i  i  .        "^^.i  ..*.• 

Bondjide     ^^  ^^^d  (as  m  sect.  23),  and  by  a  comparison  of  them  with  the 
6e/i>/  in  death  section  in  question  (sect.  57)  where  no  such  words  are  to  be 
***  ''^*^^'^  found.     I  especially  rely  upon  the  56th  section^  by  which  it  is 
2/^  26  Vict,  enacted  that  '^  whosoever  shall  unlawfully  "  (a  word  not  used  in 
c  100,  s,  57.   sect.  57)  take  or  cause  to  be  taken  any  unmarried  girl  being 
under  the  age  of  sixteen  years  out  of  the  possession  of  her  father 
or  mother  or  any  other  person  having  the  lawful  care  or  charge 
of  her,  shall  be  guilty  of  a  misdemeanour.'^     Fifteen  out   of 
sixteen  judges  held  in  the  case  o{Beg,  v.  Prince  (L.  Bep.  2  C.  C. 
B.  154),  that,  notwithstanding  the  use  of  the  word  ''unlawfully/' 
the  fact  of  the  prisoner  believing,  and  having  reason  to  believe^ 
that  the  girl  was  over  sixteen  afforded  no  defence.    This  decision 
is    approved   of   upon  the    present    occasion    by  five   judges 
making  in  all  twenty  against  the  nine  who  are  in  favour  of 
quashing  the  conviction.      To  the    twenty  I   may,   I    think, 
&irly  add  Tindal,   C.J.   in  Beg.   v.   Robins   (1    C.   &  K.  456) 
and  Willes,  J.  in  Beg.  v.  Myc4>ck  (12  Cox  C.  C.  28).     I  rely 
also  very  much  upon  the  5th  section   of  the  Act  passed  in 
1885  for  the  better  protection  of  women  and  girls  (48  &  49 
Vict.  c.  69),  by  which  it  was  enacted  that  ''any  person  who 
unlawfully  and  carnally  knows  any  girl  above  thirteen  and  under 
sixteen  years  shall  be  guilty  of  a  misdemeanour,"  but  to  that  is 
added  a  proviso  that  "  it  shall  be  a  sufficient  defence  if  it  be  made 
to  appear  to  the  court  or  jury  before  whom  the  charge  shall  be 
brought  that  the  person  charged  had  reasonable  cause  to  believe 
and  did  believe  that  the  girl  was  of  or  above  the  age  of  sixteen." 
It  is  to  be  observed  that,  notwithstanding  the  word  ''unlaw- 
fully "  appears  in  this  section,  it  was  considered  necessary  to  add 
the  proviso,  without  which  it  would  have  been  no  defence  that  the 
accused  had  reasonable  cause  to  believe  and  did  believe  that  the 
girl  was  of  or  above  the  age  of  sixteen.     Those  who  bold  that  the 
conviction  in  the  present  case  should  be  quashed  really  import 
into  the  57th  section  of  the  24  &  25  Vict.  c.  100,  the  proviso 
which  is  in  the  5th  section  of  the  48  &  49  Vict.  c.  69,  contrary,  as 
it  seems  to  me,  to  the  decision  in  Beg,  v.  Prince  (L.  Rep.  2  C.  C. 
B.  154),  and  to  the  hitherto  undisputed  canons  for  construing  a 
statute.     It  is  said  that  an  indictment  for  the  offence  of  bigamy 
commences  by  stating  that  the  accused  feloniously  married,  &c., 
and  consequently  the  principle  of  mens  rea  is  applicable.  To  this  I 
answer  that  it  is  to  the  language  of  the  Act  of  Parliament,  and  not 
to  that  of  the  indictment,  the  court  have  to  look.     I  consider  the 
indictment  would  be  perfectly  good  if  it  stated  that  the  accused, 
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being  married,  married  again  in  the  lifetime  of  his  or  her  wife  or        ftw. 
husband  contrary  to  the  statute,  and  so  was  guilty  of  felony.    I      t  ^* 

am  very  sorry  we  had  not  the  advantage  of  haying  the  case        ' 

argued   by  counsel  on  behalf  of  the   Crown.      My  reason  for        1889. 

abstaining  from  commenting  upon  the  cases  cited  by  Mr.  Henry     ». ^ 

in  his  yery  able  argument  for  the  prisoner  is  because  the  difFerence    Ab^^  of 
of  opinion  among  some  of  the  judges  in  those  cases  is  as  nothing  hmbandorw^fe 
compared  with  the  solemn  decision  of  fifteen  oat  of  sixteen  judges  ^'^  '^  ^^^ 
in  the  case  o{  Beg.  y.  Prince  (L.  Bep.  2  C.  C.  B.  154).     So  far  as  '^^Ji^^iT 
I  am  aware,  in  none  of  the  cases  cited  by  my  learned  brothers  beUef  in  death 
was  the  interest  of  third  parties,  such  as  the  fact  of  there  being  ^  '^^^f?'* 
children  of  the  second  marriage,  inyolved.     I  have  listened  with  2/^5  Via. 
attention  to  the  judgments  which  haye  been  deliyered,  and  I  c  100,  $.  67. 
haye  not  heard  a  single  obseryation  with  reference  to  this,  to  my 
mind,  important  and  essential  point.     I  am  absolutely  unable  to 
distinguish  Beg.  y.  Prince  (L.  Bep.  2  C.  C.  B.  *  154)  from  the 
present  case,  and,  looking  to  the  names  of  the  eminent  judges  who 
constituted  the  majority,  and  to  the  reasons  giyen  in  their  judg- 
ments, I  am  of  opinion,  upon  authority  as  well  as  principle,  that 
the  conyiction  should  be  affirmed.    The  only  obseryation  which  I 
wish  to  make  is  (speaking  for  myself  only),  that  I  agree  with  my 
learned  brother  Stephen  in  thinking  that  the  phrases  "  mens  rea  " 
and  ''  non  est  reus  nisi  men  sit  rea ''  are  not  of  much  practical 
yalue,  and  are  not  only  "  likely  to  mislead,''  but  are  "  absolutely 
misleading.''    Whether  they  haye  had  that  effect  in  the  present 
case  on  the  one  side  or  the  other  it  is  not  for  me  to  say.    I  think 
the  conyiction  should  be  affirmed.   My  brothers  Denman,  Pollock, 
Fields  and  Huddleston  agree  with  this  judgment,  but  my  brother 
Denman  has  written  a  short  opinion  of  his  own,  with  which  my 
brother  Field  agrees.     This  opinion  is  as  follows  : 

Dbnmait,  J. — ^Haying  done  my  best  to  form  a  correct  judg- 
ment as  to  the  real  intention  of  the  statute  on  which  the  question 
turns,  I  haye  come  to  the  conclusion,  notwithstanding  the  reasons 
which  haye  been  giyen  to  the  contrary,  that  it  was  intended  to 
proyide,  and  does  proyide,  that  any  person  who  marries  another 
(his  or  her  wife  or  husband,  as  the  case  may  be,  being  at  the  time 
aliye)  does  so  at  his  or  her  peril;  and  can  only  make  good  a 
defence  to  a  prosecution  for  bigamy  by  preying  a  continuous 
absence  for  seyen  years ;  and  that  eyen  such  an  absence  will  not 
be  a  defence  if  the  prosecution  can  proye  knowledge  on  the  part 
of  the  accused  within  seyen  years  of  the  second  marriage  that  the 
first  wife  or  husband,  as  the  case  may  be,  was  still  aliye.  I  am 
desired  by  my  brother  Field  to  add  that  he  agrees  in  this  yiew, 
but  that  he  also  agrees  with  me  that  it  is  not  necessary  to 
gfiye  any  detailed  reasons  for  dissenting  from  the  judgment  of 
tiie  majority. 

Lord  GoLSRiDOB,  G.J. — ^At  the  conclusion  of  the  arguments  in 
this  case  I  was  one  of  those  who  was  inclined  to  dissent  from  the 
opinion  of  the  majority,  and  if  the  statute  had  not  contained  the 
proyiso  which  it  does  contain,  I  should  not  haye  at  that  time 


666  CBIMINAL  LAW  GASES. 

Bbg.       dissented  from  that  opinion.    My  reasons  were — as  has  been  very 

ToLBON      ^^^  P^*  ^y  *^®  j'ldg^s  who  differ  from  the  conclusion  at  which  I 

'      have  now  arrived — ^that,  the  enactment  of  the  statute  being  posi- 

1889.       tive,  and  there  being  in  the  very  same  section  a  proviso  limiting 
^.  the  positiveness  of  that  construction,  the  whole  section  must  be 

AhsatcToS    ^^^  together,  as  if  it  lay  upon  the  prosecution  to  show  that  the 
hushandorwifeQ^jAQ  did  not  lie  within  the  proviso.     If  that  were  so,  I  should 
for  less  than^  have  maintained  my  opinion,  and  I  am  very  far  indeed  from 
'^Bojilt^    saying  that  there  is  no  considerable  ground  and  reason  for  main- 
beK^  in  death  taining  that  view.     But  I  have  had  the  great  advantage  of 
on  reaswable  reading  the  judgment  of  my  brother  Cave  in  this  case,  and  I  have 
84  4-  25  Vict,  found  myself  unable  to  answer  satisfactorily  to  my  own  mind  the 
c  100,  s.  57.  view  which  he  puts  forward  as  to  the  effect  of  the  proviso  upon  the 
positive  enactment  of  the  statute.    If  there  had  been  no  proviso, 
1  confess  I  should  have  thought  that  this  statute  was  to  be  read 
like  any  other  statute,  and  that  it  was  to  be  shown,  or  evidence 
was  to  be  given,  of  the  felonious  intention  with  which  the  act  in 
question  was  performed.     That  might  be  an  inference  to  be  drawn 
from  the  mere  fact  of  the  marriage  being  contracted,|but  it  might 
also  well  be  an  inference  that  might  be  rebutted,  as  it  might  in 
any  other  case,  by  the  distinct  and  absolute  proof  that  the  inten- 
tion to  violate  the  statute — I  do  not  mean  the  intention  to  do  the 
particular  act,  and  the  intention  to  violate  any  particular  statute, 
but  what  has  been  defined,  and  for  all  purposes  sufficiently  defined, 
as  the  mens  rea — existed  in  the  person  who  was  indicted.    If  that 
had  been  so,  I  should  have  thought  at  the  beginning  that  the 
majority  were  right.    I  do  not  think  so  for  the  reason  that  I  have 
given.    I  am  unable  to  answer  the  view  of  the  proviso  which  has 
been  put  forward  by  my  brother  Cave,  and  I  have,  therefore, 
perhaps  with  some  reluctance,  come  to  the  conclusion  that  the 
reasoning  of  the  judgment  of  the  majority  is  in  this  case  correct. 
I  think  it  desirable  to  add,  that,  as  far  as  I  understand,  none  of 
the  learned  judges  in  this  case  differ  from  the  judgments  in  Beg. 
V.  Prince  (L.  Bep.  2  C.  C.  B.  154).    I  certainly  have  no  intention 
of  differing  from  those  judgments.    An  effort  has  been  made, 
apparently  not  satisfactory  to  my  brother  Manisty,  to  distinguish 
this  case  from  Beg.  v.  Prince  (L.  Bep.  2  C.  C.  B.  154) ;  but  it 
would  be  unbecoming  in  a  single  judge,  and  unbecoming  in  any 
judge  to  presume   to    overrule   the  decision  arrived  at  by  so 
powerful  a  court,  by  a  single— no  doubt  very  able— dissenting 

{'udge.  I  accept  it,  in  my  view  of  it,  as  fully  as  my  learned 
)rother,  and  I  believe  that  all  my  learned  brethren  would  concur 
with  me  in  saying  that,  though  they  may  perhaps  be  wrong  in 
taking  the  view  of  that  decision,  that  they  do  take  (nobody  can 
be  infallible),  thOT  intend  to  accept  the  decision  of  the  majority 
of  the  judges  in  Keg.  v.  Prince  (L.  Bep.  2  C.  C.  B.  154).  I  am 
therefore  of  opinion  that  this  conviction  should  be  quashed. 

Oormction  quoBhed* 
Solicitor  for  prisoner,  Att&r,  Whitehaven. 
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QUEEN'S   BENCH   DIVISION 

N(yv.  22, 1888,  Feb.  6,  and  April  13, 1889. 

(Before  Lord  GoliridoBj  C.J.,  Manisty  and  Hawkins,  JJ.) 

GuTBB  V.  Thi  Qubbn  on  the  prosecntion  of  the  Fibld  Sports 

Pbotbction  Sooibty.  (a) 

Game — Ohse  season — Bale  of  birds  imported  from  abroad — Oame 

Act,  1831  (1^2  Will.  4,  c.  32),  s.  4. 

It  is  provided  by  1  ^  2  Will.  4,  c.  32,  s.  4,  that  ^^if  any 
person  licensed  to  deal  in  game  by  virtue  of  this  Act  as 
hereinbefore  m^nUoned  shall  buy,  or  sell,  or  Jcnowvngly  have  in 
his  house,  shop,  stall,  possession,  or  corUrol,  any  bird  of  game 
after  the  expiration  of  ten  days  from  the  respective  days  in  each 
year  on  which  it  shall  become  unlawful  to  hill  or  take  such  birds 
of  game  respectively  as  aforesaid  •  »  »  every  such  person 
shall,  on  conviction  of  any  such  offence  before  two  justices  of 
the  peace,  forfeit  and  pay  for  every  head  of  game  so  bought 
or  sold,  or  fou/nd  in  his  house,  shop,  possession,  or  control, 
such  sum  of  money  not  exceeding  one  pound,  as  to  the  convicting 
justices  shall  seem  meet,  together  with  the  costs  of  the  conviction.*' 

The  appellant,  a  licensed  dealer  in  game,  was  convicted  and  fined 
under  the  above  section,  for  hawng  in  his  shop  certain  par^- 
tridges  after  the  expiration  of  ten  days  from  the  da/y  in  th€U  year 
on  which  it  becams  wnlawful  to  hill  such  birds.  It  was  proved 
that  the  birds  in  question  were  not  hilled  in  England,  but 
imported  dead  from  Mussia. 

Held  {Manisty,  J.  dissenting),  that  the  appellant  was  wrongly 
convicted,  as  the  Act  only  applies  to  birds  hilled  in  Migland, 
and  not  to  those  imported  dead  from  abroad. 

THIS  was  a  case  stated  under  sect.  33  of  the  Summary 
Jurisdiction  Act,  1879,  by  one  of  the  metropolitan  police 
magistrates  sitting  at  Westminster,  and  was  in  the  following 
terms : 

On  the  23rd  day  of  March,  1888,  the  appellant  appeared 
before  me  at  the  Police-court,  Westminster,  in  obedience  to  a 
summons.  The  charge  against  the  appellant  was  that  he,  being  a 
person  licensed  to  deal  in  game  within  the  meaning  of  1  &  2 
Will.  4,  c.  32,  s.  4,  did,  on  Uie  Ist  day  of  March,  1888,  within 
the  district  of  the  said  court,  unlawfully  and  knowingly  have  in 
his  shop  certain  birds  of  game,  to  wit,  two  partridges,  after 
the  expiration  of  ten  days  from  the  day  in  that  year  in  which  it 

(a)  Reported  by  W.  H.  Hobsfall,  Esq.,  Barrister-ftt-Latr. 
VOL.  XVI.  U  U 
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QxjYKB      became  unlawfal  to  kill  or  take  saoh  birds  of  game^  contrary  to 
ip      ^         the  statute  in  that  behalf  made  and  provided. 

'^'      It  was  proved  that  the  appellant^  on  the  Ist  day  of  March, 
1889.        1888,  knowingly  had  in  his  shop  the  two  birds  hereinafter 
/, — '        referred  to  exposed  for  sale,  and  that  he  was  a  person  licensed  to 
i88i~6Yos6  ^^^^  ^^  game  within  the  meaning  of  the  Act  above-mentioned. 
season—Sale       The  said.two  birds  were  two  oi;t  of  a  lot  of  birds  of  the  same 
^•^  ^^ VJ^'  kind  which  had  been  purchased  by  the  appellant  from  a  dealer  in 
tS^ad'-T^  2  game,  who  in  his  torn  had  purchased  them  from  an  importer  of 
Will  4,  c  82,  game,  who  had  received  a  consignment  of  game  from  Bevel,  in 
'*  ^'        Kussia,  sent  thence  by  persons  of  the  name  of  Mntter  and  Co., 
of  which  consignment  the  two  birds  in  question  constitated  a 
part.    It  was  proved  that  these  birds,  which  were  imported  in  a 
frozen  condition,  had  been  killed  some  time  in  December  last, 
and  that  the  voyage  takes  from  seven  to  ten  days.    The  impor- 
tation of  game  from  Russia  during  certain  times  of  the  year  has 
become  a  considerable  trade. 

It  was  proved  to  my  satisfaction  that  the  birds  in  question 
were  partridges  of  the  same  species  as  the  partridges  which  are 
found  in  England,  and  named  in  the  said  Act. 

In  February  and  March  English  partridges  are  as  a  rule 
thin,  while  those  imported  from  Russia  are  in  a  &ir  condition. 
Generally  speaking,  Russian  partridges  are  lighter  in  ooloor  than 
English  partridges.  Partridges  from  various  parts  of  England 
vary  considerably  amongst  themselves,  and  I  was  not  satisfied 
that  Russian  partridges  could  not  be  matched  with  English  birds. 
Two  witnesses,  who  were  dealers  in  game,  stated  that  they  wete 
able  to  distinguish  Russian  partridges  from  Enehsh  partridges^ 
and  I  thought  an  expert  might  possibly  be  able  to  do  so.  It 
was  contended  on  the  part  of  the  prosecution  that  the  Act  drew 
no  distinction  between  birds  of  English  and  foreign  origin  and 
between  birds  killed  in  England  and  birds  killed  abroad. 

For  the  defence  it  was  alleged  that  the  Act  applied  to  England 
only,  that  sect.  3  related  to  killing  game  in  England,  and  that 
sect.  4  related  to  the  possession  of  birds  killed  in  England,  and 
did  not  include  Russian  game. 

I  held  that  the  appellant  had  committed  an  offence  against  the 
said  Act,  and  that  the  Act  drew  no  distinction  between  English 
and  foreign  game,  and  that  the  words  of  sect.  4,  ''any  bird  of 
game  "  were  general,  and  included  all  birds  of  the  species  named 
in  sect.  2  ;  and  that  if  sect.  4  did  not  apply  to  game  killed  abroad, 
great  facilities  would  be  open  for  evading  the  provisions  of  the 
Act.  I  therefore  convicted  the  appellant,  and  fined  him  5«.  for 
each  of  the  said  two  birds. 

The  question  for  the  opinion  of  the  court  is  whether  I  was 
right  in  holding  that  the  appellant  had  committed  an  offence 
within  sect.  4  of  the  said  Act. 

The  case  was  argued  before  Lord  Coleridge,  C.J.,  and 
Manisty,  J.  on  the  22nd  day  of  November,  1888,  but  as  their 
Lordships  differed  in  opinion  it  was  ordered  to  be  reargaed.     It 


OEIMINAL  LAW  OASES.  669 

was  aooordingly  reargued  before  Lord  Coleridge^  G.  J.j  Manisiy      Omm 
and  Hawkins^  J  J.,  on  the  6th  day  of  Febmary^  1889.  ^ 

D*JBync(ywrt  appeared  for  the  appellant.  *  hi  mdmbi. 

Wormald  for  the  reapondent.  1889. 

B.  8,  Wright  for  the  magistrate.  ^  — ^ 

The  argnments,  which  were  the  same  on  each  occasion^  appear  issr^c^ 
folly  from  the  jndgments.  Mamm-^Sak 

of  gaam  im* 

April  13. — ^The  following  jadgment  of  Lord  Coleridge^  O.J.  JS^^^lJii^^ 
and  Hawkins,  J.  was  deliirered  by  WUL  4,  c  82, 

Hawkins^  J. — In  this  case  the  qaestion  to  be  decided  is  one  **  ^ 
of  great  importance  to  all  dealers  in  game.  It  is  whether 
dnring  the  close  season  for  English  birds  of  game  a  licensed 
dealer  in  game  in  England  is  prohibited  by  law  from  having  in 
his  possession  any  foreign  birds  of  game  of  the  same  denomina* 
tion^  even  though  they  may  have  been  lawfully  killed  abroad 
out  of  the  United  Kingdom,  and  commercially  consigned  from 
abroad  to  this  country  as  articles  of  food.  The  case  was  argued 
in  the  first  instance  before  Lord  Coleridge,  C.J.  and  Maniaty,  J., 
who  differed  in  opinion;  it  was  thereupon  thought  right, 
inasmuch  as  there  is  no  appeal  from  the  decision  of  the 
Divisional  Court,  that  it  should  be  reargued  before  three  judges, 
and  it  accordingly  was  so  reargued  in  the  earhr  part  of  the 
present  sittings  before  Lord  Coleridge,  C.J.,  l^nisty,  J.  and 
myself.  I  regret  to  say  there  is  still  a  division  of  opinion,  the 
Lord  Chief  Justice  and  myself  thinking  that  the  law  imposes  no 
such  prohibitdon,  Manisty,  J.  taking  tiie  opposite  view.  It  is 
now  my  duty,  in  aocorduice  with  the  usage  of  the  court,  to 
deliver  my  judgpnent  upon  the  matter.  I  had  written  it  as 
expressive  meidy  of  my  own  independent  opinion  without 
consulting  the  Lord  Chief  Justice  upon  it,  because  it  seems  to 
have  been  thought  that  his  view  of  the  matter  was  somewhat 
inconsistent  with  that  expressed  by  him  in  the  case  of  Whitehead 
V.  Smithera  (87  L.  T.  Rep.  N.  S.  878 ;  2  C.  P.  Div.  553)  here- 
after mentioned,  and  for  that  reason  I  have  written  more  fully 
upon  the  subject  than  I  might  otherwise  have  done.  Since 
writing  this  judgment,  however,  I  have  shown  it  to  the  Lord 
Chief  Justice,  and  as  he  approves  of  it  he  has  requested  me  to 
deliver  it  as  our  joint  opinion  upon  the  case.  The  facts  lie  in  a 
very  narrow  compass.  In  March,  1888,  the  appellant  appeared 
before  Mr.  Partrioge,  one  of  the  Metropolitan  Police  magistrates, 
to  answer  an  information  charging  him  that  he,  being  a  person 
licensed  to  deal  in  game,  did,  on  the  1st  of  March,  1888,  unlawfully 
and  knowingly  have  in  his  shop  certain  birds  of  game,  to  wit, 
two  partridges,  after  the  expiration  of  ten  davs  from  the  day 
on  which  it  became  lawful  to  kill  or  take  such  birds,  contrary 
to  the  Game  Act,  1831  (1  &  2  WiU.  4,  o.  82),  s.  4.  It  was 
proved  that  the  appellant  on  the  day  mentioned  in  the  informa- 
tion knowingly  had  in  his  shop  the  two  birds  hereafter  referred 
to  exposed  for  sale,  and  that  he  was  a  person  licensed  to  deal  in 

u  u  2 
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QiTTBB      ^ame,  that  the  said  two  birds  were  two  ont  of  a  consignment  of 

Thb  Qubbn  birds  imported  from  Russia^  that  they  had  been  killed  in 

......    *  Russia  in  December  and  were  imported  in  a  frozen  oondition, 

1889.  that  they  were  of  the  same  species  as  ordinary  English  part- 
Q^~l  ridges,  and  that  the  importation  of  such  birds  from  Russia 
1881— C/^«6  during  certain  times  of  the  year  had  become  a  considerable 
aeascfnr^Sah  trade.  The  learned  magistrate  held  that  the  appellant  had  com- 
^"^  rtedVcm  ™^**®^  ^^^  ofPence  charged,  and  fined  him  bs,  for  each  bird. 
aSnad—l  {f  2  ^^^  is  an  appeal  against  that  decision.  Whether  the  magistrate 
Will.  4,  c  32,  was  right  or  wrong  turns  entirely  upon  the  true  coostruction  of 
*•  *•  sect.  4  of  1  &  2  Will.  4,  c.  82,  entitled  ''  An  Act  te  amend  the 
laws  in  England  relating  to  game,''  and  passed  in  the  year  1831. 
By  sect.  2  of  that  Act  it  is  enacted  that  the  word  ^*  game ''  shall 
for  all  the  purposes  thereof  be  deemed  te  include,  among  other 
birds,  partridges.  By  sect.  3  it  is  enacted,  inter  alia,  that  if 
any  person  whatsoever  kill  or  take  any  partridge  between  the 
1st  day  of  February  and  the  1st  day  of  September  in  any  year, 
eyery  such  person  shall  on  conviction  forfeit  for  every  bead  of 
game  so  killed  or  teken  a  sum  not  exceeding  one  pound  with 
costs.  By  sect.  4  it  is  enacted  that  if  any  person  licensed  to 
deal  in  game  by  virtue  of  this  Act  shall  buy,  or  sell,  or  knowingly 
have  in  his  house,  shop,  stall,  possessiou,  or  control,  any  bird  of 
game  after  the  expiration  of  ten  days  from  the  respective  days  in 
each  year  on  which  it  shall  become  unlawful  te  kill  or  take 
such  birds  of  game  respectively  as  aforesaid;  or  if  any  person 
not  being  licensed  te  deal  in  game  by  virtue  of  this  Act  as 
hereinafter  mentioned,  shall  buy  or  sell  any  bird  of  game  after 
the  expiration  of  ten  days  from  the  respective  days  in  each  year 
on  which  it  shall  become  unlawful  to  kill  or  take  such  birds  of 
game  respectively  as  aforesaid,  or  shall  knowingly  have  in  his 
house,  possession,  or  control,  any  bird  of  game  (except  birds  of 
game  kept  in  a  mew  or  breeding  place)  after  the  expiration  of 
forty  days  from  the  respective  days  in  each  year  on  which  it 
shall  become  unlawful  to  kill  or  take  such  birds  of  game  respec- 
tively as  aforesaid,  every  such  person  shall  on  conviction  forfeit 
and  pay  for  every  head  of  game  a  sum  not  exceeding  one  pound 
with  coste/'  The  question  which  has  arisen  upon  this  section 
and  upon  the  solution  of  which  our  judgment  depends  is  this : 
whether  the  section  absolutely  prohibit.s  a  licensed  game  dealer 
from  buying  or  selliug,  or  knowingly  having  in  his  possession, 
within  the  prohibited  period,  any  partridge,  EngUsh  or  foreign, 
no  matter  where  such  partridge  was  killed  or  taken,  either 
in  or  out  of  England,  or  whether  the  prohibition  is  limited 
to  partridges  killed  or  taken  in  England.  For  the  respon- 
dent it  was  contended  that  the  prohibition  is  absolute,  and 
in  support  of  this  contention  it  was  urged  that  such  was  the  plain 
language  of  the  statute,  that  whilst  the  object  of  the  Legislature 
was  no  doubt  merely  to  enforce  a  rigid  observance  of  the  dose 
time  for  game  birds  in  England,  it  was  nevertheless  thought 
expedient,  with  a  view  to  secure  that  object,  and  to  prevent  the 


CBIHIKAL  LAW  CASES.  661 

necessity  of  entering  oftentimes  npon  a  difficult  inquiry  as  to      Gum 
where  the  game  birds  alleged  to  be  illegally  dealt  with  were  in  ^^^  ^ 

fact  killed  or  taken^  to  prohibit  absolutely  without  exception  the       

buying,  selling,  or  possessing,  within  the  prescribed  period  any  1889. 
of  the  game  birds  mentioned  in  sect.  4.  In  support  of  this  con-  ^  T 
tention  reference  was  made  to,  and  great  stress  wajs  laid  upon,  is^L.ciose 
various  statutes  for  the  protection  of  wild  birds  (89  &  40  vict.  uaaon-^Saie 
o.  29),  and  for  the  preservation  of  salmon  (36  &  87  Vict.  c.  71),  ""-^^^i.^' 
and  fresh  water  fish  (41  &  42  Vict.  c.  89),  and  to  the  cases  a£^->i^^  2 
hereinafter  mentioned  and  discussed.  For  reasons  we  will  here-  WUL  4,  c.  82, 
after  state,  we  look  upon  those  statutes  and  authorities,  when  '-  ^ 
carefully  considered,  as  affording  but  little  assistance  in  eluci- 
dating the  question  before  us.  We  think,  therefore,  it  will  be 
more  convenient  that  we  should  at  once  proceed  to  point  out  our 
view  of  the  enactment,  formed  simply  from  a  consideration  of  the 
objects  and  language  of  the  statute  itself.  The  title  of  the  Act 
clearly  indicates  that  its  operation  was  intended  to  be  strictly 
confined  to  England.  The  object  of  the  section  in  question  is 
unmistakable,  it  was  to  provide  a  close  time  for  the  game  birds 
mentioned  therein,  and  to  prevent  their  destruction  during  the 
season  for  breeding  and  raising  their  young ;  and  to  carry  out 
this  object  it  prohibits  the  killing  or  taking  during  the  pro- 
hibited periods  any  such  game  birds.  It  is  obvious  that  the 
restriction  upon  kUling  or  taking  game  birds  during  the  close 
season  can  only  apply  to  the  killing  or  taking  such  birds  in 
England.  There  is  nothing  whatever  in  the  Act  to  prevent  any- 
body from  killing  or  taking  any  game  bird  out  of  the  realm,  even 
though  the  bird  so  kiUed  were  identical  with  and  bore  the  same 
name  as  an  English  game  bird  to  which  protection  is  afforded  by 
sect.  8.  We  now  turn  to  sect.  4  to  see  what  prohibition  is 
imposed  upon  dealers  in  game:  by  that  section  they  are  pro- 
hibited from  buying,  selling,  or  having  in  their  possession,  any 
bird  of  game  after  the  expiration  of  ten  days  from  the  day  on 
which  it  becomes  unlawful  to  kill  or  take  such  birds  of  game,  the 
word  "  such "  having,  in  our  opinion,  reference  onty  to  the 
particular  birds  which  are  charged  as  haying  been  unlawfully 
bought  or  sold  by,  or  in  the  possession  of  the  alleged  offender. 
As  regards  a  game  bird  killed  or  taken  abroad,  there  is  no  day 
according  to  ihe  law  of  England  on  which  it  could  be  unlawful 
to  kill  or  take  it  in  a  foreign  country ;  the  very  language  of  the 
statute  iails  to  touch  a  game  dealer  who  traffics  only  in  birds 
lawfully  killed  or  lawfully  taken.  As  to  the  argument  that  if  the 
enactment  in  question  did  not  operate  absolutely  to  prohibit  the 
sale  of  any  of  the  birds  of  game  specified,  the  object  of  the 
statute  might  oftentimes  be  defeated  by  reason  of  the  difficulty 
which  micht  arise  in  obtaining  proof  as  to  the  locality  where  the 
bird  was  killed  or  taken,  we  may  observe  that  that  is  a  difficulty 
which,  if  it  existed,  woidd  fall  upon  the  dealer,  against  whom  a 
ffood  primd  fade  case  would  always  be  made  if  it  could  be  proved 
Siat  he  had  bought,  sold,  or  been  in  possession  of  a  game  bird 
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Qxmat,      undistingnishable  from  an  English  bird.     Moreover,  it  seema  to 
Thb  Qubsn   ^®  *^**  ^*  might  well  be  contended  that  a  partridge^  which  never 
^""'^'  was  aliye  in  England,  bat  was  bred  and  killed  in  Bossia,  cannot 
18891       be  truly  said  ever  to  haye  been  an  English  bird  of  game  within 
qIZ^a       the  contemplation  of  an  Act  of  Parliament,  which,  bo  far  as 
1831— C/oM  regards  the  Idlling  or  taking  of  game  birds  out  of  season,  conld 
aeaaon^SfJe  only  refer  to  birds  killed  or  taken  on  English  ground,  and  as 
^^terf/y«w    '®?*r^  ^^^  traflSo  in  game  out  of  the  prescribed  season  must  be 
a£oo(/-^?T2iiitended  to  refer  to  such  birds  only  as  are  protected  by  close 
VTi//. 4, c. I2,  season;  foreign  birds  are  clearly  not  protected  by  the  English 
'*  ^        close  season.     Why  then  should  the  possession  of  such  birds, 
lawfully  killed  abroad,  be  forbidden  by  our  law  7     Of  coarse,  if 
Parliament  had  expressly  declared  that  no  partridge,  English  or 
foreign,  should  be  possessed  by  a  person  in  England  daring  a 
limited  period  of  time,  the  law  so  made,  reasonable  or  nnreason- 
able,  must  be  observed ;  but  it  certainly  has  not  so  declared. 
Even  if  on  the  arrival  of  a  dead  Russian  partridge  in  England  it 
could  be  said  to  become  English  game  (the  title  of  game  being 
after  all  the  mere  creation  of  an  English  statute),  it  is  clear  that 
none  of  the  provisions  for  the  preservation  of  game  conld  reason- 
ably be  said  to  have  been  intended  to  apply  to  birds  which  were 
dead  and  incapable  of  preservation  before  they  became  English 
game  at  all,  and  if  the  words  of  sect.  4  of  the  statute  might  by  a 
strained  construction  be  said  to  include  them,  such  would  not 
be  a  reasonable  construction  of  it.    In  Simpson  y.  Umcin  (3  B. 
&  Ad.  134),  which  was  an  action  for  penalties  under  2  Qeo.  3, 
c.  19,  and  39  Geo.  3,  c.  34,  forbidding  the  killing  or  possession  of 
partridges  between  the  1st  day  of  Februaiy  and  the  Ist  day  of 
September,  it  being  proved  that  partridges  which  were  killed 
before  the  1st  day  of  February,  possibly  on  the  31st  day  of  January, 
were  in  the  defendant's  possession  after  that  day,  the  Conrt  of 
Queen's    Bench    held  that   the   statute    did  not   apply.  Lord 
Tenterden,  C.J.  saying  that  the  case  was  not  within  the  object 
which  the  Legislature  had  in  view,  although  it  might  be  within 
the    literal   meaning  of    the  words   taken  by  themselves;  and 
Littledale,  J.  saying  that  the  words  of  the  Act  might  apply 
to  persons  having  in  their  possession  birds  killed  before  the  close 
time,  but  that  the  true  meaning  must  be  ascertained  by  looking 
at  the  object  which  the  Legislature  had  in  view,  namely,  to 
prevent  the  killing  and  taking  of  birds  within  the  period  men- 
tioned ;  Taunton  and  Patteson,  JJ.  were  of  the  same  opinion. 
Farther  light  is,  we  think,  thrown  apon  the  matter  by  a  oon- 
sideration  of  two  or  three  other  provisions  in  the  same  statute : 
by  sect.  1  any  person  who  has  obtained  a  game  certiiScate  (whidi 
by  sect.  6  of  23  &  24  Vict.  c.  90,  is  to  be  construed  to  mean  a 
licence  to  kill  [game)  may  sell  to  any  person  licensed  to  deal  in 

game ;  by  sect.  18  justices  of  the  peace  are  empowered  to  grant 
cences  to  deal  in  game  (23  &  24  Vict.  c.  90,  s.  14;,  requires  an 
excise  licence  as  well),  such  licences  empowering  tiie  the  licensee 
to  buy  game  at  any  place  from  any  person  who  may  lawfully  sdl 
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game  by  virtue  of  that  Act  {i.e,  from  a  person  wlio  has  a  game      Gctib 
Gertifioate)j  and  also  to  sell  game  subject  to  certain  conditions  „     ^'       • 
immaterial  to  the  present  question.  By  sect.  26  a  penalty  is  imposed     "  vt"""» 
upon  any  person  who  sells  game  without  a  game  certificate^  or  to       1889. 
any  but  a  licensed  dealer.     Sect.  27  enacts  that  a  person  not    ^~~^ 
licensed  to  deal  in  game  may  not  buy  from  any  person  not  licensed   i83i^d^e 
to  deal  in  same  under  a  penalty  not  exceeding  5Z.  for  each  head  of  season-^SaU 
game^  and  sect.  28  subjects  a  licensed  dealer  in  game  buying  or  °^  ^^y^' 
obtaining  game  of  any  person  not  authorised  to  sell  game  for  aSmad-^i^S 
want  of  a  game  certificate,  or  for  want  of  a  licence  to  deal  in  Will  4,  c  82, 
game,  to  a  penalty  not  exceeding  lOZ.     Now,  if  a  partridge        '-  ^- 
reared  and  killed  in  Bussia  be  a  game  bird  within  the  meaning 
of  1  &  2  Will.  4,  c.  82,  as  contended  for  the  respondent,  it  follows 
that  under  these  sections  a  person  duly  licensed  to  deal  in  game 
might  be  oonyicted  in  a  penalty  of  10^  for  buying  at  any  period 
of  the  year,  eyen  out  of  the  dose  season,  from  a  Russian  dealer  a 
Bussian  partridge  in  season,  killed  in  that  country,  simply  on 
the  ground  that  he  was  not  authorised  to  kill  and  take  game  in 
England  for  want  of  a  game  certificate,  whereas  if  he  bought  the 
same  bird  of  a  person  who  had  a  game  certificate  empowering 
him  to  kill  game  in  England,  where  the  bird  never  was  a  living 
bird,  and  where  therefore  it  is  clear  it  could  not  have  been  killed 
under  such  certificate  the  purchase  would  have  been  perfectly 
lawful.    This  seems  to  us  to  reduce  the  matter  almost  to  an 
absurdity.    To  us  it  is  clear  that  sect.  17  intended  simply  to 
authorise  those  who  in  England,  under  the  authority  of  g^me 
certificates,  killed  or  took  game  to  sell  game  they  so  killed  or 
took,  and  that  birds  coming  ftom  abroad,  although  designated 
as  game  in  popular  language,  were  not  within  the  contemplation 
of  the  Legislature  at  all.    We  come  now  to  the  consideration  of 
the  statutes  and  cases  cited  in  the  course  of  the  argument.     We 
begin  with  Helps  v.   OleniHer  (8  B.  &  C.  558)  as  being  the 
earliest  in  date,  1828 :  this  was  an  action  of  trover  for  pheasants 
bought  by  the  plaintiff,  a  dealer  in  pheasants,  who  had  purchased 
those  in  question  from  the  defendant  who  kept  them  for  sale  in 
pens  at  a  place  in  Buckinghamshire.    Where  they  were  bred, 
where  they  were  reared,  and  from  whence  they  came,  there  was 
no  evidence.     For  the  defendant  it  was  contended  that  the 
purchase  of  game  was  made  illegal  by  58  Oeo.  8,  c.  75,  and 
therefore  the  contract  could  not  be  enforced.   On  the  other  hand, 
for  the  plaintiff  it  was  urged  that  the  selling  was  not  unlawful, 
and  therefore  the  buying  could  not  be  so,  because  there  was  in 
the  statute  2  Jac.  1,  o.  27,  s.  4,  an  express  exception,  which  was 
incorporated  in  58  Oeo.  3,  c.  75,  excepting  from  its  operation 
pheasants  reared  in  houses  or  brought  from  beyond  the  seas ; 
the  court.  Lord  Tenterden,  G.J.,  delivering  judgment,  held  that 
the  express  exception  in  2  Jac.  1,  c.  27,  s.  4,  was  not  so  incor- 
porated, and  even  if  it  was  there  was  no  evidence  to  bring  the 
case  within  it ;  inasmuch  therefore  as  the  pheasants  in  dispute 
were  presumably  English  pheasants,  the  case  was  clear.    There 


664  OMMINAL  LAW  CASES. 

Guns      was  no  discasaion^  howeyer^  whether  reading  the  Act  without 
Tm  Qdibc.  ^^7  express  exception  it  woald  have  applied  to  pheasants  brought 

from  abroad.    The  case  is  vahieleas  therefore  as  an  authority 

1889.       upon  the  point  now  under  consideration.     The  wording  of  the 
g  ""^^     statute  then  under  consideration  was  moreover  different  from  the 
l83l^C/oM  Act  of  1  &  2  Will.  4y  c.  82.     Neither  do  we  think  the  statute 
aeoion-^SaU  2  Jac.  1^  c.  27^  therein  referred  to^  assists  in  the  interpretation  of 
%<S^^an   ^^^   section   now  under  discussion^  for,  although  no  doubt  an 
aSva^i  ^  2  express  exception  as  to  foreign  birds  was  introduced^    it  has 
Wilii,  c  82,  never  been  decided  that  it  was  necessary,  and  it  may  have  been 
**  ^*        introduced  only  for  grater  caution.    In  Kmg  v.  The  nirmingJiam 
Canal  Oompany  (2  B.  &  A.  570)  Abbott,  C.J.,  at  p.  579,  said : 
'^  In  every  Act  of  Parliament  there  are  many  words  introduced 
by  the  Legislature  pro  majori  cauiela,  and  to  prevent  doubts.'' 
The  case  of  Whitehead  v.  Smithera  (87  L.  T.  Bep.  N.  S.  878 ; 
2  C.  P.  Div.  558)  at  first  sight  does,  however,  appear  to  favour 
the  respondent's  views.     Carefullv  considered,  however,  we  do 
not  think  it  can  reasonably  be  said  to  do  so.     That  was  a  case 
in  which  the  appellant  charged  the  respondent  before  an  alder- 
man of  London  with  unlawfully  having  in  his  control  and  posses- 
sion a  wildfowl,  to  wit,  a  plover  then  recently  killed  contrary  to 
sect.  2  of  the  Wild  Birds  Protection  Act,  1876  (89  &  40  Vict, 
c.  29),  which  enacts  that,  "  Any  person  who  shall  kill,  wound,  &o,, 
any  wildfowl,  &c.,  or  shall  have  in  his  control  or  possession  any 
wildfowl  recently  killed  between  the  15th  day  of  February  and 
the  10th  day  of  July,  shall,  on  conviction,  forfeit  for  every  such 
wildfowl  a  sum  not  exceeding  11,  with  costs.     It  was  proved  that 
the  plover  in  question  was  a  f  oreigpi  bird,  and  was  kiUed  abroad, 
whereupon  the  alderman  dismissed  the  case;  the  Court  (Lord 
Coleridge^  C.J.  and  Grove,  J.)  however  held,  reversing  that 
decision,  that  the  respondent   ought  to  have  been  convicted 
according  to  the  true  construction  of  the  enactment  they  were 
called  upon  to  interpret.    Now,  in  the  first  place  the  language  of 
that  enactment  was  very  different  from  the  one  we  have  to 
construe.     If  that  section  had,  after  making  it  unlawful  to  kill 
any  wildfowl  within  the  prescribed  period,  ffone  on  to  enact  that 
if  any  person  should  have   in  his  control  any  such  wildfowl 
recently  killed,  speaking  for  myself,  I  should  of  course  have  felt 
bound  by  the  decision,  though  I  should  in  my  own  mind  have 
questioned  the  soundness  of  it ;  there  is  nothing,  however,  in  the 
section  then  before  the  court  to  indicate  the  intention  of  the 
Legislature  to  limit  the  latter  part  of  it  to  the  possession  of  a 
wildfowl  which  had  been  recently  unlawfully  killed  according  to 
the  earlier  part  of  the  same  section.    There  is,  however,  anoUier 

rund  upon  which  the  judgment  in  Whitehead  v.  SmUhera  (87 
T.  Bep.  N.  S.  878 ;  2  C.  P.  Div.  558)  was  based,  whidi 
abundantly  establishes  that  our  opinion  in  the  present  case  is  by 
no  means  m  conflict  with  it.  In  the  Wild  Birds  Protection  Ac^ 
1872  (85  &  86  Vict.  o.  78),  s,  2,  there  was  an  exemption  from  the 
penalties  imposed  on  persons  exposing  or  offering  for  salewild 
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birds  recently  killed  within  tbe  specified  dajs,  in  faronr  of  an       Gutbb 
accused  person  who  should  prove  to  the  satisfaction  of  the  ^^  Qumnr 

justices  that  the  said  wild  birds  were  bought  or  received  of  or       

from  some  person  residing  out  of  the  United  Kingdom.  89  &  4fO  1889. 
Vict.  c.  29,  s.  1,  recited  that  the  protection  accorded  to  wild  Q^^j^ct 
birds  by  the  preceding  Act  of  1872  was  insufficient,  and  sect.  2  i88i— C/om 
proceeded  to  remedy  that  defect  by  intentionally  omitting  the  aeaam^SaU 
exemption  in  the  Act  of  1872.  It  was  impossible  to  put  a  true  ^^,^^^" 
construction  upon  the  Act  of  1876  without  referring  to  the  Act  of  aSmad-^i  ^  2 
1872,  and  reading  the  two  together  the  intention  of  the  Legislature  Witt.\i,  c  32, 
was  obvious.  Speaking  again  for  myself  only,  I  am  far  from  '*  ^* 
saying  that  had  there  been  no  exemption  clause  in  the  first  Act 
that  Act  would  have  applied  to  foreign  birds  killed  abroad,  but 
the  exemption  clause  being  in  the  first  Act  and  being  deliberately 
omitted  in  the  later  statute,  afforded  striking  proof  of  what  the 
Legislature  intended  when,  without  qualification  in  the  later 
statute,  it  used  in  relation  to  the  possession  of  wild  birds  the 
words  "any  wildfowl.''  In  passing  we  may  observe  that  the 
exemption  clause  seems  to  have  been  very  loosely  drawn; 
according  to  its  strict  construction,  it  would  seem  to  absolve 
from  penalty  a  person  who  had  possession  of  even  an  English 
wildfowl  killed  in  the  United  Kingdom  if  proof  could  be  given 
that  it  was  bought  or  received  of  or  from  some  person  residing 
out  of  the  United  E[ingdom,  but  who  might  be  making  a 
temporary  visit  to  this  country.  What,  we  would  ask,  under 
this  exemption,  could  have  been  said  to  a  consignment  of  wild- 
fowl killed  in  the  United  Kingdom,  sent  to  a  Dutch  dealer 
resident  abroad,  and  resold  and  delivered  by  him  to  a  person  who 
exposed  them  for  sale  in  England  ?  By  the  Wild  Birids  Preser- 
vation Act,  1880  (48  &  44  Yict.  c.  35),  s.  8,  the  Legislature 
again  substantially  reinserted  the  exemption.  Taylor  v.  Rogers 
(46  L.  T.  Rep.  N.  S.  811 ;  50  L.  J.  132,  M.  C),  decided  by  Lord 
Coleridge,  G.J.  and  Manisty,  J.,  turned  entirely  upon  the 
language  of  that  reinserted  exemption,  and  has  no  bearing  what- 
ever upon  the  present  question.  But  it  is  worthy  of  note  that  in 
the  same  year,  1881,  44  &  45  Yict.  c.  51  was  passed,  re-enacting 
the  exemption  clause  for  the  purpose  of  removing  doubts  which 
had  arisen  as  to  the  construction  of  former  Acts;  this  is  fair 
proof  that  the  Legislature  had  then  no  intention  to  put  dead 
foreign  birds  upon  the  same  footing  as  English  ones.  Price  v. 
Bradley  (53  L.  T.  Rep.  N.  S.  816 ;  16  Q.  B.  Div.  148)  was 
decided  upon  the  Fresh-water  Fisheries  Act,  1878  (41  &  42  Vict. 
0.  89),  s.  11,  sub-sect.  4  of  which  provides  that  if  any  person 
during  the  close  season  buys,  sells,  or  exposes  for  sale,  or  has  in 
his  possession  for  sale  any  freeh- water  fish,  he  shaU  be  liable  to 
a  fine  not  exceeding  40«.  It  was  proved  before  the  justices  that 
the  appellant  had  exposed  eels  for  sale  during  the  close  season  for 
England ;  it  was  further  proved  that  the  eels  were  caught  in  and 
exported  from  Ireland  at  a  time  when  the  catching  and  sale  of 
them  in  Ireland  was  lawful.    The  magistrates  nevertheless  con- 
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Quns      victed  the  appellant^  and  the  court  (Mathew  and  Wills^  JJ« 
T  B  Qim  ^P^®^^  *^®  conviction  upon  the  ground  that  sect.  11,  sub-sect.  4 
9  jjram.  jjjjp^j^^^j  ^j^  absolute  prohibition  of  the  sale  or  exposure  for  sale 
1889.       of  freshwater  fish  witnin  the  close  time  wherever  they  may  haya 
G  — AeL    ^^^  caught.    It  is  not  necessary  for  us  to  express  our  approval  or 
isai^C^  dissent  from  that  judgment  because  the  enactments  then  b^ore 
season^Sale  the  court  were  CBsentiflJly  di£ferent  from  that  we  have  to  interpret. 
^^^*^    If  the  sub-sect.  4  of  sect.  11  had  stood  alone,  although  no  doubt 
(£^^ad^S^2  the  words  are  absolute,  we  should  have  hesitated  to  say  that  they 
WW,  4,  c.  82  were  intended  to  apply  to  fish  lawfully  caught  and  lawfully  sold 
*•  *•        in  the  place  where  wxey  were  caught,  but  in  Price  v.  Bradley  {ubi 
eiip.),  as  in  Whitehead  v.  Smithera  {ubi  sup.),  the  court  had  not 
to  consider  that  sub-section  merely  by  itself,  but  in  conjunction 
with  and  as  part  of  the  Salmon  Fisheries  Act,  1878  (36  &  37  Yict. 
0.  71).    In  this  latter  Act  there  was  express  exemption  made  in. 
regard  to  the  sale  of  salmon  caught  beyond  the  limits  of  the  Actj 
whereas  in  the  case  of  other  fish  no  such  exemption  was  made ; 
this  in  itself  was  sufficient  to  justify  the  court  in  holding  that  as 
regards  other  fish,  including  eels,  the  Legislature  intended  the 
prohibition  to  be  absolute.    Price  v.  Bradley  {ubi  eup.)  therefore 
IB  no  authoritv  against  the  view  we  take  in  the  present  case.     It 
is  again  worthy  of  note  that  in  the  year  following  this  decision 
(1886),  49  Yict.  c.  2,  was  passed  for  the  purpose  of  removing 
doubts  which  had  arisen  whether  eels  were  fresh-water  fish,  and 
it  removed  such  doubts  by  declaring  they  were  not.    Assuming, 
as  for  the  purposes  of  this  case  we  do,  these  decisions  to  have 
been  correct,  and  the  statutes  upon  which  they  were  made  to  have 
been  rightly  interpreted,  there  is  nothing  in  these  statutes  passed 
to  remove  doubts  as  to  the  true  construction  of  the  Acts  to  which 
they  refer,  which  tends  to  shake  our  faith  in  the  notion  that  the 
intentions  of  the  Legislature  are  always  clearly  and  accurately 
expressed  in  the  language  it  employs.   Lastly,  it  is  to  be  observed 
that  since  the  passing  of  the  Game  Act  in  1882,  a  period  of  fifty- 
seven  years^  no  case  is  reported  of  any  conviction  of  an  English 
fame  dealer  for  selling  foreign  game  birds.    For  the  reasons  we 
ave  ffiven  we  are  of  opinion  that  the  conviction  was  wrong,  and 
that  tne  appellant  is  entitled  to  our  judgment. 

Manibtt,  J.— This  is  an  appeal  against  a  conviction  by  Mr. 
Partridge,  one  of  the  magistrates  of  the  polioe-conrts  of  the 
metropolis,  of  John  Ouyer,  a  licensed  game*dealer,  for  that  he  on 
the  1st  day  of  March,  1888,  unlawfully  and  knowingly  had  in  hia 
shop  two  partridges  contrary  to  the  provisions  of  1  &  2  Will.  4, 
0,  82,  intituled  ''  An  Act  to  amend  the  laws  in  England  relative 
to  game.''  The  contention  before  us  on  behalf  of  the  appellant  was 
the  same  as  that  before  the  learned  stipendiair  mag^trate,  namely, 
that  the  Gfame  Act,  1881,  is  confined  to  England,  and  iliat  sect.  4 
applied  to  birds  of  same  (including  partridges,  pheasants,  and 
grouse)  killed  in  En^and,  and  to  no  other.  In  order  to  ascertam 
the  intention  of  the  Legislature  it  is  necessary  first  to  consider  the 
laQgtuige  of  the  Act  itself,  and  if  that  language  be  clear,  and  free 
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from  ambigaity^  it  is  the  duty  of  the  court  to  give  effect  to  it.    It      Guna' 
seems  to  me  that  the  language  is  so  clear  as  not  to  admit  of  any  „     ^       , 
doobt^  bat,  as  Lord  Coleridge,  C.J.  and  Hawkins,  J.  think  other-     "  Vu— w> 
wise,  I  propose  to  consider  it  minutely.    Before  doing  so,  how-       1889. 
ever,  it  may  be  useful   to    consider    the   law  relative  to  the    nZZ^Ad 
protection  of  game  not  only  in  England,  bat  in  Scotland  and  issi^cfeie 
Ireland  prior  to  and  at  the  time  of  the  passing  of  the  English  Act,  99a»(m^Sak 
1831 .  By  2  Jao.  1,  o.  27,  s.  2,  which  applied  to  the  whole  of  the  then  ''jjl^^ 
Kingdom,  it  was  enacted  that  any  person  who  should  shoot  at  or  (^rotS-1^2 
kill,  amonff  other  birds,  any  pheasant  or  partridge  daring  the  WiU.  4,  c.  82, 
specified  close  time,  should  be  liable  to  certain  pemJties ;  and  by        **  ^ 
sect.  4  it  was  enacted  that  every  person  who  should  during  the 
close  time  sell  or  buy  to  sell  again  any  partridge  or  pheasant 
(except  partridges  or  pheasants  reared  and  brought  up  in  honses 
or  brought  from  beyond  the  seas),  should  be  liable  to  certain 
n>eoified  penalties.    This  Act  is  recited  in  and  repealed  by  the 
Game  Act,  1831,  as  to  England  only.    I  oonclnde  that,  but  for  the 
exception,  partridges  and  pheasants  bronght  from  beyond  the  seas 
would  have  been  included  in  the  general  enactment.  By  2  Ceo.  3, 
c.  10,  intituled,  ''An  Act  for  the  better  preseryation  of  same  in 
that  part  of  Great  Britain  called  Englana,''  it  was  enacted  that  no 
person  should  upon  any  pretence  whatever  take,  kiU,  destroy^ 
carry,  sell,  buy,  or  have  in  his  possession  or  use  any  partridge 
between  iJie  12th  day  of  February  (altered  by  39  Geo.  3,  c.  ^, 
s.  8,  to  the  Ist  day  a(  Februazy)  and  the  1st  day  of  September,  or 
any  pheasant  between  the  1st  day  of  February  and  the  Ist  day  of 
OctoDer.    This  Act,  which  contains  no  exception  of  partridges  or 
pheasants  brought  from  beyond  the  seas,  was  also  repealed  by  the 
Game  Act,  1831.    By  89  Geo.  3,  c.  34,  s.  3,  it  was  enacted  that 
no  person  should  on  any  pretence  whatever  have  in  his  or  her 
possession  or  use  any  partridge  within  the  Kingdom  of  Ghreat 
Britain  between  the  ist  day  of  February  and  the  1st  day  of  Sep* 
tember  in  any  year.     This  Act,  which  contains  no  exception,  was 
also  repealed  by  the  Gkme  Act,  1831.    By  the  Scotch  Game  Act, 
1773  (13  Geo.  8,  c.  54),  s.  1,  it  was  enacted  that  eyery  person 
who  should  have  in  his  or  her  possession  any  muir  fowl  between 
the  10th  day  of  December  and  the  12th  day  of  August,  or  any 
partridge  between  the  1st  day  of  February  and  the  1st  day  of 
Septraaber,  or  any  pheasant  between  the  1st  day  of  Februaiy  and 
tiie  1st  day  of  October  should  be  liable  to  certain  penaldes* 
Sect.  2  of  the  Act  contains  an  exception  of  pheasants  or  par* 
tridges  which  should  be  taken  in  the  Mooting  season  and  kept  in 
any  mew  or  breeding  place.     This  being  the  only  exception,  it 
seems  to  me  to  follow  as  a  matter  of  coarse  that  the  general 
enactment  without  the  exception    would  haye  prohibited  the 
possession  during  the  close  time  of  any  partridge  or  pheasant,  no 
matter  when  it  was  kiUed  or  where  it  oame  from.    The  Irish  Game 
Act,  1797  (37  Geo.  3,  c.  21,  Irish)  imposed  a  penalty  upon  any 
person  haying  in  his  possession  any  grouse  or  partridge  during 
the  specified  close  time;  it  contains  no  exceptM)n  whateyer.    I 
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Gum       now  proceed  to  consider  the  Act  in  qnestion^  iSke  Gktme  Actj  1831 
Thb  Qusbk    (1^2  Will.  4,  c.  82)^  wbich,  as  I  have  already  said^  is  intitaled 

'  "  An  Act  to  amend  the  laws  in  England  relative  to  game/'  and 

1889.       by  sect.  48  it  is  enacted  that  nothing  in  the  Act  shall  extend  to 
GtmeAcL    S^^*^*^^  ^^  Ireland.    By  sect.  1  a  great  nnmber  of  Acts  are 
l8dTlc/Me  repealed,  including  2  Jac.  1,  c.  27,  2  G^o.  8,  c.  19,  and  89  Geo.  3^ 
Moson^Sah  o.  34,  SO  far  as  they  relate  to  England  only.    By  sect.  2  it  was 
^^JH^A^  enacted  that  the  word  '^  game ''  should  include  among  othOTa 
a£^t!^2  pheasants,  partridges,  and  ^use.    By  sect.  3it  was  enacted  that 
WiiL  4,  c  82,  no  person  should  kill  any  partridge  between  the  1st  of  February 
'*  ^'        and  the  1st  of  September,  or  any  pheasant  between  the  Ist  of 
February  and  the  1st  of  October,  or  any  grouse  between  the 
10th  of  December  and  the  12th  of  August.    By  sect.  4  it  was 
enacted  that   [his  Lordship  read  the  section].    It  is  important 
to  note  that  the  only  exception  is  that  of  birds  of  game  kept  in  a 
mew  or  breeding  place,  the  exception  of  birds  of  game  brought 
from  beyond  the  seas,  which  was  in  the  repealed  Act  (2  Jac.  1, 
0.  27),  is,  as  I  think,  purposely  omitted.     It  can  hardly  be  said 
that  this  omission  was  owing  to  inadvertence,  seeing  that  2  Jac.  1, 
c.  77,  was  recited  in  and  repealed  by  this  very  Act.    If  the  case* 
stopped  here  I  should  say  the  intention  of  the  Legislature  was 
clear  beyond  all  doubt,  namely,  that  the  general  enacting  clause 
in  sect.  4  was  subject  to  only  one  exception,  namely,  that  of  birds 
of  game  kept  in  a  mew  or  breeding  place.     It  was  contended 
by  the  counsel  for  the  appellant  that  the  Game  Act,  1831,  is 
confined  to  England,  and  that  it  has  reference  to  birds  of  game 
killed  in  England   only.      If  that  be  so,  it  follows  that  not 
only  partridges,  pheasants,  and  grouse  imported  from  beyond 
the  seas,  but  any  of  those  birds  brought  into  England  fr*om 
Scotland  or  Ireland,  may  be  bought   and    sold  in    England 
during  the  close  time  without  the  buyers  or  sellers  being  subject 
to  any  penalty,  thus  rendering  the  Acts  for  the  protection  of 
game  not  in  England  only,  but  also  in  Scotland  and  Ireland, 
practically  a  dead  letter.     It  is  said  that  partridges  or  pheasants 
imported  from  beyond  the  seas  can  be  identified  as  not  being 
English  birds,  and  therefore  there  is  no  harm  in  allowing  them 
to  be  bought  and  sold  in  England  during  the  close  time;  that 
may  be  true  of  birds  of  game  imported  from  beyond  the  seas, 
and  it  may  ftimish  a  reason  for  Parliament  restoring  the  excep* 
tion  contained  in  the  Act  of  Jac.  1,  but  it  is  no  reason  or  justifi- 
cation for  judges  making  a  new  law.     Moreover,  the  reason  is 
inapplicable  to  birds  of  game  imported  into  Enghmd  from  Scot* 
land  or  Ireland.     If  I  rightly  understand  the  judgment  of  Lord 
Coleridge,  C.J.  and  Hawkins,  J.,  which  has  just  been  read,  they 
do  not  adopt  the  view  of  the  law  as  contended  for  by  the  counsel  for 
the  appellant,  namely,  that  only  birds  of  game  killed  in  England 
are  within  sect.  4  of  the  Oame  Act>  1831,  but  that  in  their 
opinion  the  section  applies  to  birds  of  game  killed  in  any  part  of 
the  United  Kingdom,  and  in  support  of  this  view  they  rely  upon 
23  &  24  Vict.  c«  90,  s.  3,  which  they  say  has  extended  the  pro- 
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visions  of  the  Gkme  Act,  1831,  to  the  whole  of  the  United      Gum 
Kingdom.      If  it  had  done  so,  still  the  question  would  hare  ^,  Qomr 

remained  whether  there  was  to  be  written  into  sect.  4  of  that        

Act  by  implication  an  exception  of  birds  of  game  brought  from  1889. 
beyond  the  seas.  But  as  it  seems  to  me.  Lord  Coleridge,  G.J.  OameAct 
and  Hawkins,  J.  have  entirely  misconceived  the  purport  and  i88i^C7bM 
effect  of  23  &  24  Yict.  c.  90.  It  purports  to  deal  and  does  deal  ^mcm^Saie 
with  game  certificates  and  licences  to  deal  in  game  and  offences  ^^^^^ 
against  that  Act,  and  has  no  bearing  whatever  upon  the  provi-  ahroad-^l  ^  2 
sions  now  in  question  contained  in  the  English  Game  Act,  1831.  WHL^tcm^ 
The  Act  is  intituled,  '^  An  Act  to  repeal  the  duties  on  game  **  ^* 
certificates  and  certificates  to  deal  in  game,  and  to  impose  in  lieu 
thereof  duties  on  excise  licences  and  certificates  for  the  like 
purposes.^'  I  now  propose  to  consider  several  Acts  in  pari 
materiA  with  the  Game  Act,  1831,  and  to  see  how  they  have  been 
framed,  and  how  they  have  been  construed.  First  I  take  the 
Act  for  the  preservation  of  Salmon  in  England  and  Wales,  passed 
in  1873  (36  &  37  Yict.c.  71) ;  by  sect.  19  no  person  shall  buy  or 
sell,  or  expose  for  sale,  or  have  in  his  possession  for  sale^  any 
salmon  between  the  3rd  day  of  September  and  the  1st  day  of 
February.  If  the  Act  had  stopped  there  I  take  it  to  be  clear 
that  it  would  have  prohibited  the  sale  of  any  salmon  wherever 
caught,  but  the  general  enactment  is  subject  to  an  exception, 
namely,  that  notUng  in  the  Act  was  to  applv  to  (among  other 
things)  any  clean  fresh  salmon  caught  beyond  the  limits  of  the 
Act,  if  caught  under  certain  specified  circumstances,  and  the 
burden  of  proving  these  circumstances  was  imposed  upon  the 
party  having  the  salmon  in  his  possession.  Next  I  take  the  Acts 
for  the  preservation  of  wildfowl :  35  &  36  Yict.  c.  78,  passed  in 
1872,  which  after  reciting  that  it  was  expedient  to  provide  for  the 
protection  of  wild  birds  of  the  United  Kingdom,  enacted  by  sect. 
2,  among  other  things,  that  if  any  person  should  expose  or  offer 
for  sale  any  wild  bird  mentioned  in  the  schedule  recently  killed 
between  the  15th  day  of  March  and  the  1st  day  of  August,  he 
should  be  liable  to  a  penalty  unless  he  should  prove  that  the 
bird  was  bought  or  received  before  the  15th  day  of  March,  or  of 
or  from  some  person  residing  out  of  the  United  Kingdom.  By 
89  &  40  Yict.  c.  29,  after  reciting  that  the  protection  afforded  by 
the  Act  of  1872  was  insufficient,  it  was  enacted  (sect.  2)  that  any 
person  having  in  his  control  or  possession  any  wildfowl,  specified 
in  sect.  1,  recently  killed  or  wounded  between  the  16th  day  of 
February  and  the  10th  day  of  July,  should  be  subject  to  certain 
specified  penalties.  The  exception  contained  in  the  Act  of  1872 
is  omitted  in  this  Act.  In  1877  the  case  of  Whitehead  v. 
SmUhera  (37  L.  T.  Rep.  N.  S.  378 ;  2  C.  P.  Div.  553)  came  to 
be  decided  by  Lord  Coleridge,  C.J.  and  Grove,  J.  It  was  an 
information  for  exposing  wild  birds  for  sale  contrary  to  the  pro- 
visions of  the  Act  of  1876  (39  &  40  Vict.  c.  29),  and  the  defence 
set  up  was  that  the  birds  were  bought  or  received  from  a  person 
residing  out  of  the  United  Kingdom,  and  the  respondent  relied 
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jGum      upon  the  exception  in  the  Act  of  1872^  bat  the  court  held  that 
Thi  Oimmr  defence  failed  on  the  ground  that  the  Act  of  1876  repealed 

'  the  Act  of  1872,  and  on  the  ground  that  there  was  no  ezceptioEn 
1889.       in  the  Act  of  1876.    This  is  a  decision  directly  in  sapport  of  the 
Q^Zr^ct     conviction  in  the  present  case,  and  it  was  affirmed  by  another 
1881— C&xM  decision  to  the  same  effect  and  for  the  same  reasons  by  Lord 
aeanm^Sak  Coleridge,  CJ.  and  myself  in  Taylor  y.  Sogers  (45  L.  T.  Bep. 
^/^^y^   N.  S.  811 ;  50  L.  J.  132,  M.  C.).    It  seems  to  me  to  be  impoa- 
t£road"^^  2  Bible  to  hold  that  the  conviction  in  the  present  case  is  wrong 
WilL  4f  e.  82,  without  overruling  both  these  cases.    In  1880  another  Act  was 
'-  ^'        passed  for  the  protection  of  wild  birds  in  the  United  Kingdom 
(48  &  44  Vict.  c.  85),  and  by  sect.  8  penalties  were  imposed  upon 
persons  exposing  or  offeriufl;  for  sale,  or  having  in  their  pos- 
session any  wild  bird  after  the  15th  day  of  March,  unless  Bucih 
person  should  prove  that  it  was  killed  before  the  close  time^ 
or  bought  or  received  from  some  person  residing  out  of  the 
United  Kingdom.    The  Legislature  thus  re-enacted  and  restored 
the  exception  which  was  contained  in  the  Act  of  1872.    It  is 
difficult  to  conceive  anytlung  stronger  than  this  to  show  that  the 
general  words  in  the  Game  Act,  1831,  subject  to  the  one  excep- 
tion of  birds  of  game  kept  in  a  mew  or  breeding  place,  were 
intended  to  prohibit,  and  did  prohibit,  persons  from  having  in 
their  possession  in  ikigland  during  the  close  time  partridges  or 
pheasants,  or  any  birds  of  game  without  regard  to  where  they 
were  killed  or  where  they  came  from.    The  exception  introduced 
into  this  Act  (48  &  44  Vict.  c.  85)  was  slightly  altered  by  44  &  45 
Vict.  c.  51,  s.  1,  but  the  alteration  is  immaterial  to  the  present 
purpose.    I  next  come  to  the  Freshwater  Fisheries  Act,  1878, 
(41  &  42  Vict.  c.  89),  which  applies,  like  the  Game  Act,  1831, 
to  England  only.     Sect.  11,  sub-sect.  4,  provides  that  if  any 

Eerson  during  the  close  season  buys,  sells,  or  exposes  for  sale,  or 
as  in  his  possession  for  sale  any  freshwater  fish,  ne  shall  be  liable 
to  a  penalty.  There  is  no  exception  in  this  Act.  In  1885  the 
case  of  Price  v.  Bradley  {53  L.  T.  Rep.  N.  S.  816;  16  Q.  B.  Div. 
148)  came  before  a  Divisional  Court,  consisting  of  Mathew  and 
Wills,  JJ.  It  was  an  appeal  against  a  conviction  for  exposing 
for  sale  in  England  in  the  close  season  eels  exported  from  Toome 
Bridge,  in  Ireland,  to  Birmingham,  the  eels  having  been  caught 
at  a  time  when  it  was  lawful  to  catch  and  sell  them  in  Ireland. 
The  court  held  that  eels  were  freshwater  fish,  and  that  the  Act 
applied  to  freshwater  fish  wherever  caught,  and  affirmed  the 
conviction.  It  seems  to  me  that  the  judgment  just  pronounced 
overrules  that  decision  and  the  decisions  in  Whitehead  v.  Smithers 
{ubi  eup.)  and  Taylor  v.  Rogers  {ubi  sup.).  To  introduce  into 
the  Game  Act,  1881,  an  additional  exception  of  birds  of  game 
brought  into  England,  whether  from  Bussia,  or  Scotland,  or 
Ireland,  or  elsewhere,  would  in  my  opinion  be  a  violation  of 
every  canon  of  conatruotion  of  the  statute  and  an  unjustifiable 
overruling  of  the  cases  I  have  referred  to,  the  more  so  because 
there  is  no  appeaL    If  the  Legislature  should  deem  it  right  to 
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introdace  an  additional  exception  into  the  Act  well  and  good,  but      Oom 
that  is  the  office  of  the  Legishitnre  and  not  of  this  conrt.    I  am  ^^  Qunw. 

of  opinion  that  this  conviction  was  right,  and  onght  to  be       

affirmed.  18^ 

Oonviction  qtuuhsd,        ^^^^  ^^ 
Solicitor  for  the  appeUant,  W.  Doveton  Smyth.  1881— Clbie 

Solicitors  for  the  respondents^  Powell  and  U-oodale.  itaaon—Sale 

Solicitor  for  the  magistrate,  Ths  Solicitor  to  the  TrecLsury.  'tji^i^ 

abroad-^!  ^  2 

WHL  4,  c.  82, 

•.4. 


QUEEN'S   BENCH   DIVISION. 

Tuesday,  May  28, 1889. 

(Before  Fuld  and  Gavb,  JJ.) 

Opsnbhaw  (app.)  V.  Oakblit  (resp.).  (a) 

HawTcer-^  LicenGe -^  Penalty  for  selling  without  Ucencs  under 
V   Local  Act — Exemption  under  Public  Act^^BoUon  Improvement 
Ads  1865  and  1882  (28  Vict.  c.  xii.,  45  &  46  Vict.  c.  ccxUv.) 
—Hawkers  Act,  1888  (51  ^  52  Vict.  c.  33),  s.  3. 

It  is  provided  by  the  Bolton  Improvement  Act,  1865  (28  Vict.  c.  xiiJ), 
s.  21,  that  every  person  {other  than  a  licensed  hawker  or  atictioneer) 
who  shall  sell,  or  expose  for  sale,  in  any  place  in  the  borough, 
except  in  his  own  dwelling-house  or  shop  or  in  the  pviblic  market, 
any  marketable  commodity,  shall,  for  every  such  offence,  be  liable 
to  a  penalty  not  exceeding  40^. 

The  Bolton  Improvement  Act,  1882  (45  ^  46  Vid.  c.  ccxUv.),  s.  69, 
enacts  that  the  corporation  may  grant  licences  to  any  person  to  sell 
in  a  place  in  the  boroitgh  other  than  his  own  dwelling-house  or 
shop,  or  other  than  in  the  public  market,  any  marketable  com^ 
modity  in  respect  of  the  sale  whereof  a  penalty  is  recoverable  under 
sect.  21  of  the  Act  of  1865,  and  that  if  any  person  does  anything  in 
contravention  of  that  section  without  having  obtained  sum  a 
licence,  he  shall  be  liable  to  a  penalty  not  exceeding  40s. 

The  Hawkers  Act,  1888  (51  ^  52  Vict.  c.  88),  s.  3,  provides  that  it 
shall  not  be  necessary  for  a  licence  to  be  taJcen  out  under  this  Ad  by 
any  person  selling  fish,  fruit,  victuals,  or  coal. 

The  respofhdent,  who  nod  not  obtained  a  licence  from  the  Corporation 
of  Bolton,  hawked  fish  within  that  borough,  and,  whenswmmonei 

(a)  Reported  by  W.  H.  HobsvalLi  E5q.,  BArrister-At-Lftw. 
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Opinsbaw  for  80  doing  J  contended  tluit  he  was  exempt  from  all  Ucenees  &y  Uie 

.  ^'  above  section  of  the  Hawkers  Act,  1888.     The  justices  discharged 

^f^!f^*  the  respondent. 

1889.       Held,  that  tlie  respondent  was  only  exempt  under  the  Hawkers  Act, 

//""w  1888,  from  having  to  take  out  an  Excise  licence,  and  that  he  was 

&'omr6-^  ^i<^^^  ^0  ^h£  penalty  provided  under  the  Bolton  Improvement  Acts 

Exenqiticn  in  for  hawking  fish  without  having  first  obtained  a  licence  from  the 

iftftfi^  ^S      ^^^^^^^'^)  ^^^  should  have  been  convicted. 

^"^Hc^^'  T'HIS  was  a  case  stated  by  the  justices  for  the  borough  of 
under  Local    ^    Bolton  uuder  the  Summary  Jurisdiction  Act,  1879  (42  &  43 
Acta^BoUon  Vict.  c.  49),  and  was  in  the  following  terms  : — 
S^'im'and     ^*  *  P®**y  sessions  holden  on  the  14th  day  of  March,  1889,  an 
1882— 51  ^52  information  was  laid  by  Thomas  Openshaw,  the  appellant,  a  police 
Ftct.c88,«.8.  constable  of  the  said  borough,  against  Enoch  Oakeley,  the  respon- 
dent.    The  information  was  laid  under  sect.  21  of  the  Bolton 
Improvement  Act,  1865,  as  amended  by  sect.  59  of  the  Bolton 
Improvement  Act,  1882,  and  charged  the  respondent  for  that  he 
on  the  28th  day  of  February,  1889,at  Little  Bolton,in  the  borouG^h, 
being  a  person  other  than  a  licensed  hawker  or  auctioneer,  did 
expose  for  sale  in  a  certain  road  situate  in  the  said  borough  a 
certain  marketable  commodity,  to  wit,  fish,  such  exposure  for 
sale  not  being  in  his  own  dwelling-house  or  shop,  or  in  a  place 
appointed  by  the  corporation  of  the  borough  a  public  market 
place,  and  he  not  having  obtained  from  the  said  corporation  a 
ucence  to  so  expose  for  ^e  such  marketable  commodily. 

The  Bolton  Improvement  Act,  1865  (28  Yiot»  c»  xii.)^  a.  21, 
provides  that : 

Every  penon  (other  thAn  a  licensed  hawker  or  auctioneer)  who  shall  aeO,  or  ezpoae 
or  offer  for  sale,  in  any  place  in  the  boroagfa,  except  in  his  own  dweUing-house,  or 
shop,  or  in  a  place  appointed  by  the  corporation  a  public  market  place,  any  market- 
able commodity  (except  fresh  eggs,  butter,  and  milk)  shall,  for  every  sudi  offence, 
be  liable  to  a  penalty  not  exceeding  40s. 

The  Bolton  Improvement  Act,  1882  (45  &  46  Vict.  c.  ccxliv.)» 
s.  69,  is  as  follows : 

Notwithstanding  anything  in  the  former  Acts  contained,  the  corporation  may  from 
time  to  time,  if  they  think  fit,  grant  to  any  person  a  licence  to  sell,  or  expose  or  offer 
for  sale  in  a  place  in  the  borongh  other  thsn  in  his  own  dweUing-house  or  diop,  or  than 
in  a  place  appointed  by  the  corporation  a  public  market  place,  or  to  sell,  or  expose,  or 
offer  for  sale  from  door  to  door,  any  marketable  commodity  in  respect  of  the  sale  or 
exposure  for  sale  whereof  a  penalty  is  recoverable  under  sect.  21  of  the  Act  of  1S65, 
every  such  licence  being  granted  on  such  terms  and  conditions  as  the  coiporation 
think  fit,  and  to  endure  for  a  period  not  exceeding  twelve  months,  and  to  be  revocable 
in  such  cases  as  the  corporation  prescribe ;  and  the  coiporation  may  demand  and  take 
for  every  snch  licence  any  sum  not  exceeding  the  sums  specified  in  the  third  schednk 
of  this  Act,  and  if  any  person  does  any  act  in  contravention  of  the  hereinbefore- 
mentioned  section  of  the  Act  of  1865,  witiiout  having  obtained  such  a  licence^  or  does 
any  act  in  contravention  of,  or  omits  to  do  anything  required  by  a  licence  granted  to 
him,  he  shall  be  liable  to  a  penalty  not  exceeding  iOs.  for  every  day  on  which  any  such 
offence  is  committed  by  him,  &c 

The  Hawkers  Act,  1888  (51  &  52  Vict.  c.  38),  s.  3,  provides : 

There  shall  be  granted  to  and  paid  for  the  use  of  Her  Majesty,  her  heirs  snd  sno- 
cessors,  upon  an  Excise  licence  to  be  taken  out  annually  by  every  hawker  in  the 
United  Kingdom,  the  du^  of  2/. 
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It  iluiU  not  be  iMoeisary  for  a  lloenoe  to  be  taken  out  nnder  this  Aet  in  tlie  following     Opbnbbaw 
cuoB  t  By  any  person  selling  fish,  fmiti  Tiotnala,  or  ooal.  i^^ 

The  term  '^  Iiawker ''  in  this  Aot  is  defined  to  mean  any  person     ^^""^' 
who  travels  with  a  horse  or  other  beast  bearing  or  drawing       18S9. 
burden^  and  goes  from  place  to  place,  or  to  other  men's  houses,        — - 
carrying  to  sell,  or  ezposinff  for  E»de,  any  goods,  wares,  or  mer-     ^^^' 
chandise,  or  exposing  sam^es  or  patterns  of  any  goods,  wares,  or  ExenqttUm  m 
merchandise,  to  be  aiterwards  delivered,  and  includes  any  person  ^otoken  Act, 
who  travels  by  any  means  of  locomotion  to  any  place  in  which  he  ^^^^^^^ 
does  not  usually  reside  or  carry  on  business,  and  there  sells  or    out  Uoance ' 
exposes  for  sale  any  goods,  wares,  or  merchandise  in  or  at  any    ^t>»der  local 
house,  shop,  room,  booth,  stall,  or  other  place  whatever  hired  or  f^Z^I^^ 
used  by  him  for  that  purpose.  A^i^^md 

It  was  proved  before  the  justices  that  the  respondent  was  seen  1B82— 51  ^  62 
with  a  horse  and  cart  containing  boxes  of  dried  fish.      He     ^'^^'«^^t 
called  at  different  shops  where  he  sold  the  fish.     He  had  no 
licence  from  the  corporation  to  sell  fish. 

The  justices  dismissed  the  case  on  the  grounds  that,  inasmuch 
as  the  respondent  did  not  require  a  licence  to  hawk  fish  under 
the  Hawkers  Act,  1888,  he  was  in  the  same  position  as  if  he  had 
been  a  licensed  hawker  under  the  Hawkers  Act^  1888 ;  that  the 
local  Act  containing  an  exemption  in  favour  of  licensed  hawkers, 
it  was  not  incumbent  on  the  respondent  to  take  out  a  licence 
under  the  local  Act,  and  that  the  Hawkers  Act,  1888,  being 
passed  subsequent  to  the  local  Act^  intended  to  exempt  all 
hawkers  from  the  necessity  to  take  out  a  licence  to  hawk  fish,  and 
to  that  extent  repealed  the  local  Act  so  far  as  hawkers  of  fish 
were  concerned. 

The  question  for  the  opinion  of  the  court  is  :  Does  the  Hawkers 
Act,  1888,  avoid  the  necessity  for  the  respondent  (he  not  having 
a  licence  under  that  Act)  to  take  out  a  licence  under  the  Bolton 
Improvements  Acts,  1865  and  1882,  to  justify  such  exposure  for 
sale  as  in  the  summons  charged  ? 

Oedl  Chapman  for  the  appellant. — ^The  justices  were  wrong  in 
not  convicting  the  respondent.  The  Hawkers  Act,  1888,  only 
exempts  persons  hawkinefish  from  paving  an  Excise  licence,  and 
does  not  deal  at  all  with  licences  whicn  local  authorities  have  the 
right  to  grant.  The  persons  exempt  from  taking  out  a  licence 
for  hawking  fish  in  Bolton  are  licensed  hawkers,  and  the  respon- 
dent is  not  a  licensed  hawker^  as  appears  from  the  case.  It  was 
not  intended  that  the  Hawkers  Act,  1888,  should  repeal  the  provi- 
sions in  the  Bolton  Improvement  Acts.  General  words  in  a 
public  statute  do  not  overrule  the  custom  of  a  particular  place  or 
words  in  a  local  Act:  [Simsan  v.  Mo88f  2  B.  &  Ad.  543;  The 
Mayor  of  Leicester  v.  Burgeaa,  5  B.  &  Ad.  246 ;  Llandaff  Market 
Company  v.  Lyndon,  8  C.  B.  N.  S.  515.)  In  the  present  case 
the  words  in  the  general  Act  and  those  in  the  local  Act  can  be 
construed  together  and  do  not  conflict.  [CayIi  J.  referred  to 
Howard  v.  Lupton,  L.  Bep.  10  Q.  B.  598.] 

The  respondent  did  not  appear. 

you  XVI.  X  s; 
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Opbnshaw        Field,  J. — This  appeal  must  be  allowed.     I  have  no  doabt  as 
Oaublet      *^  *^®  construction  we  must  put  upon  the  Act.  The  justices  have 

'     refused  to  convict  the  respondent,  who  is  a  person  other  than  a 

1889.       licensed  hawker  or  auctioneer,  for  selling,  or  exposing  or  offering' 
Hawker's     ^^^  ^®'  ^^  ^^^  place  in  the  borough  except  in  his  own  dwellinn^- 
Kcence^      house  Or  shop,  or  in  a  place  appointed  by  the  corporation  a  public 
Exemption  in  market-plaoe,  a  marketable  commodity.     If  there  was  no  excep- 
vm^Pei^v  *^^^  ^  ^  licensed  hawkers,  it  is  clear  that  the  respondent  would 
forsahtnth'  come  within  sect.  21  of  the  Bolton  Improvement  Act,  1865  (28 
out  Kcence    Vict.  c.  xii.),  for  it  is  admitted  that  he  hawked  fish,  and  that  he 
Ac^B^on  ^^  ^^  licence  from  the  corporation,  and  his  argument  is  that  he 
Improvement  comes  within  the  exception.     But  then  he  has  also  to  admit  that 
Acts,  1865  and  he  has  no  Excise  licence  either,  and  he  says  that  he  is  not  bound 
^^Vid^ct^^  *^  **^®  ^^*  ^^^^  *  licence,  as  he  only  sells  fish,  and  it  is  provided 
5.'  8.    *    by  the  Hawkers  Act,  1888  (51  &  52  Vict.  c.  33),  s.  3,  sub-sect.  3, 
that  '^  it  shall  not  be  necessary  for  a  licence  to  be  taken  out  under 
this  Act  in  the  following  cases  :  By  any  person  selling  fish,  fruit, 
victuals,  or    coal.''      The   intention  of  that  section  was,   that 
hawkers  selling  fish,  &c.,  should  be  exempt  from  paying  any 
Excise  duty,  and  I  fail  to  see  why  these  sections  should  not  well 
stand  together,  as  there  is  nothing  inconsistent  in  them.  Markets 
have  been  estabUshed  in  various  places  at  very  great  expense^ 
and  persons  in  the  position  of  the  respondent  have  to  pay  not  for 
an  Excise  licence,  but  for  a  licence  from  the  authority  of  the  par- 
ticular place  in  which  they  carry  on  their  trade,  in  order  that 
these  markets  may  be  maintained.     The  exemption  under  the 
Hawkers  Act,  1888,  was  not  intended  to  apply  to  licences  of  local 
authorities^  such  as  the  Corporation  of  Bolton.     I  cannot  go  so 
far  as  to  say  that  a  person  who  has  no  licence  can  be  called  a 
licensed  hawker. 

Cave,  J. — I  am  of  the  same  opinion.  It  is  provided  by  50 
Geo.  3,  c.  41,  s.  28,  that  a  person  should  not  be  liable  to  a  penalty 
for  selling,  and  nothing  in  the  Act  should  prohibit  a  person  from 
selling,  fish,  fruit,  or  victuals  in  any  market  or  fair,  and  in  every 
city,  borough,  town  corporate,  and  market  town,  without  a 
licence.  Subsequently,  Acts  were  passed  which  imposed  Excise 
duties  on  pedlars  and  hawkers.  Then,  by  the  Pedlars  Act,  1871 
(34  &  35  Vict.  c.  96),  it  is  enacted  that  no  person  should  act  as  a 
pedlar  (which  term  included  hawkers)  without  a  certificate,  or  in 
any  district  where  he  was  not  authorised  by  his  certificate  to  act. 
The  certificate  under  that  Act  is  granted  by  the  chief  ofiicer  of 
police  of  the  district,  and  there  is  a  fee  payable  on  the  receipt  of 
the  certificate  of  ha.  A  person  having  a  pedlar's  certificate  did 
not  require  to  take  out  a  hawker's  licence  as  well,  for  by  sect.  6  it 
is  provided  that,  "  for  the  purpose  of  the  Markets  and  Fairs 
Clauses  Act,  1847,  and  any  Act  incorporating  the  same,  a  certifi- 
cate under  this  Act  shall  have  the  same  effect  within  the  district 
for  which  \b  is  granted  as  a  hawker's  licence,  and  the  term 
'  licensed  hawker '  in  the  first-mentioned  Act  shaJl  be  construed 
to  include  a  pedlar  holding  such    a    certificate."    Then,  the 
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Hawkers  Act^  1888^  consolidates  the  law  as  to  hawkers'  licences,    Qfbnbh^w 
and  provides  that  it  shall  not  be  necessary  for  a  licence  to  be  taken     q^^.. 

out  by  any  person  selling  fish,  fruit,  victuals,  or  coal.     The        " 

respondent,  therefore,  under  this  Act,  did  not  take  out  a  licence.        1889. 
But  he  is  liable  under  the  Bolton  Improvement  Acts  if  he  has  no     n^T^ 
licence^  for  the  only  exceptions  under  those  Acts  are  made  in     Uoau^-l 
favour  of  licensed  hawkers  and  auctioneers.     If  the  Legislature  Exemption  in 
had  intended  that  an  unlicensed  hawker  should  be  considered  a  ?^^p  ^?^ 
licensed  one,  it  would  have  said  so.      The  magistrates  were  for  sale  with? 
wrong  in  not  convicting  the  respondent,  and  the  appeal  must  be     out  Hcenee 

allowed.  under  bad 

A  7     77        J  •ACt — Bolton 

Appeal  avlowea.         improvement 

Solicitors  for  the  appellant,  0.  E.  Abbott  and  Holt  Beever^  for  Aete,  1865  and 
Einnell,  Bolton.  I8g?7"  *  ^2 

'  Vtet.  c.  83, 

«.  8. 
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April  30  and  May  1. 

(Before  Field  and  Cave,  JJ.) 

Chisholm  v.  Doulton.  (a) 

Nuisance — Smohe — Furnace  in  metropolis  not  consuming  smoke — 
Negligence  of  servant — Liability  of  owner — 16  ^17  Vict.  c.  128, 
«.  1. 

By  the  negligence  of  one  of  the  respondent's  servants,  bUicJc  smoke 
wa^  emitted  from  one  of  the  kilns  at  his  pottery  works,  contrary 
to  the  provisions  of  16  8f  17  Vict.  c.  28,  «.  1.  The  furnace  was 
properly  constructed,  and  neitlter  the  respondent  nor  his  foreman 
had  any  knowledge  of  the  matter,  nor  were  they  guilty  of  any 
negligence. 

Held,  that  the  offence  ereated  by  sect.  1  o/ 16  ^  17  Vict.  c.  128,  being 
a  criminal  offence,  the  respondent  could  not,  under  the  above 
circumstances,  be  convicted. 

(^  ASE  stated  by  a  metropolitan  police  magistrate  under  20  &  21 
-^     Vict.  c.  48. 

The  facts  set  out  in  the  case,  so  far  as  material  to  this  report, 
were  as  follow : — 

The  appellant  is  a  chief  inspector  of  the  metropolitan  police, 
and  the  respondent  carries  on  business  as  a  potter  in  the  High- 
street,  Lambeth. 

(a)  Reported  by  Fitcbot  Oowpib,  Esq.,  Barrister-at-Law. 

z  X  2 


676  ,      CRIMINAL  LAW  CASES. 

Obibholm         The  respondent  was  sammoned     ...     to  answer  an  infor- 

^'         mation  and  complaint  by  the  appellant  for  that  he,  on  the  18th 

_I^"'     day  of  April,  1888,  in  and  upon   certain   premises  in  his  the 

1889.       respondent's  occupation  used    for  the  purposes  of   trade   and 

^ : —       manufacture,  to  wit,  that  of  a  potter,  did   so  negligently  use 

^^iT    a  certain  furnace  employed  in  the  said  premises  that  the  smoke 

Furnace  in    arising  therefrom  was  not  effectually  consumed  or  burnt,  contrary 

metropolis  no<  to  16  &  17  Vict.  c.  128,  s.  1.     It  was  proved  that  black  smoke 

^^^!^^    was  seen  to  issue  from  No.  4  kiln  of  the  works  of  the  respondent 

NegKgence  of  at  Albert  Embankment  from  6.40  to  6.50  on  the  morning  of  the 

UMUtlif  18th  day  of  April  last. 

fno^iy  I  was  satisfied,  from  the  evidence  that  the  respondent  had 
16  (f  17  Vict,  spent  large  sums  on  having  furnaces  constructed  on  the  best 
c  128, 8  1.  tnown  principles,  and  had  done  all  in  his  power  to  have  them  so 
arranged  as  to  consume  or  bum  their  own  smoke,  and  that  he 
had  a  thoroughly  efficient  foreman  in  charge  of  the  furnaces^ 
whose  duty  it  was  to  superintend  the  stokers  and  to  see  that 
they  took  proper  care  in  lighting  and  otherwise  managing  the 
furnaces. 

It  was  also  proved  that  a  system  of  rewards  and  punishments 
had  been  instituted  under  which  fines  were  imposed  on  the  men 
when  negligent,  and  rewards  were  given  when  the  furnaces  were 
properly  worked,  and  that  the  respondent  took  no  personal  part 
in  the  management  of  the  furnaces,  and  was  altogether  ignorant 
of  the  fact  that  smoke  was  issuing  on  the  day  named. 

It  was  argaed  that  in  point  of  law  the  respondent  must  be  held 
responsible  for  the  acts  of  his  servants,  and  that  I  ought  to 
convict  him,  but  I  held  that  he  was  not  guilty  of  negligence, 
and  had  done  all  that  could  be  reasonably  expected  of  him  to 
comply  with  the  requirements  of  the  Act  of  Parliament,  and  I 
dismissed  the  summons. 

If  I  am  right  in  the  course  I  adopted  the  summons  will  stand 
dismissed,  but  if  the  court  should  hold  that  I  was  wrong,  the 
respondent  will  stand  convicted,  and  will  be  fined  40^. 

R.   J.   BiRON. 

The  case  having  been  remitted  back  to  the  magistrate  by  the 
court,  he  found  upon  the  evidence  : — 

1.  That  the  nuisance  complained  of  was  the  emission  of  black 
smoke  for  ten  minutes  on  the  18th  day  of  April. 

2.  That  the  furnace  was  properly  constructed,  and  that  the 
smoke  arose  by  the  act  of  the  stoker  or  person  who  lighted  the 
fire,  who  might  by  due  care  have  prevented  the  occurrence. 

8.  That  the  attention  of  the  foreman  was  not  called  to,  and 
that  he  had  no  personal  knowledge  of,  the  matter,  and  was  not 
guilty  of  negligence. 

4.  That  the  respondent  had  no  knowledge  of  the  matter,  and 
was  not  guilty  of  negligence. 

16  &  17  Vict.  c.  128,  s.  1,  provides  that : 

Every  furnace  employed  or  to  be  employed  in  the  metropolis  in  the  worldng  of 
engines  by  steam,  and  eyery  fumiMse  employed  or  to  be  employed  in  any  mill,  factory 
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...    or  other  bnildiDgs  used  for  the  porpoee  of  trade  or  manafactnre  within  the  Chibhouc 

metropolis    .    .    .    shall  in  all  eases  be  eonstmcted  so  as  to  consume  or  bum  the  i;. 

smoke  arisiDg  from  such  fnmaoe;  and  if  aDj  person  shall    .    .    .    within    the  Doulton. 

metropolis  use  any  such  furnace  which  shall  not  be  constructed  so  as  to  consume  or  

bum  its  own  smoke,  or  shall  so  negligently  use  any  such  furnace  as  that  the  smoke  1889. 

arising  therefrom  shall  not  be  efiFectually  consumed  or  burnt    .    .    .    without  using  '. 

the  best  practicable  meaos  for  preventing  or  counteractiog  such  smoke    .    .    .    every  Nuisance 

person  so  ofiFoDding,  being  the  owner  or  occupier  of  the  premises,  or  being  a  foreman  JStnoke— 

or  other  person  employed  by  such  owner  or  occupier,  shall  upon  a  summary  convic-  Furnace  in 

tion  for  such  o£fence  before  any  justice  or  justices  forfeit  and  pay  a  sum  not  more  than  metropolis  not 

6L  nor  less  than  40s.,  and  upon  a  second  conviction  for  such  offence  the  sum  of  lOL,  consuming 

and  for  each  subsequent  conviction  a  sum  double  the  amount  of  the  penalty  imposed  smoke 

for  the  last  preceding  conviction.  Negligence  of 

Sect.  2  contains  a  similar  provision  with  regard  to  steam  engines    ^^"L"7r 
and  furnaces  nsed  in  the  working  of  any  steam  vessel  on  the  river     owner  — 
Thames  above  London  Bridge ;  but,  in  case  of  non-compliance  16  ^  17  Vict 
with  the  requirements  of  the  section^  imposes  the  penalty  upon    ^'  ^^^'  **  ^' 
**  the  owner  or  master  or  other  person  having  charge  of  such 
veesel/* 

Scrutton  for  the  appellant. — The  question  raised  by  the  special 
case  depends  entirely  upon  the  true  construction  of  sect.  1  of 
16  &  17  Vict.  c.  128.  The  words  *' being  the  owner  or  occupier 
of  the  premises,  or  being  a  foreman  or  other  person  emplojred  by 
such  owner  or  occupier,^'  seem  to  indicate  that  a  person  in  the 
position  of  a  stoker  is  not  intended  to  be  made  liable  in  respect 
of  an  offence  under  the  section.  The  owner  uses  all  the  furnaces 
for  his  own  purposes  and  profit.  His  ignorance  of  what  is  being 
done  cannot  be  any  excuse,  and  it  is  submitted  that  even  a  pro- 
hibition to  the  workmen  to  do  a  particular  act  makes  no  difference 
in  his  liability.  This  Act  is  similar  in  principle  to  the  licensing 
Acts,  which  impose  liability  upon  a  master  for  the  acts  of  his 
servants  of  which  he  has  no  knowledge.  He  cited  the  following 
cases :  Barnes  v.  Ackroyd  (26  L.  T.  Rep.  N.  S.  692 ;  L.  Rep. 
7  Q.  B.  474^ ;  Bond  v.  Evans  (59  L.  T.  Rep.  N.  S.  411 ;  21  Q.  B. 
Div.  249) ;  milins  v.  OolUns  (29  L.  T.  Rep.  N.  S.  838;  L.  Rep. 
9  Q.  B.  292) ;  Oundy  v.  Lecocq  (51  L.  T.  Rep.  N.  S.  265 ;  13  Q.  B. 
Div.  207.) 

OhannellfQ.C  and  Freeman  for  the  respondent. — The  question 
in  this  case  depends  entirely  on  the  words  of  this  Act.  None  of 
the  cases  upon  Acts  using  the  words  "permit,^'  ''suffer,'^  or 
'' supply,' '  have  any  application  to  the  present.  Where  the 
offence  is  negligence  there  is  no  authority  to  show  that  a  person 
can  be  convicted  who  is  not  personally  in  fault.  The  person  to 
be  convicted  is  the  person  who  is  negligent,  and  it  is  found  as  a 
fact  that  neither  the  respondent  nor  his  foreman  was  negligent. 
This  is  really  a  criminal  matter,  and  prima  facie  a  man  is  not 
criminally  liable  for  the  acts  of  his  servants.  The  Legislature 
may  no  doubt  make  him  liable,  but  it  has  not  done  so  in  the 
present  case.  Sect.  2,  as  to  steamers,  is  strong  to  show  the 
meaning  of  sect.  1,  for  it  expressly  makes  the  ''  owner  or  master 
or  person  in  charge  "  liable. 

Scrutton,  in  reply,  referred  to  Reg.  v.  Stephens  (14  L.  T.  Rep. 
N.  S.  593 ;  L.  Rep.  1  Q.  B.  702). 
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Ghibholm        Fibld,  J. — My  mind  has  not  been  entirely  free  from  doubt  in 

DouLTOM      ^^^^  ^^^^  ^  ^^^^  ^^  ^^®  whole,  I  think  the  tnie  conclnsion  is  that 

'     the  magistrate  was  right,  and  that  the  respondent  cannot  be 

1889.       convicted.     The  undertaking  which  he  carries  on  is  a  very  large 

Nuisance'-   One,  and  he  must  necessanly  have  a  number  of  furnaces,  and 

Smoke—     must  iutrust  the  working  of  them  to  competent  foremen  and 

Furnace  in    men  employed  under  them.    It  is  found  as  a  fact  that  the  furnace 

^"coima^^^^  in  question  is  properly  constructed,  and  that  the  respondent  has 
moke-^     in  fact  gone  to  great  expense  in  the  construction  of  his  furnaces. 

Neghgenceqf  It  is  impossible,  however,  to  guard  against  the  action  of  the 

UMitvof  '^^^^^     "^^^  ^^^^  railway  signalmen  will  sometimes  fail  in  their 
oumer^     duty,  but  their  employers,  the  railway  company,  are  not  liable 

16  ir  17  Vicu  for  such  failure.  The  Legislature  has  no  doubt  said  in  certain 
c.  128,  *.  1.  ^jases  that  a  person  may  be  guilty  of  a  crime  without  having  a 
guilty  mind.  The  case  of  Beg.  v.  Prince  (32  L.  T.  Rep.  N.  S. 
700;  L.  Rep.  2  C.  C.  R.  154)  is  an  illustration  of  that;  but  the 
general  rule  of  the  common  law  is  that,  in  order  to  constitute  a 
criminal  offence,  the  offender  must  have  a  guilty  mind.  In  the 
present  case  the  respondent  had  proper  furnaces  and  an  efficient 
foreman;  but,  notwithstanding  that,  the  stoker  on  the  day  in 
question  was  so  negligent  that  black  smoke  was  emitted  firom 
one  of  the  kilns.  It  was  contended  that  the  respondent  was 
liable  because  he  used  the  kiln  **  for  the  purpose  of  his  trade.'' 
I  think  he  did.  If,  therefore,  this  had  been  an  action  by  a 
neighbour  for  a  nuisance,  the  respondent  would  have  been  liable. 
Bat  that  alone  does  not  constitute  the  offence  in  sect.  1.  The 
offence  is  not  '^  using,''  but  "  negligently  using "  a  furnace  so 
that  the  smoke  shall  not  be  effectually  consumed.  Suppose  that 
from  a  pure  accident  a  furnace  got  out  of  order.  There  could  be 
no  offence  under  sect.  1,  because  there  would  be  no  negligence. 
The  essence  of  the  offence  is  that  the  fnrnace  should  be  used 
negligently,  but  in  the  present  case  the  respondent  and  his 
foreman  took  all  reasonable  care.  Then,  who  is  meant  by  "  the 
person  so  offending "  f  It  is  obviously  any  person  who  shall 
"  so  negligently  use  "  a  furnace.  In  Beg.  v.  Stephens  the  judges 
carefully  guarded  themselves  against  being  supposed  to  hold 
that  a  master  was  liable  for  the  criminal  act  of  his  servant.  In 
the  present  case  the  offence  is  a  criminal  one,  and  we  must  apply 
the  general  rule.  A  difficulty  arises  from  the  words  in  sect.  1  : 
"  Every  person  so  offending  being  the  owner  or  occupier  of  the 
premises,  or  being  a  foreman  or  other  person  employed  by  such 
owner  or  occupier."  It  is  clear  that  no  person  can  be  liable 
unless  he  is  included  under  those  words;  but  under  what  circum- 
stances a  furnace  could  be  used  by  anyone  else,  I  cannot  see. 
The  conclusion  at  which  I  have  arrived  is  fortified  by  the  language 
of  sect.  2.  Sect.  1  applies  to  a  fixed  thing — a  Aimace;  but  sect.  2 
to  a  very  different  thing  —  a  thing  moving  down  the  river, 
emitting  smoke.  Who  is  made  liable  f  Not  the  stoker,  because 
it  would  evidently  be  difficult  to  find  him  out,  and  he  would  be 
unable  to  pay  the  penalty ;  but  the  '^  owner  "  or  person  in  charge 
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of  the  ressel  is  made  liable.     Comparing  the  language  of  the  two    Gbibhqlh 
sections^  it  seems  clear  that  in  sect.  1  the  Legislature  strikes  at     ^  ^* 

the  '^  person ''  who  does  the  wrongful  act,  and  in  sect.  2  at  the        ' 

''owner''  of  the  vessel.      A  difficulty  is  no  doubt  created  by        1889. 
the  clause  with  respect  to  the  penalties  for  repeated  convictions    jaJT^ 
which  might  sometimes  amount  to  large  sums  which  a  man  in  the    ^Smoke^ 
position  of  a  stoker  would  be  quite  unable  to  pay ;  but  though  I    Furnace  m 
feel  that  difficulty,  I  think  it  better  to  abide  by  the  rule  of  law,  '"^^^„"*' 
that  a  man  is  not  to  be  held  criminally  answerable  for  the  act     smoke -^ 
of  his  servant.     The  appeal  must  therefore  be  dismissed.  Negligence  of 

Gave,  J. — I  am  of  the  same  opinion.  It  is  a  rule  of  the  luMlit^Gt 
criminal  law  that  to  constitute  a  crime  there  must  be  a  condition  owner-- 
of  the  mind  to  which  blame  attaches.  There  must  be  negligence,  16  4*  17  Viet. 
malice,  or  knowledge,  or  something  of  that  description,  in  order  ^  ^^»  *  ^' 
to  establish  the  mens  rea;  but  the  condition  of  mind  of  a 
servant  cannot  be  imputed  to  his  master.  Negligence,  malice,  or 
knowledge  of  a  servant  cannot  at  common  law  be  imputed  to  his 
master.  The  same  general  rule  applies  also  to  statutory  offences. 
The  Legislature  may,  and  sometimes  does,  enact  the  contrary ; 
but  it  lies  on  those  who  contend  that  the  Legislature  has  intended 
to  do  so,  to  establish  ib  clearly.  16  &  17  Vict.  c.  128,  s.  1,  starts 
by  enacting  that  every  furnace  employed  in  buildings  used  for 
the  purpose  of  trade  or  manufacture  within  the  metropolis  ''  shall 
in  all  cases  be  constructed  or  altered  so  as  to  consume  or  bum 
the  smoke  arising  from  such  furnace.''  Then  comes  the  part  as 
to  penalties :  "  If  any  person  shall  •  .  .  use  any  such 
furnace  which  shall  not  be  constructed  so  as  to  consume  or  bum 
its  own  smoke."  There  no  condition  of  the  mind  is  required  as 
an  element  of  the  offence.  The  proprietor,  although  he  may 
not  be  cognisant  that  a  furnace  does  not  consume  its  own  smoke, 
is  nevertheless  liable.  The  next  part  of  the  section,  however,  is 
different,  because  it  introduces  a  condition  of  the  miud  as  an 
element  of  the  offence  by  the  use  of  the  word  ''  negligently." 
That  requires  a  particular  frame  of  miud,  and,  although  some  of 
the  licensing  decisions  have  established  that  a  master  may  be 
held  liable  for  an  act  of  his  servant  of  which  he  was  ignorant,  yet 
it  is  nowhere  laid  down  that  a  master  is  so  liable  when  negligence 
is  an  ingredient  of  the  offence.  There  is,  in  my  opinion,  nothing 
to  make  him  liable  in  the  words  ''  being  the  owner  or  occupier  of 
the  premises,  or  being  a  foreman  or  other  person  employed  by 
such  owner  or  occupier."  The  owner  would  no  doubt  be  liable 
for  negligently  using  a  furnace  so  as  not  to  consume  its  own 
smoke,  if  there  were  any  negligence  on  his  part ;  if,  for  example, 
he  employed  a  person  as  stoker  who  was  not  qualified,  or  if  he 
neglected  to  supply  him  with  the  necessary  implements,  or  if  he 
continued  to  employ  a  man  after  he  had  shown  nimself  incapable. 
It  was  suggested  that  the  penalty  was  one  which  could  not 
possibly  be  paid  by  a  man  in  the  position  of  a  stoker ;  but  it 
seems  to  me  that,  irom  the  words  1  have  just  read,  the  Legis* 
latnre  must  have  contemplated  that  such  a  person  might  be 
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Ohuhouc    convicted.     Bat  the  case  is  stronger  because  sect.  2,  where  ihe 
DoTOioif.    ^Sn^^®  ^  altered^  as  it  seems  to  me,  for  the  express  purpose  of 

'     making  the  owner  liable.     There  is  in  that  section  no  proTision 

1889.       for  punishing  the  stoker,  and  the  negligence  is  meant  to   be 

NtUsmce—    ^P'^*®^  ^  *^®  owner  or  master.    The  fiict,  however,  that  the 

Smoke^     Legislature  has  so  altered  the  language  is  a  strong  reason  for 

^^lamacein    not  putting  the  same  construction  upon  sect.  1.    I  cannot  see 

""coi^SnT'  ^^y  ^*  should  be  altered,  except  to  emphasise  the  distinction.  ^   I 

tmoke^     think  the  magistrate  came  to  a  right  conclusion,  and  his  decision 

NegKgenu  cf  must  be  affirmed. 

nMitvqf  Appeal  dismissed, 

owner -^         Solicitors  for  the  appellant,  W (miner  and  Son. 

16  {r  17  VieL      Solicitors  for  the  respondent,  Vandercom  and  Co. 
c  128, «.  1.  V  f 


QUEEN'S  BENCH  DIVISION. 

Thv/reday^  May  23. 

(Before  Mathbw  and  Grantham,  J  J.) 

Bjbg.  v.  Thb  Justices  of  Kbsteven.  (a) 

Police — Occasional  duties — Execution  of  duty  as  constables'-^ 
Stamping  of  weights  and  measures — Fees  for — Fees  received  by 
police  in  execution  of  duty — 61  Vict,  c.  ta?.,  s.  3. 

The  police  who  are  appointed  to  carry  out  the  provisions  of  the 
Weights  and  Measures  Act,  1878,  are  not,  when  so  acting, 
engaged  as  constables  in  the  execution  of  their  duty. 

A  private  Act  authorised  justices  in  qva/rter  sessions  to  direct  thai 
fees  paid  to  the  police  in  tlie  performance  of  occasional  duties, 
or  in  the  execution  of  their  duty  for  which  a  fee  was  receivable, 
should  be  paid  to  the  Police  Superannuation  Fund. 

Held,  that  the  fees  paid  to  the  police  appointed  to  carry  out  the 
provisions  of  the  Weights  and  Measures  Act,  1878,  were  not  fees 
paid  to  them  in  the  execution  of  their  duty,  and  consequently 
could  not  be  carried  to  the  credit  of  the  Police  Superannuation 
Fund,  but  were  properly  payable  to  the  credit  of  the  county 
rate. 

HIS  was  a  rule  nisi  for  a  certiorari  to  bring  up  two  orders 
made  by  the  justices  in  quarter  sessions  for  the  parts  of 
Kesteyen,  in  the  county  of  Lincoln,  to  be  quashed. 

(a)  Reported  by  W.  P.  EnsBunr,  Eoq^  Buriatei^i-Law. 
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In  July,  1857^  it  was  resolved  by  the  Conrt  of  Quarter  Sessions        Rw. 
for  the  parts  of  Kesteven  that  the  examination  of  weights  and  ^^  j^gxicw 
measures  should  be  placed  in  the  hands  of  the  police ;  and  down  of  Ejestbvbn. 

to  the  present  time  the  various  superintendents  of  police  divisions        

have    been    invariably    appointed  inspectors    of    weights   and       ^^^' 
measures  in  those  divisions.     The  appointment  of  such  superin-     PoUce^ 
tendents  is  vested  in  the  chief  constable  for  the  county.  Occadoml 

Sect.  47  of  41  &  42  Vict.  c.  49  (the  Weights  and  Measures    ^^r 
Actj  1878)  provides  that  inspectors  of  weights  and  measures   w^lSum^ 
shaU  pay  over  the  fees  to  the  treasurer  of  the  county  rate.  meaauna^ 

In  1888  the  Lincolnshire  Police  Superannuation  Act,  1888  (51    ^^^J^  ^ 
Vict.  c.  ix.)  was  passed,  which  in  sect.  3  provides  that  anutableB-^ 

51  Vict»  Cm  ix 
The  josticeB  of  the  peace  for  the  said  several  diTieions  respectiyely  in  general  or  ^^  3        *' 

qnarter  seseione  or  speoial  sessions,  or  any  adjournment  thereof,  assembled  may  from 

time  to  time  direct  that  all  or  any  part  of  the  fees  receiyed  by  constables  belonging  to 

the  police  force  of  the  said  respecnve  divisions  for  the  service  of  summonses,  or  for 

the  execution  of  warrants  granted  by  any  justice  of  the  peace,  court  of  summary 

jurisdiction,  County  Court,  or  any  other  court,  or  magistrate,  or  for  the  performance 

of  any  duties  in  relation  to  coroners,  or  for  the  performance  of  any  other  occasional 

duties,  or  of  any  act  in  tiie  execution  of  their  duty  for  which  a  fee  is  received,  shall 

(notwithstanding  anything  in  any  other  Act  of  Parliament)  be  carried  to  the  credit  of 

and  dealt  witib  and  applied  as  part  of  the  superannuation  fund. 

In  1888  a  sum  of  41 Z.  28.  5d.  was  paid  over  by  the  inspectors 
of  weights  and  measures  to  the  treasurer  of  the  Police  Superan- 
nuation Fund. 

In  consequence  of  such  parent  the  Court  of  Greneral 
Quarter  Sessions  for  the  parts  of  Kesteven  made,  on  the  17th  day 
of  October,  1888,  the  following  order : 

Weights  and  Measures.~Ordered  that  the  ixupeotors  of  weights  and  measures  do 
forthwith  pay  to  the  treasurer  of  the  parts  of  Kesteven  to  the  credit  of  the  county 
rate  the  sum  of  41/.  2s.  5dL  fees  received  by  them  for  stamping  weights  and 
measures,  and  which  it  appears  they  have  paid  in  error  to  the  treasurer  of  the  Police 
Superannuation  Fund. 

A  difference  of  opinion  having  arisen  between  the  county 
treasurer  and  the  Police  Superannuation  Committee,  as  to  whether 
the  fees  received  for  the  inspection  of  weights  and  measures  did 
or  did  not  pass  to  the  Police  Superannuation  Fund  under  the 
provisions  of  sect.  3  of  the  Lincolnshire  Police  Superannuation 
Act,  1888  {ubi  svp,),  on  the  15th  day  of  January,  1889,  at  an 
adjourned  G-eneral  Quarter  Session,  it  was  ordered  as  follows  : 

It  is  ordered  that  the  clerk  of  the  peace  do  infotm  the  Police  Saperannuation  Com- 
mittee that  tills  court,  after  reading  the  committee's  report  and  the  case  and  opinion 
of  ootmsel  therein  referred  to,  sees  no  reason  for  departing  from  the  order  made  at  the 
OctobOT  sessions,  and  that  tills  court  abides  by  that  order. 

The  Police  Superannuation  Committee  then  obtained  a  rule  nisi 
to  bring  up  the  orders  of  the  17th  day  of  October,  1888,  and  the 
16th  day  of  January,  1889,  to  be  quashed. 

F.  0.  Oare,  for  the  justices,  showed  cause. — There  is  a  pre- 
liminary objection  that  these  orders  complained  of  are  not  of  such 
a  nature  as  to  be  the  subject-matter  of  a  certiorari ;  but  that 
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R»».  objection  is  waived  in  order  to  arrive  at  a  decision  on  the  merits 
Thi  Jusncis  ^^  *^®  important  point.  The  orders  are  good,  and  ought  not  to 
OF  Ebstbykn.  b®  qnashed.     The  question  here  is^  whether  the  fees  earned  by 

the  police  in  carrying  out  the  Weights  and  Measures  Act  are 

^f^       such  as  are  earned  by  them  in  the  execution  of  their  duty,  so  as 
Poitce—      ^  he  properly  devoted  to  the  purposes  of  the  superannuation  fond 
OccaMonal    under  sect.  3  of  51  Vict.  c.  ix.     The  justices  have  thought  not ; 
^^^"Z     and  it  is  submitted  that  they  are  right.     These  fees  are  not 
weights  and   received  by  the  police  superintendents,  though  acting  under  the 
measures-    orders  of  the  chief  constable  for  the  county,  as  police  in  the 
^^y^^^  execution  of  their  duty   as  constables,   but    as  inspectors    of 
constaJbks^  Weights  and  measures.     Though  the  justices  have  resolved  as  a 
51  Vict.  c.  wr.,  matter  of  fact  that  the  police  shall  carry  out  the  provisions  of 
'*  ^'        the   various  Weights   and  Measures  Acts,  yet   they    are  not 
absolutely  bound  to  do  so.     These  fees  are  not  earned  by  the 
police  in  the  execution  of  their  ordinary  or  occasional  duties,  and 
so  are  properly  devoted  by  order  of  quarter  sessions  to  the  pur- 
poses of  the  county  rate. 

Paterson  in  support. — These  orders  were  wrongly  made,  and 
ought  to  be  quashed.  The  police  for  many  years  have  been 
appointed  by  tne  justices  to  carry  out  the  Weights  and  Measures 
Acts.  It  is  part  of  the  duty  of  the  police  in  Lincolnshire  to 
examine  and  stamp  all  weights  and  measures.  The  police  are 
practically  appointed  by  the  chief  constable,  and  are  bound  to 
conform  to  his  orders.  One  of  his  orders  (in  accordance  with  a 
resolution  of  quarter  sessions)  is  that  certain  members  of  the 
force  shall  carry  out  the  provisions  of  the  Weights  and  Measures 
Acts.  The  fees,  therefore,  earned  by  the  police  in  carrying  out 
such  orders  are  earned  by  them  in  the  execution  of  their  duty, 
and  so  are  properly  carried  to  the  account  of  the  Superanuation 
Fund,'^under  sect.  3  of  the  Police  Superannuation  Act,  1888,  and 
not  to  the  county  rate.  These  fees  are  paid  to  them  as  con- 
stables, though  they  do  not  provide  the  machinery  for  carrying 
out  the  Acts.  The  police  earn  these  fees  qua  constables,  for 
unless  they  were  constables  they  could  not  earn  them  at  all. 

Mathew,  J. — I  have  come  to  the  conclusion  that  the  conten- 
tion of  Mr.  Gore  in  showing  cause  against  this  rule  is  right, 
because  any  other  construction  would  attribute  to  the  Legislature 
a  very  short-sighted  view.  They  were  dealing  with  special 
duties  imposed  on  the  police.  If  the  Lincolnshire  Police  Super- 
annuation Act,  1888,  received  the  construction  sought  to  be  put 
upon  it  by  Mr.  Paterson,  it  would  be  possible  for  the  county 
magistrates  to  evade  the  Act  altogether  by  appointing  persons 
who  are  not  constables  to  carry  out  the  Weights  and  Measures 
Act;  but  I  do  not  think  that  this  was  contemplated  by  the 
Legislature.  I  construe  this  sect.  3  of  51  Yict.  c.  ix.  as  direct- 
ing how  fees  shall  be  disposed  of  which  are  received  by  con- 
stables in  the  discharge  of  their  duty  as  constables.  The  fees  in 
question,  received  for  stamping  weights  and  measures,  are  not 
received  by  the  police  in  discharge  of  their  duties  as  constables^ 
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but  in  discharge  of  their  daties  as  inspeotors  of  weights  and        R>o- 

measures.         ^      ^  ,  ,  Thb  Jwtiobb 

G-BANTHAM^  J.—- 1  am  of  the  same  opinion.  of  Ebstiven. 

Rule  discharged.  

Solicitors  for  the   applicants,  Page    and  Scorer,  for   /.  and 

A.  Burton  and  Scorer,  Lincoln.  Poiice^ 

Solicitors  for  the  respondents^  Peacocks  and  Ooddard.  Ocoa$ional 

Stamping 
wmgkUcmd 

Execution  qf 

duty  as 

anutableS'^ 

51  Vict.  c.  is^ 

«.  8. 
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April  11  a/nd  May  18,  1889. 

(Before  Lord  Colsbidgb,  G.J.,  and  Hawkins,  J.) 

Ford  (app.)  v.  Wilbt  (resp.).  (a) 

OrueUy  to  amAmals — Dishomvng  cattle — Mens  rea — Honed  belief 
in  operation  benefitting  animals — 12  ^  13  Vict.  c.  92,  s.  2. 

Ths  practice  of  dishorning  cattle  is  a  cruel,  unreasonable,  and 
unnecessary  abuse  of  the  animals  operated  upon,  aiid  is  there- 
fore  illegal. 

The  respondent  was  proseciUed  under  sect.  2  o/12  ^  18  Vict.  c.  92, 
for  that  he  did  ilUtreat,  abuse,  and  torture,  and  cause  to  be  ill- 
treated,  abused,  and  tortured  thirty-two  oxen  in  the  month  of 
October,  1888,  by  causing  to  be  performed  upon  them  the  opera- 
tion of  dishoTTdng,  It  was  adrmtted  that  the  operation  was 
performed.  Evidence  was  given  to  prove  the  extreme  cruelty  of 
the  operation  and  the  intense  suffering  caused  by  it;  but  the 
magistrates  dismissed  the  information  upon  the  ground  that  the 
respondent  had  no  cruel  intention  in  performing  the  operation, 
but  that  he  acted  under  the  honest  belief  that  it  was  for  the  benefit 
of  the  animals  themselves  as  well  as  for  the  benefit  of  himself, 
and  that  the  object  he  had  in  view  could  not  be  attained  by  any 
other  known  method. 

"Held,  that  the  operation  of  dishorning  cattle  was  a  cruel  abuse  of 
the  animals  within  the  meaning  of  the  section,  and  was  unjusti- 
fiable, and  that  the  respondent  ought  to  have  been  convicted. 

CASE  stated  by  five  justices  of  the  peace  for  the  connty  of 
Norfolk:— 
1.  At  a  court  of  summary  jurisdiction  holden  at  Blofield,  in  the 
county  of  Norfolk^  on  the  26th  day  of  November,  1888,  the 

(a)  Reported  by  Hnxr  LnoB,  Bsq.,  Berrirter-et-Law. 
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FoBD  appellant  proseonted  the  respondent  nnder  12  &  13  Yict.  c.  92, 

^^'  s.  2,  in  two  separate  informations,  for  that  he,  the  respondent  did 

'  ill-treat,  abnse,  and  torture,  and  canse  to  be  ill-treated,  abused, 

1889.  and  tortured,  sixteen  oxen  on  the  5th,  and  sixteen  other  oxen  on 

^-T- ,  the  15th  day  of  October,  1888. 


antmat 


^gj,        2.  On  behalf  of  the  respondent  it  was  admitted  that  he  had 
Dishorning    causod  to  be  performed  the  operation  of  dishorning  upon  the  said 
^^^urJ^^^^^  animals  on  the  days  named,  and  in  the  manner  by  which  dis- 
benefit  *u>     homing  is  usually  performed. 

ammah^  3.  lu  support  of  the  prosccution  it  was  contended  that  the 
^^  %^  ^^r  ^^  operation  inevitably  caused  severe  pain  and  suffering,  and 
'  '*  '  that  the  torture  caused  thereby  continued  for  several  days ;  that 
the  operation  was  unjustifiable,  because  it  was  not  absolutely 
necessary  for  the  benefit  of  the  animals  themselves  nor  for  the 
owners  of  the  animals,  especially  as  the  results  of  dishorning 
could  be  obtained  by  other  measures  which  did  not  entail 
cruelty;  and  that  neither  the  respondent  nor  other  Norfolk 
farmers,  nor  farmers  throughout  England  had  practised  dishorning 
during  twenty  vears  until  lately,  and  that  such  practice  is  even 
now  not  carried  on  in  any  EngUsh  county  except  Norfolk ;  that 
the  operation  was  not  performed  to  secure  any  advantage  to  the 
public  in  general,  but  only  for  the  ulterior  purpose  of  securing 
large  pecuniary  profits  to  the  dealers,  or  enabling  the  farmers  to 
stow  larger  numbers  of  cattle  in  their  strawyards,  instead  of 
enlarging  their  yards  for  the  accommodation  of  such  larger 
number  of  cattle ;  that  the  practice  of  dishorning  did  not  improve 
the  quality  of  the  flesh  for  food ;  and  that  therefore  dishorning, 
except  for  surgical  purposes,  was  an  offence  within  the  meaning 
of  the  statute.  In  support  of  this  contention  the  following 
evidence  was  adduced  : — 

A  large  body  of  scientific  evidence  was  given  by  presidents, 
principals,  fellows,  professors,  and  members  of  Royal  veterinary 
colleges  tiiroughout  England,  Scotland,  and  Ireland,  and  also 
by  practising  veterinary  surgeons,  which  showed  the  extreme 
cruelty  of  the  operation  and  the  fearful  pain  caused  by  it,  and 
Professor  Walley,  for  many  years  Principal  of  the  Royal  (Dick's) 
Veterinary  College,  Edinburgh,  produced  a  section  of  an  ampu- 
tated horn,  and  in  his  evidence  said,  ^'  Every  tooth  of  the  saw  as 
it  tears  through  this  structure  causes  excruciating  pain,  and  the 
inflammation  following  the  operation  produces  great  and  pro- 
longed suffering.'' 

(A  summary  of  this  evidence  adduced  for  the  prosecution,  and 
of  the  evidence  adduced  for  the  defence,  will  be  found  in  the 
judgment  of  the  Lord  Chief  Justice.) 

4.  It  was  contended,  on  behalf  of  the  respondent,  that  a 
painful  operation  performed  on  an  animal  for  its  own  benefit,  or  to 
render  it  more  serviceable  to  mankind,  was  justifiable ;  that  the  opera- 
tion of  dishorning  cattle  was  a  benefit  to  the  animals  themselves, 
by  preventing  them  being  seriously  injured  by  each  other's  horns, 
and  also  rendered  them  more  serviceable  to  mankind  and  valuable 
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to  their  owners ;  that  therefore  the  pain  inflicted  by  the  operation       Fobd 
(which  the  respondent  contended  was  of  short  daration  only)      yr^L^ 

was  for  a  legitimate  pnrpose  and  justifiable  ;  but  that,  whether        * 

this  was  so  or  not,  the  section  does  not  apply  (to  quote  the  words        1889. 
of  Wills,  J.,  in  the  case  of  Lewis  v.  Fermor)  {ubi  infra)  if  there  is     /CIT 
an  honest  belief  that  that  which  is  done  will  benefit  the  animal     aninJL-^ 
itself,  or  be  good  for  mankind ;  that  in  performing  this  operation    Dishorning 
the  defendant  was  acting  in  accordance  with  the  practice  of  the  """i^ j?^"**' 
district  in  which  he  lived,  where  there  is  a  very  widespread  belief     henljUto 
in   its  utility;    that  the  same  beneficial  results  could  not  be     animals-^ 
attained  by  merely  cutting  oflF  a  small  portion  of  the  horn,  and  ^^^oi^,^' 
aflSxing  a  tip  or  ball  to  it,  as  contended  by  the  prosecution,  nor  '  '  ' 

by  any  other  known  method ;  that  the  suppression  of  the  practice 
would  lead  to  great  loss  to  the  country ;  that  the  advantages 
obtained  by  the  practice  were  in  excess  and  out  of  proportion  to 
the  pain  inflicted  thereby,  and  which  pain  was  not  a  tithe  of  what 
the  animals  would  inflict  on  each  other  by  their  horns ;  and  that 
no  offence  had  been  committed  within  the  meaning  of  the  statute. 

In  support  of  this  contention  the  respondent's  solicitor  cited 
the  cases  of  Manning  v.  Murphy  and  Lewis  v.  Fermor  (both  vhi 
infra)y  and  the  following  evidence  was  then  given  for  the  defence. 
(A  large  number  of  farmers,  many  of  whom  practised  dishorning, 
were  examined  for  the  defence,  the  general  effect  of  whose 
ovidence  was  that,  although  the  operation  was  undoubtedly 
painful,  it  made  the  cattle  graze  better ;  it  made  them  docile,  and 
altered  their  character,  and  butchers  pay  more  for  polled  than 
for  horned  beasts;  it  prevented  them  from  injuring  each  other 
by  goring ;  that  more  cattle  could  be  packed  in  strawyards  and 
in  railway  trucks ;  that,  in  fact,  the  operation  added  from  IZ.  to 
2Z.  to  the  value  of  each  beast,  and  that  the  same  results  could  not 
be  attained  by  tipping  or  by  any  other  known  method.) 

5.  The  justices  were  of  opinion  that  the  appellant  had  proved 
that  the  dishorning  of  cattle  in  these  cases  had  caused  consider- 
able pain  and  suffering  to  the  animals. 

They  were  satisfied  that  the  respondent  had  exercised  ordinary 
care  in  the  performance  of  the  operation. 

They  considered  it  as  proved  that  the  practice  of  dishorning 
cattle  had  been  carried  on  in  a  part  of  the  county  of  Norfolk  to 
a  considerable  extent  during  the  past  three  or  four  years. 

Also  that  the  results  attained  by  dishorning  could  not  be 
attained  by  merely  tipping  the  horns,  as  suggested  by  some  of 
the  witnesses  called  by  the  appellant. 

They  did  not  believe  that  the  respondent  had  any  cruel  inten- 
tion in  performing  the  operation,  but  that  he  acted  under  the 
honest  belief  that  it  was  for  the  benefit  of  the  animals  themselves, 
and  as  well  for  the  benefit  of  himself  as  a  grazier,  and  that  the 
object  he  had  in  view  could  not  be  attained  by  any  other  known 
method. 

They  accordingly  dismissed  the  information  laid  against  him, 
without  costs. 


686  CBIHINAL  LAW  CASES. 

FoBD  They  were  of  opinion  that,  upon  the  evidence  adduced  by  the 

y,^'  appellant^  it  is  advisable  in  dishorning  cattle  that  the  operation 

'  should  be  performed  at  an  early  age.    The  following  is  the  qaes- 

1889.  tion  for  the  opinion  of  the  court — 

^  "T"  Is  the  operation  of  dishorning  cattle,  as  proved  to  have  been 

anim^-^  performed  in  this  case,  justifiable,  having  regard  to  sect.  2  of 

Dishorning     12  &  13  Viot.  C.  92  ? 

^^^b^e^r^^     If  not,  the  case  is  to  be  remitted  to  the  justices  with  the  opinion 
benefit  u>      of  the  court.     If  it  is,  the  dismissal  is  to  stand. 
animah^         Sect.  2  of  12  &  13  Vict.  c.  92,  enacts  that : 

12  Sc  13  Vict 
&  92  f  2   '      ^  ^y  person  shall  from  and  after  the  passing  of  this  Act  croelly  beat,  ill-treat,  oTer- 

*    '    '      driye,  abuse,  or  torture,  or  cause  or  procure  to  be  cruelly  beaten,  ill-treated,  0Ter« 

driyen,  abused,  or  tortured,  any  animal,  eyery  such  offender  shall  for  eyery  such 

offence  forfeit  and  pay  a  penalty  not  exceeding  fiye  pounds. 

Lvmley  Smith,  Q.C.  {Oolam  with  him)  for  the  appellant. — ^The 
material  sections  of  the  Act  are  sects.  2  and  29.     Sect.  2  imposes 
a  penalty  for  cruelty  to  animals,  and  sect.  29  gives  a  definition 
of  animals,  which  includes  oxen  and  cows.     The  present  Act  was 
passed  in  substitution  for  the  Act  5  &  6  Will.  4,  c.  59,  sect.  2  of 
which  imposed  a  penalty  for  ^'  wantonly ''  and  cruelly  beating 
an  animal.     The  later  Act  omits  the  word  ''  wantonly,^'  and  this 
shows  the  intention  of  the  Legislature  to  be  that  there  may  be  a 
conviction  for  cruelty  under  the  present  Act,  although  the  act 
was  not  done  ''  wantonly .^^     It  is  not  necessary  for  a  conviction 
that  the  person  should  do  the  act,  with  which  he  is  charged,  for 
the  purpose  of  inflicting  cruelty ;  it  is  enoagh  if  the  act  inflicts 
cruelty,  provided  it  is  not  necessary.     This  operation  causes  great 
pain  and  suffering  to  the  animals,  and  the  mere  fact  that  this 
practice  prevails  only  in  a  part   of   Norfolk  shows  that  it  is 
not  necessary  in  other    parts    of    England,  and  therefore  not 
necessary  at  all.     Under  the  Act  it  is  cruelty  unless  it  is  reason- 
able  or  necessary ;  it  is  not  reasonable,  because  it  causes  undue 
pain  having  regard  to  the  results  attained ;  it  is  not  necessary 
and  is  not  for  the  benefit  of  the  animals,  as  it  does  not  increase 
their  happiness.     It  is  simply  a  matter  of  pounds,  shillings,  and 
pence ;  if  a  farmer  has  not  room  in  his  yards,  he  can  build  larger 
yards  with  more  room  in  them.     The  finding  of  the  magistrates 
about  "  honest  belief  is  founded  upon  some  dicta  in  one  of  the 
cases,  but  honest  belief  is  not  sufficient.     Castration  of  a  horse  is 
necessary,  as  it  is  found  that  horses  are  not  fitted  for  draught  pur- 
poses without  it,  and  this  is  done  for  the  public  good;  so  firing  is 
a  medical  operation  and  is  justifiable.     It  is  immaterial  that  this 
was  done  for  the  purposes  of  business  or  profit,  it  is  enough  if  it 
is  cruelty.    In  Murphy  v.  Manning  (36  L.  T.  Kep.  N.  S.  592 ; 
2  Ex.  Div.  307),  it  was  held  that  cutting  the  combs  of  cocks  was 
cruelty  within  the  section,  and  there  the  act  was  done,  not  for  the 
purpose  of  inflicting  cruelty,  but  to  make  the  cocks  more  valuable, 
so  that  the  fact  of  the  operating  adding  to  the  value  was  held 
not  to  be  a  justification.     The  proper  criterion  is  that  the  opera- 
tion must  be  on  such  an  occasion  as  is  reasonable,  having  regard 
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to  all  the  oiroumstances  of  the  case.     There  are  two  decisions       Fobd 
upon  the  point  in  Ireland  which  point  in  opposite  directions.     In      w«»v 
Brady  v.  McArgU  (15  Cox  0.  C.  516;  14  L.  Rep.  Ir.  174),       _""• 
decided  by  the  Excheqaer  Division  in  Ireland  in  1884,  the  Court        1889. 
(Dowse,  B.,  and  Andrews,  J.)  held  that  dishorning  cattle  was     q^I^  ^q 
cruelty  within  the  section.     The  second  case,  Oallaghan  v.  The     animaU" 
Society  for  the  Prevention  of  Cruelty  to  Animals  (16  Cox  C.  C.  101 ;    Dishorning 
19   L.   Rep.   Ir.  325),   was  decided  in  1885    by  the  Common  ''"'"^jj^f ^"*'' 
Pleas  Division,  and  the  Court  (Morris,  C.  J.,  and  Harrison  and      ben^  to 
Murphy,  J  J.)   there  held  that  dishorning  was  lawful,  but  the     animais-^ 
justices  had  found  that  the  pain  inflicted  was  very  small  compared  ^^  ^^  ^  ^' 
with  the  benefit  derived,  and  therefore  the  justices  stated  the  case     ^    •  *  ' 
out  of  court.  In  Lewis  v.  Fermor  (16  Cox  C.  C.  176 ;  56  L.  T.  Rep. 
N,  S.  236;  18  Q.  B.  Div.  532),  the  head-note  lays  down  what  I 
submit  is  the  law,  that  a  person  who,  with  reasonable  care  and  skill, 
performs  on  an  animal  a  painful  operation,  which  is  customary  and 
is  performed  bond  fide  ior  the  purpose  of  benefitting  the  owner  by 
increasing  the  value  of  the  animal,  is  not  gniltj  of  cruelty.     That 
case,  however,  is  altogether  different  from  the  present. 

Winch,  Q.C.  (with  whom  was  Henry  Winch,  Jun.)  for  the  respon- 
dent.— It  will  be  sufficient  for  the  purpose  of  the  respondent,  if 
this  case  can,  as  I  submit  it  can,  be  brought  within  the  definition 
given  by  Grove,  J.  in  Swan  v.  Saunders  (44  L.  T.  Rep.  N.  S. 
424 ;  50  L.  J.  67,  M.  C),  namely,  that  cruelty  is  '^  unnecessary 
ill-usage  by  which  the  animal  substantially  suffers.'^  Upon  the 
findings  of  the  magistrates  here  the  conclusion  was  right.  Was 
this  operation  unnecessary  ?  I  admit  the  abuse,  but  the  operation 
was  necessary  to  prevent  goring  in  the  yard  or  in  travelling.  The 

2uestion  is  whether  it  is  a  benefit  to  the  animals  themselves.  Mr. 
ilare  Sowell  Read  distinctly  says  it  is  a  benefit  to  the  animals 
themselves.  If  both  the  animal  and  man  are  benefited  by  it,  then 
it  cannot  be  said  to  be  unnecessary.  In  the  Scotch  case  of 
Benton  v.  Wilson  (15  Court  of  Sessions,  Justiciary  Cases,  84),  it 
was  held  (in  1888)  that  dishorning  was  lawful,  as  the  operation 
was  a  customary  operation  for  a  legitimate  and  useful  purpose. 
Lord  Young  there  said :  '^  I  am  of  opinion,  therefore,  witnout  any 
doubt  or  hesitation,  that  the  practice  of  dishorning  is  not  a  case 
of  cruelty  within  this  Act  of  Parliament  ...  it  is  sufficient 
for  my  judgment  that  this  is  not  a  case  to  which  the  statute 
applies.  It  will  certainly  apply  to  wanton  and  vicious  cruelty, 
where  to  cause  suffering  to  the  animal  is  the  purpose  for  which 
the  thing  is  done ; ''  and  Lord  McLaren  gives  judgment  to  the 
same  effect.  That  case  goes  further  than  merely  justifying  the 
practice  of  dishorning.  [Lord  Coleridge,  C.J. — The  benefit  and 
pain  must  be  to  the  same  creature,  the  person  who  suffers  must 
be  the  person  who  benefits.]  At  present  we  have  got  dishorning 
lawful  in  Scotland,  and  lawful  in  Ireland  according  to  the  latest 
case  of  Gallaghan  v.  The  Society  for  the  Prevention  of  Cruelty  to 
Animals  {libi  sup.),  where  it  has  been  performed  for  thirty  years. 
That  case  cannot  be  distinguished  from  the  present  one.    In 
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FoBD       Brady  v.  McArgle  {uhi  sup.)  the  decision  was  no  doabt  riglitj  aa 
^'  there  the  justices  found  as  a  fact  that  the  act  done  was  anneoes- 

'       sary.    In  Oallaghan  v.  The  Society  for  the  Prevention  of  OrueUy 

1889.       to  Animals  {vhi  svp.)  Morris,  C.J.  says, ''  I  am  of  opinion  that 

"T"        dishorning  of  cattle,  skilfully  and  properly  performed,  is  not  an 

animals-^    ofFence  within  the  12  &  13  Vict.  c.  92,  s.  2.    That  Act  was  directed 

Dishorning    altogether  against  acts  of  cruelty.'^     In  Murphy  v.  Manning  {ubi 

^^Mifr^^  »Mp.)  Kelly,  C.B.  says,  ^' As  it  does  not  fit  the  animal  for  the  use 

len^^to     of  °^*^  ^^  for  ^^y  other  lawful  or  proper  purpose,  it  is  wholly 

animait^     unjustifiable,  and  is   a   criminal  act  which  comes  within    the 

12  i"  13  Vi^*-  statute."     That  is  totally  different  from  the  present  case,  as  dis- 

^'     ' ''  *     horning  fits  the  animal  for  the  use  of  man ;  and  Cleasby,  B.  says, 

^'  Undoubtedly  every  treatment  of  an  animal  which  inflicts  pain^ 

even  the  great  pain  of  mutilation,  and  which  is  cruel  in  the 

ordinary  sense  of  the  word,  is  not  necessarily  within  the  Act.'' 

In  Swam,  v.  Saunders  {ubi  sup.)  Grove,  J.  says :  "  Cruelty  has 

been  defined  as  the  unnecessary  abuse  of  an  animal.     I  should 

prefer  to  define  the  word  as  unnecessary  ill-usage  by  which  the 

animal  substantially  suffers."     This  definition  is   substantially 

supported  by  Lindley,  J.  in  the  same  case.     Lewis  v.  Fermor 

{uoi  sup.)  also  is  in  my  favour. 

Lvmley  Smithy  Q.O.  in  reply. 

Owr.  adv.  vulL 
April  16. — Lord  Colbeidgb,  C.J. — We  have  clearly  made  up 
our  minds  to  give  judgment  reversing  the  judgment  of  the 
magistrates,  and  holding  distinctly  that  the  practice  of  dishorning 
is  unlawful,  and  we  think  it  important  to  give  our  judgment  to 
that  effect  at  once ;  but,  as  we  differ  from  several  judges,  we  think 
it  only  respectful  to  them  to  show  that  we  have  considered  every- 
thing that  they  have  said,  and  therefore  we  will  put  our  judgment 
into  writing,  and  deliver  it  next  sittings. 

May  18. — The  following  written  judgments  were  delivered  : 
Lord  CoLEBiDGE,  C.J. — Having  had  the  advantage  of  reading 
what  my  learned  brother  Hawkins  has  written  upon  this  case, 
with  the  whole  of  which,  both  in  substance  and  expression, 
I  entirely  concur,  and  to  which  I  refer  for  a  statement  of  the  facts, 
I  should  not  have  written  anything  myself  but  for  the  importance 
of  the  case,  and  the  fact  that  we  appear,  perhaps  more  than 
appear,  to  be  differing  from  several  authorities  greatly  to  be 
respected  by  any  judge  sitting  in  this  place.  The  charge  is  one 
under  12  &  13  Yict.  c.  92,  s.  2,  the  important  words  of  which  are 
"  cruelly  abuse  or  torture,  or  cause  or  procure  to  be  cruelly  abused 
or  tortured,'^  and  the  question  is,  whether  the  evidence  in  this 
case  does  not  make  out  to  demonstration  that  an  offence  against 
the  Act  has  been  committed,  and  that  the  magistrates  should  have 
convicted  instead  of  acquitting  the  respondent.  The  question 
submitted  to  the  court — ^and  to  this  I  call  particular  attention — is, 
whether  the  operation  of  dishorning  cattle,  as  proved  to  have  been 
performed  in  this  case,  is  justifiable  under  sect.  2  of  12  &  13  Vict, 
c.  92.    Now,  it  is  important  to  settle  in  one's  mind,  so  far  as  can 
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be  settled  cheaffy,  what  is  otueLtj,  and  what  is  craelly  to  abuse  or      Foki> 
torture  an  animal  within  the  meaning  of  the  statnte.    The  mere      _^' 
infliction  of  pain^  even  of  extreme  pain^  is  manifestly  not  by  itself       .f^' 
sufficient.    Men  constantly  inflict  great  pain  on  one  another,  and       1889. 
npon  the  brute  creationj  either  for  reasons  of  beneficence^  as  in     ^lZT* 
sur^^ery  and  medicine,  or  under  sanctions  which  warrant  its    ontma^-^ 
infliction,  as  in  war  or  in  punishment.     It  is  further  lawful  to    Dishorninff 
inflict  it  if  it  is  reasonably  necessary,  a  phrase  vague  no  doubt,  caitith^  Honest 
but  one  with  which  in  many  branches  of  the  law,  every  lawyer  is     benefiuo 
familiar.    This  involves  the  consideration  of  what  '^  necessary ''     animals^ 
and  ''  necessity ''  mean  in  this  regard.    It  is  difficult  to  define  ^^  ^J^  ^^ 
these  words  firom  the  positive  side,  but  we  may  perhaps  approach    ^    '  '*  ' 
a  definition  from  the  negative.  There  is  no  necessity,  and  it  is  not 
necessary  to  sell  beasts  for  forty  shillings  more  than  could  other- 
wise be  obtained  for  them ;  nor  to  pack  away  a  few  more  beasts 
in  a  farmyard  or  a  railway  truck,  than  could  othervrise  be  packed ; 
nor  to  prevent  a  rare  and  occasional  accident  from  one  unruly  or 
mischievous  beast  injuring  others.    These  things  may  be  conve* 
nient  or  profitable  to  the  owners  of  cattle,  but  they  cannot  with 
any  show  of  reason  be  called  necessary.    That  without  which  an 
animal  cannot  attain  its  full  development,  or  be  fitted  for  its 
ordinary  use,  may  fairly  come  ¥nthin  the  term  necessary,  and  if 
it  is  something  to  be  done  to  the  animal  it  may  fairly  and  pro- 
perly be  done.    What  is  necessary,  therefore,  within  these  limits 
1  should  be  of  opinion  may  be  done,  even  though  it  causes  pain, 
but  only  such  pain  as  is  reasonably  necessary  to  efiect  the  result. 
Necessary  pain,  therefore,  thus  limited,  we  may  fairly  inflict  on 
those  animals  over  which  we  have  secured  or  have  assumed 
dominion.    But  I  adopt  the  language  of  Wightman,  J.  in  Bvdge 
V.  Params  (7  L.  T.  Bep.  N.  S.  784;  »  B.  &  S.  882),  as,  for  the 
purposes  of  interpreting  the  statute,  complete  and  satis&otory, 
and  his  language  is  that  ^'  the  cruelty  intended  by  the  statute  is 
the  unnecessary  abuse  of  the  animal.^'    His  language  is  approved 
of  by  the  Court  of  Exchequer  in  Murphy  v.  Manning  {vb%  sup.). 
I  do  not  think  that  the  definition  given  by  Grove,  J.  in  Swan  v. 
Saunders  {libi  «up.)— ''  unnecessary  ill-usage  by  which  the  animal 
substantially  suffers ''«— though  longer  adds  anythinff  to  the  terse 
langnaffe  of  W^htman,  J.    "  Abuse  ''  of  the  animal  means  sub- 
stantial pain  inflicted  upon  it,  and  '' unnecessary ''  means  that  it 
is  inflicted  without  necessity,  under  which  word,  as  I  have  already 
said,  I  should  include  adequate  and  reasonable  object.    In  apply- 
ing these  observations  to  the  evidence  in  this  case,  there  can  be 
no  difficulty  in  arriving  at  a  determination.    In  the  first  place,  as 
to  necessity,  it  is  found  in  the  case  that  for  twenty  years  the 
practice  of  dishorning  has  been  entirely  disused  throughout  Eng- 
land and  Wales.     It  has  not  been  tiiought  necessary  in  all  that 
time  to  perform  it  on  any  of  the  millions  of  cattle  which  the 
&rmers  of  England  of  all  sorto  have  reared  and  sold  or  eaten. 
We  learn,  furi£er,  from  a  case  of  Benton  v.  Wilson  {ubi  sup.)  that, 
except  in  three  counties,  Fife,  Forfar,  and  KincardinCi  it  is 
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FoBB       unknown  in  Seotknd.    It  appears  that  in  Ireland  it  is  more 
V.         common.    It  is  incredible  to  me  at  least  that  an  operation  for 
'^*^'      many  years  discontinued  in  England  and  Wales,  and,  with  the 
1889.       above  exception,  in  Scotland  also,  should  suddenly  have  beoome 
/vw^       "  necessary,'^  so  as  to  except  it,  if  it  be  cruel,  from  the  mischiefs 
animi^s^    against  which  the  statute  is  directed.    It  was  not  unknown,  but  it 
Dishorning    has  been  discontinued.     In  the  evidence  before  us  no  ground  for 
tattk^HoMtt  i^  jg  suggested,  except  that  the  animals  generally  after  dishorning 
6Me^//o     ^U  fo^  more  money;  that  more  of  them  can  be  packed  into  a 
animals-^    farmyard,  or  a  railway  truck ;  and  that  dishorned  animals  cannot 
12  i^i  8  Via.  gore,  but  can  only  butt  their  fellows.    What,  however,  is  the 
^'    ' ''  *    evidence  as  to  the  practice  which  the  magistrates  of  Norfolk  have 
sanctioned,  and  which  we  are  asked  to  countenance  f    It  is 
utterly  disgnstiiig,  but  in  the  interest  of  common  humanity  ift 
must  DC  read.    It  must  be  read  also,  because  I  cannot,  nay,  I  do 
not,  believe  that  evidence  so  full,  so  uncontradicted,  so  detestably 
bratal  in  its  details  could  have  been  given  in  the  cases  of  Benton 
V.  Wilson  {vhi  sup.)  in  Scotland,  and  in  Oallaghan  v.  The  Society 
for  the  Prevention  ofOruelty  to  Animals  {ubiaup.)  in  Ireland — cases 
which  no  doubt  appear  to  he  inconsistent  with  the  iudgment  we 
are  pronouncing.    The  evidence  of  John  Ford  himself  is  as 
follows:    ''The  animals  were  dishorned  on  the   15th   day  of 
October.    They  had  no  horns  on  the  top  of  their  heads,   and 
seemed  to  be  in  great  pain.    There  was  a  discharge  coming  out 
of  cavities  on  the  top  of  the  heads  of  two  of  these  cattle,  which 
was  flowing  down  their  cheeks.    This  discharge  was  pus.    The 
horn  of  one  of  these  animals  had  not  been  sawn  Off.     Some  of  the 
horns  were  more  clumsily  sawn  off  than  others.    All  of  them  were 
sawn  off  as  close  to  the  head  as  a  flat  saw  could  be  made  to  do  it. 
There  was  an  opening  on  the  top  of  the  heads  of  some  of  the 
cattle  large  enough  for  the  admission  of  the  thumb.     On  the 
heads  of  others  there  was  a  depression  like  what  mechanics  would 
call  counter-sinking.     The  surrounding  parts  were  very  tender, 
and  the  animals  flinched  when  they  were  touched  even  lightly. 
The  respondent  entered  freely  into  conversation  with    me   on 
the  sabject,  and  said  the  operation  added  to  the  value  of  the 
cattle  when  he  sold  them,  to  the  extent  of  from  SOs.  to  22.    The 
respondent  showed  me  sixteen  other  cattle  which  had  been  dis- 
horned on  the  8th  day  of  October,  three  of  which  were  sloaghing 
and  pus  running  down  their  cheeks,  although  they  had  been 
operated  on  for  twenty-five  days.     He  said  he  was  present  part  of 
the  time  when  the  animals  were  dishoroed,  and  he  described  the 
process  to  me.     He  said  the  beasts  were  placed  between  two 
waggons,  one  at  a  time,  a  pLmk  being  put  behind  the  animal, 
so  that  it  could  not  run  back.    A  plank  was  secured  to  two  stout 
oaken  posts,  between  which  its  heaid  was  fixed  as  in  a  vice.    Two 
of  his  men  held  the  animal's  head,  whilst  a  third  sawed  off  the 
horns  with  a  common  saw.     The  appellant  said  that  he  saw  a  good 
deal  of  blood  upon  the  posts  to  which  the  animals  were  tied,  and 
blood  also  at  the  entrance  to  the  cattle  shed  where  they  were  driven 
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in  after  being  operated  npon^  and  blood  all  along  tlie  pi^ssage  *Ford 
and  tiie  door;  and  tbe  posts  inside  the  shed  were  smeared  all  over  ,YfnjsT 
.  with  blood,  while  on  the  walls^  higher  than  he  could  reach^  there  - 

were  marks  of  blood,  as  if  made  by  a  syringe,  which  had  spouted       188& 
out  from  the  animals.    I  pointed  out  these  marks  to  him,  and  he   .  /^^ 
said  the  bullocks  generauy  bleed  five  or  six  minutes  after  they    JmL^ 
get  in  here,  and  the  blood  flows  from  the  horn  every  time  the    Dishomimi 
heart  beats.     I  asked  a  man  named  Feek,  employed  by  the ^^^^^i"^ 
respondent  on  the  occasion,  '  Did  the  auimaJs  mske  much  noise     te^fo 
during , the  operation? '    Feek  said:  'I  should  think  they  did;     ammaU—^ 
you  might  have  heard  them  a  mile  off.    I  told  Mr.  Wiley  I  would  ^*  ^^  '^^ 
not  do  it  i^ain.'    He  (Feek)  said :  '  I  never  will  do  it  again ;  I    *•  '^  *• 
was  covered  with  blood,  and  so  were  all  the  others.    I  do  not 
want  anv  more  of  it,  I  can  tell  yon.    One  of  them  got  down, 
and  we  had  to  saw  the  horn  off  as  he  was  lying  down.'  "    Then 
there  is  the  evidence  of  Mr.  Frederick  Booty  Last,  who  is  a 
veterinary  snrgeon,  and  has  been  in  practice  in  the  county  of 
Norfolk  for  thirty-five  years,  and  durmg  this  time  his  practice 
has  been  amongst  cattle.    He  was  with  the  last  witness  during 
the  visit  to  the  respondent's  farm.    He  saw  thirty-two  beasts 
two  years  old,  six  of  which  were  discharging  pus  from  their  horn 
cavities,  and  were  suffering  much  pain.    They  were  sick,  and 
looked  shrunken.    They  had  been  dishorned  close  to  their  heads. 
Some  of  the  horns  had  been  taken  off  clumsily.     Some  were 
sawn  right  into  the  base  of  the  skull.    The  age  of  two  years  was 
a  bad  age  for  the  operation  to  be  performed,  because  there  is 
more  fledi  and  consequently  more  vascular  tissue  round  the  base 
of  the  horn  than  previously.    The  operation  was  most  cruel.'' 
This  is  a  veterinary  surgeon.    '^  Until  recently  it  had  not  been 
practised  in  the  county  for  thirty  years.    He  had  been  all  his 
nfe  attending  on  cattle,  but  had  never  seen  the  necessity  for 
dishorning.    If  two  inches,  or  at  most  two  and  a  half  inches, 
were  taken  off  the  tips  of  the  horns  of  a  butting  beast,  just  to 
touch  the  quick  and  no  more,  it  would  entirely  prevent  butliing. 
He  had  never  known  a  case  where  this  method  had  been  tried 
without  entirely  curing  the  animal  of  bufcting.    The  operation 
was  not  beneficial  to  the  animals,  but  it  enabled  the  owner  to 
realise  12.  or  %l.  a  head  more  for  them  when  sold.    The  coarser 
the  breed  of  the  animal  the  coarser  are  the  horns,  and  by  removing 
the  horns  the  natural  coarseness  of  the  animal  is  concealed  from 
the  buyer.     Cattle  artificially  polled  could  be  sold  for  naturally 

E>lled  cattle  in  some  cases,  but  dealers  could  not  be  deceived, 
o  benefit  to  the  animal  whatever  was  derived  from  the  operation, 
but  the  dealer  profited,  and  the  farmer  could  stow  a  larger 
number  of  animals  in  his  yard.  The  operation  did  not  improve 
the  quality  of  the  meat.  In  fiict  it  gave  advantage  neither  to  the 
pnbhc  nor  Hie  animal,  but  only  to  uie  owner."  Then  there  was 
some veryimportant  evidence  given  as  to  opinion.  Professor Walley 
had  been  Principal  of  the  Boyal  Yeterinary  College  at  Edinburgh 
for  many  years,  and  had  made  the  dishorning  of  cattle  a  special 
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FoBD       Btady  for  f oarteen  years.    He  produced  a  aeotion  of  a  horn  and 

^^'         so  on.     He   si>eaks  of  the   membrane  as  being  exceedingly 

^^*      sensitive.    A  thickened  grannlation  or  proud-flesh  forms  npon  it. 

.  isae.       Then  he  says :  ''  Every  tooth  of  the  saw  as  it  tears  through  the 

^^/TT       structure  causes  excruciating  pain ''-—(these  are  not  my  words 

oii^mL^    nor  Uie  words  of  a  sentimentalist,  but  the  words  of  a  principal 

Dishorning    of  a  Yeteriuary  college  at  Edinburgh)—''  and  the  inflammation 

catt^ffonest  following  the  operation  produces  great  and  prolonged  suffering. 

benefit^to     Cutting  through  the  sinus  is  excessively  paiufal  and  very  cruel. 

animals^    The  pain  would  be   excruciafcing  at  the  time^  and    would   be 

^^  ^P  ^*''  continued  more  or  less  for  a  fortnight,  and  probably  longer. 

''^^''*^    Inflammation  would  ensue,  and  then  pus  would  be  discharged. 

The  pain  w^  intense.    The  pain  caused  by  cutting  the  sensitive 

tissue  is  like  cutting  through  the  quick  of  a  man's  finger,  and 

this  intense  suffering  is  inevitable  when  the  horn  is  cut  dose  to 

the  skin.    The  tips  of  the  horns  can  be  removed  without  causing 

inflammation.      That  operation   was    called    tipping,  and  was 

resorted  to  to  prevent  butting.    He  had  never  kuowu  a  case  of 

tipping  failing  as  a  remedy  for  butting  during  his  long  experience 

in  Scotland."    Then  he  said  the  National  Congress  of  Veterinary 

Surgeons  passed  a  resolution  against  it,  and  he  gives  further 

evidence.    Then  Professor  McCall,  who  is  the  Principal  of  the 

Glasgow  Veterinary  College,  says  he  entirely  indorses  the  evidence 

against  dishorning  given  by  Professor  Walley.   It  causes  extreme 

torture.     It  does  not  benefit  the  animal.    It  was  gross  cruelty  to 

remove  the  whole  of  the  horns.     Suppuration  is  a  sign  of  pain, 

and  then  there  is    inflammation.      Then    there    is    Professor 

Collins,  a  professor  of  the  Royal  College  of  Veterinary  Surgeons, 

who  had  studied  the  subject  while  in  the  service  of  the  Gbvem- 

ment,  and  since,  during  his  practice  for  seven  and  a  half  years  in 

Ireland,  where  he  had  much  cattle  practice.    He  says,  in  Ireland 

(and  that  is  his  evidence  of  fact)  it  is  chiefly  done  to  conceal 

their  age  and  get  more  money  for  them.    Then  Mr.  George 

Andrews  Leper,  who  was  a  Fellow  of  the  Boyal  College  of 

Veterinary   Surgeons,  and  who  had  conducted   a  very  large 

practice  in  Buckinghamshire  during  the  past  forty-six  years, 

one  of  the  largest  cattle  practices  in  England,  says :  '^  It  is  a  most 

cruel  practice,  causing  fearful  pain,  and  absolutely  unnecessary." 

Professor  William  Pritchard,  President  of  the  Boyal  College  of 

Veterinary  Surgeons  in  London,  many  years  professor  at  the 

College  at  Camden  Town,   entirely  agrees    with  the  evidence 

which  has  been  given,  that  the  operation  of  dishorning  caused 

extreme  pain,  and  was  absolutely  unnecessary.    Then  there  were 

a  number  of  other  very  eminent  men  agreeing — ^six  or  seven  very 

eminent  men— all  of  them  disconnected  with  the  caso,  many  of 

them^  coming  from  Scotland  and  other  parts  of  England,  having 

nothing  whatever  to  do  with  the  matter,  and,  being  cattle  doctors, 

not  sentimentalists,  but  men  of  the  world,  men  of  sense,  men 

dealing  ¥rith  scientific  matters  in  a  scientific  way.    Then  comes 

the  evidence  on  the  other  side.    Mr.  Sap  well  says  he  does  not 
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deny  tbat  ibe  animals  suffered  mat  pain.    Then  the  best  of  it  is^       Fobd 
Mr.  Clare  Sewell  Bead  says  the  operation  was  bonnd  to  cause      ^^- 

very  severe  pain  indeed^  but  he  had  never  seen  it  done^  and  he        ' 

believed  dishorning  to  be  a  hnmane  practice.    Then  Mr.  Thomas       1889. 
H.  Case  says :  *'  It  is  cruel  first,  but  kind  afterwards,  for  the     r%ZIj!Z  -^ 
butchers  pay  more  for  polled  than  for  horned  beasts/'     Then  as     animSs-^ 
to  the  rest  of  the  witnesses  for  the  respondent — the  ground  they    DUitoming 
take  is,  that  it  maked  the  cattle  of  more  value ;  that  it  is  not  pos-  ^^^*^^¥^^^^ 
sible.  to  stow  thirteen  bullocks  in  a  yard  twenty-five  yards  square,      beMjUto 
which  is  of  course  perfectly  true.     Now  against  this  there  was    animals^ 
absolutely  no  evidence  of  fact,  except  that  beasts  in  Norfolk  gore  ^^  ♦^^  ^• 
and  injure  their  fellows,  apparency  to  an  altogether  abnormal    ^    « «•  • 
extent.    All  through  England  and  Wales,  north  and  south,  east 
and  west,  except  in  Norfolk,  we  see  cattle  grazing  in  the  fields 
and  standing  in  farmyards,  and  grazing  or  feeding  armed  or 
ornamented  with  their  horns,  apparently  in  perfect  peace  and 
safety.    The  evidence,  such  as  it  is,  is  directed  not  so  much  to 
deny  the  horrible  suffering  occasioned  by  the  operation,  but  to 
justify  it  oa  the  grounds  I  have  stated.    I  do  not  doubt  that 
dishorned  beasts  sell  for  rather  more ;  that  the  same  space  will 
contain  more  cattle  dishorned  than  homed;  that  the  practice 
disguises  the  breed  to  a  superficial  or  unskilled  observer,  and 
deceives  or  may  deceive  the  butcher.     But  I  emphatically  deny 
that  any  or  all  of  these  reasons  are  reasons  of  necessity,  or  justify 
the  operation.    Necessity,  to  form  an  excuse  under  the  statute, 
does  not  mean,  as  I  have  explained,  simply  that  the  effect  of  an 
operation  cannot  be  otherwise  secured.    There  must  be  propor- 
tion between  the  object  and  the  means.    Mutilation  of  horses 
and  bulls  is  necessary,  and,  if  properly  performed,  undoubtedly 
lawful,  because  without  it,  in  this  country  at  least,  the  animals 
could  not  be  kept  at  all.    But  to  put  thousands  of  cows  and 
oxen  to  the  hideous  torments  described  in  this  evidence,  in  order 
to  put  a  few  pounds  into  the  pockets  of  their  owners,  is  an 
instance  of  such  utter  disproportion  between  means  and  object, 
as  to  render  the  practice  as  described  here  not  only  barbarous 
and  inhuman,  but  I  think  clearly  unlawful  also.    I  am  not  afraid 
of  the  possible  application  of  the  principle  to  other  practices 
which  have  not  yet  been  attacked,  but  which  may  hereafter  turn 
out  to  be  prohibited  by  law.     If  the  suffering    inflicted    is 
necessary,  as  I  have  tried  to  explain  it,  it  may  be  inflicted ;  if  not, 
it  is  ''  unnecessary  abuse  of  the  animal,'^  and  we  have  neither 
the  moral  nor  the  legal  right  to  inflict  it — a  conclusion  not  of 
sentimentalism  but  of  good  sense.     It  remains  only  to  say  a 
word  as  to  the  cases  from  which  we  appear  to  be  differing. 
Budge  v^  Parsons  {xibi  sup,),  Murphy  v.  Manning  {ubi  sup.),  and 
Brady  v.  IfcArgle  {ubi  sup.)  are  cases  which  I  desire  to  follow 
and  to  rest  upon,  as  I  agpree  entirely  with  the  decision^  and  the 
reasons  given,  for  them.    The  last-named  case  was  decided  by 
the  Court  of  Dxcheau^ r  in  Ireland,  consisting  of  Dowse,  B.  and 
Andrewsj  J.,  and  1  beg  leave  to  refer  to  the  able  judgments 
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FcwD       delivered  by  those  learnsd  jadges^  especially  to  that  portioii  of 
^^'  Dowse^  B/s  to  be  found  in  the  latter  part  of  p.  523  of  15  Cox 

'       C.  G.^  as  expressing^  in  better  language  than  any  I  can  ase^ 

1889.       what  I  desire  to  say  upon  the  true  test  of  cruelty  under  the 
nlZiTf      statute.     Of  the  Scotch  case  and  the  other  Irish  case^  to  which  I 
animalB-^    l^^v^  already  referred,  I  desire  to  say  only  this :  For  the  cooriSj 
Dishorning    and  for  the  judges  who  composed  the  courts  which  decided  them, 
^^t^?^^*^  no  English  lawyer  can  feel  anything  but  unfeigned  respect.     We 
bene^^     IiftV'e  not  the  evidence  before  them  set  out  in  detail,  and  I  will 
animals-^    not  presume  to  say  that,  if  I  had  been  in  their  place,  I  might  not 
^^  Kl^  ^^  have  arrived  at  the  same  conclusion  which  they  did  upon  that 
'  '  *    evidence.    But  I  take  the  freedom  to  doubt  altogether  whether, 
if  they  had  heard  or  read  the  evidence  given  before  ns,  they  ooald 
possibly  have  arrived  at  any  other  conclusion  than  that  at  which 
my  learned  brother  and  I  have  arrived  in  this  case.    I  cannot 
think  that  on  this  evidence  Morris,  L.C.J.  would  have  thought 
''the    pain  inflicted  to   be  very  temporary,''    or  "the  object 
reasonable  and  adequate ; "  or  that  lK)rd  Young,  in  the  Scotch 
case  (at  p.  89),  would  have  said  that  the  statute  did  not  in  each 
a  case  as  this  "  interfere  with  the  judgment  of  those  who  are 
pursuing  their  own  affairs  to  the  best  of  their  judgment,  as  the 
farmers  of  Forfar  and  Fife  are  doing  here,  however  mnch  they 
may  be  mistaken  in  the  judgment  of  others.''    Upon  the  decision 
in  Levns  v.  Fermor  {uH  9up.)  we  are  not  called  upon  to  observe 
It  is  upon  a  different  operation,  and  is  open  to  different  con- 
siderations.    But,  if  my  brother  Hawkins  is  rieht  in  the  view 
which  he  has  taken  of  the  reasoning  in  that  case  (which  I  do  not 
doubt),  I  desire  to  say  that  I  concur  in  the  observations  he  has 
made  upon  it,  and  I  respectfully  dissent  from  it.     I  concur  also 
in  the  observations  he  has  made  of  the  brutalising  effSdct  of  such 
an  operation,  performed  regularly  on  thousands  of  cattle,  upon 
those  who  perform  it.    For  these  reasons  I  am  clearly  of  opinion 
that  in  this  case  the  magistrates  ought  to  have  convicted^  and 
the  case  must  be  remitted  to  them  to  do  with  it  according  to  what 
we  hold  to  be  the  law. 

Hawkins,  J. — In  this  case  I  should  have  been  quite  content  to 
express  my  cordial  concurrence  in  the  judgment  which  my  Lord ' 
has  just  pronounced,  but  the  great  importance  of  it  to  a  large 
community  makes  me  think  I  ought  to  express  my  own  indepen- ' 
dent  views.    The  appellant  was  the  prosecutor  of  two  informa- 
tions against  the  respondent,  chawing  him  under  12  &  18  Vict, 
c.  92,  8.  2,  with  having  ill-treated,  abused,  and  tortured  thirty- 
two  oxen  in  the  mon&  of  Oetober,  1888.    These  informations 
came  on  to  be  heard  before  fiVe  justices  of  the  peace  for  the  county 
of  Norfolk,  who  dismissed  them,  subject  to  a  case  (a  copy  of 
which,  with   an   illustration  of    a  section    of   an    amputated 
horn,  is  hereto  appended)  wherein  the  sole  question  submitted' 
for  our  consideration  is,  whether  the  operation  of  di6homin|^ 
cattle  as  described  is  justifiable,  having  regard  to  the  stactate 
above  mentioned.    Mr.  Wiflch>  for  the.  r^pondebt,  has  rightly 
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asked  us  to  consider  and  dispose  of  the  case,  not  npon  the  narrow       Ford 

or  technical  grounds,  bat  npon  the  broad  ffronnds  whether  the      xbH' 

piMtice  of  dishorning  for  the  purpose  stated  in  the  case,  is      ^^1' 

lawful  or  not ;  so  that  our  decision  may  be  a  guide  to  all  who  are       1889. 

interested  in  the  subject.    We  have  accordingly  so  considered     /^.JJ^^ 

it«    In  my  opinion  the  practice  is  illeg[al  and  ought  to  be  sup-    rriit^ai!i— 

pressed.   "^The  12  &  13  Vict.  c.  92,  is  intituled  ''An  Act  for  the    Dishorning 

more  eflfectual  prevention  of  Cruelty  to  Animals."     By  sect.  1,  ^'J^^/^J^*^' 

the  previous  Acts  6  &  6  Will.  4,  c.  59,  and  7  Will.  4  &  1  Vict.     ben^^U) 

0.  66,  relating  to  the  same  subject,  are  repealed.    By  sect.  2  it  is    ammaU-^ 

enacted,  "  That  if  any  person  shall,  from  and  after  the  passing  *^  ^2^^^^'' 

of  this  Act,  cruelly  beat,  ill-treat,  over-drive,  abuse,  or  torture,  ' 

or  cause  or  procure  to  be  cruelly  beaten,  ill-treated,  over-driven, 

abused,  or  tortured,  any  animal,"  such  offender  shall  be  subject 

to  such  punishment  as  is  prescribed  by  that  statute.    In  con* 

struing  this  section  I  am  of  opinion  that  the  word  ''cruelly'^ 

runs  through  and  governs  the  whole  sentence,  and  that  to  bring  a 

person  within  the  operation  of  that  section  he  must  be  proved  to 

nave  cruelly  committed  the  act  charged  against  him.    Now,  what 

is  the  meaning  of  the  expression ''  cruelly  ?  "  In  Budge  v.  Parsons 

(8  B.  &  8.  885 ;  7  L.  T.  Rep.  N.  8.  784)  Wightman,  J.  said, 

''  The  cruelty  intended  by  the  statute  is  the  unnecessary  abuse 

of  the  animal.''    In  Swan  v.  Saunders  (14  Cox  C.  C.  570 ;  50 

L.  J.  67,  M.  C.)  Grove,  J.  says  it  means  *'  unnecessary  ill-usage 

by   which   the  animal   substantially  suffers.''      In    WebstePs 

IKctionary  it  is  defined  to  be  ''an  act  which  causes  extreme 

Buffering  without  good  reason."    To  my  mind,  it  is  immaterial 

for  the  purposes  of  the  present  case  which  of  these  definitions 

is  adopted^-either  is  sufficient  to  dispose  of  it.    To  support  a 

conviction,  then,  two  thinn  must  be  proved :  first,  that  pain  or 

auffering  has  been  inflicted  in  foot :  secondly,  that  it  was  inflicted 

cruelly— that  is,  without  necessity,  or,  in  other  words,  without 

good  reason.    That  the  opeiration  of  dishorning,  as  described  in 

the  case,  is  accompanied  by  excruciating  torture  is  beyond  all 

question.     Anyone  who  could  read  that  description  and  reflect 

for  a  moment  upon  the  agony  of  the  poor  mutilated  creatures, 

without  being  painfully  touched  with  commiseration,  must  be 

devoid  of  all  pity  for  the  miseries  and  distresses  of  Gbd's  creatures; 

and  he  who  would  willingly  inflict  such  suffering,  unless  under 

direct  necessity,  must  indeed  be  cruel  in  heart  and  insensible  to 

every  dictate  of  humanity.    What  amounts  to  a  necessitv  or  good 

reason  for  inflicting  suffering  upon  animals  protected  by  the  statute 

is  hardly  capable  of  satisfactory  definition— each  case  in  which 

the  question  arises  must  depend  upon  a  variety  of  circumstances ; 

tiie  amount  of  pain  caused,  the  intensity  and  duration  of  the 

suffering,  and  the  object  sought  to  be  attained,  must,  however, 

always  be  essential  elements  for  consideration.    To  attain  one 

object,  the  inflicfeion  of  more  pain  may  be  justified  than  would 

be  ever  tolerated  to  seoufe  another.    It  would  be  unreasonable  ' 

I10  daim  for  domesdio  animals,  designed  for  man's  use,  absolute 
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Ford       immanity  from  all  sofifering  at  the  hand  of  mail ;  and  it  would 
y^^'         not  be  contended  by  the  strongest  advocates  of  the  cao^e  of 

'      humanity,  that  pain  to  some  extent  may  not  be  reasonably 

1889.       inflicted,  with  a  view  to  save  an  animal's  life,  to  care  it  fipm 
qZ^       sickness  or  injury,  or  to  fit  it  to  fulfil  the  part  for  which  by 
antmaif—    commou  consent  it  is  designed.  In  each  case,  however,  the  bene* 
Dishorning    ficial  or  useful  end  sought  to  be  attained  must  be  reasonably 
caitii^Honeat  proportionate  to  the  extent  of  the  suffering;  and  in  no  case  can 
f»en^*to     substantiid  suffering  be  inflicted,  unless  necessity  for  its  infliction 
animals^    can  reasonably  be  said  to  exist.     To  save  the  life  of  an  animal, 
^^%^  ^'  to  restore  it  to  health  when  suffering  from  painful  disorder, 
^       '  *    violent  measures  causing  much  miserv  to  it  may  oftentimes  be 
matter  of  necessity,  a  wounded  or  diseased  limb  or  an  injured 
eye  may  require  surgical  treatment  inseparable  from  pain.  These 
are  illustrations  of  cases  in  which  the  pain  caused  is  for  the 
direct  benefit  of  the  animal  itself.    As  an  illustration  of  a  class  of 
cases  in  which  some  degree  of  apparent  ill-treatment  may  be 
justified  in  fitting  an  animal  for  its  legitimate  use,  I  may  point 
to  a  horse,  which,  though  designed  for  draught  and  riding 
purposes,  is  not  in  its  natural  untutored  state  so  fitted.      To 
prevent  it  from  being  unruly  and  unsafe^  it  reqc^ires  to  be  broken, 
sometimes  with  a  degree  of  severity  occasioning  pain,  which, 
without  such  necessity,   would  be  utterly  unjustifiable.      Bat 
even  in  these  cases  the  good  to  be  attained  must  be  reasonably, 
proportionate  to  the  suffering  caused.      Castration  of  young 
horses,  and  of  the  male  young  of  other  animals  intended  for  use 
or  for  food,  is,  we  all  know,  largely  practised  for  the  purpose  of 
rendering  them  more  docile  and  less  dangerous  to  use,   and 
more  adapted  for  food  than  uncastrated  males  commonly  are ; 
but  I  am  far  from  saying  that,  in  my  opinion,  castration,  which 
is  a  painful  operation,  though  not  of  long  duration,  is  in  all  cases 
justifiable.    I  could,  were  it  necessary  to  do  so,  suggest  many 
circumstances  in  which,  in  my  judgment,  it  would  oe  utterly 
unreasonable  because  unnecessary.    i)oc]dng  is  another  painful 
operation  which  no  doubt  may  be  occasioimllv  justified ;  but  I 
hold  a  very  stro  ng  opinion  against  allowing  fashion,  or  the  whim 
of  an  individual,  or  any  number  of  individuals,  to  afford  a  justifica- 
tion for  such  painful  mutilation  and  disfigurement.    I  have  said 
enough  to  indicate  my  views,  namely,  that  the  legality  of  a 
painful  operation  must  be  governed  by  the  necessity  for  it,  and 
even  where  a  desirable  and  legitimate  object  is  sought  to  be 
attained,  the  magnitude  of  the  operation  and  the  pain  caused 
thereby  must  not  so  far  outbalance  the  importance  of  the  end,  as 
to  make  it  clear  to  any  reasonable  person  that  it  is  preferable 
that  the  object  should  be  abandoned  rather  thaA  tliat  dispropor- 
tionate suffering  should  be  inflicted.     This  brings  me  to  the. 
consideration  of  the  reasons  which  are  suggested  on  behalf  of 
the  respondent,  by  way  of  justification  for  the  revolting  operation 
of  dishorning.    Those  reasons^,  shortly  sti^ed,  are  as  follows : 
"  That  the  operation  makes  the  cattle  graoe  better^  and  fatteii 
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more  qaiokly;  that  it  alters  their  charaoter,  and  makes  them       Pou> 
qaiet ;  that  it  prevents  them,  if  vioionsly  disposed,  from  fforinff      wur. 
and  injoring  other  cattle  and  animals  in  the  same  yard  with        — — * 
tiiem ;  that  more  polled  than  homed  cattle  can  be  accommodated       ^s^* 
in  a  strawyard,  and  that  the  practice  has  been  prevalent  in  some     CrwUiw  to. 
parts  of  the  country  for  several  years  among  fftrmers  and  dealers,    tmimdu^ 
who  look  npon  the  practice  as  advantageous  to  them  for  the    DjMkorMng 
reasons  above  given;  and  lastly^  that  the  results  attained  hy^'^^J^^' 
dishorning  could  not  be  attained  by  any  other  known  means,      baiejuto 
That  the  animals  themselves  are  in  the  least  degree  benefited  by  .S^jt^^ 
the  operation  was  not  seriously  suggested,  and  to  me  such  an  ^  93  «.  2!^' 
idea  seems  utterly  untenable ;  that  it  alters  their  charactw  may 
be  true  enough — ^it  is  highly  calculated  to  do  so.     It  may  be,  too, 
that,  so  alteredj  they  more  rapidly  fatten,  and  sometimes  are 
more  quiet  in  the  strawyard,  and  it  requires  no  great  amount  of 
evidence  to  prove  that  more  dishorned  than  homed  cattle  can  be 
accommodated  in  the  same  strawyard,  and  that  if  required  to 
travel  more  can  be  packed  into  a  railway  track ;  and,  finally,  that 
by  dishorning,  each  head  of  cattle  may  in  one  way  or  another 
be  rendered  of  more  value  to  the  owner  to  the  extent  of  irom 
20it.  to  40«.    But  how  is  this  benefit  derived  I    Not  by  utilising 
the  animal  as  nature  formed  it,  namely,  as  a  homed  animal,  not 
even  by  a  curtailment  of  its  horns  by  the  comparatively  painless 
operation  of  tipping  or  knobbing,  but  by  artificially  altenng  the 
character  and  species  of  the  animal  altogether,  and  converting  the 
homed  animal  into  a  polled  one,  and  that  by  means  of  so  torturing 
an  operation  that  one  shudders  tp  think  men  can  be  found  to  per- 
form it.    Is  there,  can  there  be,  legal  necessity  or  reason  for  tnis? 
My  answer  is.  No.    I  fail  to  see  auy  evidence  of  such  necessity  or 
reason.    No  owner  is  compelled  by  any  necessity  to  turn  his 
homed  into  dishorned  or  artificially  polled  cattle,  or  to  put 
into  the  same  yard  the  same  number  of  homed  cattle  as  he  would 
of  polled  ones.  If  he  wishes  for  polled  cattle  he  can  buy  naturally 

E oiled  animals,  though  it  may  be  at  a  small  extra  price.  If, 
owever,  to  avoid  that  outlay  he  prefers  to  buy  homed  cattle  and 
to  enhance  their  value  by  20«.  or  40ir.  by  mutilating  them  at  the 
expense  to  the  poor  animals  of  excraciating  torture,  how  can  this 
be  said  to  be  either  necessary  or  reasonable  ?  Is  it  necessary  that 
such  an  end  should  be  attained  at  such  a  sacrifice  ?  If  not,  then 
the  operation  is  an  unnecessary  abuse  of  the  animal,  and  bringa 
the  case  distinctly  within  Wightman,  J.'s  definition  of  cruelty. 
But  a  striking  body  of  evidence  that  such  an  operation  is  unne^ 
cessai^  and  unreasonable,  is  to  be  found  in  the  fact  that  throughouti 
vast  districts,  both  in  England  and  Scotland,  thousands  upoa 
thousands  of  homed  cattle  are  to  be  seen^  many  herding  toge&er 
peacefully  enough,  graaing  in  the  same  fieick,  confined  in  the 
same  yaras,  feedmg,  thriving,  and  fattening  together,  and  packed 
together  in  railway  tracks  for  transportation  to  markets.  It 
may  be  that  occasionally  ono  of  such  animals  may  give  a  little 
more  trouble  than  the  rest j.  nevertheless  the  farmers,  grasiers,  and 
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FoBD       dealers  throngliout  those  districts  (which  in  Engla&d  comprifles 
Wur       ^^^  whole  country^  except  the  parts  of  Norfolk  and  Suffolk  above 

'      referred  to),  gentlemen,  quite  as  alive  to  their  own  interests 

1689.-  as  those  who  have  adopted  this  cruel  practice,  have  not  for  yean 
^;^^l^f^  attempted  to  adopt  it  as  a  remedy  for  such  occasional  inoon- 
anitmSi—  veniences.  Is  not  this  abundant  proof  that  dishorning  is  not 
Dishominff  necessar^  for  the  benefit  of  the  animal,  or  to  render  it  fit  for  all 
^^bdieFin^  the  legitimate  purposes  of  its  owner,  and  that  tipping  or  knobbing 
beMfii  to  ^y^  been  found  to  be  and  are  practically  sufficient  r  In  Ireland, 
animah'-  and  in  some  counties  in  Scotland,  no  doubt,  the  practice  has 
^  e  92^^****  prevailed  and  oftentimes  for  the  purposes  of  fraud  and  deception, 
'  '  *  as  will  be  seen  from  the  evidence  of  Professors  McCall  and 
Collins;  and  it  must  not  be  forgotten  that  the  Highland  Agricul- 
tural Society,  fifteen  vears  ago,  denounced  the  operation  as  a 
cruel  practice,  and  still  condemn  it.  But  cases  were  cited  to  us 
as  authorities,  that  no  operation,  however  painful,  is  cruelty 
within  the  meaning  of  the  statute,  "  if  the  purpose  for  which  the 
act  is  done  is  to  make  the  animal  more  serviceable  for  the  use  of 
man/'  This  is  the  dictum  of  Cleasby,  B.^  in  delivering  his  judg- 
ment in  Murphy  v.  Manning  {vbi  sup,).  In  using  this  language, 
that  learned  and  very  humane  judge  ought  not  to  be  taken  to 
have  spoken  having  reference  to  such  circumstances  as  are  now 
before  us,  but  only  generally  with  respect  to  certain  minor  opera- 
tions which,  though  painful,  cannot  be  placed  in  the  same  category 
as  this.  If  the  learned  baron  did  intend  his  language  to  be  inter- 
preted as  is  contended  for  the  respondent,  then  I  must  respect- 
fully decline  to  adopt  that  view.  Many  instances  mieht  be  put 
in  which,  at  the  cost  of  extreme  suffering  to  the  animtu,  it  might 
be  rendered  more  serviceable  for  the  use  of  man,  by  means  of  an 
operation  which  it  is  impossible  to  suppose  that  any  Legislature 
would  sanction.  What  would  be  said  of  a  man  who  sewed  up  the 
eyelids  of  his  sheep,  or  cut  the  hoofs  of  his  cattle  to  the  auick  to 
keep  them  from  moving  about  as  nature  dictated,  in  oraer  that 
they  should  more  quickly  fatten  in  his  field  for  his  profit  ?  But 
the  decision  in  Murphy  v.  Manning  {ubi  sup,),  carefully  looked  at^ 
is,  so  far  as  it  has  bearing  on  this  case,  in  favour  of  the  appellant's 
views.  There  the  accused  was  charged  with  cruelty  in  cutting 
off  the  comb  of  a  cock.  It  was  contended  that  the  act  was 
justified,  among  other  reasons,  because  without  it  the  cook  would 
not  win  prizes  for  his  owner.  The  Court  (Kelly,  C.B.  and 
Cleasby,  B.)  held  that  the  man  ought  nevertheless  to  have  been 
eonvicted.  Before  I  deal  with  the  next  authority  cited  for  the 
respondent,  I  must  refer  to  the  case  of  Brady  y.  McArgle  {ubi 
«up.),  where  this  very  practice  of  dishorning  was  condemned  as 
cmelty.  There  it  was  contended  for  the  accused  that  the  prae- 
tioe  was  allowable  upon  much  the  same  grounds  as  those  above 
enumerated.  In  that  case  the  magistrates  had  refused  to  convict. 
The  Court,  however  (Dowse,  B.  and  Andrews,  J.),  held  that  thqr 
ought'to  have  done  so.  Do^se^  B:,^after  referring  to  the  dxctnm 
of  Cleasby,  B.,  that  he  could  not  hold[  thiit  the  operation  betted 
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fitted  or  made  the  animals  more  serviceable  for  the  ase  or  man,       Fottp 
said  that  the  acts  ''  were  done  for  the  convenience  of  particnlar      ^^^  ' 
individnals^  and  for  their  contingent  profit/'  and  he  made  ase  of        ...' 
this  expression,  ''  Nobody  cmi  contend  that  it  was  absolutely       18S9. 
necessary  to  cut  off  these  horns,  and  in  my  view  it  was  eminently     c^^i^tv 
unreasonable/'    Andrews,  J.  said:   ''That  the  dishoi^ing  was    animJL^ 
not  done  wantonly,  but  for  the  purpose  of  convenience  and  profit,    IH^ommg 
is  not  in  itself  a  sufficient  defence.    It  ought  to  be  shown  to  be  "''^Z^vJ***' 
necessary  or  reasonable  under  all  the  circumstances/'    In  the     bm^tto 
following  year,  1885,  the  same  question  was  practically  raised  in    ammalt-^ 
Oallagkan  and  another  v.  The  Society  for  the  Prevention  of  Cruelty  ^  ^^^^s' 
to  Animals  [uhi  ewp,)^  when  a  different  judgment  was  pronounced  ' 

by  Morris,  C.J.  and  Harrison  and  Murphy,  JJ.  That  case  is  of 
course  strongly  relied  upon  by  the  respondent,  the  facts  and 
arguments  being  substantially  the  same  as  in  the  present  case. 
Morris,  C.  J.,  in  delivering  his  judgment,  said :  ''  Looking  at  the 
Buffering  in  reference  to  the  object  with  which  it  is  inflicted,  as 
found  by  the  magistrates,  it  cannot  in  my  opinion  be  considered 
unnecessary,  for  the  object  is  reasonable  and  aaequate."  Harrison, 
J.  also  treated  the  practice  as  a  reasonable  one  and  necessary  for 
the  proper  carrying  on  of  the  system  of  straw-yard  winter  feeding  ; 
whilst  Murphy,  J.  said  :  ''  The  pain  caused  to  the  animals  cannot 
be  said  to  oe  an  unnecessary  abuse  of  the  animal  that  is  reared 
np,  tended,  and  fed,  with  the  object  of  having  it  as  soon  aeT 
possible  made  ready  for  slaughter,  if  the  operation  by  which  the 
pain  is  caused  enables  the  owners  to  attain  this  object  either 
more  ezpeditiousljr  or  more  cheaply."  In  the  views  expressed 
hy  these  learned  judges  I  am  unable  to  concur.  In  the  case  of 
Lewie  v.  Fermor  {uH  sup.)  the  Court  {Day  and  Wills,  JJ.)  upheld 
ihe  decision  of  magistrates  in  dismissing  a  charge  of  cruelty  for 
spaying  sows,  upon  the  ground,  as  I  read  the  case,  uiat  honest  belief 
that  the  act  was  justified,  even  though  that  belief  was  erroneous, 
prevented  the  application  of  the  statute.  Day,  J.  said, ''  Cruelty 
must'be  something  which  cannot  be  justified,  and  which  the  person 
who  practises  it  knows  cannot  be  justified.''  Wills,  J.  said :  "The 
proper  view  is,  that  if  the  person  who  performs  the  operation  enter- 
tains an  honest'  belief  that  what  is-done  will  benefit  the  animal,  he 
is  not  liable  to  b&  convicted."  Now,  I  am  not  concerned  in  form- 
ing ttny  opinion  -^hethisr  or  not  the  Operation  in  that  case 
amounted  to  cruelty,  but  I  shall  have  a  word  or  two  to  say  with 
reference  to  these  dicta  after  I  have  called  attention  to  the  ease  of 
Benton  v.  Wilsoh  {ubi  ^p.),  argued  before  Lords  Young, 
McLaren,  and  Rutherford  Clark,  which  is  the  last  authority  I 
think  it  necessary  to  mention.  That  also  was  a  case  of  cruelly 
fpr  dishorning;  there,  again,  the  practice  was  upheld;  not,  how- 
ctver,  upon  the  ground  that  tiie  dperation  was  not  pati^l,  or  that 
it  was  necessary,  but  upon  the|  g^und,  as  expressed  by  Lord 
Younff,  "  That  the  statute  does  not  interfere  with  human  conduct, 
cnr  wiw  the  judgment  ^f  those  who  are  pursuing  their  own  afbiirs 
to  the  best  of  their  judgment,  however  much  they  may  be  mis« 
taken  in  the  judgment  of  others ; "  and  according  to  the  view  of 
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FoBo       Lord  McLaren,  because  the  operation  was  a  ''  customary  opera- 
WnAT       ^^^^ ''  as  to  a  considerable  district  of  the  oonntry,  and  "  performed 

., '      with  a  view  to  a  rational  purpose,  and  under  Uie  belief  that  it  is 

1889.        necessary  for  the  well-being  and  control  of  the  animals."    I  can- 
(^^^^^    ^ot  ffive  my  assent  to  this  decision,  nor  recoffnise  in  these  views 
ammSL-     anything  which  excuses  the  infliction  of  such  extreme  sufiering. 
Diahomimg    With  all  respoct  to  the  opinions  of  the  learned  judges  by  whom 
^^Miefin^  these  two  cases  of  Lewis  v.  Fermor  {ubi  sup.)  and  Rentan  v. 
benefit  to.    Wilson  (uhi  sup.)  were  decided,  although  I  am  not  prepared  to 
ctnimah^     deny  that  an  honest  belief,  based  on  reasonable  grounds,  in  the 
^*  2^  ^'  existence  of  circumstances  which,  if  proved,  would  justify  a 
'  painful  operation,  would  afford  him  a  defence  against  a  charge  of 

cruelty,  even  though  the  circumstances  relied  on  were  not  as  he 
believed  them  tp  be,  I  do  dissent  from  any  notion  that  a  mistaken 
belief,  however  honest,  that  the  law  justified  a  painful  operation^ 
when  in  truth  it  did  no  such  thing,  could  operate  as  any  excuse 
at  all,  except,  perhaps,  in  mitigation  of  punishment.  If  the  law 
were  that  any  man  or  any  body  of  men  could,  in  his  or  their  own 
interests,  or  for  his  or  their  own  pecuniary  benefit,  cause  torture 
and  suffering  to  animals  without  legitimate  reason,  and  could, 
when  charged  with  cruelty,  excuse  himself  or  themselves  upon 
the  ground  that  he  or  they  honestly  believed  the  law  justified 
them,  though  in  fact  it  did  not,  it  is  difficult  to  see  the  limits  to 
which  such  a  principle  might  not  be  pushed,  and  the  creatures  it 
is  man's  duty  to  protect  from  abuse  would  oftentimes  be  sufferinflr 
victims  of  gross  ignorance  and  cupidity.  Before  I  conclude  1 
must  observe  that  in  this  case,  as  in  others  cited  before  us,  the 
operation  has  been  performed  indiscriminately  upon  whole  herda 
of  cattle,  at  a  time  without  regard  to  age,  sex,  habits,  or  tempers^ 
not  because  any  of  them  have  shown  themselves  to  be  dangerous, 
or  exhibited  the  least  trace  of  temper  or  unruliness,  but  becaose 
possibly  hereafter  in  some  feeding  yard,  some  one  or  more  of  them 
may  turn  out  to  be  troublesome,  and  because  the  operation  may, 
for  some  reason  or  other,  add  a  few  shillings  to  their  price  when 
sold.  The  animals  thus  operated  upon  each  year  amount  in 
number  to  tens  of  thousands.  Constant  familiarity  with  unneces- 
sary torture  to,  and  abuse  of,  dumb  animals,  cannot  fail  by 
degrees  to  brutalise  and  harden  all  who  are  concerned  in  or 
witness  the  miseries  of  the  sufferers  — a  consequence  to  be 
scrupulously  avoided  in  the  best  interests  of  dvuised  society. 
From  what  I  have  already  said,  and  for  the  reasons  I  have  given, 
it  follows  thatt  in  my  opinion,  the  practice  of  dishorning  is  a 
cruel,  unreasonable,  and  unnecessary  abuse  of  the  animals  operated 
on,  and  Uierefore  is  illegal  and  ought  to  be  suppressed,  and  that 
the  magistrates  ought  to  have  convicted  the  respondent. 

Appeal  allowed  mA  costs.   Case  remitted  to  the  magistrates  to 
convicL 
Solicitor  for  the  appellant,  A.  Leslie* 

Solicitors  for  the  respondent,  Johnston^  Harrison,  and  Powell, 
for  Oidney,  Aylsham. 
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CENTRAL  CRIMINAL  COURT. 

Wednesday,  September  18, 1889. 

(Before  Ghabus,  J.) 

Rxa.  V.  Gbickmib.  (a) 

Praetice^^Evidence — Fads  explaining  relevant  facte  "^Admisai" 
hility  on  a  trial  for  felony  of  evidence  of  another  felony 
committed  by  the  prisoner. 

Upon  the  trial  of  an  indictment  for  murder  by  stabbing,  it  appeared 
'    that  the  prisoner  when  arrested,  abotU  an  hour  after  the  alleged 

crime,  had  in  his  possession  a  blood-stained  kmfe : 
Held,  cidmissible  to  give  evidence  of  the  stabbing  of  another 

person  by  the  prisoner  immediately  before  his  arrest. 

TN  this  case  there  were  two  indictments  against  the  prisoner— 
-*-  the  first  was  for  the  wilfnl  murder  of  George  Howard,  and  the 
second  indictment  was  for  felonioasly  wounding  Margaret  Webb 
with  intent  to  murder  her ;  there  was  a  second  count  in  which 
the  intent  alleged  was  to  do  her  grievous  bodily  harm.  The 
material  facts  were  as  follows :  The  prisoner  was  a  pawnbroker's 
assistant  out  of  employment.  After  having  spent  tne  evening  of 
the  28th  day  of  June  in  the  company  of  a  friend  in  different 
public-houses^  he  started  home  alone  over  Westminster  Bridge. 
Bstween  12.30  and  1.45  a.m.^  he  was  seen  by  a  witness  going 
down  the  Lambeth  Palace-road. 

At  1.45  a.m.  the  deceased  man  George  Howard  was  seen 
asleep  close  to  the  mortuary  door  of  St.  Thomas's  Hospital, 
situate  in  the  Lambeth  Palace-road. 

At  2.10  a.m.  G-eorge  Howard  was  found  bleeding  from  a  wound 
in  the  neck,  of  which  he  shortly  afterwards  expired.  About  an 
hour  later  a  woman  named  Margaret  Webb  was  sleeping  on  a 
seat  on  the  Albert  Embankment,  and  not  far  from  the  above- 
mentioned  hospital.  The  prisoner  was  seen  to  approach  and 
strike  her  on  the  head.  He  was  pursued,  and  taken  into  custody. 
In  his  waistcoat  pocket  was  found  a  dosed  penknife,  of  which 
the  blade  and  a  quarter  of  an  inch  of  the  handle  were  smeared 
with  blood. 

The  woman  Webb  was  found  to  be  suffering  from  a  small 
wound  at  the  entrance  to  the  ear,  which  had  severed  an  artery, 
and  a  superficial  wound  above  the  lobule  of  the  ear. 

The  cause  of  death  in  the  case  of  the  deceased  man  Howard 
was  a  punctured  wound  in  the  neck,  severing  the  carotid  artery 
and  entering  the  pharynx. 

(A)  Reported  by  AxaOm  Quis,  Esq^  Bftrrister-st-Law. 
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Rao.  The  medical  witnesses  before  the  maffistrate  expressed  their 

GBKnixEB    ^P^^^^^  ^^^^  ^  ^^®  woands  were  of  sach  a  charaoter  as  might 

have  been  caused  by  the  knife  prodaced ;  and  one  of  the  wit* 

1889.       nesses^  Dr.  Farr^  fartiier  stated  that  the  blood  upon  the  handle 

nT^       of  the  knife  cbald  not  be  accoanted  for  by  the  wonnds  on  the 

£Kl   woman,  which  weresnperfieial,  but  might  have  been  produced  by 

Fads  explain-  the  injury  to  the  deceased.    The  other  medical  gentleman  who 

/^a^Admit'  ^^        Knife  after  the  blood  had  been  partially  removed  could 

^7%  in  £r^/ express  no  opinion  on  this  point. 

for/Uony  cf      Matthews  and  Avory  for  the  prosecution. 

j^^^f       OiZi  for  the  defence. 

ment  *  for  murder.  Before  the  case  for  the  prosecution  was 
opened,  Gill  called  the  attention  of  the  court  to  the  evidence  upon 
the  depositions  relating  to  the  other  ohargOj  which  he  submitted 
Was  not  relevant  to  the  present  indictment,  and  ought  not  there- 
fore to  be  opened  to  the  jury. 

Motth&ms  submitted  that  the  evidence  referred  to  must  be  laid 
before  the  jury  in  order  that  they  should  understand  the  case. 

Chabubs,  J.— I  think  your  objection,  Mr.  Gill,  is  premature. 

Matthews  proceeded  to  open  tne  case  to  the  jury,  and  Imving 
dealt  with  the  prisoner's  movements  upon  the  night  in  question, 
and  the  circumstances  under  which  Howard  was  found  wounded^ 
began  to  narrate  the  circumstances  of  the  alleged  assault  upon 
Webb. 

Oill,  interposing  again,  submitted  that  this  was  irrelevant.  It 
was  evidence  of  a  distinct  felony  committed  at  least  an  hour 
after  the  alleged  murder.  It  was  not  competent  for  the  prose- 
cution to  give  evidence  of  a  felony  other  than  that  charged  in 
the  indictment,  unless  it  was  impossible  to  describe  one  without 
joing  into  the  other.  The  exceptions  to  this  rule  were  well 
lefined.  They  were  for  the  purpose  of  rebutting  the  defence  of 
accident  or  mistake;  or  *  showinff  guilty  knowledge :  {Eeg.  v; 
Francis,  L.  Rep.  2  0.  0. 128 ;  12  Cox  G.  C.  612;  30  L.  T.  Rep. 
N.  S.  508 ;  Reg.  v.  Richardson,  2  F.  &  P.  343 ;  8  Cox  0.  0-  448  ; 
Reg.  V.  Oeering,  18  L.  J.  215,  M.  C.)  Here  no  such  questions 
were  involved.  Nor  could  it  be  said  that  the  evidence  constituted 
one  single  and  entire  transaction,  so  as  to  make  the  whole  ad- 
missible. In  support  of  his  contention  he  referred  to  Rex  v. 
mUs,  6  B.  &  0. 145;  Rex  v.  Birdseye,  4  C.  &  P.  386;  Rex  v. 
Rooney,  7  C.  &  P.  517 ;  and  Stephen  on  the  Law  of  Evidence^ 
chap.  3y  art.  10.  ^ 

Ghables,  J. — I  quite  agree  with  the  view  that  evidence  re« 
lating  to  facts  entirely  disconnected  from  the  charge  before  the 
court  are  inadmissible.  But  I  do  not  see  my  way  to  withholding 
from  the  consideration  of  the  jury  the  evidence  sought  to  be 
excluded^  The  whole  of  the  evidence  on  the  occasion  in  question 
is  material.  It  seems  to  me^  that  the  facts  proposed  to  be  de- 
tailed are  necessary  to  explain  the  case ;  in  other  words,  they 
fall  within  the  conditions  of  Stephen,  J.'s  rule  in  chap.  2,  art. 
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9,  of  his  DIgert  ot  tfie  Law  of  B?ideiloe  ais  being  "  facta  ezplain- 
ing  relevant  fcota."    The  evidence  mosb  therefore  be  given. 

Verdict,  Not  guilty.    .        

Solicitor  for  the  proseoatioa,  2%a  SoKeitor  to  the  Treasurtf.  isaa. 

Solicitors  for  the  prisoner,  /.  and  0.  Attenborough. 


FaeiM  txpXainm 
tug  nhvani 
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mridtnoBof 

motktrfimf* 


CENTRAL  CRIMINAL  COURT. 

Thtmday,  B^tember  19,  1889. 

(Before  Chablss,  J.) 

Bm.  t;.  GsoBOi  Dali  akd  Aghis  Daub,  (a) 

Pra^ice-^  Evidence  ^AdmimbilUy  of  evidence  of  other  and 
sifnUar  aete  of  prisoner  committed  upon  other  occcLeiona  for 
the  pu/rpoee  of  proving  guilty  intent. 

Upon  the  trial  of  an  indictment  under  24t  ^  25  Vid.  c.  100,  a.  58, 
for  ^^feloniously  and  unlawfully  using  a  certain  instrument,  to 
wit,  a  quill,  with  intent  to  procure  a  miscarriage,"  it  is  relevant, 
in  order  to  prove  the  intent,  to  show  that  at  other  times,  both 
before  a/nd  after  the  offence  charged,  the  prisoner  had  caused 
miscarriages  %y  similar  means. 

IN  this  case  there  were  seven  indictments  against  the  prisoners 
charging  them,  nnder  24  &  25  Vict,  c  100,  s.  58,  with 
having  nsed  instruments  upon  different  women  with  intent  to 
prociwe  abortion.  The  dates  of  the  aUeged  offences  ranged  from 
June,  1887,  to  March,  1889.  . 

The  indictment  upon  which  they  were  given  m  cbarge  to  the 
jury,  allege^  that  they  did  on  the  Ist  day  of  June,  1888, 
"  feloniously  and  unlawfully  use  an  instrument,  to  wit,  a  quill, 
with  intent   to    procure   the  miscarriage  of  Annie   Elizabeth 

Rmith  " 

The'  evidence  of  Annie  Elizabeth  Smith  upon  her  deposition 
was  to  the  effect  that  she  was  pregnant  in  May,  1888 ;  that  she 
sent  for  the  prisoners,  who  were  man  and  wife,  and  that  the  male 
prisoner  inserted  a  quill  into  the  witness's  vagina,  with  the  result 
that  she  had  a  miscarriage. 

J8\itton  and  Qitt  fcr  the  proseontion. 

Keith  Frith  for  the  defence. 

(o)  Reported  by  Axnnm  Gnx,  Eiq^  BmUter-at-Law. 
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Bm.  FtUton,  in  opeoiu^  the  oaie,  propoiecl  to  give  ia  eridanoe 

0«an  Dui  ^"'^'^  "'^  ^  "^  [HiBonera  pncbaed  on  diffeieDt  women,  both 

ua>       prior  sad  sabseqaent  to  the  offence  ohar^red  in  the  indictment. 
AaxM  DoM.      Ketih  Frith  objected  to  this  being  opened  to  the  jory  as  uiBd> 
im       ™iB«ble  ia  eyidenoe. 

FuUon  sabmitted  that  the  evidence  was  admissible,  on  the 

Pradic*-'  ground  that  the  material  qnestion  for  the  jnry  was  the  intent 
^^%JZi  ^*^^  which  the  instmment  was  used.  Similar  acts  committed  by 
—  Atbiuti-  a  person  charged  with  an  offence  are  relevant  to  show  that  a 
UU^  qf  tpi-  particular  act  was  done  with  a  guilty  intent :  {Beg,  v.  Oeering 
mM^mmo^  18  L.  J.  215,  M.  C. ;  Stephen's  Digest  of  the  Law  of  Evidence, 
(,  art.  12.)  It  was  conceivable  here  £at  the  qaill  might  have  been 
osed  for  a  porpoee  other  than  to  procure  abortion,  as,  for  instance, 
to  open  an  absceas,  and  that  the  sabseqnent  miecarriage  waa  an 
accidental  reanlt.  It  was  therefore  important  to  show  that  the 
prisoner  had  caused  miscarriages  in  a  similar  manner  upon  other 
occaaions. 

Keith  Frith  objected  to  the  admission  of  the  evidence,  upon 
the  ground  that  the  snbstantial  issue  before  the  jory  was  whether 
or  not  the  quill  was  used  by  the  prisoner,  and  tnat,  if  it  were  so 
used,  the  inference  was  irresistible  that  it  was  employed  with 
the  intent  laid  in  the  indictment. 

Charibs,  J.  ruled  that  the  evidence  must  be  admitted.     . 

Verdict,  QviUy. 
Solicitor  for  the  prosecntiion.  The  Treamry  Solicitor. 


QUEEN'S  BENCH  DIVISION. 

Thwtday,  May  9, 1889. 

(Before  Pollock,  B.  and  Manistt,  J.) 

LlA  V.  Chabbiiiotoh.  (a) 

Malicioua  prosecution — MaHdoua  ojaplietUum  for  eearch-warrant 
— AppUcaHon  for  search-warrant  and  ioarrant  for  arregt  on 
information  supplied  by  third  party — Reasoniuile  cause  for 
Buspicion — Judicial  act~-Criminal  Late  Amendment  Act,  1865 
(48  ^  49  Vict.  c.  69),  s.  10. 

The  defendant,  acting  upon  information  supplied  by  another 
person,  hUd  an  information  before  a  poUea  magittfate  that  he 
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had  grounds  for  believing  that  the  plaintiff  was  detaining  in  her        Lb4 
hoibse  a  young  girl  for  immoral  purposes.     On  this  information  c-^minotok 

the  ma^istraJte  issued  a  search-warrant  and  a  warrant  for  the        

arrest  of  the  'plaintiffs  tmder  the  10th  section  of  the  Criminal       1889. 
Law  Amendment  Act,  1885,  and  the  plaintiff  was  returned  for     \iaUci<m 
trial  at  the  Central  Criminal  Court,  and  was  there  tried  under  prosecution-^ 
the  6th  section  of  the  Act  and  acquitted.  Application 

In  an  action  for  maliciously  laying  such  information  before  the  J^^^p^ 
magistrate  whereby  the  warrant  for  search   and  for  arrest  was    warrant  for 
obtained,  and  for  maliciously  prosecuting  the  plaintiff  at  the     arrest^ 
Central  Criminal  Court :  Jteasonable 

•wm-  ccuuB  for 

Held,    that  the  ma^traie,  in  issuing  the  search-warrant    and    suspicion^ 
warrant  for  a/rrest,  under  the  10th    section   of  the  Act,  was  JwiKcial  aa— 
acting  judicially,  and  as  the  defendant  had  a^ted  bona  fide,  ^^^'j^^*^ 
and  the  magistrate  had  acted   on  the  information,  what  took  jict,  1885— 
ploM   afterwards  was  the  a^t  of  the  magistrate  and   not  the  48  #•  49  Vict, 
act  of  the  defendant,  and  that  that  was  an  answer  to  an  action   ^  ^^'  *' 
for  maliciously  suing  out  the  warrant,  and  that  as  to  the  further 
proceedings,    the  plaintiff  had  failed  to   show   an  absentee  of 
reasonable  and  probahle  \cause  on  the  part  of  the  defendant. 

Hope  V.  Evered  {ante,  p.  112 ;  55  L.  T.  Bep.  N.8. 320 ;  17  Q.  B. 
Div.  338)  followed. 

Held,  by  the  Court  of  Appeal,  that  upon  the  facts  proved  at  the 
trial  there  was  no  evidence  of  want  of  reasonable  and  probahle 
cause  on  the  part  of  the  defendant. 

Hope  V.  Evered  [ubi  supra)  held  not  to  govern  the  present  ease. 

MOTION  for  a  new  trial  in  an  action  tried  by  Grantham,  J. 
with  a  jury,  when  the  learned  judge  withdrew  the  case 
from  the  jury,  and  directed  a  nonsuit. 

The  action  was  brought  against  the  defendant  for  having 
falsely  and  maliciously  and  without  reasonable  and  probable 
cause  appeared  before  a  police  magistrate  at  the  Thames  police- 
court,  and  laid  an  information  against  the  plaintiff  for  unlawfully 
detaining  for  immoral  purposes  a  certain  girl  against  her  will,  on 
which  information  a  warrant  was  granted  for  the  arrest  of  the 
plaintiff;  also  for  having  on  a  subsequent  occasion  preferred  the 
said  charge  against  the  plaintiff  before  a  magistrate  at  the  said 
polioe-court,  causing  the  plaintiff  to  be  sent  to  trial  on  the  said 
charge;  also  for  having  falsely  and  maliciously  and  without 
reasonable  and  probable  cause  prosecuted  the  said  charge  against 
the  plaintiff  at  the  Central  Criminal  Court,  where  the  plaintiff 
was  acquitted  of  the  said  charge. 

The  defendant,  a  gentleman  who  had  a  home  for  immoral 
women  who  could  be  induced  to  abandon  their  course  of  life,  laid 
an  information  before  a  maratrate  under  the  10th  section  of  the 
Criminal  Law  Amendment  Act,  1885,  in  which  he  stated  that  he 
had  reasonable  cause  to  suspect  that  a  girl  was  detained  by  the 
plaintiff  at  a  house  in  Longfellow-road  for  immoral  purposes,  and 
that  he  had  been  so  informed  by  a  woman  whom  he  usually 

VOL.  rn.  z  z 
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Lba        employed  to  make  inquiries  for  him  aboat  sacli  cases.     He  had 
OHABBnaxoir  ^^  o^^^^r  information  on  the   point  than  the  statement  of  this 

*  woman^  and  acting  on  this  statement^   he  laid  the  information 

1889.        before  the  magistrate^  on  which  the  magistrate  issaed  a  search- 

Afaiid'       warrant  under  sect.  10  of  the  Act.     When  the  search-warrant 

nroserution^  was  executed  it  was  found  that  the  girl  was  not  at  the  house  in 

Application    Longfellow-road^  but  that  she  had  previously  been  at  a  house  in 

^^^ttui  Canal-road,  where  the  plaintiff  had  lived  from  October,  1887,  to 

warrant  for    March,   1888,   when    she    removed  to    Longfellow-road.     The 

arrest-'      magistrate  also  issued  a  warrant  for  the  arrest  of  the  plaintiff  on 

"'^'""/ot'*    *^®  charge  of  detaining  the  girl  for  immoral  purposes  at  Long- 

su^icdn—    fellow-road.     She  was  afterwards  committed  for  trial  for  detain- 

Judicial  act -^  ing  the   girl  at   Canal-road;  she   was  indicted  under  the   6th 

^Am^mau"  section  of  the  Act,  and  found  not  guilty,  and  was  discharged. 

Act,  1886—       ^^®  plaintiff  thereupon  brought  the  present  action  against  the 

48  j*  49  Vict,  defendant.     The  learned  judge  held  that,  on  the  evidence,  there 

c.  69, «.  10.    ^1^  j^Q  evidence  of  an  absence  of  reasonable  and  probable  cause^ 

and  he  nonsuited  the  plaintiff.     The  plaintiff  appealed. 

Sect.    10    of   the    Criminal    Law   Amendment   Act,     1885^ 
provides : 

If  it  appears  to  any  jastioe  of  the  peace,  on  Information  made  before  him  on  oath 
by  any  parent,  relative,  or  guardian  of  any  woman  or  girl,  or  any  other  person  who, 
in  the  opinion  of  the  justioe,  is  bondjide  acting  in  the  interest  of  any  woman  or  girl 
that  there  is  reasonable  cause  to  suspect  that  such  woman  or  girl  is  nnlawfotly 
detained  for  immoral  purposes  by  any  person  in  any  place  within  the  jurisdiction  of 
such  justice,  such  justioe  may  issue  a  warrant  authorising  any  person  named  therein 
to  search  for  and,  when  found,  to  take  to  and  detain  in  a  place  of  safety  such  woman 
or  girl  until  she  can  be  broaght  before  a  justice  of  the  peace.  .  .  .  The  justioe 
of  the  peace  issuing  such  warrant  may,  by  the  same  or  any  other  warrant,  cause  any 
person  accused  of  so  unlawfully  detaining  such  woman  or  girl  to  be  apprehended  and 
brought  before  a  justice,  and  proceedings  to  be  taken  for  punishing  such  person 
according  to  law. 

E.  Morton  and  Oraiea  (0.  JF.  Oill  with  them)  for  the  plaintiff! — 
They  called  attention,  in  the  first  place,  to  the  time  when  the  defen- 
dant laid  the  information  before  the  magistrate  and  applied  for 
the  warrant.  When  he  laid  the  information  he  had  absolutely 
no  evidence  against  the  plaintiff,  except  the  statement  of  the 
woman  who  was  employed  by  him  for  the  purpose  of  watching 
brothels,  and  whose  evidence  was  therefore  not  reliable.  Was 
the  woman  who  gave  this  information  a  person  upon  whose 
information  the  defendant  ought  to  have  relied  ?  Ought  he  to 
have  gone  to  the  police-court  and  obtained  a  warrant  for  the 
arrest  of  the  plaintiff  as  he  did  on  such  information  ?  In  Lister 
V.  Ferryman  (23  L.  T.  Rep.  N.  S.,  at  p.  270 ;  L.  Rep.  4  H.  of  L. 
521)  Lord  Hatherley,  L.C.  said :  '^  But  what  is  now  to  be  decided 
is  this,  how  far  the  defendant  in  this  action,  having  his  informa- 
tion conveyed  to  him,  maybe  said  to  have  reasonably  and  discreetly 
trusted  his  informant ;  because  I  apprehend  that  you  are  to  have 
regard  to  every  shade  of  difference  between  the  amount  of  credit 
to  be  given  to  one  person  and  to  another,  according  to  the 
character  of  the  information.  Information  given  by  one  person 
of  whom  the  party  knows  nothing  would  be  regarded  very  dif- 
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f  erenfcly  from  information  given  by  one  whom  he  knows  to  be  a        Lva 
sensible  and  tmstworthy  person/*     There  was  a  question  of  fact  nwAHRTiwuoKi 

which  onght  to  have  been  left  to  the  jnry^  and  there  was^  at  all        :. 

events^  some  evidence  to  go  to  a  jury^  and  that  was  not  presented        1889. 
to  them.     In  Lister  v.  Ferryman  (uhi  sup.)  it  was  held  that  it     jr^JJ^i 
was  a  rale  of  law  that  the  jury  mast  find  the  facts  on  which  the  prosecution-^ 
question  of  reasonable  and  probable  cause  depends^  and  then  it    AppHration 
is  for  the  judge  to-  determine  whether  the  facts  found  do  con-    ^'^^^ 
stitute  reasonable  and  probable  cause.  My  firsc  point  is^  whether   yoarrantfor 
it  was  reasonable  for  the  defendant  to  believe  this  woman.     In     mreat^ 
Abratk  v.  The  North^Eastem  Railway  Company  (55  L.  T.  Eep.    ^^^^ 
N.  S.  63;  11  App.  Cas.  247),  at  the  trial  of  the  action  the  case    guspicion-- 
was  left  to  the  jury  by  Cave,  J.     [Manisty,  J. — Your  first  cause  Judicial  act  — 
of  action  is  for  the  arrest  under  the  search-warrant.]      Yes :  ^1'"'"^^^"' 
there  was  abundant  evidence  here  of  the  absence  of  reasonable   j^ct,  1885— 
and  probable  cause.     At  all  events,  there  was  sufficient  evidence  48  ^  49  Viet. 
to  go  to  the  jury.  <^  ^^'  '•  ^^• 

McGall  for  tiie  defendant. — I  submit  the  learned  judge  was 
perfectly  right,  and  that  the  plaintiff  signally  failed  in  proving 
what  the  law  cast  on  her,  namelv^  the  absence  of  reasonable  and 
probable  cause.     The  question  as  to  what  took  place  on  the  first 
occasion  is  distinct  in  law  from  what  took  place  on  the  second 
occasion.     What  took  place  on  the  first  occasion  was  that  the 
defendant  put  a  statement  before  the  magistrate  without  making 
any  suggestion  as  to  what  should  be  done,  aad  the  magistrate  on 
his  own  accord  issued  the  warrant.     The  burden  of  proof  is  on 
the  plaintiff,  as  appears  from  the  judgment  of  the  Master  of  the 
Bolls  in  Abrath  v.  The  North-Eastern  Railway  Company  (49  L.  T. 
Eep.  N.  S.  618;  11  Q.  B.  Div.  440).     If  the  plaintiff  complains 
that  the  magistrate  was  misled,  why  did  she  not  ask  that  there 
should  be  an  adjournment  ?  The  statute  is  a  complete  answer  to 
everything  that  takes  place  up  to  the  time  of  the  execution  of 
the  warrant  issued  under  sect.  10.     Hope  v.  Evered  (55  L.  T. 
Bep.  N.  8.  820;  17  Q.  B.  Div.  338)  is  conclusive  on  the  point, 
and,  though  there  the  case  has  been  allowed  to  go  to  the  jury. 
Lord  Coleridge,  C.J.  says  :  "  We  have  to  deal  with  a  recent  Act 
of  Parliament  giving  unusual  powers^  and  pointed  at  an  evil 
which  the  Legislature  thought  sufficiently  important  to  be  met 
.by  this  enactment.     ...    If  the  person  who  puts  the  magis- 
trate in  action  only  states  the  grounds  of  his  suspicion,   and 
says  that  on  those  grounds  he  reasonably  suspects  that  the  girl 
is  improperly  detained,  and  if  the  magistrate  agrees  with  him,  and 
thinks  that  it  has  been  made  to  appear  to  him  that  the  person 
acting  hoTva  Me  has  reasonable  cause  for  his  suspicion,  then  that 
decision  of  the  magistrate  is  an  answer  to  such  an  action  as  the 
present.     The  magistrate  has  to  act  judicially .''     The  inform- 
ation on  which  the  defendant  acted  showed  that  the  g^rl  had 
been  detained  at  Canal-road,  and  that  she  believed  that  she  was 
detained  at  Longfellow-road.     If  the  magistrate  thought  that 
the  proper  form  of  warrant  was  for  the  last  place  mentioned  iu 

z  z  2 
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hBk       the  informatdonj  thab  was  for  the  magistrate,  and  for  that  the 
^«A«.y«.»^«  defendant  is  not  liable. 
^     ..^  Morton  rephed. 

1889.  Pollock,  B. — This  case  is  one  of  general  importance.     The 

^TTT        action  is  for  malicious  prosecution,  and  the  questions  in  the  action 
proseauioit^  ^®  ^^  ^  double  nature.     The  first  cause  of  action  is  for  taking 

AppUcatum    out  a  search-warrant  coupled  with  a  power  to  arrest  the  plaintiff, 

for  search     m^^er  sect.  10  of  the  Criminal  Law  Amendment  Act,  1885. 

warrant  for    When  the  defendant  took  the  step  he  did  in  appearing  before  a 
arrest--     police  magistrate,  and  laying  this  information  against  the  plain- 

BmsomAU    ^^  \^  ig  clear  the  only  information  he  had  was  the  information 

^icioZ^  of  the  woman  who  made  the  statement,  and  there  was  no  evidence 
«/tuftcta/ac<— whatever  in  her  statement  which  would  justify  the  proceeding 
^A^aldnf^  taken  under  this  section.     But  however  unwise  that  action  may 

Act,  1885—  h^^^  been,  the  magistrate  acted  on  it,  and,  that  being  so,  the 
48  ir  4d  Viet,  case  seems  to  me  to  come  within  Hope  v.  Eoered  {ubi  sup,). 

c.  69,  *.  10.  That  case  was  a  case  of  a  search-warrant  only,  but,  as  it  was  a 
decision  on  this  10th  section  with  which  we  are  now  dealing, 
and  as  the  observations  of  the  Lord  Chief  Justice  are  equally 
applicable  to  a  case  like  the  present,  it  would  be  splitting  hairs 
to  say  that  in  that  case  the  magistrate  acted  judicially,  and 
in  the  present  case  he  did  not.  On  that  part  of  the  case  the 
defendant  acted  hona  fide,  possibly  without  discretion.  The 
magistrate  acted  on  the  information ;  then  what  took  place  after 
that  was  the  act  of  the  magistrate,  and  not  the  act  of  the  defen- 
dant. The  question  then  arises,  is  there  a  body  of  evidence  upon 
which  the  defendant  ought  to  have  taken  further  steps  before 
proceeding  further  in  the  case  ?  In  the  case  of  Abrath  v.  Ttie 
North'Eastem  Railway  Company  [uhi  sup.)  Brett,  M.B.,  said 
(11  Q.  B.  Div.,  at  p.  450) :  ''It  signifies  not  what  statements 
were  laid  before  those  who  instituted  the  prosecution,  if  they 
received  them  carelessly,  or  if  they  did  not  take  reasonable  care 
to  inform  themselves  of  other  facts  with  which  they  might  have 
made  themselves  acquainted.''  In  applying  these  observations 
each  case  must,  of  course,  depend  on  its  own  circumstances.  In 
the  case  of  Lister  v.  Ferryman  {uhi  sup.)  the  statement  on  which 
the  defendant  acted  was  a  second-hand  statement,  when  he  could 
have  obtained  a  statement  first  hand.  Now,  it  is  admitted  that 
the  plaintifiF  was  a  woman  living  in  adultery  with  another  man  \ 
that  she  had  used  coarse  language  to  the  girl ;  and  that  some 
attempt  had  been  made  upon  the  girl.  The  defendant's  bona 
fides  is  also  admitted.  The  onus  probandi  is  not  on  the  defen- 
dant, but  it  is  for  the  plaintiff  to  prove  that  there  was  an  absence 
of  reasonable  and  probable  cause.  On  the  whole  case,  I  think 
that  the  conclusion  come  to  by  Grantham,  J.  was  the  right  one, 
and  the  non-suit  ought  not  to  be  disturbed. 

Manisty,  J. — I  am  of  the  same  opinion.  The  case  of  the 
plaintiff  is  founded  on  three  separate  causes  of  action  set  oat  in 
the  statement  of  claim.  The  first  is  that  the  defendant  falsely 
and  malicioasly  and  without  reasonable  and  probable  cause  laid 
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an  iDformafcion  againsfc  the  plaintiff  before  a  police  magistrate^  on        Lba 
which  information  a  warrant  was  issued  for  the  arrest  of  the  ciuLvJ^nfrt% 

plaintiff.     That  information  no  doubt  was  an  information  for  an        

offence  committed  at  Longfellow-road,  and  it  was  supported  by       1889. 
the  sworn  evidence  of  the  defendant  upon  what  was  really  the     jf^[Jj^, 
statement  of  the  woman.     On  the  first  cause  of  action  I  am  of  jroseaaian— 
opinion  that  the  case  of  Hope  v.  Evered  (uhi  sup,)  is  conclusive    Application 
against  the  plaintiff,  and  I  cannot  myself  come  to  the  conclusion  J^^/^ 
we  are  asked  by  the  plaintiff  to  come  to.    As  to  the  10th  section    usarrantfor 
of  the  Act,  it  is  divided  into  two  parts.    The  first  has  reference      arrest— 
to  issuing  a  search-warrant,  and  tne  second  to  issuing  a  warrant    ^^^^^ 
for  the  arrest  of  the  accused.    With  regard  to  the  first  part  of    mspidon-^ 
the  section,  the  magistrate  acts  judicially,  and  his  discretion  is  Judicial  ad  — 
conclusive,  and  the  second  paragraph  of  the  section  is  of  the  ^i^^J^^ 
same  character.    It    seems  to  me  that  the  magistrate   acted  ^ct,  1885— 
judicially.    If  a  person  states  his  case  fairly,  and  the  magistrate  48  j  49  Vict. 
acts  upon  such  statement,  then  the  person  is  protected.    The   ^  ^*  **  ^^' 
first  cause  of   action,  therefore,  is  at  an  end.     Now,  what  is 
the  second  cause  of   action  f     That  the  defendant  falsely  and 
maliciously  and  without  reasonable  and  probable  cause  preferred 
the  said  charge  against  the  plaintiff  before  the  magistrate  at  the 
police-court  on  a  subsequent  occasion,  causing  the  plaintiff  to  be 
sent  for  trial  on  such  charge.     Now,  what  is  the  offence  charged  ? 
Taking  this  girl  away  from  her  home  for  an  immoral  purpose, 
and  the  same  remarks  apply  as  before.     Then  we  come  to  a 
totally  different  state  of  things,  when  we  come  to  the  question 
of  reasonable  and  probable  cause.     I  am  far  from  saying  that 
the  defendant  might  not  have  come  to  the  conclusion  he  came  to, 
and  it  was  for  the  plaintiff  to  prove  that  he  could  not  reasonably 
have  come  to  that  conclusion.     It  was  for  the  plaintiff  to  prove 
the  absence  of  reasonable  and  probable  cause,  and  I  cannot  think 
that  upon  these  facts  there  was  any  evidence  of  the  absence  of 
reasonable  and   probable  cause,  but  quite  the  contrary.     The 
same  observations  apply  a  fortiori  to  tne  third  cause  of  action. 
I  think,  therefore,  as  regards  all  three  causes  of  action,  the  action 
fails. 

Motion  refused. 

July  18. — The  plaintiff  appealed  from  the  judgment  of  the 
Queen's  Bench  Division ;  and  the  Court  of  Appeal,  consisting  of 
Lord  Esher,  M.B.,  Cotton  and  Lindley,  L.JJ.,  dismissed  the 
appeal  on  the  ground  that  the  learned  judge  at  the  trial  was 
right  in  holding  on  the  facts  proved  that  there  was  no  evidence 
of  want  of  reasonable  and  probable  cause.  The  Court  of  Appeal 
declined,  however,  to  express  any  opinion  on  Hope  v.  Evered  (55 
L.  T.  Rep.  N.  S.  320 ;  17  Q.  B.  Div.  338)  as  not  governing  the 
present  case. 

Solicitor  for  the  plaintiff,  Oeorge  KebhelL 

Solicitors  for  the  defendant,  0.  V.  Young  and  Co. 
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itrelatUr* 


COMMISSION     OF     OYER     AND     TERMINER     FOR 

THE    CITY     OF     DUBLIN. 

Oct.  25    and  26,   1889. 

(Before  O'Beien,  J.) 

Reg.  v.  Elliott,  (a) 

Manslaughter — Matter  of  excuse — Negligence  by  railway  guard — 

Meaning  of  criminal  negligence. 

The  prisoner  was  indicted  for  the  manslaughter  of  a  passenger  in  a 
train  of  which  he  was  in  charge  as  guard.  The  prisoner  had 
directed  the  train  to  be  separated  on  an  incline,  whereby  a  portion 
of  the  train  ran  backwards  and  collided  with  another  train^ 
causing  the  death  of  many  of  the  passengers, 

O'Brien,  J,  told  the  jury  that  in  order  to  cx>nvict  the  prisoner  they 
must  find  him  guilty  of  "  gross  negligence"  or  ''  recklessly 
negligent  conduct,''  and  that  mere  intellectual  defect  or  mistake 
of  judgment,  without  wilful  disobedience,  as  to  a  traffic  regu- 
latimi  would  not  create  criminal  liabilitii, 

Reg.  V.  Cavendish  {Ir.  Sep,  8  Com.  Law,  178)  distinguished. 

^I^HE  prisoner  was  charged  with  the  manslaughter  of  Samuel 
-i-  Maxwell  Steele.  From  the  evidence  given  at  the  trial,  it 
appeared  that  the  prisoner  was  in  the  employment  of  the  Great 
Northern  Railway  Company  of  Ireland,  and  was  the  condactor 
of  a  special  excursion  train  consisting  of  twelve  carriages  with  a 
brake  van  at  each  end,  which  train  left  Armagh  station  at  aboat 
10.15  p.m.  on  the  12th  day  of  June,  1889,  carrying  about  nine 
hundred  passengers,  mostly  children,  but  with  some  adults, 
amongst  whom  was  the  deceased,  Samuel  Maxwell  Steele. 

At  Armagh  station,  before  the  train  started,  a  conversation 
had  taken  place  between  the  station  master  and  the  prisoner  as 
to  employing  a  second  engine  ;  but  the  prisoner  having  been  told 
by  the  engine  driver  that  a  second  engine  was  not  required,  so 
informed  the  station  master. 

The  train,  having  been  filled  with  passengers,  all  th^  carriage 
doors  were  locked  on  both  sides,  and  the  train  started  on  its 
journey,  under  the  supreme  charge  of  the  prisoner,  assisted  by 
two  guards.  Having  proceeded  about  half  a  mile,  the  train  corn- 
Co)  Reported  by  Fbedbbick  F.  Lbdwioh,  Esq.,  BarriBtar-at-Law. 
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xnenced  to  ascend  an  incline  of  one  inch  in  eighty-two  inches  for        Rbg. 
the  first  three-quarters  of  a  mile,  and  then  one  inch  in  seventy-      rutji^^ 

five  inches  for  a  quarter  of  a  mile  to  the  sammit.      The  ascending        ' 

train  gradually  lost  speedy  and  eventually  came  to  a  standstill^        1888. 
unable  to  proceed  further,  when  within  200  yards  of  the  summit.  .,    *;     ,^ 
and  on  the  one  m  seventy-five  gradient.  ^Criminal 

The  prisoner  having  descended  from  the  train^  asked  if  the  negtigawe^ 
brakes  at  each  end  of  the  train  were  applied,  and,  being  informed    ^^^^^ 
that  they  were,  he  then  asked  for  sprags  (poles  with  which  the  ^tgHg^noeof 
spokes  could  be  jammed),  but  he  was  informed  that  none  were  on  njMway  guard. 
board  the  train. 

The  prisoner  then  caused  stones  to  be  placed  at  the  back  of 
four  or  five  of  the  wheels  of  the  last  six  carriages,  and  ordered 
these  last  six  carriages  to  be  uncoupled  from  the  remainder  of 
the  train  (intending  to  take  on  the  train  in  two  divisions),  which 
was  accordingly  done,  whereupon  the  latter  portion  commenced 
to  move  backwards  down  the  incline  with  gradually  increasing 
speed,  until  it  attained  a  rate  of  fifty  or  sixty  miles  an  hour.  Thus 
proceeding  down  the  incline,  it  dashed  into  an  approaching  pas- 
senger train,  the  latter  having  been  stopped  by  its  driver,  who 
had  seen  the  runaway  carriages.  Many  of  the  passengers  had 
escaped  through  the  carriage  windows  whilst  the  train  was 
moving  backwards  before  the  collision,  but  the  result  of  the 
collision  was  that  seventy-six  persons  (mostly  children)  were 
killed  or  fatally  injured,  and  many  persons  wounded.  Amongst 
the  persons  killed  was  the  deceased,  Samuel  Maxwell  Steele. 

At  the  trial,  evidence  was  given  by  passengers  that  they  had 
requested  the  prisoner  not  to  uncouple  the  carriages.  Evidence 
was  also  given  that  the  brake  of  the  rear  van  had  been  put  on 
before  the  train  was  uncoupled,  and  that  when  the  van  was 
examined  after  the  accident  the  brake  was  still  on. 

Major-General  Hutchinson,  Board  of  Trade  Inspector,  proved 
that  he  was  present  when  shortly  after  the  accident  an  experiment 
was  made  with  a  train  made  up  of  the  same  number  of  carriages, 
as  the  wrecked  train,  which  were  loaded  with  iron  to  the  same 
weight  as  if  filled  with  passengers,  the  engine  and  carriages 
with  the  exception  of  three  and  the  rear  van,  being  the  identical 
ones  composing  the  train  which  had  met  with  the  accident  on 
the  12th  day  of  June. 

The  engine  took  this  train  safely  to  the  summit  of  the  incline, 
and  then  backed  down  to  the  spot  where  the  accident  had 
occurred,  and  was  stopped.  Stones  were  then  placed  at  the 
back  of  two  or  three  of  the  wheels  of  the  sixth  carriage  from  the 
end,  and  the  brake  of  the  rear  van  was  put  on.  Then  the 
couplings  of  the  sixth  and  seventh  carriages  were  detached; 
when  the  carriages  remained  stationary.  The  engine  was  then 
backed  against  the  train  for  a  couple  of  yards,  whereby  the  last 
six  carriages  and  van  were  pushed  over  the  stones ;  but  when 
the  engine  ceased  backing,  the  six  carriages  remained  again 
stationary,  held  in  position  by  the  brake  of  the  rear  van  ulone. 


712  CRIMINAL  LAW  CASES, 

Rbo.  The  whole  train^  except  the  engine,  was  then  placed  so  as 

Elliott  ^  ^^^^  ^°  ^^^  brake  van  alone,  which  suocesBfully  held  it  in 

'  position. 

1889.  The  regulations  as  to  traffio  on  the  Great  Northern  Railway 

Manslmi'ht  ^^  Ireland,  set  out  below,  were  proved,  and  put  in  evidence 

^Criminal  for  the  defence : — 

"T/'^r*  7"        ^"^®  ^^^  (Guards).— When  a  portion  of  a  train  is  left  upon  the  main  line,  from 

Matter  of      accident  or  inability  of  the  engine  to  take  the  whole  forward,  the  engine  driver  most 

excuse  ^^^^  return  for  it  on  the  same  line,  except  by  written  Instrnctions  from  the  guard, 

JSrgnrjence  of   y^^^  must  go  on  the  proper  line,  and  cross  at  the  nearest  points  behind  the  part  left, 

rmtway  gnara.  ^hj^i^  jj^  mxiAt  push  before  him  till  conTenient  to  go  in  front  again  with  the  engine. 

If  the  engine  driver  finds  it  necessary  to  retam  to  tiie  rear  portion  of  his  train  on  the 

same  line,  he  must,  before  starting  with  the  front  portion,  send  his  fireman  back  to 

the  guard  to  obtain  the  necessary  written  instructions  authorising  him  to  do  so,  and 

if  he  give  such  instructions,  the  guard  must  continue  to  protect  his  train  in  the  rear, 

and  prevent  a  following  train  pushing  it  ahead. 

(a)  When  there  is  only  one  guard  with  the  train,  it  is  the  duty  of  the  fireman  to 
rido  upon  tho  last  vehicle  of  the  front  portion  of  the  train  until  it  is  placed  in  a 
siding ;  and  it  is  the  duty  of  the  guard,  after  putting  down  his  brake,  and  carefully 
securing  the  last  portion  of  the  train  so  that  it  will  remain  stationaiy,  to  go  back 
and  take  the  necessary  steps  for  protecting  it  by  signals,  in  accordance  with  rules, 

(6)  Where  two  guards  are  employed  with  the  train,  the  under-gnard  mnst  uncouple 
it,  and  ride  upon  the  last  vehicle  of  the  front  portion  in  plaM  of  the  fireman,  as 
directed  above,  the  head  guard  taking  the  necessary  measures  for  protecting  the  last 
portion. 

(c)  Should  a  train  come  to  a  stand  travelling  up  an  incline,  the  driver  must  send 
his  fireman  to  the  guard  to  acquaint  him  with  the  cause  of  the  stoppage ;  and  the 
train  must  remain  standing,  and  be  secured  in  its  position  until  a  distinct  under- 
standing has  been  come  to  between  the  driver  and  the  guard  as  to  their  further 
proceedings. 

With  a  heavy  train  or  slippery  rails  the  guard  must  not  leave  his  van  nntil 
perfectly  satisfied  that  his  brake  will  hold  the  train  securely. 

The  train  must  not  be  moved  again  in  either  direction  until  the  guard  has  resumed 
his  van.    The  breakings  of  couplings  must  be  carefully  guarded  against  in  such 


/.  /.  Shaw,  Q.C.  (with  him  John  Gordon) ,  for  the  prisoner, 
submitted  that  in  criminal  cases  ''  gross  negligence ''  amounting 
to  '' recklessness '^  must  be  proved,  and  that  such  ordinary 
negligence  or  want  of  care  as  would  be  sufficient  to  make  a 
person  responsible  in  a  civil  action  would  not  be  sufficient  to 
make  him  criminally  liable :  {Reg,  v.  Noahes,  4  Fos.  &  Fin.  920, 
and  the  reporter's  note  to  that  case.)  The  law  on  this  point  is 
clearly  stated  by  Lord  EUenborough  in  Beg,  v.  Williamaon 
(3  C.  &  P.  635),  that  if  the  prisoner  acted  under  and  in  obedience 
to  the  regulations  framed  by  the  railway  company  or  his  superior 
officers  for  his  guidance  he  would  not  be  responsible  for  the 
result  of  so  doing:  {Beg.  v.  Trainer  and  another,  4  F.  &  F.  105.) 

W.  H.  Dodd,  Q.C.  (with  him  John  N.  Oerrard,  Q.C),  for  the 
Crown,  conira. — There  is  no  difference  as  to  responsibility  in  civil 
and  criminal  cases,  and  the  question  for  the  jury  is,  did  the 
prisoner  use  due  and  ordinary  care,  skill,  and  caution  in  the 
execution  of  the  duties  entrusted  to  his  charge  7  In  Beg.  y. 
Cavendish  (Ir.  Rep.  8  Com.  Law,  178),  the  prisoner,  having  driven 
a  cab  over  a  woman  in  the  street,  was  charged  with  manslaughter. 
There  the  question  was  one  of  the  onus  of  proof,  but  the  judges 
incidentally  laid  down  the  law  as  to  what  is  required  in  a  case 
of  manslaughter.    Dowse,  B.,  states  the  law  as  follows  at  p.  182  : 
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"  Cases  of  this  description  are  generally  disposed  of  by  leaving,        Ruo« 
as  was  practically  done  here,  the  question  of  negligence  or  no     e^J^^ 

negligence  to  the  jury,  who  rarely  will  go  astray  if  the  judge  has        * 

the  firmness  to  keep  their  minds  from  being  bewildered  by  con-  1889. 
siderations  as  to  the  benefit  of  the  doubt  and  other  irrelevant  j^^  "J  ', 
topics.  I  am  of  opinion  that  the  law  is  as  I  have  stated  it,  and  ^Criminal 
I  am  not  sorry  that  it  should  be  so.  It  is  not  too  much  to  expect  neaUgence^, 
if  a  person  ride  down  a  pedestrian  in  the  public  street  and  kill  -^«"«^^ 
him,  that  the  person  so  taking  the  life  of  a  fellow  creature,  before  Negfigencti  of 
he  escapes  all  the  consequences  of  his  act,  should  be  called  on  rmlway  guard, 
to  prove  that  the  death  was  an  accidentcd  one,  and  that  no  want 
of  due  care  should  be  attributed  to  him.  There  is  no  better  way 
of  securing  the  doing  of  justice  in  a  case  like  this  than  to  ask 
the  jury,  as  was  done  here,  whether,  on  all  the  facts,  due  and 
proper  care  was  exercised  by  the  man  who  caused  the  death,  at 
the  same  time  telling  them  that  this  question  was  to  be  considered 
on  the  preponderance  of  the  evidence,  as  in  ordinary  civil  cases.'' 
In  the  same  case  Fitzgerald,  B.,  states  the  law  as  follows  at 
p.  184 :  ''  The  fact  of  taking  a  man's  life  causes  a  presumption  of 
unlawfulness  which  must,  if  it  can,  be  removed,  either  by  the 
circumstances  under  which  it  took  place,  as  they  appear  on  the 
evidence  ofiered  by  the  Crown,  or  by  evidence  offered  on  the  part  of 
the  culprit.  .  .  .  What  due  care  or  caution  is  must  depend  on 
the  nature  of  the  act  to  which  it  is  applied  and  the  circumstances 
of  each  case.  These  cases  are  innumerable — from  the  case  of  an 
operation  performed  by  a  surgeon  of  competent  skill,  but  in  itself 
so  dangerous  that  the  twinkle  of  an  eye,  the  tremor  of  a  nerve, 
might  render  it  fatal,  down  to  the  case  before  us  of  the  driving 
of  a  cab  in  a  public  street,"  and  even  the  dissenting  judge  (James 
O'Brien,  J.),  in  the  same  case,  states  tbe  law  in  almost  similar 
terms  at  p.  192 :  *^  In  the  case  of  a  party  charged  with  man- 
slaughter by  carelessly  driving  over  the  deceased,  there  is  no 
presumption  of  malice.  That  charge  involves  two  questions: 
First,  whether  the  death  was  caused  by  the  act  of  tbe  accused  in 
driving  over  the  deceased;  second,  whether  that  act  was  the 
result  of  negligence  or  want  of  due  care  and  caution  on  the  part 
of  the  accused.  And  it  is  requisite,  in  order  to  establish  his 
guilt,  that  the  jury  should  find  affirmatively  on  both  these 
questions. 

O'Briien,  J.,  in  summing  up  the  case  to  the  jury,  said :  Your 
verdict  must  depend  upon  the  opinion  you  form  of  the  degree  of 
negligence  of  which  the  prisoner  was  guilty.  After  considera- 
tion, and  fully  weighing  how  much  depended  upon  the  distinc- 
tion, I  am  of  opinion  that  the  rule  in  Reg.  v.  Cavendish  {vhi 
8up.)  cannot  be  applied  to  this  case,  and  therefore  I  must  direct 
you  as  to  the  principles  on  which  you  should  act  against  the 
argument  for  the  Crown  founded  on  that  cose,  that  the  prisoner 
must  show  that  he  acted  with  due  care,  and  that  the  verdict  of 
the  jury  ought  to  be  based  upon  a  preponderance  of  the  evidence, 
as  in  a  civil  case.    Beg.  v.  Oavendieh  was  a  case  of  direct  violence 
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Rxa.        causing  deaths  and  the  fact  alone  made  the  prisoner  gailty^ 
Elijoit      ^^^88  *^®  prisoner  could  excuse  himself.     Here  the  prisoner 

'     was  not  the  agent  that  caused  the  deaths  for  nan  constat  that  any 

1889.       accident  would  have  happened^  and  the  train  might  have  gone 

^  "";     , .     back  without  a  collision,  however  likely  that  was  to  happen.    The 
-^Crimnal   definition  of  negligence  m  such  cases  is  not  easj^  even  if  the 

nnUgence--   expression  of  it  is  an  unchaufi^eable  thing  that  would  meet  all 
Matter  qf    cases.    "  Criminal  negligence,    which  was  the  formula  into  which 

Negligence  <*f  the  counsel  for  the  accused  has  converted  the  "  criminal  inatten- 

raihoay  guard,  tion ''  of  Lord  EUenborough  in  Reg.  v.  Williamson,  cannot  assist 
you  much,  for  '^  criminal  negligence  **  means  no  more  than  the 
negligence  that  would  amount  to  a  crime,  but  whether  it  does  so 
or  not  is  still  the  thing  in  question.  '^Culpable  negligence'' 
are  the  terms  frequently  used,  and  are  less  open  to  objection. 
But  I  will  tell  you  that  what  the  prisoner  must  be  found  guilfy  of 
is  gross  negligence,  or  recklessly  negligent  conduct.  However, 
the  degree  of  care  to  be  expected  from  a  person,  the  want  of 
which  would  be  gross  negligence  or  less  than  that,  must  in  the 
necessity  of  things,  which  law  cannot  change,  have  some  relation 
to  the  subject  and  the  consequences.  But  from  the  very  language 
of  the  indictment,  which  alleges  the  act  to  be  done  feloniously,  it 
results  that  there  must  be  a  certain  moral  quality  carried  into 
the  act  for  which  the  prisoner  is  made  criminally  responsible. 
For  intellectual  defect,  for  mere  mistake  of  judgment,  he 
cannot  be  found  guilty.  That  is  the  subject  of  the  civil 
remedy.  For  instance,  if  he  miscalculated  the  power  of  the 
brake,  and  the  other  means  he  used  to  hold  the  train  in  its  situa- 
tion, that  could  not  be  a  crime.  But  I  cannot  agree  in  the 
proposition  which  has  been  approached  in  the  argument  of 
counsel,  that  if  by  a  wilful  and  forward  confidence  in  his  own 
opinion  which  was  contrary  to  all  reason  and  experience,  that 
would  not  make  the  prisoner  guilty.  We  cannot  enter  into  the 
prisoner's  mind — we  must  judge  his  conduct  by  certain  external 
measures  of  reason.  Nor  is  it  necessary  that  there  should  be  a 
conscious  indifiPerence  in  his  mind — if  such  an  expression  noiay  be 
used — as  to  the  safety  of  the  passengers.  If  the  prisoner  was  so 
absorbed  in  the  business  and  interest  of  the  company  as  to  give  no 
heed  to  their  safety,  that  might  be  considered  as  negligence.  With 
respect  to  the  rules,  a  case  has  been  put  of  a  possible  conflict  between 
them  and  the  duty  of  care  which  the  law  requires.  That  case  does 
notarise.  If  it  did  it  would  be  extreme  rigour  to  hold  the  prisoner 
guilty  of  negligence  for  observing  the  conditions  of  the  service 
into  which  he  entered,  although  they  might  have  led  to  disaster. 
On  the  other  hand,  if  there  were  a  clear  positive  rule  forbidding 
the  dividing  of  a  train  upon  an  incline,  that  would  be  a  strong 
element  in  the  question  of  negligence,  and  would  itself  justify  a 
verdict  of  guilty.  Here  there  is  no  express  rule,  but  the  impli- 
cation was  certainly  that  that  was  his  duty.  His  Lordship  adopted 
the  rule  laid  down  by  Willes,  J.  in  the  case  of  Reg*  v.  Trainer 
{uhi  supra)  that  if  the  rule,  with  ordinary  intelligence,  were  open 
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to  mistake^  the  prisoner  ought  not  to  be  found  guilty  of  man-  Rm. 

slaughter  merely  for  not  adhering  to  it.  Bluoii. 

Verdict,  Not  guilty.  * 

Solicitors  for  the  prisoner:  A,  T.  Farrell.  1889. 

Solicitor  for  the  Crown :  John  KiVkelly.  MamiauQhter 

— Criminal 

negligence-^ 

Matter  of 

excuue-^ 

Negligence  of 


CROWN   CASES   RBSBBVBD. 

Saturday,  Nov.  2,  1889. 

(Before  Lord  Colkbidgb,  C.J.,  Pollock,  B.,  Field,  Manisty, 

Cays,  Chables,  and  Qbantham,  JJ.) 

Beg.  v.  Bbown.  (a) 

Jtmsdiction  of  Oowrt  for  Grown  Oases  Reserved — Question  arising 
on  the  trial — Plea  of  guilty — Attempt  to  commit  unnaiural 
offence— Domestic  fowls— U  ^  12  Viot.  c.  78,  «.  1 ;  24  &  25 
Vict.  c.  100,  s.  61. 

The  Court  for  the  consideration  of  Crown  Oases  Reserved  have  juris- 
diction to  entertain  a  case  stated  for  their  opinion  upon  any 
question  of  law  arising  upon  the  trial  of  an  indictment,  notwith- 
standing  the  fact  that  the  prisoner  may  have  pleaded  guilty  to 
the  indictment. 

The  question  whether  an  indictment  alleges  an  offence  in  respect  of 
which  an  indictment  would  lie,  is  a  question  of  la/w  which  must 
he  considered  upon  the  trial  of  every  indictment,  and  it  is  im- 
Tnaterial  whether  or  not  the  indictment  is  in  fact  questioned  by 
or  on  heludfofthe  prisoner.  The  court  have  jurisdiction,  there- 
fore,  under  W  8p  12  Vict,  c.  78,  s.  1,  to  entertain  a  case  in  which 
sueh  a  question  is  stated,  notwithstanding  the  fact  that  the 
prisoner  pleaded  guilty  to  the  charge  contained  in  the  indictment. 
Reg.  V.  Clark  (15  L.  T.  Rep.  N.  8.  190;  10  Cox  0.  0.  338; 
L.  Rep.  1  0.  0.  R.  54)  questioned  and  distinguished. 

Domestic  fowls  are  animals  vrithin  the  meaning  of24^  25  Vict, 
e.  100,  s.  61,  and  therefore  an  attempt  to  commit  an  unnatural 
offence  with  such  fowls  is  indictable  under  that  section. 

Reg.  V.  Dodd  {unreported)  overruled,  and  Reg  v.  Collins  (10  L.  T. 
Rep.  N.  8.  581 ;  9  Cox  0.  0.  497;  L.  ^  0.  471)  distinguished. 

/^ ASE  stated  by  Lord  Coleridge,  C. J.,  as  follows : — 

The  prisoner  was  conYicted  before  me  upon  his  own  confession 
at  the  last  assizes  for  the  county  of  Essex,  on  an  indictment 

(a)  Reported  by  R.  OmrmnoHAM  Glrit,  Esq.,  Barrister-at-Law. 
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Reg.  charging  him  with  an  attempt  to  commit  nnnatnral  offences  with 

*'•  domestic  fowls. 

'  On  his  confession  I  sentenced  him  to  twelve  months^  imprison- 

1889.  ment  with  hard  laboor.    Afterwards  I  was  informed  that  the 

Court  of  Criminal  Appeal^  in  an  unreported  case,  had  nnanimoiiBly 

Practice^  ^^^^  ^^^  &  duck  was  not  an  animal  within  24  &  25  Vict.  c. 

Jwriadktion  <4  100,  S.  61. 

n^^^/^        If  I  liad  been  aware  of  that  decision,  it  would  have  been  my  duty 

Reserved"    to  defer  to  it,  whatever  my  own  opinion  on  the  matter  might  be. 

*\Questicn    In  the  present  case,  however,  there  exists  a  conviction  which,  if 

arUimvpon  ^he  case  of  Beg.  v.  Dodd  is  to  be  followed,  must  be  quashed. 

Plea  of  ffuifhf  I  request  the  opinion  of  the  Court  of  Criminal  Appeal  whether  it 

^Unaturaf  should  be  affirmed  or  quashed.     I  think  it  right,  however,  to  call 

offenee--     ^^g  attention  of  the  court  to  the  case  of  Beg.  v.  Olark  (L.  Bep.  1 

Attempt  to      n   n    Jf     -^    KA.\  \  IT 

commit  offenu  ^'  Y'  ^'f  P-  ^V' 

withfowb'-'  No  one  appeared  in  support  of  or  against  the  conviction. 
1^  ^o^^  r?**  Lord  Coleridge,  C.J.  delivered  the  judgment  of  tho  court  as 
24  j'  25Vtct.  follows : — In  this  case  we  have  the  disadvantage  of  not  having  it 
c.  100, «.  61.  argued  on  either  side.  But,  as  we  have  had  an  opportunity  of 
discussing  it  among  ourselves,  it  is  perhaps  as  well,  having  re- 
gard to  the  nature  of  the  case,  that  it  was  not  publicly  argued. 
It  is  a  case  in  which  a  boy  was  tried  before  me  at  Chelmsford, 
and  pleaded  guilty  to  an  indictment  charging  him  with  an  attempt 
to  commit  an  unnatural  crime  with  certain  domestic  fowls.  That 
he  had  attempted  to  do  that  with  which  he  was  charged  there 
could  be  no  doubt,  and  it  was  quite  clear  from  the  depositions 
that  such  an  attempt  as  that  charged  might,  and  did  have,  disas- 
trous effects  to  the  poor  birds.  The  boy  pleaded  guilty,  and  I 
sentenced  him  to  a  term  of  imprisonment ;  but,  after  I  had  left 
the  town,  my  attention  was  drawn  to  a  case  in  which  it  was  said 
it  had  been  held  that  a  prisoner  could  not  be  convicted^  and 
therefore  cannot  be  tried,  for  attempting  to  commit  an  unnatural 
offence  with  a  dock,  because  a  duck  is  not  an  animal  within  the 
statute  24  &  25  Vict.  c.  100,  s.  61.  Now,  I  should  most  certainly 
have  deferred  to  such  a  decision  .had  I  been  aware  of  it ;  bat,  as 
it  has  never  been  reported,  there  was  some  excuse  for  my  knowing 
nothing  of  it.  I  thought  it  my  duty,  however,  to  make  enquiry  with 
regard  to  the  case,  and  it  turned  out  that  in  Beg.  v.  Dodd,  which 
was  decided  in  1877  by  this  court,  the  case  stated  for  the  court 
did  ask  the  question  whether  a  duck  was  an  animal  within  the 
statute,  and  it  did  appear  that  the  court  had  reversed  the  convic- 
tion. It  was,  therefore,  not  an  unreasonable  conclusion  to  come 
to  that  the  court  had  answered  the  question  they  were  asked  in 
the  negative,  and  that  it  was  for  this  reason  that  they  reversed 
the  conviction.  If  that  had  been  so,  it  would  have  had  a  very 
disastrous  effect,  and  I  therefore  called  together  six  of  my  learned 
brothers  for  the  purpose  of  considering  whether  that  case  was  to 
be  followed.  It  happens  that  some  of  the  judges  who  decided 
that  case  are  still  among  us,  and,  so  far  as  they  remember  the 
case,  the  reversal  of  the  conviction  took  place,  not  on  the  ground 
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that  a  daok  was  not  an  animal  within  the  statafce^  bat  apon        "Rta. 
another  point,  and  on  the  anthoritj  of  Beg.  v.  Collins  (10  L.  T.      «„)?*- 
Bep-  N.  S.  581 ;  9  Cox  0.  0.  497 ;  33  L.  J.  177,  M.  C.)  in  which      "*_  " 
the  coart  held  that  where  a  man  had  put  his  hand  into  another       1889. 
man's  pocket  and  had  fonnd  nothing  in  the  pocket,  he  could  not     p^^^^ 
be  convicted  of  an  attempt  to  steal,  because,  there  being  nothing  jurUdtction  of 
in  the  pocket  to  steal,  the  offence  with  the  attempt  to  commit     Court  for 
which  the  prisoner  was  charged,  could  not  have  been  committed.  ^^^J^^ 
Now,  that  is  a  decision  with  which  we  all  agree,  and,  as  far  as  I    **  Question 
can  obtain  information,  the  reversal  of  the  conviction  in  Beg,  v.   arising  u^n 
Dodd  proceeded  upon  that  ground,  namely,  that  the  prisoner  could  pt^^'^^ 
not  be  convicted  of  an  attempt,  when  he  could  not  have  been  ^Unndturtu 
convicted  of  the  whole  offence.     It  is  clear  that  the  question     offence— 
raised  here  was  raised  there.     In  this  case,  however,  as  a  matter    "^"^Tif&wtf 
of  fact,  the  point  fails,  because,  I.suppose^  that  an  animal  which  withf<£is^ 
could  extrude  a  thing  so  large  as  an  egg  could  receive  the  male  ll  ^  12  Vict. 
organ  of  the  prisoner.     It  is  satisfactory  to  find  that  we  are  com-  ^tl^t  ^ct 

Jelled  to  quaw  this  conviction,  and  we  are  all  of  opinion  that  Beg.  v.  e.  100,  jl  61. 
)odd  cannot  be  considered  any  looger  as  law.  It  proceeded  on  the 
authority  of  Beg.  v.  OolUns  {ubi  siip.),  and,  so  far  as  it  proceeded 
on  that  authority^  it  was,  in  our  opinion,  decided  upon  a  mistaken 
view  of  the  law.  That  does  not,  however,  exhaust  all  the  points 
in  the  present  case,  because  the  case  of  Beg.  v.  Olarh  (15  L.  T.  Bep. 
N.  S.  190;  L.  Rep.  1  0.  C.  R.  54;  10  Cox  0.  0.  338;  36  L.  J. 
16,  M.  C.)  was  brought  to  my  mind,  which  was  a  case  where  a 
prisoner  was  indicted  for  endangering  the  safety  of  persons  on  an 
engine  upon  a  railway,  and,  after  the  prisoner  had  pleaded 
guilty,  the  Court  of  Quarter  Sessions  thought  that  the  deposi- 
tions did  not  make  out  any  offence.  That  was  a  case  decided 
undoubtedly  by  a  strong  Court  of  Appeal,  and  they  held  that 
they  could  not  entertain  the  case,  as  they  had  no  jurisdiction 
except  on  some  question  of  law  arising  upon  the  trial ;  and  the 
court  seem  to  have  held  that,  because  the  prisoner  had  pleaded 
guilty  to  an  offence  which,  had  he  been  aware  of  the  law,  was  no 
offence  at  all,  he  nevertheless  must  be  taken  to  have  known  the 
law,  and  the  plea  of  guilty  was  to  be  taken  to  have  stopped  him 
from  appealing  against  his  conviction.  The  judgment  in  the  case 
was  very  short,  and  is  given  in  the  report  in  a  few  lines  by  Cock- 
burn,  C.J.,  who  said  :  "  In  this  case  we  have  no  jurisdiction  :  it 
was  not  a  question  arising  on  the  trial,  for  the  man  pleaded 
guilty,  and  he  must  be  taken  to  have  known  the  law.  The  power 
to  state  a  case  for  the  consideration  of  this  court  only  applies  to 
questions  of  law  which  arise  on  the  trial.'^  That  is  the  judgment, 
and  if  that  judgment  intends  that,  because  a  man  pleads  guilty, 
any  defect  in  the  statement  of  the  case  against  him  is  immaterial, 
and  he  is  absolutely  precluded  from  taking  advantage  afterwards 
of  such  defect,  and  that  even  the  judge  who  tried  the  case  cannot 
state  a  case  asking  for  the  opinion  of  this  court  as  to  the  validity 
of  the  conviction,  we  respectfully  differ  from  it.  In  this  case  the 
indictment  was  read  to  the  prisoner,  and  if,  upon  it  being  read  to 
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Bm.       him,  he  had  taken  the  objection,  it  wonld  clearly  have  been  a 
P  ^*  point  arising  on  the  trial ;  and  the  mere  fact  that  he  did  not  take 

'      itj  but  that  it  arose  in  the  mind  of  the  judge  afterwards,  does  not 

1889.       render  it  any  the  less  a  point  which  arose  on  the  trial.     Whether 

D.,~r       it  was  taken  by  the  prisoner  or  not,  it  existed,  and  the  point  was 

Jurisdiction  q/* there.     We  therefore  think  that  we  have  jurisdiction  to  consider 

Court  for    this  case.     The  case  of  Reg.  v.  Glarh  {ubi  sup.)  is  not  exactly  ia 

^^l£^'^  point  also,  because  there  the  question  was,  whether  the  facts 

^^Qfiestion     Stated  in  the  depositions  supported  the  indictment,  and  in  the 

arising  tmon   case  that  was  before  the  court  then  they  were  of  opinion  that  the 

Mfl  ^'^^'""T   question  was  not  a  point  which  arose  on  the  trial.    Now,  this 

^Unnatur<u  ^^^e  is  manifestly  different,  because  here  it  was  a  question  whicdi 

offence—    must  needs  haye  been  gone  into,  and  the  case  of  Reg,  v.  Clark 

"^"v^^f^    is  therefore  not  directly  in  point.     We  should  not  shrink  from 

^^^wUhfowL—  differing  from  the  decision  in  that  case  if  the  court  there  had 

11  ir  12  Vict,  held  that  which  at  first  sight  they  would  seem  to  have  held.     It 

^2\k  \rct  ^®  *  gratification,  however,  to  find  that  it  is  not  exactly  in  point 

c.lOO,«.  61.  l^Gi'^^   and   that  we  are  therefore  not  under  the  necessity  of 

differing  from  it.     In  the  present  case,  then,  we  are  of  opinion — 

firstly,  that  we  have  jurisdiction  to  entertain  this  case;    and, 

secondly,  that  upon  the  facts  of  the  case,  and  clearly  upon  the 

general  law,  this  boy  was  guilty  of  the  offence  with  which  he  was 

charged.     It  follows,  therefore,   that  the  conviction  must  be 

affirmed. 

Conviction  affirmed. 
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Saturday,  Nov.  2,  1889. 

(Before  Lord  Coleridqb,  C.J.,   Pollock,  B.,  Field,  Manisty, 

Cave,  Chables,  and  Gbantham,  JJ.) 

Reg.  v.  Beck,  (a) 

Fraudulent  debtor — Offences  against  Debtors  Act,  1869 — Presen- 
tation of  petition  by  bankrupt — Effect  of  Bankruptcy  Act,  1883 
—32  ^  33  Vict.  c.  62,  s.  11  (9)— 46  ^47  Vict.  c.  52,  s.  163(1). 

The  effect  of  sect.  163,  sub-sect.  1,  of  the  Bankruptcy  Act,  1883,  is 
that  a  bankrupt  can  be  convicted  v/nder  sub-sect.  9  of  sect.  11  of 
the  Debtors  Act,  1869,  in  respect  of  any  of  the  offences  mentioned 

(a)  Reported  by  R.  CuNMiNaHAM  Glen,  Eeq.,  BarriBtor-at-Law. 
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therein  committed  wUhin  fawr  months  next  before  the  presentation  Ban. 
of  a  banhruptcy  petition  by  such  bankruptcy,  ^' 

Re  Burden  (59  L.  T.Bep.  N,S.  149;  21  Q.  B.Div.  24;  57  L.  J.  _ 

570^  Q.  S.)  explain,  1889. 

THIS  was  a  case  stated  by  Hawkins^  J.  npon  the  trial  of  an     debtor^ 
indictment,  (a)  a  copy  of  which  accompanied  the  case,  be-      Offencei 
fore  him  at  the  last  Northampton  Assizes.     The  case  stated  that    t^^^ 
counsel  for  the  prisoner  moved  to  qaash  the  indictment  on  the   xeei^Egtct 
ground  that  it  showed  no  offence,  because  it  showed  that  the  of  Bankruptcy 
bankrupt  was  adjudged  bankrupt  on  his  own  petition  ;    and  he  ^^'t  ^^^.ir 
called  attention  to  32  A  33  Vict.  c.  62,  s.  11,  ss.  9,  m^  Be  Burden  *  e^  nw^; 
{ubi  8up,)f  that  counsel  for  the  Crown  referred  to  40  &  47  Vict.  46  i  47  FtVrf! 
o.  52,  s.  165,  s.  51,  e^uAEzparte  Gould  (13  Q.  B.  Div.  454),  and  c 62, 5.168(1). 
that  his  Lordship  declined  to  quash,  thinking  the  objection  one  of 
importance,  and  deserving  argument  before  the  Court    for  the 
Consideration  of  Crown  Cases  Reserved.      The  defendant  was 
convicted. 

If  the  court  were  of  opinion  that  the  indictment  was  bad,  the 
conviction  was  to  be  quashed;  otherwise  it  was  to  stand. 

By  the  Debtors  Act,  1869,  (32  &  33  Vict.  c.  62),  s.  11,  it  is 
enacted  that 

Any  person  adjudged  bankrapt  .  .  .  shall,  in  eaoh  of  the  cases  following,  be 
deemed  guilty  of  a  misdemeanonr,  and  on  conviction  thereof  shall  be  liable  to  be  im- 
prisoned for  any  time  not  exceeding  two  years,  with  or  without  hard  labour ;  that  is  to 
say  .  .  .  Sab-sect.  9.  If  after  the  presentation  of  a  bankruptcy  petition  against 
him  ...  or  within  four  months  next  before  such  presentation  ...  he  oon- 
oeals,  destroys,  mutilates,  or  falsifies,  or  is  privy  to  the  concealment,  destruction, 
mutilation,  or  falsification   of  any  book  or  document  affecting  or  relating  to  his 

(a)  Borough  of  Northampton  in  the  county  of  Northampton  to  wit. — The  Jurors 
for  our  Lady  the  Queen  upon  their  oath  present  that  on  the  Ist  day  of  March  in  the 
year  of  our  Lord  1889  a  bankruptcy  petition  was  presented  by  Henry  James  Beck 
and  Henry  Hooton,  trading  under  the  style  and  title  of  Beck,  Hooton,  and  Oo.,  and 
that  the  said  Henry  James  Beck,  trading  under  the  style  and  title  of  Beck,  Hooton, 
and  Co.,  was  thereupon,  to  wit,  on  the  1st  day  of  March  in  the  year  of  our  Lord  1889 
adjudged  bankrupt,  and  that  the  said  Henry  James  Beck,  trading  under  the  style  and 
title  of  Beck,  Hooton,  and  Go.  within  four  months  next  before  such  presentation,  to 
wit,  in  or  about  the  month  of  November,  in  the  year  of  our  Lord  1888,  with  intent  to 
conceal  the  state  of  his  affairs  or  to  defeat  the  law,  unlawfully  did  conceal,  destroy,  or 
mutilate  a  certain  document,  to  wit,  a  balance-sheet  made  for  the  purpose  of  or  ia 
connection  with  stock-taking,  affecting  or  relating  to  his  property  or  affairs,  against  the 
form  of  statute  in  such  case  made  and  provided.  And  the  jurors  aforesaid  upon  their 
oath  aforesaid  do  further  present  that  on  the  Ist  day  of  March  in  the  year  of  our  Lord 
1889  a  bankruptcy  petition  was  presented  hv  Henry  James  Beck  and  Henry  Hooton, 
trading  under  the  style  and  title  of  Beck,  Hooton,  and  Co.,  and  that  the  said  Henry 
James  Beck,  trading  under  the  style  and  title  of  Beck,  Hooton,  and  Go^  was  there- 
npon,  to  wit,  on  the  Ist  day  of  March  in  the  year  of  our  Lord  1889  adjudged  bankrupt, 
and  Uiat  the  said  Henry  James  Beck,  trading  under  the  style  and  title  of  Beck,  Hooton, 
and  Go.,  within  four  months  next  before  such  presentation,  to  wit,  in  or  about  the 
month  of  November  in  the  year  of  our  Lord  1888,  with  intent  to  conceal  the  state  of 
his  aiOfairs  or  to  defeat  the  law,  unlawfully  was  privy  to  the  concealment,  destruction, 
or  mutilation  of  a  certain  document,  to  wit,  a  balance-sheet  made  for  the  purpose  of 
or  in  oonnection  with  stock-taking,  affecting  or  relating  to  his  property  or  affairs, 
against  the  form  of  the  statute  in  such  case  made  and  provided.  [The  indictment 
contained  two  other  counts  similar  in.terms  to  the  first  and  second  counts  respectively, 
which  related  to  the  concealment,  destruction,  mutilation,  or  falsifioation  of  a  certain 
book,  to  wit,  a  ledger  book,  affectiug  or  relating  to  the  bankrupt's  property  or  affairs.] 
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Hbq.         affairBi  noless  the  jury  is  satufled  that  he  had  no  intent  to  oonoeal  the  state  of  his 
i;.  *  affairs  or  to  defeat  the  law. 

Bbqk. 

By  sect.  163,  sub-secfc.  (1),  of  the  Bankruptcy  Act,  1883,  it  is 

1889.        enacted  that 

iYaudulent         Sections  11  and  12  of  the  Debtors  Act,  1869,  relating  to  the  pnnishment  of  franda- 

j^tor lo°^  debtors,  and  imposing  a  penalty  for  absconding  with  property,  shall  haTo'effect  aa 

Offences  ^^  there  were  substituted  therein  for  the  words  **  if  after  the  presentation  of  a  bank- 

anaitut  ruptcy  petition  against  him,"  the  ,words  "  if  after  the  presentation  of  a  bankmptoy 

Debtors  Act,  portion  by  or  against  him." 
1869— .^ecr  . 

of  Bankruptcy  Marshall  (with  him  Saimmond  Ohambers),  for  the  prisoner, 
^^'•i.^^fc'  contended  that  it  was  not  intended  by  the  latter  Act  that  the 
c.^62  ^11  (9)-  provisions  of  sect.  11  of  the  Debtors  Act,  1869,  should  be  read  as 
46  ^  47  Vict,  making  acts  done  within  four  months  before  the  presentation  of 
e.52,«.  168(1).  a  bankruptcy  petition  by  a  man  offences  punishable  as  mis- 
demeanours; all  that  was  intended  was  to  make  such  acts 
offences  where  petitions  were  presented  against  a  man.  The 
words  used  in  sect.  163  of  the  later  Act  are,  "  shall  have  effect 
as  if,''  in  contradistinction  to  the  words  used  in  sect.  164,  which 
are  '^  shall  be  construed  and  have  effect  as  it"  From  the  dis- 
tinction in  the  wording  of  the  two  sections,  it  might  fairly  be 
said  that  it  did  not  necessarily  follow  that  the  whole  of  sect.  11 
of  the  earlier  Act,  with  its  sub-sections,  was  to  be  read  with  the 
substitution  of  the  words,  "  if  after  the  presentation  of  a  bank- 
ruptcy petition  by  or  against  him.''  Some  effect  must  be  given 
to  the  words  in  sect.  164  of  the  latter  Act  '^  shall  be  construed ;'' 
and  in  the  case  of  Be  Burden;  JEx  parte  Wood  {ubi  s^ip.)]  it  was 
held  that  the  court  had  no  power  to  order  the  prosecution  of  a 
bankrupt,  under  sub-sects.  IS,  14,  and  15  of  sect.  11  of  the 
Debtors  Act,  1869,  for  offences  committed  within  four  months 
before  his  bankruptcy,  where  the  bankrupt  had  presented  the 
petition  himself,  and  that  the  words  substituted  in  other  portions 
of  the  section  by  sect.  163  of  the  Bankruptcy  Act,  1883,  were  not 
to  be  read  as  enabling  such  a  prosecution  to  take  place.  Sect.  163 
was  intended  only  to  affect  frauds  committed  after  the  presenta- 
tion of  a  petition  by  a  bankrupt,  the  offence  being  of  a  very 
different  character  where  committed  after  the  bankruptcy  to 
what  it  would  be  if  committed  before.  In  order  to  support  the 
conviction  a  peculiar  effect  would  have  to  be  given  to  the  word 
^'  such  "  in  sub-sect.  9,  and  "  such  "  would  have  to  be  read  as 
meaning  a  petition  presented  by  or  against  the  bankrupt.  The 
word  "  such,"  however,"  as  the  Act  of  1869  stood,  referred  only 
to  a  petition  presented  against  the  bankrupt,  and  its  meaning 
could  not  be  altered  in  the  indirect  way  in  which  the  prosecution 
were  bound  to  say  it  had  been  altered  :  {Attorney^Oeneral  v. 
Lamplough  (38  L.  T.  Rep.  N.  S.  87 ;  3  Ex.  Div.  214;  47  L.  J. 
555,  Ex. ;  26  W.  R.  323 ;  Reg.  v.  JoTmson,  8  Q.  B.  102.) 

The  Solicitor-Oeneral  (with  whom  were  B.  S.   Wright  and 
Trevor  White)  was  not  called  upon. 

Lord  GoLEBinoE,  C.J. — ^This  is  a  case  reserved  by  my  brother 
Hawkins  at  the  last  Northampton  Assizes.     The  question  in  it 
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arises  upon  an  indiotment  wHich  states  tliat  foar  months  before       Back 
the  presentation  of  a  petition  hy  a  bankmptj  he  committed       J^' 
certain  offences  against  sob-sect.  9  of  sect*  11  of  the  Debtors         ''^ 
Act^  1 860^  and  there  can  be  no  doabt  bat  that^  if  the  plain  and       1889* 
ordinary  constr action  of  that  section^  as  amended  by  sect.  163  of   ^  "jTj 
the  Bankruptcy  Act,   1883>  is  considered,  the  indictment   is     debtor-^ 
correct.     If  the  indictment  correctly  states  an  offence  nnder      Offences 
those  Acts,  then  the  conviction  was  right,  and  that  is  the  only  j)^^^ 
point  which  is  left  to  ns.    Now,  sect.  11,  sub-sect.  9,  of  the  isQd-^Effect 
I)ebtor8  Act,  1 869,  enacts  that^  if  after  the  presentation  of  a  of  Bankmptcy 
bankruptcy  petition  against  a  person,  or  within  foar  months  next  ^^j  ^^^^^ 
before  such  presentation,  he  coaceals,  destroys,  and  so  forth,  any  e.  eC'.  n  (fiO; 
book  or  docnment  relating  to  his  affiiirs,  he  shall  be  gnilty  of  a  ^  j*  ^7  Ktctl 
misdemeanour.    There  is  no  doabt  that,  if  this  indictment  had^''^^''*^^^^^^" 
been  framed  on  that  Act  of  Parliament  so  standing,  inasmuch  as 
it  states  that  he  committed  the  offences  charged  against  him 
before  the  presentation  of  a  petition  by  himself,  the  indictment 
woald  have  been  bad.    But  a  sabsequent  Act  of  Parliament, 
namely,  the  Bankruptcy  Act,  1883,  by  sect.  163  enacts  that 
with  regard  to  sect.  11  of  the  Debtors  Act,  1869,  relating  to 
the  punishment  of  fraudulent  debtors,  such  section  '^  shall  have 
effect  as  if  there  were  substituted  therein  for  the  words  ^  if  after 
the  presentation  of  a  bankruptcy  petition  against  him,'  the  words 
'  if  after  the  presentation  of  a  bankruptcy  petition  by  or  against 
him.'''    Therefore  sect.  11,  sub-sect.  9,  of  the  Debtors  Act  1869 
is  by  the  effect  of  that  enactment  to  be  read  as  if  it  said  ''if  after 
the  presentation  of  a  bankruptcy  petition  by  or  against  him,  or 
within  four  months  next  before  such  presentation,  the  bankrupt 
conceals,"  and  so  forth.    If  the  Act  of  Parliament  is  to  be  so 
read,  what  must  ''such  presentation  "  mean  ?    It  must  mean  the 
presentation  of  a  petition  by  or  against  him,  and  there  is  no 
mode  of  extricating  ourselves  from  that  conclusion.     If  that  is 
so,  it  follows  that  there  is  no  objection  to  this  indictment,  and 
that  the  conviction  must  be  afiSrmed.     But  then  it  is  said  that  is 
not  the  proper  construction  to  be  put  upon  the  later  enactment. 
It  is  said  that,  inasmuch  as  the  effect  of  that  enactment  is 
confined  to  a  number  of  the  sub-sections  of  the  earlier  Act« 
includiug  sub-sect.  9,  and  it  does  not  go  on  to  say  that  the  words 
''  by  or  against "  are  to  be  put  in  any  of  the  following  sections, 
it  therefore  follows  that,  although  the  words  do  stand  in  certain 
of  the  sub-sections,  and,  although  standing  there,  the  technical 
construction  would  be  to  extend  the  provisions  of  such  sub- 
sections to  the  cases  of  petitions  presented  by  bankrupts  them- 
selves, they  are  still  to  be  struck  out,  because  they  are  not  inter- 
polated into  the  following  sub-sections.    It  appears  to  me,  if  Mr. 
Marshall  will  forgive  me,  that  the  statement  of  such  argument 
contains  the  answer  to  it.    The  enactment  is  plain,  and  appears 
to  have  been  carefully  considered,  and  words  are  used  which  are 
capable  of  only  one  construction.    We  have  been  pressed  with 
the  authority  of  the  case  of  Be  Burden  ;  E»  part^  Woods  {ubi 
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9up.),  npon  ihe  ISth^  14 th^  and  I5th.  snb-A^fcioiUs  of  aeofe*  11  6f. 
^^      the  Debtors  Act  1869,  in  which. m'ylearaed. brothers  Cayeaad. 

Smith — because  Parliament  had  used  different  language  frooor 

1889,       the  language  used  in  those  sub-sections^  each  of  which  relates. 
F  m^mt    ^^^^7  ^  offences  committed  within  four  months  next  before  the 
debtor^     presentation   of  a  bankruptcy,  petition  against  the  bankmpt>. 
Qfeneeg.     whereas  the  words  substituted  by.  sect.  163  of  the  Bankruptcy 
j)^^^    -^ct,  1883,  are  '^if  after  the  presentation  of  a  bankruptcy  petition 
1869— J^eci  hy  or  against  him  " — came  to  the  conclusion  that  Parliament  had 
of  Bankruptcjf  not  used  words  affecting  those  sub-sections,  .and  therefore  held 
32  2'^^Rrf  that  those  sub -sections  were  not  to  be  rciid  as  if  they  were; 
c.  62,  a,  11  (9)i  affected  by  the  later  Act.   'Now,  why,  because  thQ  Act  of  Parlia- 
46^^*47  vici.ment  had  not  affected  certain  sub-sectiona  which  it  does  not 
c.  52,1. 163(1).  profess  to  affect,  we  should  hold  that  it  does  not  affect  another 
sub-section  which  it  does  profess  to  affisct,  I  am  unfbble  to  see. 
I  am  therefore  clearly  of  opinion  .that  this  conyiction  must  be; 
affirmed. 

Pollock,  B.,  Field,  Manistt,  Cayb,  Chablbs,  and  GBAKTHAVy 
JJ.  concurred. 

Convictum  affirmed. 
Solicitor  for  the  prosecution,  The  SoUcUor  to.  tiie  Treasury. 
Solicitor  for  the  prisoneri  F.  MarahalU 


PROBATE,    DIVORCE,    AND  ADMIRALTY   DIVISKHT. 

DlYOBCE  BUSINBSS. 

Tuesday ,  July  30,  1889. 

(Before  Butt,  J.) 

Be  William  Powell  ;  Powbll  v.  Powell,  (a) 

Huahand  and  wife — Husband  convicted, cf  cm  aggravated  assauU-^ 
Amount  of  ^ine— 24  ^  25  Vict.  c.  100,  ss.  42,  48— Order  for 
separation  and  maintenance^^Husband's  evidence  tendered  and 
refused — Appeal — Matrimonial  Causes  Act  1878  (41  Vtci,  c.  19) 

~   '^Affidavits  filed  by  and  on  behalf  of  husband — Inadmissibility 

-    -^-Appeal  dismissed. 

If  the  m.agistrates  who  hear  a  siimm^ons  by  a  mfe  find  that  her 
husband  has  been  guilty  of  an  aggravaZed  assault  upon  her  under 
sect.  43  of  the  Act,  they  may  yet  impose  only  such  a  penalty  as 

(a).R6portoa  by  H.DQBLBT^SiunBBbpy:,  Ssq.i  IkutiBt^^ 
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.   mighi  be  inflicted  iipon  a  eonvidion  .under  sect.  4&,  and  may  IUWtlluu 
.   proceed  without  hearing,  any  emdenee  on  behalf  of  the  husband     ^^^'' 

to  make   an  order  undsr  the  Matrimonial  Oauees  Act  1878  '       ,. 

(41  Viet,  e*  19),  giving  the  voife  the  ryrotection  that  she  would  be     Powelu 

efUitled  to  upon  a  decree  for  judicial  separation,  and    may       ^^ 

•  further  order  the  husband  to.providefor  his  wife*s  maintenance.        T 

it  ie  npt  the  intention  of  the  Legislature  or  the  meaning  of  the  Huabandand 

statute  that  there  should  be  two' separate  hearings.  wif^^Ordtr 

Upon  an  appeal  fntm  such  an  order  of  justices  under  sect.  A  of  the    JStm^m^ 

McUrimonial  Causes  Act,  .1878,   to  the  Probate,  Divorce,  and  tenanee—Qnf 

Admiralty  Division,  the  Oouri  declined  to  enter  upon  matters  "«**•" /^ 
.  touching  the  merits  of  the  case,  or  to  receive  affidavits  filed  by  ^j^^— 
^    or  on  behalf  of  t/te  husband  with  the  view  of  inducing  the  court    ^fi^Ti 

to  review  the  justices*  decision  upon  the  facts.  'r^da!^ 

24  f  25  Viet. 

THIS  was  an  appeal  by  William  Powell,  of  Johnstown,  in  tbe     f  ^^t  '^ 
coanty  of  tbe  boroagb  of  Carmartben  weaver,  asking  tbe  court  y^  T\!9^a,i. 
to  set  aside  or  vary  an  order  made  by  tbe  justices  of  tbe  peace  '  ' 

for  tbe  said  connty,  sitting  in  petty  sessions  at  tbe  Guildball,  Car- 
martben, on  tbe  24th  Jnne  1889,  whereby  it  was  declared  that 
tbe  said  William  Powell  was  that  day  convicted  of  having,  on 
tbe  17tb  Jane,  1889,  nnlawfnlly  assaulted  and  beaten  one  Jane 
Powell,  bis  wife,  contrary  to  tbe  statute  24  &  26  Vict.  c.  100,  s. 
48,  and  whereby  it  was  declared  that  tbe  justices  were  satisfied 
that  the  future  safety  of  tbe  said  Jane  Powell  was  in  peril ;  and 
whereby  it  was  ordered  that  tbe  said  Jane  Powell  should  no 
longer  be  bound  to  cohabit  with  her  said  husband,  and  that  tbe 
.latter  shonld  thenceforth  pay  to  tbe  said  Jane  Powell  a  weekly 
sum  of  7s.  for  her  maintenance  and  support  during  such  time  as 
she  shonld  continue  to  live  separate  and  apart  from  the  said 
William  PoweU. 

Tbe  grounds  upon  which  tbe  husband  now  appealed  against 
the  said  order  were :  (L)  That  the  justices  improperly  refused 
4o  allow  the  said  William  Powell  to  give  evidence,  or  to  receive 
.any  such  evidence.  (2.)  That  tbe  conviction  took  place  under 
sect.  42,  and  not  under  sect.  43  of  the  statute  24  &  25  Vict.  c. 
100,  and  that  as  tbe  penalty  imposed,  viz.,  twenty  shillings,  was 
snob  as  might  be  imposed  for  a  common  assault,  under  sect.  42, 
there  was  no  jurisdiction  to  make  the  order,  although  tbe  justices 
in  fact  stated  that  they  convicted  him  of  an  aggravated  assault. 
.(3.)  That  tbe  justices  were  wron^  in  finding  the  future  safety  of  - 
tbe  said  Jane  Powell  to  be  in  peril.  (4.)  That  tbe  sum  of  7s. 
per  week  ordered  to  be  paid  by.  the  said  William  Powell  for  bis 
wife's  maintenance  and  support  was  excessive,  and  not  in  accor- 
dance with  tbe  means  of  the  said  William  Powell. 

.When  the  case  was  before  the  justices,  tbe  complainant  was 
called  and  gave  evidence  as  to  tbe  assault  committed  upon  her 
by  her  husband  on  June  17,  1889,  and  a  police  sergeant 
spoke  to  seeing  bruisesj  which  tbe  complainant  swore  bad  been 
eanaed  by  her  husband  npon  that  occasion.      One  witness  was 
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MeYfmiui  called  for  the  defence^  to  speak  to  seeing  on  that  night  re- 

^wELL;     cently  made  soratohes  npon  William  PowelPs  face  and  hands. 

^^^         The  complainant  was  then  recalled/  and  swore  that  her  hnsband 

FowEUs,     had  often  threatened  to  kill  her ;  that  he  had  given  her  no  money 

rrrr       for  a  month ;  that  she  had  often  had  to  sleep  out  of  the  honse  for  fear 

1       of  him ;  that  it  was  abont  six  weeks  since  she  slept  with  him ; 

ffuabandand  that  he  had  given  her  a  black  eye ;  and  that  she  was  afraid  to  go 

wSmM^^      In  the  resnltj  the  defendant  was  convicted  of  an  aggravated 
iMaiije— Cbn-  assaulfc^  and  fined  IZ.  and  costs.    The  defendant  was  allowed  one 

^mao^    month  to  pay  the  fine  and  costs. 

^^^^111^        For  the  defence^  William  Powell  was  then  tendered  as  a  wit- 

Apfteal--    ness  with  respect  to  the  order  for  separation^  but  the  jastioes 
^^"'•^M—  refused  to  accept  his  evidence. 
24 1*^25  VicL      ^^  order  was  made  for  a  separation,  and  the  payment  of  7s,  a 

c  100,  M.     week  for    the   wife's    maintenance,    in  the  following  terms : 
ir^i^^ld^^i  "  William  Powell,   of  Johnstown,  in  the  said  county  of  the 

^'  *  'borough,  weaver  (hereinafter  called  the  defendant),  is  this  day 
convicted  for  that  he,  on  the  17th  day  of  June,  1889,  at  the  parish 
of  St.  Peter,  in  the  said  county  of  the  borough,  unlawfully 
did  assault  and  beat  one  Jane  Powell,  his  wife,  contrary  to 
the  statute  24  &  25  Yict.  c.  100,  s«  43.  And  it  is  adjudged 
that  the  defendant  do,  for  his  said  offence,  forfeit  and  pay  the 
sum  of  one  pound,  and  do  also  pay  the  sum  of  thirteen 
dhillings  and  sixpence  for  oosts.  And  it  is  ordered  that  the 
said  sums  be  paid  on  the  22nd  day  of  July  1889.  And  in 
default  of  payment  it  is  adjudged  that  the  defendant  be  im- 
prisoned •  •  •  for  the  space  of  fourteen  days.  •  •  • 
And  whereas  we  are  satisfied  that  the  future  safety  of  the  said 
Jane  Powell  is  in  peril,  we  do  therefore  now  hereby  order  that 
the  said  Jane  Powell  shall  be  no  longer  bound  to  cohabit  with 
her  husband  the  said  William  Powell.  And  we  do  hereby  further 
order  that  the  said  William  Powell  shall  henceforth  pay  to  the 
said  Jane  Powell  the  weekly  sum  of  seven  shillings  for  her  main- 
tenance and  support  from  the  date  hereof  for  such  time  as  the  said 
Jane  Powell  shall  continue  to  live  apart  fi-om  her  said  husband. 

Each  of  the  foregoing  orders  was  signed    by  two  of  the 
justices. 

Toller,  for  the  defendant,  the  appellant. — ^The  first  ground  of 
appeal  is  that  the  magistrates  refused  to  hear  the  defendant,  and 
had  consequently  no  evidence  before  them  as  to  his  means. 
There  is  no  power  under  24  &  25  Yict.  c.  100,  to  make  the  order 
for  separation  and  maintenance.  That  power  is  only  conferred 
by  the  Matrimonial  Causes  Act,  1878  (41  Vict.  c.  19)»  It  is  a 
separate  matter.  [Butt,  J. — I  do  not  agree.]  The  summons 
and  conviction  were,  no  doubt,  a  criminal  proceeding  within  the 
meaning  of  14  &  15  Yict.  c.  99,  s.  3,  but  the  separation  order, 
made  by  virtue  of  the  Matrimonial  Causes  Act,  1878,  was  not  an 
order  in  any  criminal  proceeding,  and  the  justices  acted  improperly 
in  refusing  to  hear  the  testimony  of  Uio  husband,  when  he 
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tendered  himslelf  as  a  witness  as  to  his  means^  and  in  defence  or  lU  Wiluaic 
mitigation  of  the  order  being  about  to  be  made.     [Butt,  J. — I     ^^J^* 
haye  a  very  clear  view,  that  the  right  conrse  is  for  the  magistrates         ^ 
to  entejtain,  as  they  did,  the  summons  for  assault,  and,  if  they     Powbu. 
find  the  assault  proved,  and  make  an  order  thereon  under  24 &  25       ^j^^ 
Vict.  0.  100,  8.  48,  to  proceed  to  grant  a  separation  order  under        ..^ 
the  Act  of  1878,  without  any  further  evidence  whatever.]     There  -^^^"^^ 
was  no  jurisdiction.    The  mag^rates  only  fined  the  defendant  ^IZ^I^i^ 
20«.  and  costs,  which  was  well  within  the  limit  of  penalty  imposable    mSmauk- 
lor  a  conviction  for  common  assault  under  sect.  42.     [Butt,  J.—  tewfio— Owi* 
That  point  is  concluded  by  my  decision  in  Woods  v.  Woods,  10    ^^{j^ 
P.  Div..  172.]     But  there,  the  actual  words  of  sect.  48,  were    osfottft— 
inserted  in  the  order;  here  the  words  are  simplv   ''that  he    ^FPf^.rr. 
unlawfully  did  assault  and  beat  his  wife."     [Butt,"  J.— In  the  T^^^l 
present  case  they  have  in  fact  fined  him  20«.,  and  granted  a  24  ^  25  Ktcr« 
separation  with  maintenance  to  the  wife.    Therefore  it  comes     «>  lOOf  ^ 
exactly  within  the  case  of  Woods  v.  Woods  {ubi  swp.).    The  fine  j^^]^^^^, 
of  20s.  is  within  sect.  48  as  well  as  within  sect.  42,  though  the 
maximum  fine  that  may  be  imposed  under  the  one  section  is 
greater  than  that  under  the  other.]     The  next  point  is,  that  the 
order  must  show  that  the  maintenance  to  be  paid  thereunder  is 
in  accordance  with  the  defendant's  means.    The  words  of  sect  4 
of  41  Yict.  c.  19,  are :  ''  And  such  order  may  further  provide, 
that  the  husband  shall  pay  to  his  wife  such  weekly  sum  as  the 
coui:t  or  magistrate  may  consider  to  be  in  accordance  with  his 
means,  and  with  any  means  which  the  wife  may  have  for  her 
support.'* 

d.  N*  Orosse  for  the  wife.— -The  magistrates  knew  that  the 
defendant  was  a  weaver,  and  they,  as  local  men,  could  therefore, 
pretty  well  estimate  his  income. 

Toller. — They  had  no  evidence  whatever  as  to  his  means ;  and 
yet  they  refused  to  allow  him  to  be  called.  Therefore,  this  order 
for  maintenance  cannot  be  said  to  be  in  accordance  with  his 
means,  or  to  have  been  made  in  terms  of  the  Act.  He  also  referred 
to  ''  Oke's  Magisterial  Formulist.''  Then^  as  to  the  merits.  The 
afSdavits  show  that  the  defendant's  earnings  only  average  7«»  a 
week. 

Butt,  J. — I  shall  not  receive  that  upon  affidavit.  This  is  an 
appeal  from  justices. 

0.  N.  Oro««e.— -The  appeal  on  the  merits  is  to  quarter  sessions. 

Toller  referred  to  the  case  of  Hetherington  v.  Hetherington  (6? 
L.  T.  Rep.  N.  S.  588 ;  12  P.  Div.  112). 

0.  N.  Orosse,  for  the  wife,  was  not  called  upon. 

Butt,  J.«^The  principal  point  here  raised,  in  objection  to  the 
order,  is  that  the.  justices  who  made  it  were  wrong,  because  they 
did  not  receive,  or  refused  to  receive,  the  husband's  evidence* 
Kow,  in  my  opinion,  that  contention  is  misconceived.  The  Act 
conferring  this  jarisdiction  upon  the  justices  gives  them  the 
power  to  hear  and  determine  the  summons  for  assault,  and  if 
they  find  a  man  guilty  of  an  aggravated  assault  upon  his  wifei 
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^Welixam  they  may  go  on  to  make  an  order  giviig  the  wife  that  protection 

^^^r\     vhioh  she  wonld  have  ander  a  decree  of  judicial  separation^  and 

ti         ma^  also  order  the  defendant  to  pay  something  for  his  wife'd 

ypy^     maintenance.    That  is  what  the  justices  did  in  this  case.    I  do 

1889:       ^^^  think  it  was  the  intention  of  the  Legisktare  or  the  meaninj^ 

^^       of  the  statute^  that  there  should  be  two  separate  hearings-  for  the 

^nthand  and  purpose  of  making  the  whole  of  the  order.    It  is  next  said  that» 

fort^wr^aim  ''^ecause  the  justices  only  fined  this  man  20*.,  Aey  have  not  found 

w^tmdn^    him  guilty  of  an  aggravated  assault.     I  do  not  at  all  accept  that 

tewiice—  Cofi-  view.     They  have  fined  him  20*.,  and  have  gone  on  to  order  a 

Mwwaterf    weekly  payment  for  the  wife's  maintenance.    They  expressly 

tiMsirft—     stated  that  they  found  him  guilty  of  an  aggravated  assault.   Then, 

^^pw/ — •    as  to  the  reception  by  me  of  affidavits  med  by  and  on  behalf  of 

^  «^Me^  the  husband,  the  appeal  is  given  to  this  division  of  the  High 

24  ^  25  VitL  Court  by  the  concluding  wonU  of  the  Matrimonial  Causes  Act, 

42^4al3i  ^^^^  ^**  ^^®*'  ^'  '^)*  ^^  "^®"  ^'  orders  for  regulating  the 
r^'  &  19  #74.  P^^^<^^  ^^^  reffard  to  these  appeals  have  been  made ;  and  I  do 
'  not  feel  disposed  to  enter,  here,  into  a  contatnrersy  upon  affidavits 
touching  the  merits  of  the  case,  in  relation  to  the  decision  of 
the  magistrates.  I  therefore  decline  to  receive  the  affidavits. 
That  being  so,  I  reject  this  motion,  and  dismiss  the  appeal 
with  costs* 

Toller  asked  for  leave  to  appeal,  in  caae  such  leave  should  be 
found  necessaiy. 

Butt,  J, — I  do  not  know  whether  it  is  necessary  or  not.  If 
yon  have  the  right  to  appeal^  yon  can  of  course  do  so ;  but,  as  iaf 
as  I  am  concerned,  I  refuse  to  crive  yon  leave. 

Solicitors  for  the  hnsband,  Lnd&rmaiwr  and  Brawnj  agents  for 
James  John,  Carmarthen. 

Solicitors  for  the  wife,  Oto8b  and  Bcm,  agents  for  JSimry 
.  'Brunei  While,  Carmarthen. 
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Monday,  May  27, 1889. 

(Before  Fislb  and  Cavb,  JJ.) 

Stkokds  (app.)  V.  KmiTz  (resp.).  (a) 

Aaaaultr-'Execution  of  warrant  of  distresa  for  raJtee  hy  person 
not  named  in  warrant^^Trespa^e'^Delegaiion  of  aiUharity  by 
person  named  in  warranL 

(a)  Rtported  by  Hnmr  Lbqb,  Esq.,  Bftrristor-at-Lftw. 


muHtrrani* 
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A  warrant  of  distress  for  sew&rs  rates,  issued  under  sect,  7  of     Stmomm 
12  ^  ISl  Vict,  c,  50  {an  Act  for  amending  the  law  relatino  to      ^^^ 

'    sewers),  can  only  be  lawfully  executed  by  the  person  to  whom 

such  warrant  is  directed,  and  who  is  named  in  the  warrant,  and       1889. 

•  if  the  warrant  be  handed  over  by  such  authorised  person  to  any     aZIji^ 
other  person  who  executes  it,  the  latter  person  has  no  authority  Execution  ^f 

.    to  execute  the  warrant,  and  in  executing  it  he  commits  a  tres*    warrant  of 
pass,  and  if,  in   the  execution  of  the  same,  he  commits  an  /iwi?~^ 
assault,  he  may  be  convicted  thereof  o^^ori^hy 

8o  held  by  Field  and  Oave,  JJ.  Pfrton  named 

tf^ASE  stated  by  the  stipendiary  magistrate  for  West  HanL. 

1.  7he  respondent  is  the  owner  and  occupier  of  a  house  in  Can*- 
ninff  Town,  West  Ham.  The  appellant  (together  with  one 
William  Smith)  was  summoned  before  me^  on  the  23rd  Jan.  1889, 
for  that  he,  on  the  5th  Jan.  1889,  did  nnlawfolly  assault  and 
beat  the  respondent. 

•  2.  On  the  13th  day  of  December,  1888>  a  warrant  of  dis^ 
tress  under  section  7  of  12  &  13  Yict.  c.  50,  was  issued  by 
Iwo  of  the  Commissioners  of  Sewers  of  the  Levels  of  Haver* 
ingi  &c. 

S.  Bichard  Baker  Sim,  to  whom  the  said  warrant  was 
directed,  delivered  it  for  execution  to  one  B.  J.  GoUedee,  and 
on  the  5th  day  of  January,  1889,  the  said  GoUedge  handed  the 
warrant  to  the  appellant  with  instructions  to  execute  the  same, 
with  the  assistance  of  the  said  William  Smith,  by  distress  and 
sale  of  the  respondent's  ffoods. 

4.  The  appellant,  on  the  day  in  question,  entered  the  respon- 
dent's house  and  demanded  the  sewers  rates  and  costs,  and  on 
the  respondent  refusing  to  pay,  the  appellant  handed  the  warrant 
to  the  said  W.  Smith  and  left  him  in  possession. 
.  5..  A  few  hours  later  the  appellant  returned  to  the  respondent's 
house.  In  the  meantime  the  said  W.  Smith  had  been  ejected 
from  the  house  by  the  respondent.  The  appellant  thereupon 
took  the  warrant  from  the  said  W.  Smith  and  attempted^  with 
the  said  W.  Smith,  to  enter  the  respondent's  house.  The  respon- 
dent resisted  such  attempt,  and,  in  a  struggle  which  ensued,  the 
respondent  received  from  the  appellant  a  somewhat  severe 
blow. 

.  6.  It  was  proved  that  the  respondent  did  not  use  more  force 
than  was  reasonably  necessary  to  prevent  the  appellant  from 
entering  his  house,  and  that  the  appellant,  assuming  that  he  was 
entitled  to  enter  the  house  by  virtue  of  the  said  warranty  did  not 
use  unnecessary  violence  in  attempting  to  do  so. 

7.  The  appellant  by  his  counsel  contended  that  he  was  acting 
under  the  authority  of  the  warrant  of  distress,  and  was  accord- 
ingly justified  in  using  force  to  enable  him  to  re*enter  the 
premises   from  which  the  said   W.  Smith  had   been  fordblj 
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Stvohdb     ejected^  for  the  parpose  of  re-taking  possession  of  the  goods 
Kxnmt       '^P^^  which  he  had  levied  in  the  earlier  pfu*t  of  the  day. 

'  8.  I  held  that  the  only  persons  legally  authorised  to  execute 

1889.       warrants  of  distress  issaed  nnder  the  12  &  13  Vict.  c.  50,  lure  tho 
AsKutU^    persons  to  whom  the  same  are  directed,  and  inasmuch  as  neither 
Exeauum  cf  ^^^  appellant  nor  the  said  W.  Smith  were  named  in  the  said 
warrant  cf    warrant  of  distress,  the  appellant  had  no  authority  to  execute  it, 
^^^^l^^f  And  I  accordingly  convicted  the  appellant  of  assault  and  fined 
authority  hif    ^^^  ^s*  AQ^l  the  costs,  and  I  dismissed  the  summons  against 
jperson  named  W.  Smith,  who  was  not  proved  to  have  used  any  force. 
in  warrant.        The  warrant  was  directed  to  Richard  Baker  Sim.  collector  of 
sewers  rates  for  the  level  of  West  Ham,  and  it  "  authorised  and 
commanded  him  to  forthwith  levy  or  caused  to  be  levied  the 
aforesaid  sum  of  11.  Is.  8cU  by  distress  and  sale  firstly  of  goods 
and  chattels,  and  secondly  on  the  lands  of  the  said  Kurtz." 

Ogle  for  the  appellant. — ^The  warrant  is  in  the  form  g^ven  by 
the  statute,  and,  being  good  in  form,  it  is  immaterial  by  whom 
it  is  executed.  [Cave,  J.— The  warrant  has  been  directed  to 
Sim.  What  authority  had  Sim  to  hand  it  to  GoUedgOi  or 
Gk)lledge  to  the  appellant?]  It  is  not  necessaxy  that  there 
should  have  been  any  express  authority  to  hand  over  the  war- 
rant; there  is  an  implied  authority  in  such  cases  to  hand  it  over 
for  execution,  just  as  in  the  case  of  a  warrant  of  distress  for  rent 
it  is  not  necessary  that  the  warrant  should  be  executed  by  the 
person  to  whom  it  is  delivered.  Here  the  warrant  follows  the 
Act.  [Gavb,  J.— How  is  the  person  on  whom  the  disti^ess  is 
levied  to  know  whether  the  person  executing  the  warrant  is 
authorised  to  execute  it?  Suppose  the  warrant  falls  into  the 
hands  of  a  stranger  who  illeg^y  executes  it  ?  Fisld,  J.— The 
legal  maxim  is  Delegatus  non  potest  delegare  ;  here  Sim  was  the 
delegatus,  and  he  had  no  power  to  delegate  his  authority.  The 
magistrates  may  know  that  a  particular  person  whom  they 
appoint  is  a  proper  person,  but  they  know  nothing  about  the 
man  to  whom  the  warrant  ma^  be  handed  over ;  Warrants  ought 
not  to  be  so  handed  over.]  There  is  no  express  authority  on  the 
point. 

0.  E,  Jones,  for  the  respondent,  was  not  called  upon. 
FixiiD,  J.-^I  think  this  appeal  must  be  dismissed.  It  is  a 
general  principle  of  law  that  every  person  whose  house  is  entered 
and  whose  property  is  seized,  is  entitled  to  know  the  authority 
under  which  it  is  done,  and  to  be  able  to  see  whether  that  autho- 
rity has  been  followed.  Here  the  warrant  under  the  statute  was 
given  to  Sim,  who  had  no  authority  to  hand  it  over  to  another 
person  for  execution.  It  would  be  a  shocking  thing  to  say  that 
an  authorised  man  can  give  the  warrant  to  anyperson  he 
pleases  and  allow  that  person  to  commit  a  trespass.  The  respon- 
dent, against  whom  the  warrant  was  issued,  was  entitled  to  know 
whether  ^  it  was  executed  by  a  person  who  had  authority  to 
execute  it,  and  the  only  person  who  would  have  such  authority 
would  be  the  person  to  whom  it  was  directed. 


CBIMIKAL  LAW  CASES. 


729 


Cayb,  J.— I  am  clearly  of  the  same  opinion.  The  man  who 
ezeonted  the  warrant  was  not  anthorised  to  execute  it.  The 
magistrate  was  therefore  right. 

Appeal  diamissed  with  costs* 

Solicitors  for  the  appellant,  HadUy^  Stratford. 

Solicitor  for  the  respondent,  0.  0.  Sharman,  Stratford. 
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QUEEN'S  BENCH  DIVISION. 
Tuesday,  Nov.  26^  1889. 

(Before  Lord  Coubbidoi,  G.J.  and  Mathbw^  J.) 

Wood  v.  Bttbosss.  (a) 

Merchandise  Marks  Ad,  1887  (60  ^  51  Vict.  e.  28,  s.  2,  stA^ 
sect*  (2),  sect*  3,  suh^sects.  (1),  (2),  and  (3)*-Q^<mce  of  selling 
goods  to  which  a  faise  trade  description  is  appUeA^^Intewt  to 
defraud. 

It  is  no  defence  to  a  charge  against  a  person,  under  sect.  2,  sub^ 
sect.  (2)  of  tlie  Merchandise  Marks  Act,  1887  (50  &-  51  Vict. 
c.  28),  of  having  in  his  possession  for  sale  goods  to  wnich  a  false 
trade  description  is  applied,  that  there  was  no  intent  to  defraud 
the  immediate  purchaser,  and  that  he  was  not  in  fact  deceived. 

THIS  was  a  case  stated  by  one  of  the  magistrates  of  the 
police-conrts  of  the  metropolis  under  the  statnte  20  &  21 
Vict.  c.  43,  for  the  purpose  of  obtainiDg  the  opinion  of  the  court 
on  a  question  of  law  which  arose  before  him  on  the  hearing 
of  a  summons  obtained  by  the  appellant  against  the  respondent, 
for  having  on  the  15th  day  of  Januaxy,  1889,  unlawfully  in  his 
possession  for  sale,  or  for  the  purposes  of  trade,  certain  goods, 
to  wit,  seven  dozen  and  two  bottles  of  aerated  waters,  to  which  a 
fJEklse  trade  description,  namely,  the  false  name  of  T.  Wood,  was 
applied,  contrary  to  sect.  2,  sub-sect.  (2)  of  the  Merchandise 
Marks  Act,  1887  (50  &  51  Yict.  c.  28). 
The  facts  of  the  case  were^  so  far  as  material,  as  follows  :— 
The  appellant  was  a  mineral  water  manufactarer^  carrying  on 
business  at  430,  Hackney-road.  The  respondent  was  also  a 
manufacturer  of  mineral  waters,  and  carried  on  business  at 
211^  Brick-lane,  Spitalfields.    The  appellant,  for  the  purpose  of 

(a)  Reported  by  AmiD  H.  Lbfbot,  Eiq.,  Burister-at-Lftw. 
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Wood       his  bnsmess^  nsed,  and  for  many  years  had  used,  -glass  bottles 
g^j^j^     on  which  were  moulded  his  name  and  address^   "  T.  Wood, 

480^  Hackney-road/'    These  bottles  were  not  sold  by  the  appel<* 

-1889.  lant  to  his  cdstoiners^  but  were  only  lent^  no  charge  being  made 
JfaTerv^oiK&M  ^^^  them,  and  it.  was  the  duty  of  the  customer  to  retci^  them 
MarktAcU,  when  empty  to  the  appellant. 

l9S7^8ako/     On  the  15th  day  of  January,  1889,  there  were  found  in  the 
j^t^    respondent's  van,  in  course  of  sale  and  delivery  to  the  respon- 
iJkKfij^Um^  dent's  customers,  seven  dozen  and  two  of  the  appellant's  bottles, 
iS^^H.    moulded  as  aforesaid,  and  filled  with  aerated  water  manufactured 
BO^'srfei  ^7  ^^  respondent,  and  having  «t  the  bottom  of  each  bottle 
c  28, «.  2(2)i  a  label  bearing  the  name  and  address  of  the  respondent  in  the 
^  (l>i  (2)i  (S>  following  form:   ^^  Burgess,   Lemon,   211,   Brick-lane,   Bethnal 
Green-road."    The  appellant  had  given  no  authorifcy  for  the  use 
of  the  said  bottles  bearing  his  xiame,  and  the  .respondent  had 
about  July,  1886,  been  warned  against  using  bottles  belonging 
to  other  persons,  and  had  about  March,  1888,  given  up  on 
demand  a  number  of  boxes  then  in  his  possession  bearing  the 
appellant's  name  branded- op  .them.      For  about  tei^  months 
previouci  to  the  15th  day  of  January,  1889,  the  respondent  had 
only  been  at  his  place  of  business  at  211,  Brick-lane,  three  times, 
and  had  given  directions  that  eacti  bottle  before  being  sent  out 
ahould  be  labelled*  as  before  described,  ,but  had  given  'no  dired!- 
tions  and  had  taken  no  steps  ,to  prevent  the  bottles  of  other 
'persons  being  filled  and  sent  out  ta  his  custoraersl    Th<d  respon- 
dent's manager  was  in  the  habit  of  filling  and  sending  out  any 
bottles, ,  whether  belonging  to  the  appellant  or  other  pempns, 
after  having  previously  labelled  th^m  as  aforesaid.    All  orders 
were  sent  with .  invoices,  on  which  amongst  pther   were   the 
ifollowing  words,  "Beceived  from  T.  Burgess, ,  Mineral  Wetter 
Manufacturer.'^ 

'  It  was  contended  for  the  appellant  that  the  respondent  had 
not  under  these  circumstances  ''  acted  innocently "  within  the 
meaning  of  sect.  2,  sub-sect.  2,  of  the  Merchandise  Marks  Act, 
1887  (50  k  51  Vict.  c.  28).  On  behalf  of  the  respondent  it  was 
.contended  that  the  placing  of  his  own  labels  upon  these  bdttles^ 
and  sending  an  invoice  with  all  speeds,  showing  that  he  was  the 
.'manufacturer,  showed  that  he  bad  no  intent  to  defraud  his 
customers^  and  that  no  person  had  in  fact  been  shown  to  have 
1)een  defrauded,  and  that  therefore  he  had  ''  acted  innocently  " 
within  the  meaning  of  the  said  statute. 

The  magistrate  found  as  a  fact  that  there  was  a  false  trade 
description  within  the  meaning  of  sect.  8,  sub-sect.  (3)  of  the 
Merchandise  Marks  Act,*  1887,  and  that  it  was  false  in  this 
respect  that  the  name  and  initials  of  the  appellant  were  applied 
to  goods  which  had  not  been  manufactured  by  him,  the  appel- 
lant not  having  authorised  the  tise  of  such  name  or  initials ;  out 
he  also  found  that  the  respondent  had  no  intention  to  defraud 
his  customers  by  representing  his  mineral  waters  to  be  of  the 
appellant's  manufactare* 
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Tbe  xDagistrate  was  of  opinion  that  an  intent  to  defrand  the       Wood 
purchaser  was  an  essential  ingredient  in  the  offence  charged^  and     n^J!^ 
dismissed  the  summons.  . 

The  qnestiohs  for  the  opinion  of  the  conrt  were :  (1)  Whether       J880. 
selling  mineral  waters  inclosed  in  hottles  bearing  the  name  of  ^J^^^^La^ 
another  mann&ctnrer  stamped  upon  them^  but  without  any  intent    j^farks  Aet^ 
to  defraud  the  purchaser,  was  an  offence  against  the  Merchandise  'I887^8a&  cf 
Harks  Act,  1887  ?  (2)  Whether  an  intent  to  defrand  was  a  neces-    ^^ 
sary  ingredient  in  the  offence  under  sect.  2,  sub-sect.  (2)  7  (3)  ^ktcriptUm^ 
Whether  the  words  "  acted  innocently'',  in  sect.  2,  sub-sect.  (2),      inuntt» 
had  any  different  meaning  to  the  words  ''without  intent  ^5n^/^Mr^' 
defraua ''  in  sect.  2,  sub'-sect.  (1)7        -.  c  S  «.  2  (2)i 

^  The  Merchandise  Marks  Act,  1887  (50  &  51  Yict.  c.  28),  pro->8  ^x  C^hQB^ 
vides  as  follows : 

Sect.  2,  sab-geot  (2).  Eyery  person  who  mIIb,  or  exposM  for,  or  luis  in  hb  po«Mfl« 
■ion  for,  sale,  or  any  purpose  of  tnde  or  msnnfaotnrs,  any  goods  or  tilings  to  wUoh 
any  forged"-  tnde  nuurk  or  false  trade  deaoription  is  applied,  or  to  whioh  any  trade 
mark  or  mark  so  nearly  rasembling  a  tnde  mark  as  io  be  cslonUted  to  deeeiye^  is 
falsely  applied,  as  the  case  may  b^,  shall,  nnless  he  proTea:  (a)  that  baring  taken  all 
xeasonable  precantions  against  oommitting  an  ofiPence  against  this  Act,  he  had  at  the 
time  of  the  eommlssion  of  the  allesed  o&noe  no  reason  to  snspeot  the  genuineness  of 
the  trade  mark,  mark,  or  trade  deseription :  (c)  that  otherwise  he  luul  acted  inno- 
cently ;  be  guilty  of  an  offence  against  this  Aol 

Sect.  8,  sub-sect.  (1^  The  ez^ession  "  trade  description  ^  means  any  description, 
statement,  or  other  mdioation,  direct  or  indirect ;  (6)  as  to  the  place  or  country  in 
which  any  goods  were  made  or  produced;  and  the  use  of  any  figure,  word,  or  mark 
which,  aooOTding  to  the  custom  of  the  trade,  is  commonly  t^en  to  be  an  indication  of 
any  of  the  aboTe  matters,  shall  be  deemed  to  be  a  trade  mark  desoiption  within  the 
meaning  of  this  Act 

The  expression  **  false  trade  description  **  means  a  trade  description  which  is  false 
in  a  material  respect  as  reguds  the  goods  ta  which  it  is  implied,  and  includes  eyery 
alteration  of  a  trade  description,  whether  by  addition,  ediMementy-or  otherwise,  where 
that  alteration  makes  the  descriptiott  false  in  a  material  respect. 

The  expression  **  goods  "  means  anything  which  Is  the  subject  of  trade,  manufacture 
«r  merchandise. 

Sub-sect  (2).  The  proTisions  of  this  Act  respecting  the  application  of  a  false  trade 
descripticii  to  goods  shall  extend-  to  the  spplioation  to  goods  of  any  such  figures^ 
words,  or  marks,  or  arrangement  dr  combination  thereof,  whether  including  a  trade 
mark  or  not,  as  are  reasonably  calculated  to  lead  persons  to  beliere  thai  the  goods  are 
the  manufacture  or  merchandfae  of  some  person  other  than  the  person  whose  manu- 
f  actuiB  or  merchandise  tiiey  redly  are. 

.  Snb-sect:  (8).  The  ploTisions  of  this  Act  lespecting  the  avpUcation  of  a  false  trade 
description  to  goods,  or  reqiecting  goods  to  which  a  false  trade  description  is  ap^ed, 
shall  extend  to  the  applnsatikm  to  goods  of  any  false  name  or  initials  of  a  person 
and  to  goods  with  the  fiilse  name  or  initials  of  a  person  applied,  In  like  manner  as  if 
such  name  or  imtials  were  a  trade  description ;  and  for  tbe  puxpose  of  this  enactment 
the  expression  false  name  or  initials  means,  as  applied  tcany  goods,  anynameor 
Initials  of  a  person  which  (a)  are  not  a  trade  mark  or  part  of  a  trade  mark,  and 
(I)  are  identtoal  with,  or  a  colourable  imitation  of  the  name  or  initials  of  a  person 
carrying  on  business  in  eoaneetien  with  goods  of  the  same  description,  and  not 
autfacrised  the  use  of  roehns— e  er  iiimalt  .  . 


jETorocd  Avory  for  the  appellant.— -The  magistrate  was  wrong  in 
dismissing  the  summons  on  the  ffronnd  that  an  intent  to  defraud 
the  purchaser  was  -an  essenti^  ingredient  in  the  offence  with 
which  the  respondent  wto  charged.  The  primaiy  object  of  the 
Merchandise  Marks  Act  is  to  protect  the  owner  of  the  trade 
n\ark  and  not  the  purchaser.  By  sect.  8^  sub-sect.  (3),  the  pro- 
visions of  this  Act  respecting  goods  to  which  a  false  trade 
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Wood       description  is  applied  are  extended  to  goods  with  the  false  name 

Bumm.     ^^  initials  of  a  person  applied,  which  exactly  meets  this  case. 

...        The  words  ''  acted  innocenUy  '^  in  clause  (c)  of  sect.  2,  sub-sect. 

188^.       ^2),  refer  to  the  case  of  a  trader  who  has  acted  in  ignorance  that 

Mmkandiie  ^^  ^^  losing  another  person's  trade  description,  as  appears  from 

Marki  Actf    the  previous  clauses  in  the  sub-section,  ana  do  not  apply  to  such 

i^^7--fiEaiS8  lif  a  case  as  this.    The  finding  of  the  magisti'ate  that  the  appel- 

^MM^adk    ^^^^^  name  was  applied  as  a  trade  description  to  the  contents  of 

ducriptwn^  the  bottles  within  tibe  meaning  of  sect.  8,  sub^sect.  (3),  of  the 

JK*"'il    Act  disposes  of  the  case. 

60  ^^m"  Wcf.      ^®  respondent  did  not  appear. 

c.  28,  $.  %  (2%     Lord  CoLiBiDGE,  C.  J.— I  am  of  opinion  that  in  this  case  ihe 
3  H),  (2),  (8).  learned  magistrate  was  wrong,  and  that  he  ought  to  have  con- 
victed, as  an  intent  to  defraud  the  purchaser  does  not  appear  to 
me  to  be  a  necessary  ingredient  in  the  offence  charged. 
Mathew,  J.  concurred. 

Oase  remitted  to  the  magistrfUe. 
Solicitor  for  the  appellant,  W.  Webh» 


QUEEN'S    BENCH    DIVISION. 

Friday,  Nov.  29,  1889. 

(Before  Lord  Colbbidgib,  C.J.  and  Bowek,  L. J.) 

OouLD  V.  Hatnss.  (a) 

Master  and  servant^^Wagea^^Payment  otherwise  than  in  cotn^^ 
Truck  Ad,  1831  (1^2  Will.  4,  c.  87)— IVucfc  Amendment  Ad 
1887  (50  ^  51  Vict.  e.  46). 

The  respondent,  who  carried  on  the  hueiness  of  a  licensed  vie^ 
tualler  and  also  of  a  brickmaker,  supplied  certain  worktnen 
employed  at  his  brickfields  with  intoxicnting  liquors  to  the 
amount  of  Ss.  lOd.  on  credit,  and  debited  tiiem  %n  his  books 
with  the  respective  amovmis  as  they  were  supplied.  In  the 
evening  of  the  same  day,  when  the  workmen  were  in  the  emptoyer^s 
public'house,  he  handed  across  the  ba/r  to  one  of  them,  o» 
behalf  of  the  others,  the  sum  of  As,,  which  was  tmmediaiely 
given  back  to  the  employer,  who  returned  2d.  as  change,  and 
crossed  out  the  entries  whUh  he  had  made  in  his  booJie.    On 

(a)  Reported  by  AmB>  H.  Lsnor,  Esq.,  Bairister-at^Lav. 
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thefoHowing  day  the  employer  paid  the  balance  of  the  wages       Goojup 

then  dtie  to  the  workmen,  after  having  deducted  the  ahove*  ^* 
mentioned  4^.  from  the  amount ,  in  coin.  .._ 

Held,  that  the  employer  had  committed  an  offence  against   the       1889. 

TrucTc  Acts,  1831  wnd  1887  (1  &  2  Will.  4,  c.  87,  and  50  *  51  ,,  — 

Fic^.c.46).  ^;r 

THIS  was  a  case  dtated  ander  20  &  21  Yiofc.  c.  43   and    Po9«^'if 
42  &  43  Vict.  c.   49    by   justioos    for    the   coaaty    of  l!^'!*^^ 
Middlesex.  eois— i  ^  a 

The  appellant,  who  was  one  of  Her  Majesty's  Inspectors  of  ^tVt4,c.87; 
Factories,  preferred  informations  against  the  respondent,  who  ^^^40^*^'* 
was  a  brickmaker  carrying  on  business  at  Alperton,  near 
Harrow,  in  the  county  of  Middlesex,  and  was  also  a  licensed 
victualler  holding  the  licence  of  the  Alperton  public-honse  in 
the  same  neighbonrhood,  upon  which  three  summonses  were 
issned.  The  respondent  was  charged  upon  the  first  summons 
for  that  he  on  the  24th  day  of  April,  1889,  being  then  the 
employer  of  one  John  Watts,  an  artificer  within  the  meaning  of 
the  Truck  Acts,  1831  and  1887  (1  &  2  Will.  4,  c.  37,  and 
50  &  51  Yict.  c.  46),  did  unlawfully  make  a  payment  to  Watts 
by  the  Truck  Act,  1831,  declared  to  be  illegal,  that  is  to  say,  the 
respondent  did  then  unlawfully  make  a  payment  to  John  Watts 
in  respect  to  wages  theretofore  earned  by  him  otherwise  than  in 
the  current  coin  of  the  realm.  The  two  other  summonses 
charged  the  respondent  with  having  committed  similar  ofiences 
with  two  other  artificers  named  Henry  Brocas  and  John  Meeds, 
and  it  was  agreed  between  the  parties  that  the  cases  should  be 
heard  together. 

The  &cts  stated  in  the  case  were,  so  far  as  material,  as 
follows  :— 

On  the  23rd  day  of  April,  1889,  Watts,  accompanied  by  Brocas 
and  Meeds,  went  to  work  at  the  respondent's  brickfields  in 
pursuance  of  an  arrangement  Watts  had  made  with  the 
respondent  during  the  previous  week.  The  three  men  worked 
together  for  four  and  a  half  hours  in  preparing  the  materials  for 
the  manufacture  of  bricks,  the  remuneration  agreed  upon  for  the 
work  being  5^d.  per  hour  for  each  man.  Watts  was  to  receive 
the  whole  of  the  wages  earned  and  hand  over  their  shares  to  the 
other  two.  Whilst  at  work  and  during  the  day  Watts  and  his 
fellow  workmen  were  supplied  with  beer  and  wine  from  the 
respondent's  public-house,  for  some  of  which  they  paid,  bnt 
some,  to  the  amount  of  3«.  lOd.,  was  supplied  on  credit,  entries 
being  made  in  the  respondent's  account  book  at  the  public- 
house  from  time  to  time  as  the  liquor  was  supplied.  During  the 
evening  of  the  23rd  day  of  April,  1889,  the  three  workmen  were 
at  the  bar  of  the  aforesaid  public*house,  and  the  respondent  was 
there  serving  behind  the  counter.  The  respondent  then  said  to 
Watts,  *^  You  have  had  some  beer  and  port  wine "  (meaning 
that  which  to  the  amount  of  3#.  lOd.  had  been  supplied  as  afore- 


sa 
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Qonu»      said)  ''  I  will  sub  yoa  4«.  tbpay  it.''    He  then  took  fenr  8iBpa»ta 
„  ^-         fihiUings  out  of  his  pocket  and  handed:  them  to  Watts  ov^r  the 

coanter.    Watts  took  them  in  his  hand  and  then  gave  them  back 

1889.       to  the  respondent^  who  gave  him  2(7.  change,  the  exact  amoant 
^  T~.   doe  for  the  beer^  &c.^  being.  3«.  lOd.  as  aforesaid,  whereupon  the 
germmi^    respondent  crossed  the  entries  off  in  the  acconnt  book  aboT^e 
Trutk  Aets^  referred  to. 

Pajfrnmiiif       On  the  fcOlowing  day,  the  24th  day  of  April,  1889,  the  three 
l^tl^^i^  workmen  renewed^  their  work  at  the  respondent's  brickfi^, 
cotB--i  tr  s  bnt,  being  nnable  to  agree  with  him  as  to  their  remnaeratioii 
^^'  61  ^(^'V  ^^^^®  actual  making  of  the  bricks,  the  preparation  having  be^ 
e.  46.  ^ '  completed,  they  declined  to  oontinne  the  work.    The  respondent's 
clerk  then  ascertained  the  number  of  hours  each  man  had  been 
working,  and  paid  to  Watts  10«.,  that  being  the  balance  due 
to  the  three  men  after  taking  into  consideration   the  4«.  paid 
to  Watts  under  the  circumstances  related  above. 

The  respondent  contended  that  the  whole  of  the  wages  had 
been  paid  in  the  current  coin  of  the  realm,  the  handing  over  of 
the  4«.  in  the  public-house  being  an  actual  advance  or  payment 
on  account  of  wages. 

The  appellant,  on  the  other  hand,  contended  that  such 
handing  over  of  the  4^.  was  on  the  condition  that  it  should  be 
immediately  returned,  that  it  was  therefore,  a  mere  colourable 
transaction  designed  for  the  express  purpose  of  evading  the 
provisions  of  the  Truck  Acts,  1^31  ana  1887,  and  should  uon* 
Bequently  be  entirely  disregarded  as  part  of  the  settlement  of 
^he  wages ;  that  the  case  came  within  the  principle  of  Wilson  v. 
<Jo$ksan  (8  L.  T.  Bep.  N.  S.  53 j  32  L.  J.  177,  M.C.) ;  and  that 
there  had  been  a  payment  of  wages  in  goods,  i.e.,  in  beer  and 
«iriDe;  and,  further,  that  the  respondent  had  paid  wages  or 
settled  for  them  by  settiug  off  the  debt  of  4^.,  which  was  then 
due  from  the  workmen  to  him  for  goods  supplied,  and  by  that 
means  had  paid  the  wages  due  so  far  as  the  4«.  were  concerned 
otherwise  than  in  the  current  coin  of  the  realm. 

The  justices  decided  that  the  respondent's  contention  was 
right ;  that  there  had  been  a  payment  of  4s,  in  current  coin  of 
the  realm;  that  the  money  had  been  actually  in  the  possession 
of  Watts,  who  was  then  at  liberty  to  walk  away  with  it  or  pay  his 
debts  with  it  j  that  Watts  had  absolutely  received  the  moneys 
And,  therefore,  there  had  been  no  evasion  of  the  Truck  Acts. 

The  justices  accordingly  dismissed  the  summons  subject  to  the 
present  case. 

The  question  for  the  opinion  of  the  court  was  whether  the 
respondent's  conduct  constituted  an  infringement  of  the  Truck 
Acts^  1831  and  1887.  If  the  court  decided  in  the  affirmative 
judgment  was  to  be  given  to  the  appellant,  and  the  matter  was 
to  be  remitted  to  the  justices  in  order  that  they  might  convict 
and  inflict  penalties.  If  the  court  decide  in  the  negative 
judgment  was  to  be  given  for  the  respondent* 
W*  0.  Banchwerts  for  the  .appellant. 
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..TbACOQpoiide;it(  did  not  appear.  daomc^: 

Lord  CoLBBiDOB,  CJ.'-^Thia  is.wtthoat.doabi.  an  attempt  to.     „  ^ 
eyade  the  Track  AAts*.    If  saoh  a  transactioii  aa  this  were  to  be     ^^J^ 
permitted  those'statatea  might  as  well  be  repealed  at  once.  .  id49.    . 

,  Boww,  Ii.J.  conoorred.  .  MaHl^Mi 

0(186  rendtted.  to  the  justices^     -.    Mrvatu-- 
.  Solicitor  for  the  appellant^  The  Solioitor  to  the  Tremvrry.  .  Tmek  Atu-- 

^  •  •  wi^thsuk  in 

.       .,    coi*— 1#-2 

•  '  60#  51    Vict. 

.c46.. 


c. . 


JtJDICIAL  OOMMITTBfi  OP  THE  PRIVT  OOUNOIti. 

Tuesday^  July  80,  1889. 

Present :  The  Bight  Hon.  the  Lobd  OHA^NCiciiiiOa  (Salsbarv),' 
Lords  Watson  and  Hobhousk,  Sir  Babnks  Pbaooos>  and  Sir' 
BiGHABD  Couch.) 

DlNIZTTLU  V.  ATTOBNIT-GbNBBAC  OF  ZuLULAND.    (a) 

•  •  •   • 

PBTITIOH   VOB   LIAYB     TO  APPBAL  f  BOM  THB   COOBT  OP   THB  SPBOIAL 
:  00HHISSIONBB8  POfi  ZULULAND.  ^ 

-      •  ■  -  •  #  _  .       ^ 

P.ractieer^Appeal  to  Judicial  Committee  in  a  criminal  casfi^^ 
Form  of  Lidietment — Bulea  of  procedure.  

In  a  criminal  case  leave  will  not  he  given  to  appeal  to  the  Jadiciat 
Committee  upon  the  ground  of  a  violation  of  a  technical  rule  of 
procedure^  or  for  an  error  in  the  form  of  an  indictment  or  in^ 
formation f  hiU  only  in  a  case  where  there  has  been  a  departure 
from  the  principles  of  natural  justice* 

^T^HIS  was  a  petition  for  leave  to  appeal  from  a  jadgment 
"jL  of  the  Court  of  Special  Commissioners  for  Zalaland^  in 
certain  criminal  proceedings  against  the  petitioner,  a  native  chief, 
by  way  of  indictment  or  criminal  information,  np6n  which  he  had 
been  convicted  of  high  treason,  rebellion  and  violence. 
.  Rigby,  Q.C.  and  WLeod  Fullartori  appeared  for  the  petitioner; 
^d  contended  that  the  special  commission  had  been  improperly 
appointed  by  the  G-overnor  of  Zulaland,  and  that  the  petitioner 
had  a  right  to  be  tried  by  a  jury,  and  not  before  a  commis- 
sion of  three  magistrates-;  further,  the  indictment  was  bad  ill 
form.  * 

(a)  Reported  bjO.E.  MAU>Bf,  liiq.,  B^rrieter-at-Law. 
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DiHiiDLu  B.  8.  Wright,  who  appeared  for  Uie  respondenti  was  not  oaUed 

AnoufET-  ^P^^  ^  address  their  Lordships. 

GEKuuLor  ^t  the  conclasion  of  the  argnment  for  the  petitioner  their* 

ZuLULiHo.  Lordships' judgment  was  delivered  by 

^^  The  LoBD  Changbllos. — In  this  case  leave  to  appeal  is  asked, 

— .'  and  the  first  and,  apparently,  the  only  sabstantial  ground  on 

PiracHce-^  which  such  a  petition  coold  be  supported  is  that  there  was  no 

ju^ef  ^m- i^™^^^^^^^  ^  *^®  court  to  try  the  prisoner  for  the  offence  of 
miiiee  of  Privy  which  he  has  been  convicted.  If  that  could  be  made  out  that 
Council^  would,  perhaps,  come  within  that  class  of  case  in  which  their 
iJ^m^—  I^^^^sWps  have  advised  Her  Majesty  to  grant  leave  to  appeal ; 
BuUb  of  but  it  appears  to  their  Lordships  that  there  is  no  foundation  for 
nroeedure.  that  contention  in  this  case.  The  authority  which  is  given  to  the 
Governor  and  the  authority  which  he  exercises  by  his  proclamatioa 
appears  to  cover  everything  that  has  been  done  in  this  case^  ia 
tne  way  of  constituting  the  tribunal,  which  was  able  to  try  the 
offence,  and  I  do  not  think  it  will  be  necessary  to  go  into  the 
various  allegations  which  have  been  made  by  Mr.  Bigby  with 
reference  to  the  original  constitution  and  law  prevailing  in 
Zululand.  It  is  enough  to  say  that  the  authority  Her  Majesty 
exercises  by  her  governor  appears  to  have  established  the 
court  which  it  was  quite  within  the  authority  of  the  governor 
to  establish,  and  that  in  the  due  course  of  law,  so  constituted 
by  the  proclamation  of  the  governor,  the  prisoner  has  been 
brought  before  the  proper  tribunal,  and  tried  and  convicted  of 
the  offence  against  the  enforcement  of  which  he  now  appeals. 
Their  Lordships  do  not  think  it  necessary  to  go  into  the  question 
whether  or  not  there  has  been  any  violation  of  the  rules  with  re- 
ference to  the  forms  of  procedure;  still  less  do  they  wish  to  hold 
out  any  notion  that  a  violation  of  the  forms  of  procedure,  consti*^ 
tuted  in  the  way  we  have  been  informed,  would  be  a  ground  for 
appealing  to  this  committee.  It  may  well  be  that  there  are  some 
things  which  it  is  right,  for  the  regular  conduct  of  criminal  pro- 
cedure,  should  be  observed.  But  it  by  no  means  follows  that  the 
violation  of  regulations  so  made  would  constitute  a  ground  of  ap- 
pealj  and  certainly  their  Lordships  would  by  no  means  encourage 
such  objections  as  we  have  heard  argued  at  some  length  to-day 
with  reference  to  the  forms  of  indictments  and  informations  as  if 
it  were  a  writ  of  error  tried  on  the  most  technical  grounds— 
some  grounds  which  certainly  have  not  commended  themselves 
to  the  reason  of  other  persons  in  the  strictness  in  which  they 
were  observed  in  this  country.  It  would  be,  therefore,  inadvis* 
able,  their  Lordships  think,  to  examine  the  gprounds,  even  if  there 
were  any  more  foundation  for  them  than  appears,  because  it  would 
seem  to  be  holding  out  to  others  hereafter  a  sort  of  notion  that  if 
they  could  establish  such  objections  as  I  think  are  not  established 
in  this  case  they  would  be  in  a  better  position  to  appeal  than  the 
present  appellant  because  the  whole  region  of  the  inquiry  sug- 
gested by  the  argument  that  we  have  had  presented  to  us,  as  their 
Lordships  are  at  present  advised,  is  beyond  the  sphere  of  that  which 
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they  wonld  regard  as  proper  sabject  for  appeal.    In  these  ciroam-  Dimuulu 

stances  their  Lordships  would  hambly  advise  Her  Majesty  that  j^yj^l^rmT^ 

there  is  no  reason  why  leave  should  be  given  in  this  criminal  QsmntAL  ov 

case.     It  appears  to  them  that  nothing  could  be  more  destructive  Zululand. 

to  the  admmistration  of  criminal  justice  than  a  sort  of  notion  ^7^ 

that  any  criminal  case  which  was  tried  in  any  colony  from  which  ' 

an  appeal  lay  to  this  committee  can  be  brought  here  on  appeal^  Practice— 
not  upon  the  broad  grounds  of  some  departure  from  the  principles  jj^^com" 
of  natural  justice^  but  because  some  form  or  technicality  has  not  mitteA  of  Privy 

been  sufficiently  observed.    This  is  a  principle  which,  they  believe^  Qmadi^ 

never  has  been    permitted^    and    never,    they    trust,    will    be  ^J^^J^^ 

permitted.     Leave  to  appeal  will  be  refused.  jRu/es  of 

Solicitors  for  the  petitioner^  Loughborough  and  Oedge,  procedure 
Solicitor  for  the  respondent.  The  Solicitor  to  the  Treasury. 


NORTH  WALES  AND  CHESTER  CIRCUIT. 

Chestsb  Sfbing  Assizis. 
Friday,  March  21, 1890. 

(Before  Wills,  J.) 

Rso.  V.  Lancastsb  Am)  Wobrall.  (a) 

Bribery-^JElection  of  assistant  overseer. 

Payment,  or  the  promise  of  payment,  for  votes  ai  the  election  of 
an  assistant  overseer  of  a  parish  is  bribery  and  as  such  is  on 
indictable  common  law  misdemeanour. 

SAMUEL  LANCASTER  and  William  Worrall  were  indicted 
for  a  common  law  conspiracy  to  bribe  the  electors  at  an 
election  of  an  assistant  overseer  for  the  parish  of  Congleton  in 
the  county  of  Chester.  The  defendant  Worrall  was  also  charged 
with  bribery  at  common  law. 

The  indictment  contained  the  following  counts :  (1)  conspiring 
to  influence  and  prevent  hj  briberv  and  corruption  the  election ; 
(2)  conspiring  to  injure  the  candidates  (other  than  Lancaster), 
by  preventing  the  election  of  any  of  them,  by  bribing  and  cor- 
rupting the  voters ;  (3)  conspiring  to  bribe  voters  to  vote  for 
Lancaster ;  (4)  bribery  as  against  Worrall. 

From  the  evidence  it  appeared  that  in  September,  1889^  the 

(a)  Reported  by  O.  Hioonrs,  Esq.,  BarriBter-at-Law. 
VOL.  XVI.  B  B  B 
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Bbo.        office  of  aBsistant  overseer  at  Congleton  became  vacant.     The 

Lan^stbb    ®l®ction  to  the  office  rested  with  the  inhabitants  of  the  parish 

AND  WoBSALL.  ^^  vostry  assemblccL.     A  meeting  of  the  vestry  was  held  on  the 

12th  of  September,  when  five  candidates  were  nominated,  the 

]^^        defendant  Lancaster  being  one  of  them.     A  show  of  hands  was 

Bribery^    ^^  favonr  of  Lancaster,   but  a  poll  was  demanded  hj  the  other 

Election  of    candidates. 

omstM  oper-      Qn  the  16th  September  the  poll   was  held  from  8  a.m.  till 

of  votes^     o  p.m.  by  open  voting,  that  is  to  say,  the  voters'  names  were 

Common  law  called  oat,  checked  by  the  rate  book,  and  the  voters  said  alood 

misdemeanour,  f^p  whom  they  voted.     Lancaster  being  at  the  head  of  the  poll 

was  declared  elected.     Prior  to  the  taking  of  the  poll,  Lancaster 

had  secured  a  committee-room  close  to  the  polling  booth,  where 

the  second  defendant  Worrall  was  stationed.     Offers  were  openly 

made  by  certain  persons  of  from  Is.  to  7^.  6d.  prior  to  the  vote 

being  given  to  voters  who  would  vote  for  Lancaster,  and  after 

the  vote  had  been  recorded  the  voters  received  payment  from 

Worrall  at  Lancaster's  committee  room. 

Lancaster  was  present  in  the  polling  booth  the  greater  part  of 
the  day  on  which  the  poll  was  held,  and  in  his  presence  persons 
employed  by  him  wrote  down  the  names  of  voters  who  had 
voted  for  Lancaster  on  slips  of  paper.  These  voters  afterwards 
received  payment  from  Worrall  in  Lancaster's  committee-room. 

In  some  instances  payment  was  refused  on  the  ground  that 
voters  had  recorded  their  votes  for  a  candidate  other  thim 
Lancaster.  But  such  voters  on  returning  to  the  polling  booth 
and  it  being  found  on  inquiry  that  they  had  voted  for  Lancaster 
were  afterwards  paid  by  Worrall.  There  was  no  evidence  that 
Lancaster  had  provided  the  money  or  had  himself  given  money 
te  any  voter,  and  no  direct  evidence  that  he  had  authorised  any 
person  to  promise  payment  to  any  voter,  or  that  he  had  authorised 
Worrall  to  make  the  payments  he  did,  or  that  he  had  any  know- 
ledge at  the  time  of  such  promises  or  paymento. 

Wills,  J. — I  do  not  see  where  the  evidence  against  Tiancaster 
is  at  present,  although  the  circumstances  may  be  suspicious. 
Not  one  of  the  slips  have  you  connected  with  the  payments.  You 
have  proved  no  agreement  between  the  defendante. 

/.  Eldon  BanJeea  and  Malcolm  P.  Douglas,  for  the  pro- 
secution, contended  that  it  was  open  te  the  jury  te  find  an 
agreement  between  Lancaster  and  Worrall  from  the  overt  acts 
proved  ;  and  they  called  attention  to  the  evidence  that  one  slip 
of  paper  was  brought  to  Worrall  by  a  voter  which  showed  that 
the  vote  httd  not  been  recorded  correctly,  and  the  man  could  not 
get  paid  because  the  slip  was  wrong. 

Wills,  J.  to  the  jury.  —  Gentiemen,  the  evidence  against 
Lancaster  is  of  the  flimsiest  character  whatever  may  be  suspected. 
It  is  a  very  uncommon  thing  to  find  a  friend  at  an  election  of 
this  kind  so  patriotic  as  to  suppy  a  lot  of  money.  People  are  not 
in  the  habit  of  giving  their  money  away  for  someone  else's 
benefit  in  that  way.     But  you  will  probably  think  it  not  satis- 
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factory  to  convict  Lancaster  upon  snch  evidence  whatever  yonr        R»» 
saspicion  may  be.  Lak^lstkr 

Verddct  as  to  Lancaster,  Not  guilty,      ^hd  Worralu 

F.  Marshallj  who  appeared  for  the  defendants,  then  contended        

that  the  only  connt  left  being  for  bribery  at  common  law  against        ^f^ 
Worrall,  no  criminal  offence  had  been  committed  unless  it  were     Bribery— 
shown  either  that  money  had  been  given  to  a  person  in  a  judicial    Election  of 
office,  or  to  pervert  the  administration  of  justice.     Bribery  at  an  ^""^^!![I 
election  of  an  assistant  overseer  has  never  been  recoernised  as  a     of  votes— 
crime.     It  is  like  the  case  of  the  sale  of  a  commission  in  the  army    Common  law 
or  a  medical  practice.  misdemeanour. 

Wills,  J. — The  sales  you  mention  are  allowed,  and  bear  no 
analogy  to  this  case,  which  is  the  violation  of  a  public  trust.  The 
nature  of  the  office  is  immaterial  as  long  as  it  is  for  the  public 
good. 

Wills,  J.  to  the  jury. — I  have  not  the  smallest  doubt  that  the 
common  law  prohibits  the  payment  of  money  for  votes  at  the 
election  of  an  assistant  overseer,  and  says  it  is  a  crime  to  do  it. 
If  any  man  promised  money  and  paid  money  for  votes,  or  pro- 
cured votes  on  a  promise  of  money,  it  will  be  your  duty  to  find 
him  guilty.     The  promise  does  not  mean  the  same  thing  as  a 

Eromise  where  a  man  gives  a  promise  to  pay  for  goods  which  he 
as  ordered,  because  it  is  a  promise  which  cannot  be  enforced. 
Gentlemen,  it  is  illegal,  and  therefore  in  that  sense  it  is  nothing 
but  raising  a  well-founded  expectation  that  he  will  be  paid.  If 
a  man  pays  people  so  notoriously  all  day  that  everybody  about 
the  town  will  hear  of  it  and  knows  what  is  going  on,  that  is 
enough.  It  does  not  need  proof  that  he  spoke  to  A.  B.  and 
gave  him  a  deliberate  promise  to  pay  him  before  he  did  vote,  but 
if  he  made  promises  which  led  to  the  vote,  and  which  led  to  the 
bribery,  that  would  be  sufficient. 

VerdiQt  (W  to  Worrall,  guilty  of  bribery. 
Solicitor  for  the  prosecution.  The  Solicitor  to  the  Treasury. 
Solicitor  for  the  defendants,  A.  8.  Sheldon,  Congleton. 
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QUEEN'S  BENCH  DIVISION. 

Saturday,  Jan.  11^  1890. 

(Before  Pollock^  B.  and  Hawkins^  J.) 

Smith  (app.)  v.  Thomasson  (resp.).(a) 

Conspiracy  and  Protection  of  Property  Act,  1875  (38  ^  39  Vict, 

c.  86),  8.  7 — ^^  Persistent  following  ** 

By  sect,  7  of  the  Gonspirax^y  and  Protection  of  Property  Act,  1875, 
it  is  enacted  that  ^'  every  person  who  with  a  view  to  compel  any 
other  person  to  abstain  from  doing  or  to  do  any  act  which  sucJi 
other  person  has  a  legal  right  to  do,  or  abstain  from  doing, 
wrongfully  and  without  legal  authority  .  •  •  persistently 
follows  such  other  person  about  from  place  to  place  shall"  be 
liable  to  a  penalty.  The  appellant,  who  was  on  strike,  was 
posted  outside  works,  at  which  he  had  been  engaged,  as  a  picket; 
and  when  the  workmen,  who  had  taken  the  place  of  the  strikers 
and  amongst  whom  wcls  the  respondent,  cams  out  of  the  works, 
the  respondent  was  silently  followed  by  the  appellant  at  a  short 
distance  down  two  streets.  A  crowd  which  had  been  waiting 
outside  the  works  also  followed  the  respondent  with  hostile 
words  and  gestures.  The  justices  convicted  the'appellant  under 
the  above  section.     On  appeal : 

Held,  that  the  justices  were  right  in  their  decision. 

CASE  stated  by  jnstioes  for  the  borough  of  Bolton,  under  the 
Summary  Jurisdiction  Act,  1879  (42  &  43  Vict.  c.  49),  for 
the  purpose  of  obtaining  the  opinion  of  the  court  on  questions 
which  arose  before  them  on  the  8th  day  of  June,  1889,  on  the 
hearing  of  an  information  laid  and  signed  by  J.  Thomasson,  of 
Markland  Hill,  Heaton, '  in  the  county  of  Lancaster,  cotton 
operative  (hereinafter  called  the  respondent),  against  J.  Smith, 
of  9,  Claughton-street,  in  the  said  borough,  hereinafter  called 
the  appellant). 

The  facts  of  the  case  were,  so  far  as  material,  as  follows  : — ^The 
information  was.  laid  under  sect.  7  pf  38  &  39  Vict.  c.  86,  for 
that  on  the  3rd  day  of  June,  1889,  at  Great  Bolton,  in  the  county 
of  Lancaster,  the  appellant  did,  with  a  view  to  compel  the 
respondent  to  abstain  from  doing  an  act  which  he  had  a  legal 
right  to  do,  viz.,  to  work  for  Messrs.  Crook  and  Co.,  wrongfully 
and  without  legal  authority,  persistently  follow  the  respondent 
about  from  place  to  place  contrary  to  the  form  of  the  statute  in 
such  case  made  and  provided.     The  evidence  given  before  the 

(a)  Reported  by  Alfbbo  H.  Lbfbot,  Esq.,  Barrister-at-LAw. 
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jnstices  was  to  the  following  effect :  A  strike  had  occurred  at  the       Smith 
mill  of  Messrs.  Crook  and  Son,  and  the  respondent  was  engaged   thoi^bon 
in   the  place  of  one  of  the  hands  who  was   on  strike.      The        — ^ 
appellant  was  one  of  those  who  had  struck,  and  on  the  night  of       l^^* 
the  3rd  day  of  June  he,  with  five  or  six  other  pickets,  was  seen  Q^gZ^jfand 
standing  outside  the  main  entrance  to  Messrs.  Crook's  works;    ProtecUonof 
when  the  men  who  were  at  work  there  came  out  of  the  mill,  a  Property  Act, 
cry  was   raised  "They  are  coming,''  and  a  crowd  which   had    n pj^sistent 
collected  received  them   with   slight   hooting.      The  appellant  following**— 
and  the  crowd  followed  the  respondent  at  a  quick  pace  down  the     Workman 
street  into  which  the  main  gate  of  the  mill  opened,  called  John-     fol^we^iu 
street.     The  crowd  consisted  of  about  300  persons,  who  shouted     picket— 
''knobsticks,"  and  threw  refuse.    The  respondent  was  frightened.  88  ^  39  Vict. 
When  near  the  end  of  John-street  the  respondent  got  ahead  of    ^  ^^»  '*  ^' 
the  appellant,  who  rashed  round  the  comer  into  the  next  street 
and  came  up  to  the  respondent,  and  followed  him   down  two 
streets.      The  appellant  kept   close  behind  the  respondent,   to 
whom,  however,   he   did    not  speak.       When    the    respondent 
crossed  the  street  he  crossed  the  street  after  him.     Eventually 
the   respondent  was  taken  into  a  dog-cart  belonging  to  the 
master  of  the  mill ;  at  that  time  the  appellant  was  close  behind 
him.     The  appellant  lived  in  a  street  in  an  opposite  direction 
to  that  in  which  the  parties  were  proceeding. 

The  appellant  contended :  That  the  following  of  the  respon- 
dent by  the  appellant  without  speaking  under  the  above  circum- 
stances was  not  a  persistent  following  from  place  to  place  within 
the  meaning  of  the  Act. 

The  justices  found  as  a  fact :  That  the  appellant  did  persis- 
tently follow  the  respondent  about  from  place  to  place  with 
a  view  to  compel  him  to  abstain  from  doing  an  act  which  he  had 
a  legal  right  to  do,  viz.,  to  work  for  Messrs.  Crook  and  Co.,  and 
they  fined  the  appellant  28,  6d.  and  costs. 

The  question  for  the  opinion  of  the  court  was.  Was  there 
evidence  on  which  the  appellant  could  be  convicted  that  he 
did  persistently  follow  the  respondent  about  from  place  to  place 
with  a  view  to  compel  the  respondent  to  abstain  from  doing  an 
act  which  he  had  a  legal  right  to  do,  namely,  to  work  for  Messrs. 
Crook  and  Co.  ? 

Sedt.  7  of  the  Conspiracy  and  Protection  of  Property  Act,  1875 
(38  &  89  Vict.  c.  86),  provides  as  follows : 

'  Every  penon  who  with  a  Tiew  to  compel  any  other  person  to  abstain  from  doing 
or  to  do  any  act  which  soch  other  person  has  a  legal  right  to  do,  or  abstain  from  doing, 
wrongfully  and  without  legal  authority,  .  .  .  persistently  follows  such  other 
person  about  from  place  to  place  .  .  .  shall  on  conyiction  by  a  court  of  summary 
lurisdiction,  or  on  mdictment,  ...  be  h'aUe  either  to  pay  a  penalty  not  exceed- 
ing twenty  pounds,  or  to  be  imprisoned  for  a  term  not  exceeding  three  months,  with  or 
without  hani  labour. 

J.  H.  Tiekell  for  the  appellant.— The  justices  were  wrong.  It 
is  true  that  the  appellant  followed  the  respondent,  but  that  in 
itself  was  a  lawful  act^  and  not  intimidation ;.  pickets  do  nothing 
wrong  in  attempting  to  persuade  other  men  to  join  a  strike. 
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Smiih  There  was  no  ''  persistent  following  "  here.     The  term  implies 

TH01UB8O17.  ^^^^  more  than  the  appellant  did  in  this  case,  and  even  if  there 

'  had  been  such  a  following  of  the  respondent  there  was  no  evi- 

1690.  dence  that  it  was  done  with  a  yiew  to  compel  him  to  abstain 

Conm^y  and  ^^^™  working. 

Protectwnof      Senn  OolUns,  Q.C.,  for  the  respondent,  was  not  called  upon. 
Prcpertif  ^ct,      PoLLOCK,  B. — I  have  no  doubt  that  what  the  defendant  did  in 
•»  Jfer^itoi/    ^^^  °^®®  infringed  the  provision  of  the  Act  of  Parliament.     The 
foUowmg"—  Section  which  treats  of  the  offence  deals  with  several  Acts,  the 
Workman    description  of  which  are  of  assistance  in  construing  the  statute. 
mMD^lm    ^^®  offences  in  the  sections  are  defined  as  follows  :  Every  person 
picket-^    who  with  a  view  to  compel  any  other  person  to  abstain  from 
88  ^  89  VieL  doing  or  to  do  any  act  which  such  other  person  has  a  legal  right 
c  86,  *  7.    tQ  cIq   qj.    abstain   from    doing,  wrongfully  and  without  legal 
authority :  (1)  Uses  violence  to  or  intimidates  such  other  person, 
or  his  wife  or  children,  or  injures  his  property ;  or  (2)  persis- 
tently follows  such  other  person  about  from  place  to  place ;  or 
(8)  hides  any  tools,  clothes,  or  other  property  owned  or  used  by 
such  other  person,  or  deprives  him  of,  or  hinders  him  in  the  use 
thereof;  or  (4)  watches  or  besets  the  houae  or  other  place  where 
such  other  person  resides,  or  works,  or  carries  on  business,  or 
happens  to  oe,  or  the  approach  to  such  house  or  places  or  (5) 
follows  such  other  person  with  two  or  more  other  persons  in  a 
disorderly  manner  in  or  through  any  street  or  road.     The  Legis- 
lature does  not  intend  in  the  2nd  sub-section  to  deal  with  intimi- 
dation by  a  crowd  of  people.     The  act  of  one  person  is  sufficient 
to  constitute  an  offence.     Further,  it  is  very  clear  that  the  Legis- 
lature intended  to  prevent  mere  acts,  though  done  without  any 
expressed  intention.     It  was  for  the  magistrates  to  say  whether 
the  act  complained  of  was  in  fact  an  act  of  intimidation.     There 
was  here  plenty  of  evidence  that  the  defendant  in  silently  dogging 
the  footsteps  of  the  workman    committed    the  act  which  the 
statute  defines  as    "persistently  following."     There  were  the 
further  facts  before  the  magistrates  that  many  other  persons  were 
pursuing  a  common    course  with  the  appellant.     I  think  the 
magistrates  were  right,  and  that  the  appesJ  must  be  dismissed. 

Hawkins,  J. — It  is  impossible  to  define  generally  what  is 
"  persistent  following  "  within  the  meaning  of  the  Act  of  Parlia- 
ment. I  will  confine  myself  to  the  evidence  which  the  justices 
had  before  them,  and  which  was  enough  to  justify  their  decision. 
It  seems  that  some  of  Messrs.  Cookers  men  were  out  on  strike. 
The  respondent  had  gone  in  to  supply  the  place  of  one  of  the 
men.  The  appellant  with  other  pickets  was  stationed  opposite  a 
gate,  out  of  which  the  respondent  had  to  come.  When  Uie  men 
got  out  of  the  gate,  there  was  a  cry  raised  '^  They  are  coming.'' 
The  men  then  went  down  the  street  followed  by  the  defendant 
and  a  crowd.  Now  the  defendant  was  not  accidentally  mixed  up 
in  this  crowd,  but  had  been  with  the  pickets  watching  the  door. 
This  crowd  followed  the  workmen  with  hostile  action  and 
gestures,  and  the  respondent  was  frightened.     Whichever  way 
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the  workmen  went  the  crowd  and  the  appellant  followed.    Under       Sxtth 
these  circamstanceB  I  have  no  donbt  but  that  the  justices  were   rpnoiLLaBOK 
ri^ht  in  the  conclusion  at  which  they  arrived.  

Solicitors  for  the  appellant^  Clieder,  Mayhew,  and  Broome.  1890. 

Solicitor  for  the  respondent.  B.  Winder.  n^S- 

*^  '  Von^iracy  ana 

Protection  of 
Property  Act^ 

1875  — 

^'Perxisttnt 

following  *' — 

Workman 

silentlu 

Jolloweaby 

picket — 

88  ^  89  Vid. 

c.  86)  s,  7. 


CROWN  CASES  RESERVED. 

Saturdat/y  Feb.  1, 1890. 

(Before  Lord  Colbridgb^  C.J.,  Pollock^  B.^  Hawkins^ 

Grantham^  and  Charles,  JJ.) 

Reg.  v.  Whitchurch  and  others,  (a) 

Oonspvracy — Oombination  to  do  unlawful  act — Act  not  criminal  if 
effected  by  prisoner  alone,  but  criminal  if  done  by  others — Con- 
spiracy  to  procure  abortion  of  woman  not  with  child — Crimi- 
nality of  woman  operated  upon — 24  Sf  25  Vict.  c.  100,  s.  58. 

A  combination  of  a  person  with  other  persons  to  commit  a  felony, 
renders  every  one  of  the  persons  taking  part  in  such  combination 
guilty  of  conspiracy.  A  person  can  therefore  be  convicted  of  con^ 
spiracy  with  other  persons  to  do  an  a^t,  the  doing  of  which  by 
awch  other  persons  anwwnts  to  a  felony,  notwithstanding  the  fact 
that  the  doing  of  the  a^t  by  such  person  alone  would  not  have 
been  criminal. 

A  woman  was  convicted  upon  an  indictment  which  charged  her 
with  conspiring  with  two  men  to  procure  her  miscarriage  by 
unlawful  means.  The  man  had  previously  been  convicted  of  the 
felony  of  administering  drugs  and  using  instruments  for  the 
purpose  of  procuring  the  woman's  miscarriage,  who,  however, 
was  not  infant  pregnant  at  the  time  the  felony  xoas  committed. 

Held,  that  the  woman  was  rightly  convicted,  although  her  a^ts 
would  not  have  been  criminal  had  they  been  efecied  by  herself 
alone  and  without  the  help  of  the  m^n,  inasmuch  a>s  the  doing  of 
the  acts  to  her  by  the  m,en  constituted  a  felony  on  their  part. 

THIS  was  a  q[aestion  reserved  by  Wills,  J.  for  the  considera- 
tion of  this  court  at  the  assizes  held  for  the  county  of 
Northampton  on  the  28th  day  of  November,  1889. 

(tC)  Reported  by  R.  Ouhiiinoham  Olsn,  Esq.,  BaxrUter-ftt-Law. 
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Rbo.  The  case  stated  that  Thomas  William  Whitchurch,  John  Howe, 

WHrraHUR      ^^^  Elizabeth  Cross,  were  indicted  in  the  following  terms :  The 
▲NDOTHBBB.  P^^ors,  &c.,   proscnt  that   Thomas  William  Whitchurch,   John 

Howe,  and  Elizabeth  Cross,  believing  that   the  said  Elizabeth 

1890.        Cross  was  then  pregnant,  and  that  in  dne  course  of  nature  she 

Cojigpiracy—  would  be  delivered  of  a  child  begotten  by  the  said  John  Howe, 

Combination  and  wickedly  intending  and  contriving  to  conceal  such  pregnancy 

to  do  act     j^jj^  ^Q  prevent  such  her  delivery  in  due  course  of  nature,  on  the 

others  Imt  not  ^^t  day  of  June,  1889,  did  amongst  themselves  unlawfully,  know- 

criminal  in    ingly,  and  wickedly  conspire,  combine,  confederate,  and  agree 

vnsoner-^    together  feloniously  and  unlawfully  to  procure  the  miscarriage  of 

^^^  ^  the  said  Elizabeth  Cross  by  unlawfully  administering  to  and 

abortion  hy    Causing  to  be  taken  by  her  certain  noxious  things,  and  by  unlaw- 

^^dk'idL.  ^^7  using  certain  instruments  and  other  means  with  intent  to 

24  (r  25  Vict,  procure  the  miscarriage  of  the  said  Elizabeth  Cross. 

c.  100, «.  58.       The  indictment  then  set  out  a  number  of  acts  done  in  pursuance 

of  the  conspiracy,  but  it  is  unnecessary  for  the  purposes  of  this 

case  to  set  out  more  of  the  indictment  than   I  have  already 

given. 

The  evidence  established  that  the  prisoners  all  believed  that 
Elizabeth  Cross  was  pregnant,  and  that  for  the  purpose  of  pro- 
curing abortion  Whitchurch  and  Howe,  with  her  consent  ana  by 
her  procurement,  both  administered  to  her  obnoxious  drugs  and 
used  or  caused  to  be  used  upon  her  instruments,  but  there  was  no 
evidence  that  she  was  in  fact  pregnant,  and  for  the  purpose  of 
the  present  case,  it  must  be  taken  that  she  was  not  in  fact 
pregnant. 

Mr.  Hammond  Chambers  then  objected  that  for  a  woman  not 
being  pregnant  to  do  or  cause  to  be  done  acts  upon  herself  for 
the  purpose  of  procuring  abortion  was  no  offence  either  at 
common  law  or  by  statute,  and  therefore  she  could  not  be  con- 
victed of  conspiracy  with  other  persons  that  they  should  do  upon 
her  and  she  should  suffer  the  same  acts. 

I  was  of  opinion  that,  whether  or  not  it  was  no  offence  for  a 
woman  not  pregnant  to  do  acts  to  herself  intending  thereby  to 
procure  an  abortion,  which  was  actually  impossible,  it  would 
none  the  less  be  criminal  in  her  to  conspire  to  commit  a  felony 
(which  the  administration  of  drugs  and  the  use  of  instruments 
would  have  been  in  her  as  well  as  in  the  men  if  she  had  been 
pregnant,  see  24  &  25  Vict.  c.  100,  s.  58)  because  the  com- 
mission of  the  felony  was  rendered  impossible  by  circumstances 
unknown  to  her. 

I  was  further  of  opinion  that  for  the  woman  to  conspire  with 
the  men  to  have  certain  things  done  to  her  the  doine  of  which 
constituted  a  felony  on  the  part  of  the  men  was  criminal,  although 
the  object  to  be  attained  if  effected  by  herself  alone  and  without 
the  help  of  the  men,  might  not  have  been  criminal ;  and  I  directed 
the  jurv  if  they  believed  the  evidence,  to  convict  the  prisoners. 
The  jury  convicted  all  the  prisoners. 
The   men   had  been  previously  convicted  of   the  felony  of 
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administering  drags  and  using  insimments  for  the  purpose  of 
procariDg  the  miscarriage  of  the  female  prisoner^  and  in  respect 
of  those  offences  they  were  sentenced  to  penal  servitude^  and  in 
respect  of  the  present  indictment  I  passed  no  sentence  upon 
them.  Upon  the  woman  Cross  I  passed  a  sentence  of  six  months 
imprisonmeut,  which  she  is  now  undergoing. 

At  the  trial  no  authorities  were  cited  to  me  beyond  references 
to  Archbold's  Criminal  Law ;  but  I  gave  leave  to  Mr.  Hammond 
Chambers  to  bring  under  my  notice  any  authorities  he  might 
desire  to  refer  to.  He  has  very  lately  brought  before  me  some 
authorities  and  considerations  which  make  it^  in  my  opinion^ 
more  satisfactory  that  I  should  grant  and  state  the  present  case 
for  the  opinion  of  the  Court  for  Crown  Cases  Reserved. 

The  question  for  the  court  is,  whether  the  conviction  against 
the  woman  can  be  sustained, 

.    By  24  &  25  Vict.  c.  100,  s.  58,  it  is  enacted  that 

Eyery  woman,  being  with  child,  who,  with  intent  to  prooare  her  own  miscarriage, 
shall  nnlawfnlly  use  any  instniment  or  other  means  wbatsoeyer  with  the  like  intent, 
and  whosoever,  with  intent  to  procnre  the  miscarriage  of  any  woman,  whether  she  be 
or  be  not  with  child,  shall  unlawfully  administer  to  her  or  cause  to  be  taken  by  her 
any  poison  or  other  noxious  things,  or  shall  unlawfully  use  any  instrument  or  other 
means  whatsoever  with  the  like  intent,  shall  be  guilty  of  felony,  and  being  conricted 
thereof  shall  be  liable,  at  the  discretion  of  the  court,  to  be  kept  in  penal  servitude  for 
life,  or  for  any  term  not  less  than  three  years,  or  to  be  imprisoned  for  any  term  not 
exceeding  two  years,  with  or  without  hard  labour,  and  with  or  without  solitary  con- 
finement. 

Hammond  Chambers  on  behalf  of  the  prisoner. — Previously  to 
24  &  25  Vict.  c.  100,  it  was  not  an  offence  known  to  the  criminal 
law  for  a  woman  to  attempt  to  procure  her  own  miscarriage,  and 
it  is  only  where  she  is  with  child  that  it  is  made  an  offence  by 
that  statute.  In  order,  therefore,  to  support  this  conviction  it 
must  be  held  to  be  an  offence  in  a  woman  to  combine  with  others 
to  do  an  act  to  herself  which  it  would  have  been  no  offence  on 
her  part  to  commit.  In  order  to  constitute  the  offence  of  con- 
spiracy it  is  necessary  that  the  conspiracy  should  be  to  do 
something  which  will  be  to  the  injury  of  some  one  other  than 
the  conspirators.  Here  there  was  no  element  of  injury  to  any 
other  person  than  the  prisoner,  and,  therefore,  the  necessanr 
element  was  wanting  to  constitute  the  offence  of  conspiracy.  If 
a  person  can  bo  held  guilty  of  conspiring  with  others  to  do  a 
thing  to  herself  which  is  not  an  offence  on  her  part  to  do  to 
herself,  a  girl  under  sixteen  with  whom  an  offence  against  the 
Criminal  Law  Amendment  Act,  1885,  had  been  committed  could 
be  convicted  of  conspiring  with  the  person  by  whom  the  offence 
was  committed  to  commit  the  offence.  In  Bex  v.  Turner  (13 
East.  228)  it  was  held  that  an  indictment  would  not  lie  for  con* 
spiring  to  commit  what  merely  amounted  to  a  civil  trespass. 
[Lord  CoLBRiDGB,  C.J. — In  Reg.  v.  Rowlands  (18  L.  T.  Kep, 
N.  S.  347 :  17  Q.  B.  686;  2  Den.  C.  C.  388;  5  Cox  C.  C.  490) 
Lord  Campbell,  C.J.  said  that  he  had  no  doubt  whatever  that 
Turner^ $  case  was  wrongly  decided.]     Assuming  it  to  be  wrongs 
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Rkg.  there  was  in  it^  and  in  Beg.  v.  Rowlands,  a  conspiracy  to  do  a 
«r  •*Jl__  wrong  to  another  person.  [Hawkins,  J. — In  Reg.  v.  Warburton 
AiTSr  (23  L.  T.  Eep.  N.  S.  473 ;  L.  Rep.  1  0.  0.  R.  274 ;  11  Cox  0.  a 

584 ;  40  L.  J.  22,  M.O.)  Cockbum,  C.J.  said  that  "  It  is  not 

^^^'  necessary  in  order  to  constitute  a  conspiracy  that  the  acts  agreed 
Omspiracy-^  to  be  done  should  be  acts  which  if  done  would  be  criminal.  It 
Combination  is  enoQgh  if  the  acts  agreed  to  be  done,  although  not  criminal^ 
Jiminalin  ^"^  wrongful,  i.e.,  amount  to  a  civil  wrong.'']  Yes ;  if  the  acta 
others  but  not  ^^  Wrongful  On  the  part  of  each  of  the  persons  in  the  oombina- 
aiminalin  tion.  But  my  point  here  is,  that  the  woman  in  what  she  did  was 
^onapiVa^  ^^^  doing  a  wrongful  act,  and,  therefore,  could  not  be  guilty  of 
to  procure    conspiring  to  do  a  wrongiful  act. 

abortion  bf        Mherifigton  Smithy  for  the  prosecution,  was  not  called  upon. 
withdiiid^       Lord  CoLBEinaB,  C.J. — I  am  of  opinion  that  this  conviction 
24  ^  25  Vict,  should  be  affirmed.    All  that  we  have  to  deal  with  here  is  an 
clOO,«.  58.  indictment   charging  a  woman,  who  must   be  taken  for  the 
purposes  of  our  decision  not  to  have  been  with  child,  with  con- 
spiring with  others  to  procure  her  miscarriage.    Now,  if  she  had 
been  indicted  alone  for  attempting  to  procure  abortion  by  taking 
noxious  things  and  using  instruments  on  herself,  she  could  not 
have  been  convicted  under  the  circumstances  of  the  case,  both  in 
good  sense  and  upon  the  terms  of  the  statute  itself.     For  I  think 
we  are  all  agreed  that  the  statute  does  not  make  it,  and  it  is  not 
an  offence  at  common  law,  for  a  woman  who  is  not  pregnant  to 
procure  abortion  by  acts  commited  on  herself  by  herself.    The 
offence  which  is  charged  here,  however,  is  the  offence  of  con- 
spiracy, and,  without  going  into  the  law  of  conspiracy,  as  to 
which  we  find  some   divergence  in  the  opinions  of  different 
learned  judges  who  have  had  to  give  their  decisions  with  regard 
to  it,  it  is  sufficiently  clear  from  the  authorities  to  say  that  a 
combination  of  a  person  with  other  persons  to  commit  a  felony  is 
within  every  definition  of  what  is  conspiracy.     Here  the  prisoner 
combined  with  two  other  persons,  who  had  been  convicted  of  the 
felony  of  administering  drugs  and  using  instruments  for  the 
purpose  of  procuring  the  miscarriage  of  the  prisoner,  to  commit 
a  felony.    I  cannot,  with  all  possible  respect  for  the  learned 
counsel,  who  has  said  all  that  there  was  to  be  said  upon  the 
materials  at  his  disposal,  entertain  the  slightest  doubt  that, 
where  three  persons  combine  together  to  commit  a  felony,  every- 
one of  those  persons  is  equally  guilty  of  conspiracy,  although  the 
person  on  whom  the  offence  is  intended  to  be  committed  is  a 
person  who  could  not  have  been  convicted  by  herself  of  attempt-  - 
ing  to  do  that  with  which  she  is  indicted  for  conspiring  with  others 
to  do.     I  am,  therefore,  of  opinion  that  the  prisoner  was  rightly 
convicted,  and  that  this  conviction  should  be  affirmed. 

Pollock,  B. — 1  have  arrived  at  the  same  conclusion,  and  really 
have  nothing  to  add. 

Hawkins,  J.  —I  am  of  the  same  opinion.  The  woman  here  is 
not  charged  with  conspiracy  to  do  what  may  have  been  an 
innocent  act.     She  is  charged  with  conspiring  with  others  to  do 
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act  which  saoh  others  coald  not  do  without  committing  a 
felony  ;  that  is^  she  may  do  that  herself  without  beiug  punishable 
criminally^  but  other  persons  may  not  do  it  without  committing 
a  felony.  Here  the  conspiracy  charged  is  a  conspiracy  for  the 
commissioQ  of  a  felouy  by  persons  who  were  acting  in  direct 
contravention  of  the  section  of  the  statute ;  and  I  am  therefore 
of  opinion  that  this  woman  was  rightly  convicted. 

Grantham^  J. — ^I  am  of  the  same  opinion. 

Chablbs^  J. — I  am  of  the  same  opinion. 

Convidion  affirmed. 

Solicitor  for  the  prosecution^  The  Solicitor  to  the  Treaaury. 

Solicitors  for  the  prisoner^  Becke  and  Oreen,  Northampton. 
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QUEEN'S  BENCH  DIVISION. 

Tuesday,  Jan.  28,  1890. 

(Before  Grantham  and  Chablbs,  JJ.) 

Pain  (app.)  v.  Boughtwood  (resp.).  (a) 

AduUeraHon  of  food — Alteration  of  article — Milk  —  Abstraction 
of  fat  from — Selling  milk  so  altered — Mens  rea — Sale  of  Food 
and  Drugs  Act,  1875  (38  8f  39  Vidt.  c.  63),  s.  9. 

An  offence  within  sect.  9  of  the  Sale  of  Food  and  Drugs  Act,  1875, 
may  be  committed,  although  the  seller  of  the  article  did  not  know 
that  the  article  sold  was  ^^  not  of  the  nature,  substance,  and 
quality  demanded  ;''  and  where  the  (iTticle  has  been  so  altered  by 
abstraction  of  part  of  it  as  to  injuriously  affect  its  quality, 
substance,  or  nature,  the  seller  of  the  article  so  altered  may  be 
convicted  under  the  section,  although  he  had  no  knowledge  of 
such  alteration, 

A  retail  seller  of  milk  had  sold  milk  from  which  nearly  the  whole 
of  the  fat  had  been  abstracted. 

Held,  that  he  might  be  convicted  of  an  offence  under  the  latter 
part  of  the  9th  section  of  the  Act,  although  he  had  no  knoW" 
ledge  of  the  alteration  of  the  milk. 

/^ASE  stated  by  a  metropolitan  police  magistrste  : — 
The  appellant,  the  inspector  of  nuisances  for  the  parish  of  St. 

(a)  Reported  by  Hbmxt  LboBi  Bsq.,  Berrieter-at-lAW. 
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Pain  Mary's^  Islington^  on  the  25ih  day  of  Jnly^  1889^  snmmoned  the 

BoDGHTwoo  r^'^po^^®^*  ^op  having  sold  on  the  24th  day  of  June,  1889,  an 

'  ''  article  of  food^  to  wit^  milk^  in  its  altered  state  withoat  notioe 

1890.  or  making  disclosure  of  the  alteration^  from  which  28  per   cenk 

Ad  U    i'  ^^  ^^^  original  fat  had  been  abstracted^  so  as  to  affect  iujnrionsly 

of  food—  i^s  quality,  substance,  or  nature,  contrary  to  the  provisions  of  the 

ArHck  not  of  Sale  of  Pood  and  Drugs  Act,  1875  (38  &  39  Vict.  c.  63),  and  the 

the  nature,  q^q  ^f  p^Q^  j^^j  Drugs  Amendment  Act,  1879  (42  &  43  Vict. 

substance,  and        qa\  >^ 
quafity         ©•  ^f^J- 

demanded—       At  the  hearing  of  the  summons,  it  was    proved    that    the 
'^^^^/f^J^  appellant  bought  a  pint  of  milk  at  the  shop  of  the  respondent, 

Mens  rea—    whioh  milk  was  duly  divided  into  three  parts,  one  of  which  was 
88  i  89  Vict,  sent   for  analysis  to  the   public  analyst.     The  certificate  of  the 

c  68,  8, 9.  analyst  stated  that  28  per  cent,  of  the  fat  had  been  abstracted, 
and  as  a  result  only  1*47  of  fat  remained.  Except  the  certificate 
no  evidence  was  given  that  the  milk  was  altered,  and  the  defen- 
dant gave  evidence  that  he  had  no  knowledge  of  any  such  alter- 
ation, and  his  daughter  who  sold  the  milk  and  managed  the  shop 
also  denied  all  knowledge  of  the  alteration.  The  magistrate  held 
that,  as  the  9th  section  contemplated  disclosure  by  the  seller  of 
any  of  any  alteration  in  the  article,  it  was  necessary  to  prove 
knowledge  of  the  alteration,  and,  there  being  no  such  proof,  he 
dismissed  the  summons. 

The  question  for  the  opinion  of  the  court  was  whether  this 
decision  was  right  in  point  of  law. 

Sect.  9  of  the  Act  of  1875  provides : 

No  person  shall,  with  the  intent  that  the  same  may  be  sold  in  its  altered  state  with- 
out notice,  abstract  from  an  article  of  food  any  part  of  it  so  as  to  affect  injuriously 
its  quality,  substance,  or  nature,  and  no  person  shall  sell  any  article  so  altered  without 
making  disclosure  of  the  alteration,  under  a  penalty  in  each  case  not  exceeding 
twenty  pounds. 

J.  V.  Austin  for  the  appellant. — The  magistrate  was  wrong  in 
holding  that  mens  rea  was  necessary,  and  he  ought  to  have  oon- 
victed  the  respondent  of  an  offence  under  the  9th  section  of  the 
Act,  even  though  the  respondent  did  not  know  of  the  alteration 
in  the  milk.  With  regard  to  the  9th  section  this  point  has  never 
been  settled,  though  there  has  been  a  decision  on  another  section 
of  the  Act.  The  only  point  in  the  present  case  is,  whether 
mens  rea  is  necessary  or  not  for  a  conviction  under  the  section. 
The  magistrate  here  said  that  msns  rea  was  necessary  to  be 
proved,  but  I  contend  that  it  is  not  necessary.  In  previous 
sections  of  the  same  Act  the  question  of  "  knowledge  ^'  or  "  no 
knowledge ''  is  differently  dealt  with ;  for  example,  under 
sects.  3  and  4,  no  person  could  be  convicted  without  proof  of 
knowledge.  Sect.  9  is  divisible  into  two  parts,  and  the  learned 
magistrate  seems  to  have  been  impressed  with  the  fiust  that 
^^  intent  '^  was  used  in  one  part  of  the  section  but  not  in  the 
other,  and  he  thought  it  would  be  a  hardship  if  the  seller  of  an 
adulterated  article  were  convicted  when  he  did  not  know  of  the 
adulteration;  but  sect.  25  of  the  Act  protects  the  seller  against 
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any  anoli  hardship^  as  it  protects  him  if  he  oan  prove  that  he       P^xi^ 
booffht  the  article  the  same  in  qaality  as  that  demanded  of  him  BoDaHTwooD, 

by  we  prosecator;^  and  with  a  written  warranty  to  that  effect.        

Almost  the  identical  point  raised  here  was  dealt  with  in  the  case  of       18^ 
Betts  V.  Armstead  {antey  p.  418 ;  58  L.  T.  Rep.  N.  S.  811 ;  20  Q.  B.  ^.^i;^^ 
Div.  771).    That  was  a  case  under  sect.  6  of  the  Act^  and  it  was    offood-^ 
there  held  that  an  offence  could  be  committed^  although  the  seller  -A-rtich  not  o/ 
did  not  know  that  the  article  sold  was  not  of  the  substance  or  ^j^^*^^ 
qaality  demanded.     [Chajbles^  J.-— You  ought  to  look  at  what  is      quaKty 
prohibited ;   here  what  is  aimed  at  is  disclosure.     How  can  you  demanckd-^ 
disclose  what  you  do  not  know  ?]     The  seller  is  bound  to  find  ^^^^^ 
oat.      [Chlklbb,  J. — In  sect.  6  the  vendor  has  under  his  own   Mens  rea  — 
hand  the  article  sold.]      In  Betta  v.  Armstead  {ubi  sup,)  the  88i-89Plkrf. 
justices  found  that  the  defendant  did  not  know  that  the  bread    ^'^t'-^* 
contained  alum^  and  yet  it  was  held  that  he  had  committed  an 
offence  within  the  6th  section.     Although  there  are  no  cases 
which  are  exactly  in  point  on  this  section^  there  are  some  cases 
which  are  perfectly  analogous.     In  Oundy  v.  Le  Oocq  (51  L.  T. 
Bep.  N.  S.  265;    13  Q.  B.  Div.  207)   an  information  under 
sect.  13  of  the  Licensing  Act,  1872  (35  &  36  Vict.  c.  94),  which 
makes  it  an  offence  for  any  licensed  person  to  sell  any  intoxi- 
cating liquor  to  any  drunken  person,  was  preferred  against  a 
publican  for  selling  liquor  to  a  drunken  person  who  had  given 
no  indication  of  drunkenness,  and  without  being  aware  that  the 
person  served  was  drunk,  and  it  was  held  that  knowledge  of  the 
condition  of  the  person  served  was  not  necessary  to  constitute 
the  offence  under  the  section.    Again,  the  case  of  Lane  v.  Collins 
(15  Cox  0.  0^  677;  52  L.  T.  Rep.  N.  S.  257;  14  Q.  B.Div.  193),  a 
case  which  might  at  first  sight  appear  to  be  against  me,  but  is 
really  not  so,  was  a  case  under  the  6th  section  of  the  Act,  and 
there  the  customer  asked  the  milk  seller  for  ''  milk,''  and  he  was 
supplied  with  milk  that  had  been  skimmed,  and  it  was  held  that 
no    offence    under  the    section  had   been    committed,   for,  as 
Mathew,  J.  said,  what  the  purchaser  asked  for  was  milk  and 
what  he  was  supplied  with  was  milk,  although  it  had  been 
skimmed,  and  it  was  not  shown  that  in  the  ordinary  use  of  the 
term  skim  milk  would  not  come  under  the  term  "  milk.''     Having 
regard  to  the  fact  that  the  earlier  Act,  23  &  24  Yict.  c.  84,  in 
the  corresponding  section,  sect.  1,  contained  the  words  ^'to  the 
knowledge  of  such  person,"  which  words  are  omitted  in  the  later 
Act,  we  see  that  knowledge  of  the  alteration  is  not  necessary  to 
constitute  the  offence.     I  submit  that  the  learned  magistrate  was 
wrong  in  saying  that  mens  rea  was  necessary  here. 
The  respondent  did  not  appear. 

Granthav,  J. — It  is  to  be  regretted  that  no  one  has  appeared 
here  for  the  respondent,  but  I  have  no  doubt  at  all  as  to  what  our 

i'adgment  ought  to  be ;  namely,  that  it  ought  to  be  for  the  appel- 
ant. The  Legislature  in  1875  found  a  difficulty  in  stating  that 
absence  of  knowledge  ought  to  be  a  defence,  and  it  was  thought 
desirable  to  pass  an  A.ct  in  that  year,  repealing  all  the  former 
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Pain        Acts  and   incorporating  their  provisions  in   one  Act^  so  as   to 

BoiTOBTWoot»  ^^^^'^^  *'^®  ^^^^  ^f  drugs  in  a  pure  state.     Now,  the  Legislafciire 

'  in  the  Act  of  1875  de^,  first  of  all,  with  the  question  of  the  adnl- 

1890.        teration  of  food  and  drugs  by  mixing  them  with  injurious  in^re- 
. ,  T"—,.      dients :  these  are  sects.  3  and  4  of  the  Act.     Then  they  put  in  a 
of  food—    special  proviso,  a  proviso  under  sect.  5,  which  provides  that  a 
Article  not  of  person  shall  not  be  liable  to  be  convicted  under  sects.  3  and  4  if 
ii^tUanoTand       ^^ow&  that  he  did  not  know  that  the  article  was  so  adulterated, 
quafiiy       ciiid  that  he  could  not  with   reasonable  diligence  have   obtained 
demanded—  that  knowledge.     Then  comes  sect.  6,  which  prohibits  the  sale  of 
^^l^ct!^  articles  of  food  and  of  drugs  "  not  of  the  nature,  substance,  and 
Mens  rea  —   quality  demanded  by  the  purchaser,'^  and  provision  is  there  made 
88  j*  89  Vict,  that  the  person  shall  not  be  convicted  under  that  section  if  he 
c.  68,  «.9.     ^jj^j^  bring  himself  within  the  exemptions  therein  specified.    That 
being  so,  and  with  a  full  knowledge  in  the  mind  of  the  Legisla- 
ture of  what  would  be  the  result,  they  go  on  to  enact  sect.  9, 
which  was  passed  without  any  such  exemption.     Sect.  9  provides 
that  ^'  no  person  shall,  with  the  intent  that  the  same  may  be  sold 
in  its  altered  state  without  notice,  abstract  from  an  article  of  food 
any  part  of  it  so  as  to  affect  injuriously  its  quality,  substance,  or 
nature,  and  no  person  shall   sell  any  article  so  altered   withont 
making  disclosure  of  the  alteration,  under  a  penalty  in  each  case 
not  exceeding  twenty  pounds.^'    That  section  is  evidently  aimed 
against  two  classes  of  persons :  in  the  first  place,  against  the 
person  who  abstracts  something  from  an  article  of  food  so  as  to 
affect  injuriously  its  quality ;  and,  in  the  next  place,  against  the 

ferson  who  ultimately  sells  the  article  so  altered  to  the  customer, 
f  that  had  not  been  so,  and  if  the  seller  of  the  article  had  not 
been  made  liable,  the  provision  of  the  section  would  have  been 
entirely  useless,  so  that  the  section,  in  order  to  prevent  frauds  in 
the  sale  of  articles,  not  only  provided  that  the  person  should  be 
liable  who  injuriously  affected  the  quality  of  an  article  by 
abstracting  from  it  any  part  of  it,  but  it  also  went  on  to  provide 
that  no  person  should  sell  the  article  so  altered  without  disclosing 
such  alteration  to  the  purchaser.  A  protection  is  afforded  by 
sect.  25,  which  gives  a  defendant  a  power  of  exonerating  himselSE 
by  proving  that  he  bought  the  article  in  the  same  state  as  sold, 
and  by  getting  a  warranty  to  that  effect  from  the  person  from 
whom  he  bought,  and  if  the  defendant  does  not  choose  to  go  at 
once  and  get  this  warranty,  the  Legislature  think  he  has  made 
himself  a  party  to  the  fraud,  and  that  he  should  be  dealt  with 
accordingly.  Under  these  circumstances  every  provision  is  put 
in  the  Act  to  enable  an  honest  dealer  to  protect  himself.  For 
these  reasons  I  think  that  this  appeal  must  be  allowed. 

Ohaeles,  J. — In  my  view  this  case  is  concluded  by  the  case  of 
Belts  V.  Armstead  {ubi  sup.).  It  seems  to  me  that  the  case  of 
Gore  V.  James  (25  L.  T.  Eep.  N.  S.  593 ;  L.  Rep.  7  Q.  B.  135), 
relied  on  by  the  respondents  in  Betts  v.  Armstead  {ubi  sup.) 
points  in  the  direction  of  m^ens  rea  being  necessary  in  cases  of  tina 
kind ;  but  I  do  not  think  myself  at  liberty  to  go  by  Care  v. 
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James^  inasmuch  as  it  was  expressly  brought  to  the  attention  of 
the  court  in  Beits  v.  Armstead  {libi  sup.),  and  yet  the  court  does 
not  seem  to  have  followed  it.  That  being  so^  Belts  v.  Arinstead 
{ubi  9up.)  is  an  authority  for  saying  that  in  a  case  of  this  kind 
men8  rea  is  not  necessary.  I  feel  bound  to  follow  that  decision^ 
and  I  think  therefore  that  this  appeal  should  be  allowed^  and  the 
case  remitted  to  the  magistrate. 

Appeal  allowed.     Oase  remitted  to  the  magistrate. 
Solicitor  for  the  appellant^  William  Lewis. 
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STATUTES    AND    PAETS    OF    STATUTES 
APFBCTING  THE  CRIMINAL  LAW. 

PASSED  m  THfi  SESSION  OF  PABTJAMENT  01^  188& 


FBESHWATEB  FI8HEEIES  AOT,  1886. 
49  ViOT.  CAP.  2. 

An  Act- to  declare  th&  meaning  of  Section  Eleven  of  the  Freshwater  Fisheriee 
Act,  1878,  so  far  asregards  Eel9.'^15th  March,  1886.] 

Whireas  by  section  eleven  of  the  Freshwater  Fisheries  Act,  1878,  (a)  a  41  ft  42  Viet 
penalty  is  imposed  for  fishing  tor,  baying,  or  selling,  freshwater  fish        ^  ^^* 

(o)  41  ft  42  Yiot.  e.  89,  a.  11.    Chm  teaaom  far  JruhwaUr  ^—24  j<  25  Via. 
c    109;  28  ^  29    VtcU  c   121;    86  4    S7    VtcL   e.   71 ;  89  ^  40    Viet.  c.   19; 
^»  (1.)  In  this  Motion   the  tenn  **fre8hwator  fish"  inelndes   all  kinds  of  fish 
(otnur   than  poUan,   trout,   and   ohar)  whioh  live   in  fresh  water,  ezoept  those 
kinds   whioh   migrate  to  or  from  the   open  sea :   (2.)   The  period  hetween  the 
fifteenth  day  of   Ifaroh  and  the  fifteenth  day  of   Jane,  both  inolusiye,  shall  be 
a  close  season  for  freshwater  fish :  (8.)  If  any  person  daring  this  close  season 
flaheB  for,  catches,  or  attempts  to  catch  or  kiU  any  freshwater  fish  in  any  river,  lake, 
tribatary,  stream,  or  other  water  connected  with  or  commanicating  with  snch  river, 
be  shall,  on  sommary  conTiction  before  two  Josticesi  l>e  liable  to  a  fine  not  exceeding 
forty  sellings :  Nothing  in  this  snb-section  shall  ap|^y«-(a.)   To  the  owner  of  any 
seToral  or  private  fisheiy  where  tront,  char,  or  grayhng  are  specially  preserved  des- 
troying within  snch  fishery  any  freshwater  fish  other  than  grayling ;  (6.)  To  any 
person  angling  in  any  several  fishery  with  the  leave  of  the  owner  of  each  fishery  or 
in  any  pnblio  fiaheiy  nnder  the  jnriadiction  of  a  board  of  conservators  with  the  leave 
of  said  board ;  (c.)  To  any  person  taking  freshwater  fish  for  scientific  parposes ;  (dl) 
To  any  person  taking  freshwater  fish  for  ase  as  bait:  ^4.)  If  an^  person  daring  this 
dose  season  bays,  sells,  or  exposes  for  sale,  or  has  in  his  possession  for  sale,  any  fresh- 
water fish,  he  shall,  on  snmmary  conviction  before  two  jostices,  be  liable  to  a  fine  not 
•xeeeding  forty  shillings  t  ^5.)  On  a  second  or  any  sabseqnent  conviction  under  this 
section  this  person  convicted  shall  be  liable  to  a  fine  not  exceeding  five  pounds  :    (6.) 
After  every  conviction  under  this  section  the  person  or  persons  convicted  shall  f orieit 
all  fish  so  caught,  bought,  sold,  or  exposed'for  sale,  or  in  possession  for  sale,  and  shiUl 
be  liable,  at  tite  diseretion  of  the  eonvieting  Jnsticee,  to  the  forfeiture  of  all  instruments 
used  in  the  taking  of  snch  fish :  (7.)  A  board  of  oonservatorB  appointed  nnder  the 
Salmon  Fisherr  Acta,  1861  to  1876,  or  nnder  this  Act,  may,  as  regards  any  or  all  kinds 
of  frediwater  fish,  with  the  approval  of  the  Secretary  of  State,  except  the  whole  or 
any  pert  of  their  cUstrict  from  the  operation  of  the  first,  second,  and  third  sub-sections 
tt  this  aeotlon.    The  exemption  shall  be  advertised  in  enoh  manner  as  the  Secretary 
of  State  Shan  dlieett  (a)  Theproviaionsof  thoSilmonVlshoiy  Aets,  1861  to  1876, 
as  to  legal  proceedings,  offences,  and  penalties  under  thoee  Acts,  shall  apply  to  legal 
proceedings,  offenees,  and  penalUee,  nnder  this  section* 
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49  Yior.a  2.  daring  the  dose  season  U^  that  seotion  mentioned,  and  the  term  "  treah* 
*r~        water  fish "  is  defined  to  include  all  kinds  of  fish  (other  than  poUan, 
Fisheri^^Aet  ^^^^^>  *^^  char)  which  live  in  fresh  water,  except  tiiose  kinds  which 
188<i.      '  migrate  to  or  from  the  open  sea : 

And  whereas  doubts  have  arisen  as  to  whether  eels  are  indnded  in  the 
term  freshwater  fish  in  the  said  seotion  mentioned,  and  it  is  expedient  to 
remove  such  doubts : 

Be  it  therefore  enacted  by  the  Queen's  most  Excellent  Majesty,  by  and 
with  the  advice  and  tonsent  of  the  Lords  Spiritual  and  Tempond,  and 
Oommons,  in  this  present  Parliament  assembled,  and  by  the  authority  of 
the  same,  as  follows  : 
Sect.  11  of  41      1.  It  is  hereby  declared  that  the  term  "  freshwater  fish  "  in  section 
89  ^^  7^^i  °*  ®^®^®^  ^^   ^^  Freshwater  Fisheries  Act,   1878,  does  not  indode  eeb : 
time"  not  ^  Provided  that  nothing  herein  contained  shall  be  deemed  to  authorise' 
apply  to  eels.    &i^gling  for  eels  during  the  dose  season  mentioned  in  such  section. 
Short  title.  2.  This  Act  shall  be  construed  ad  one  with  the  Freshwater  Fisheries 

Acts,  1878  and  1884,  and  together  with  those  Acts  may  be  dted  as  the 
Freshwater  Fisheries  Acts,  1878  to  1886,  and  tUs  Act  may  be  dted  alone 
as  "  The  Freshwater  Fisheries  Act,  1886." 


PBISON  (0FFI06BS'  SUPERANNUATION)  AOT,  1886. 

49  ViOT.  CAP.  9. 

An  Act  to  amend  tlie  Prisons  Act  of  1877,  (a)  so  far  as  regards  the  Super^ 
annmtim  of  Prison  Officers.— [Itth  April,  1886.] 

40  ft  41  Vict  Whereas  the  sections  of  the  Prisons  Acts  of  1877  mentioned  in  the 
CO.  21, 49, 58.  Schedule  to  this  Act  provide  that  where  an  existing  officer  of  a  prison, 
that  is  to  say,  an  officer  attached  to  a  prison  on  the  1st  day  of  April  one 
thousand  eight  hundred  and  seventy-eight,  has  been  in  the  prison  serriee 
for  not  less  than  twenty  years,  and  otherwise  fulfils  the  conditions  in 
those  sections  mentioned,  the  Treasury  may  grant  to  such  officer,  having 
regard  to  his  length  of  prison  service,  an  annuity  by  way  of  superannu- 
ation allowance  or  a  gratuity  of  the  amount  and  subject  to  the  conditions 
in  those  sections  mentioned,  and  that  any  such  annuity  or  gratuity  is  to 
be  apportioned  between  the  period  of  service  before  the  first  day  of  April 
and  the  period  of  service  after  that  day,  and  the  former  amount  so  i^por- 
tioned  is  to  be  paid  by  the  local  authority,  and  the  latter  amount  so  appor- 
tioned is  to  be  paid  by  the  Treasury : 

And  whereas  the  Army  Act^  1879,  and  the  Army  Act,  1881,  require  a 
difference  to  be  made  in  the  treatment  of  military  prisoners  oonvicted 
of  breaches  of  disdpline,  and  those  convicted  of  immoral  or  other 
ariminal  offences,  and  in  order  to  meet  such  requirement,  certain  of  the 
prisons  transferred  by  the  Prison  Acts  of  1877,  or  portions  of  those 
prisons  were  set  apart  for  the  reception  of  military  or  naval  prisoners,  and 
became  military  or  naval  prisons  under  the  Army  Act,  1879,  or  the 
Army  Act,  1881,  and  the  Naval  Discipline  Act  respectively,  but  the 
existing  officers  of  such  prisons  continued  to  serve  therein  t 

And  whereas  doubts  have  arisen  as  to  whether  the  service  of  such 
officers  after  the  said  first  day  of  April,  in  the  prisons  or  the  portions 

(a)  For  the  Prisons  Aet,  1877,  see  18  Cos.  .0.  0.  681« 


APPENDIX. 


Ul 


thefeof  80  Mi  apart  is  priioB  senrioe  within  the  xneaiiing  of  the  said 
•ooiionB  of  the  Pirison  AoU  of  1877,  and  for  the  purpose  of  enabling 
aimiiitiee  by  way  of  saperaannation  allowance  or  gratuities  to  be  granted 
to  Buoh  officers,  it  is  expedient  to  remove  such  doubts : 

Be  it  therefore  enacted  by  the  Queen's  nu)st  Excellent  Majesty,  by  and 
with  the  advice  and  consent  of  Uie  Lords  Spiritual  and  Temporal,  and 
•  Oommons,  in  this  present  ParUament  assembled^  and  by  the  authority  of 
the  same,  as  follows : 

1.  It  ii  hereby  declared  that  in  the  Prison  Acts  of  1887  mentioned  in 

'  the  Schedule  to  this  Act,  the  expression  ''prison  service"  includes  as 

respects  the  period  after  the  first  day  of  April  one  thousand  eight 

-  hundred  and  seventy-eight,  service  in  a  military  prison  under  the  Army 

Act,  1879,  or  the  Army  Act,  1881,  and  service  in  a  naval  prbon  under 

the  Naval  Discipline  Act,    and    annuities    by  way  of  superannuation 

4dlowaaoe  and  gratuities  may  accordingly  be  granted  to  any  officer  of  a 

prison,  and  apportioned  in  manner  provided  by  the  said  Prison  Acts. 

2*  This  Act  may  be  dted  as  ''  The  Prison  (Officers'  Superannuation) 
Act,  1886." 

This  Act  so  far  as  it  a£Fects  any  of  the  Acts  mentioned  in  the  Schedule 
to  this  Act  shall  be  construed  as  one  with  that  Act. 
'      This  Act  and  the  Prison  (Officers'  Superannuation)  Act,  1878,-^ 

(a)  so  far  as  they- relate  to  England  may  be  cited  together  with  the 

Prison  Act.  1877,  as  the  Prison  Acts,  1877  to  1886,  and 
(&)  so  far  as  they  relate  to  Scotland  may  be  cited  together  with  the 
Prisons  (Scotland)  Act,  1887,  as  the  Prison  (Scotland)  Acts,  1877 
to  1886;  and 
(c.)  so  far  as  they  relate  to  Ireland  may  be  cited  together  with  the 
General  Prisons  (Ireland)  Act>  1877,  as  the  Prison  (Ireland)  Acts, 
1877  to  1886. 
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The   Prisons  (Scotland)  Act, 
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BIOT  (DAMAGES)  AOT,  1886. 

49  &;  50  ViOT.  cap.  88. 

An  Act  to  provide  CompenaaJtionfor  Losses  by  Biots,'-^[26th  June,  1886.] 

Whereas  by  law  the  inhabitants  of  the  hundred  or  other  area  in  which 
property  is  damaged  by  persons  riotously  and  tnmnltuonsly  assembled 
together  are  liable  in  certain  cases  to  pay  oompensation  for  such  damage, 
and  it  is  expedient  to  make  other  provision  respecting  such  oompensation 
and  the  mode  of  reooyering  the  same : 
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40  &  50  VioT*     Be  it  therefore  enacted  by!  the  Queen's  nioel»  Excellent  Majesty,  by  and 
0.  88.       with  the  advioe  and  consent  of  tha  Lords  Spiritual  and  Temporal*  and 
«•  7777        Oommons,  in  this  present  Parliament  assembled,  and  hv  the  authoritr  of 
gea)  Act      ^'^^  same,  as  foUows  : 
J886.  '         1*  This  Act  may  be  dted  for  all  purposes  as  "The  Biot  ^anu^ges) 
— -        Act,  1886." 
Short  Title.         2.  (1.)  Where  a  house,  ahxxps  or  building  in  anypolioe  district  has  been 
to^'iwBODs^for  ^°j"^  ^^  destroyed,  or  the  property  therein  has  been  injured,  stolen,  or 
damage  by  riot  destroyed  by  any  persons  riotously  and  tutniiltously  assembled  together,,  such 
compensation  as  hereinaffcer  mentioned  shall  be  paid  out  of  the  polios  rate 
of  such  district  to  any  person  who  has  sustained  loss  by  such  injury,  aiealing^ 
or  destruction ;  but  in  fixing  the  amount  of  such  compensation  x^aid 
shall  be  had  to  the  conduct  of  the  said  person,  whether  as  respects  the 
precautions  taken  by  him  or  as  respects  his  being  a  party  or  aooessory  to 
..such  riotous    or  tumultuous  assembly,  or  as  rega^s  any  proYOcatios 
offered  to  the  pei*sons  assembled  or  otherwise. 

(2.).  Where  jmy  person,  haring. sustained  such  loss.  |ls  aforesaid,  has 

received,  by  way  of  insurance  or  otherwise,  any  sum  to  recoup  him,  in 

.  whole  or  in.  part,  for  such  loss,  the  compensation  otherwise  payable  to 

him  under  this  Act. shall,  if  .ezoeeding  such  sum,  be  reduced  by  tlm 

amount  thereof,  and  in  any  other  case  shall  not  be  paid  to  him,  and.  the 

.  payer  of  such  sum  shall  be  entitled  to  compensation  under  this  Act  in 

respect  of  the  sum  so  paid  in  like  manner  as  if  he  had  sustained  the  said 

loss,  and  any  policy  of  insurance  given  by  si^ch  payer  shall  oontii(ue  in 

.  force  as  if  he  had  made,  no  such  payment,  and  where  such  person  was 

recouped  as  aforesaid  otherwise  than  by  payment  .of  a  sum,  this  enact- 

•  ment  shall  apply  as  if  the  value 'of  such  recoupment  were  a  sum  paid« , 

Modo  of  3.  (L)  Olaims  for.  compensation  under  this  Act  shall  be  made  to  the 

awarding  com- police  authority  of  the  district  in  which  the  injury,  stealing,  .or  destme- 

poDsation.        ^[qj^  ^q^  place,  and  such  police   authority  shall  inquire  into  the  truth 

thereof,  and  shall,  if  satisfied,  fix  such  compensation  as  appears  to  them 

just. 

(2.)  A  Secretary  of  State  may  from  time  to  time  make,  and  when 
made  revoke  and  vary,  regulations  respecting  the  time,  manner,  and  ood- 
ditions  within,  in,  and  under  which  olaims  for  compensation  under  thia 
Act  are  to  be  made,  and  all  claims  not  made  in  accordance  with  such 
regulations  may  be  excluded.  Such  regulations  may  also  provide  for  the 
particulars  to  be  stated  in  any  claim,  and  for  the  verification  of  any 
claim,  £uid  of  any  ^cts  incidental  thereto,  by  statutory  declarations, 
production-  of  book&  vouchers,  and  documents,  entry  of  premises,  and 
otherwise,  and  may  Also  provide  for  any  matter  which  under  this  Act  can 
be  prescribed,  and  for  the  police  authority  obtaining  information  and 
assistance  for  determining  the  said  claims, 

(3.)  The  said  regulatioiiY shall  Be  published  in  the  London  Gazette,  and 

every  police  authority  shall  cause  the  same  to  be  published  in   their 

police  district,  and- copies  thereof  to  be  at  all  times  sold  to  any  applicant 

at  a  price  not  exceeding  .sizpence.for  each  copy. 

Right  of  action     4.  (1.)  Where  a  cl^m  to  compensation  has  been  made  in  aocordaiioe 

to  person  ag* -^jth  the  regulations,' and  the  dahnant  is  aggrieved  by  the  fefusJj  6r 

grie>e  .  failure  of  the  poUce  authority  to  fix  ccmipensation  upon  such  daim,  or  by 

.  the  amount  of  compensation  fixed,  he  may  bring  an  action  against  the 

,  police  authority  to  recover .  compensatitm  in  respect  of  -all  or  any  of  ths 

matters  mentioned  in  such  .claim  and  to  an  amount  not  exceeding  thai 

mentioned  therein,  but  if  in  such  action  he  fails  to.recovnr  Any  compensa- 
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iion   or  an  tfoK^mielceiedylg  tbat  fixed:  hf  ther  pd^os  aatfaoriij,  he  shall  49  A  60  Vuyr. 
.  pay  the  !COBt»  of  th^  police  authority  as  between  eolieitor  aiid  client.  c.  as. 

(2.*)  If  the  amooot  of  compensation  for  which  each  action  is  brought  „.  777Z^^  , 
does  not  exceed  one  hundred  pounds,  the  action  shall  be  brought  in  the '  ^^J!>  ^,.^^ ' 
Comity  Court  for  any  district  in  which  any  part  of  the  police  district  is        i88G. 

ftitaaie.  

5»  (1.)  Where  any  compensation  under  this  Act  has  been  fixed  by  or  Payment  of 
'TeQOTered  in  an  action  against  the  police  authority,  that  authority  shall/  compensation 
on    the    prescribed  conditions  haying  been  complied  with,  pay  in   the  *"?  "£•  °^  ^f 
prescribed  manner  the  amount  of  su<^  compensation  out  of  moneys  held  money— 3  &  4 
•by  them  or  their  treasurer  on  account  of  their  police  force,  and  shall  also  Vict. c. 88— 19 
pay  oat  of  the  said  moneys  all  costs  and  expenses  payable  by  them  in  or  ^  20  Vict  c 
inoidental  to  the  exeoution  of  this  Act ;  and  the  amount  required  to  meet  ^^' 
the  said  payments  (in  this  Act  referred  to  as  riot  expenses)  shall  be  raised 
as  pariof  the  police  rate. 

(2.)  In  the  case  of  a  county  divided  into  districts  within  the  meaning  v 
-of  the  Ooonty  Police  Act,  1840,  as  amended  by  section  four  of  thcCounty 
•and  Borough  Police  Act,  1856,  the  riot  expenses  shall  be  defrayed  by  the 
district  in  which  the  injury,  stealing,  or  destruction  took  place^  as  part  of 
the  local  expenditure  thereof. 

(8*)  Where  the  police  forces  of  a  borough  and  a  county  have  been 
^nsolidated,  riot  expenses  shall  be  paid  by  the  county  and  borough 
respeotiTely  in  such  proportions  as  may  have  been  agreed  upon  by  the 
poHce  authority  for  the  county  and  the  council  of  the  borough,  and  if  no 
agreement  is  made,  in  such  proportions  as  a  Secretary  of  State  may  from 
time  to  time  determine ;  and  such  agreement  may  from  time  to  time  be 
made  in  the  same  manner  and  subject  to  the  same  conditions  as  an  agree- 
ment to  consolidate  the  said  police  forces. 

(4.)  Where  the  police  rate  is  limited;  an  addition  to  that  rate  shall,  if 
4iece68ary,  be  levied  for  the  purpose  of  raising  the  sum  required  to  pay. 
riot  expenses  under  this  Act. 

6.  This  Act  shall  apply^r-  -  •  Application  of 
;    (a)  in  the  case  ol  the  plundering^  damage,  or  destruction  of  any  ship  or  Act  to  wreck 

boat  stranded  or  in  distress  oti  or  near  the  shore  of  any  sea  or  and  machinery 
tidal  water,  or  of  any  part  of  the'oargo  Or  apparel  of  such  ship  or 
boat,  by  persons  riotously 'and  tumultously  assembled  together, 
f..  whether  on  shore  or  afloat;  land  < 

(&)  in  the  case  of  the  injury  or  destruction^  by  persons  riotously  and 

'    tumultupusly  as^eo^folod  'together,  of  any  machinery,  whether 

^  fixed  or  movable,  prepared  for  or  employed  in  any  manufacture, 

<     '  '      or  agriculture,  or  any  tbiaach  thereof,  or  of  any  erection  or  fixthre 

about  or  belonging  Uk  such  machinery,  or  of.  any  steam-engine 

or  other,  engine  for, jinking,  draining,  or  working  any  mine' or 

quany,  or  of  any  staith  or  erection  used  in  conducting  th^  busi- 

'   ness  of  any  mine  f»}B < quarry; ^r -of  any  bridge,  waggon-way,'  or 

trunk  for  conveying  minerals  or  other  product  from  any  mine  or 

quarry ; 

in  like  manner  as  if  such  plundering,  damage,  injury,  or  destruction  were 

an  injury,  stealing,,  or  destxuctton  in  respect  of'  which  cpmpensation  is 

payable  under  the  foregoing  provision  of  this  Act>  and  as  if ,  in  the  case  of 

such  ship,  boat,  or  cargo  not  oeing  in  any  police  district,  such  plundering,- 

damage,  or  destmclioik  took  {4ase  j^  the  near^t  police  district* 

7.  ror  the  purposes  of  this  Act-;^  .      '  '  Aa  to  claim- 
(a)  Where  a  cnurcb  or  4!hape)  has  been  injured  or  destroyed,  or  dny  auM  ih  the    " 

caso  of 
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49  &  50  Vior.  property  therein  has  been  injured,  stolen,  or  destroyed,    the 

0-  38.  ohitfohwardens  or  dhapelwudens,  if  any,  or,  if  there  are  aoiie, 

Bi  tTDam  ^^^  persons  having  the  management  of  snch  church  or  ehapel,  or 

M)  A^^  ^^®  persons  in  whom  the  legal  estate  in  the  same  is  tested ;  ancl 

1886.  '        (h)  Where  a  school,  hospital,  public  institution,  or  public  buildings,  has 

been  injured  or  destroyed,  or  any  property  therein  has  been 

chnrcheSfpnb-  injured,  stolen,  or  destroyed,  the  persons  having  the  control  of 

^Q  '  such  school,  hospital,  mstitution,  or  building,  or  the  perwms  in 

whom  the  legal  estate  in  the  same  is  vested ; 
shall  be  deemed  to  be  the  persons  who  have  sustained  loss  from  such 
injury,  stealing,  or  destruction,  and  claims  may  be  made  by  any  one  or 
more  of  such  persons  in  relation  both  to  the  building  and  to  the  property 
therein,  and  payment  to  any  such  claimant  shall  disdiarge  the  liability  of 
the  poUce  authority  to  pay  compensation,  but  shall  be  without  prejndioe 
to  the  right  of  any  person  to  recover  the  compensation  from  such  payee. 
Compensation      8.  The  police  authority  of  any  district  other  than  the  Oity  of  Lcmdon  or 
'^F 1^  "^*     the  metropolitan  police  district  may,  if  they  think  fit,  within  one  month  after 
PAttlnffof  Act.  ^^®  passing  of  thb  Act,  by  order  declare  that  claims  for  compensation  under 
^^  this  Act  may  be  made  in  respect  ci  losses  sustained  within  such  district 

during  any  period  not  exceeding  twelve  months  next  before  the  passing  of 
this  Act,  and  thereupon  the  said  authority  shall  consider  such  cbumB,  and 
may  allow  such  compensation  (if  any)  as  they  think  fit,  and  the  oompei^ 
sation  so  allowed  shall  be  paid  out  of  the  fund  in  this  Act  provided  with 
respect  to  riot  expenses  in  like  manner  as  if  such  expenses  had  been 
incurred  after  the  passing  of  this  Act. 

A  Secretary  of  State  shall  have  power  to  make  special  regulations 
under  this  Act  for  the  purpose  of  any  claims  for  compensation  to  be  made 
in  pursuance  of  this  section. 
DefinitiooB—       9.  In  this  Act,  unless  the  context  otherwise  requires — 
45  A  46  Vict.     The  expression  "person"  includes  a  body  of  persons,  corporate  or 
^'  ^^*  unincorporate : 

The  expression  "police  district"  means  one  of  the  districts  set  forth  in 
the  &st  column  of  the  First  Schedule  to  this  Act ;  and  the  exprasdon 
"police  authority"  and  "police  rate"  mean,  as  respects  eadi  police 
district,  the  authority  and  rate  respectively  mentioned  opposite  to 
that  district  in  the  second  and  third  columns  of  that  schedule,  and 
the  expressions  defined  in  that  schedule  shall  have  the  meanings 
thereby  assigned  to  them : 
The  expression  "  house,  shop,  or  buildings "  includes  any  premises 

appurtenant  to  the  same. 
The  expression  "  borough  "  means  a  borough  subject  to  the  Munidpal 

Oorporations  Act,  1882,  and  the  Acts  amending  the  same : 
The  expression  "  Secretary  of  State "  means  one  of  Her  Majesty's 
Principal  Secretaries  of  State. 
Repeal  o!  ^^'  (^O  ^^  Acts  specified  in  the  Second  Schedule  to  this  Act  are 

Acts,  and  pro-  hereby  repealed  to  the  extent  in  the  third  column  of  that  schedule 
visions  as  to     mentioned  without  prejudice  to  anything  done  or  suffered  in  pursuance  of 
i^ScdNlou.  *°y  o»«5t»ent  so  repealed,  and  any  proceeding  commenced  before  the 
jpassing  of  this  Act  under  any  enactment  hereby  repealed  may  be  con- 
tinued and  any  compensation  upon  such  proceeding  recoTored  in  Hke 
manner  as  if  such  repeal  had  not  been  enacted. 

(2.)  A  reference  in  any  Act  to  an  Act  or  enactment  hereby  repealed 
shall  be  deemed  to  be  made  to  this  Act. 
Est^t  of  Act.      11.  This  Act  shall  not  extend  to  Scotland  or  Ireland. 
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FIRST  SCHEDULE. 
Pouoa  Dumon  ahd  AoTHOBmn, 


FMIoiDbtriot. 


Tbe  eity  of  London  and 
the  liberties  thereof. 


Tbe  Metropolitan   Polioa 
Diatrlot. 


Any  Goonty,  riding,  parte, 
division,  or  liberty  of  a 
ooimty  maintaining  a  se- 
parate police  force. 

A  borongh  maintaining,  a 
separate  police  foihoe. 


Any  town  not  being  a 
borongh  and  maintaining 
a  separate  police  force 
nnder  any  local  Aot  of 
Parliament 

The  riTor  Tyne  within  the 
limito  of  the  Acta  re- 
lating to  the  Tyne  Im- 
provement Gommis- 
sioners. 


Polloo'Aattaoflty. 


The  mayor  and  com- 
monalty and  citizens 
of  London  acting  by 
the  common  connoil. 

The  receiver  for  the 
Metropolitan  Police 
District 


The  jQstieee  in  general 
or  quarter  sessions 
assembled. 

The  mayor,  aldermen, 
and  bnrgessesof  the 
borough,  acting  by  the 
conndL 

The  commissioners  or 
other  authority  nnder 
the  local  Act 


The  Tyne  Improvment 
Gommissioners. 


Police  Bats. 


The  Police  Rate. 


The  rate  authorised  to  be 
levied  for  raising  that  pro- 
portion of  the  sum  required 
for  defraying  the  expenses 
of  the  metropolitan  police 
force  which  can  be  Tiised  by 
a  rate. 

The  Police  Rate. 


The  borough  fund  or  bqrough 
rate. 


The  fund  or  rate  applicable 
under  the  local  Aot  for  the 
expenses  of  the  police  force. 


The  tonnage  rates  and  dues 
and  other  sums  applicable 
under  the  Acta  relating  to 
the  improvement  of  the 
river  Tyne  for  the  expenses 

.of  nudntaining  the  police 
force. 


49  &  50  Vict 

a  88. 

Eioi  {Dam- 

ages)  Act, 

1888. 


In  this  Act  the  expression  **  oonnty"  doea  not  include  a  copnty  of  a  city  or  connty 
of  a  town. 

All  Ubertiea  ol»a  ceuntT  not  maintaining  a  separate  police  force  ufider  the  Acta 
relating  to  police  forces  shall  be  deemed  to  form  part  of  the  county  of  which  they 
form  part  for  the  purposes  of  those  Acta. 

Where  the  police  force  of  a  borongh  has  been  consolidated  with  the  police  force  of 
a  eoon^,  snch  borongh  shall  be  deemed  for  the  purposes  of  thb  Act  to  form  part  of 
the  police  dis^ct  oonstitntod  by  ther  said  eonnty. 

Such  partr^of  any  county  as  are  within  the  Metropolitan  Police  Diotrict,  or  as  form 
part  of  any  other  police  district,  shall  not  be  deemed  for  the  purposes  of  this  /Let  to 
form  part  of  the  county  police  district 

SECOND    SCHEDULE. 
Acts  Rbpkalid. 


Sfltdoa  sad  Chapter. 

This. 

Extant  or  BepesL 

7  A  8  Geo.  4,  c.  81. 

An  Act  for  consolidating  and 

The  whole  Aot 

amending  the  Laws  in  Eng- 
land relative   to    remedies 
against  the  hundreds. 

3  ft  8  Win.  4, 0.72. 

An  Aot  to  extend  the  pro- 
visions of   an   Act   of   the 

The  whole  Act^ 

\ 

seventh  and  eighth  years  of 
the  reign  ol  His  Ute  Maiesty 
King  George  the  Fourth  re- 

*          • 

«  • 
1 

latife  ta  imnedlea   against 

the  hundred. 

•  •• 

vm 
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OL  38.  SesBlon  and  Chapter. 


Hiot  (i>a»i-  .  17  4  18  yict  c.  104. 
apes)  Act^ 
1886. 


Extent  of  Bepaftl. 


Section  fonr  hundred  and 
MTenty-«6TeD,  from  **  in. 
England "  down  to 
**riotonB  HUBemhlaga,  or 
as  near  thereto  as  cir- 
cnmBtanoes  permiki**  both 
inolosiTe. 


Short  title. 


Oommenoe* 
ment. 


SALMON  AND  FBESHWATEB  FISHERIES  ACT,  1886. 

49  ^  50  VtOT.  OA^.  89. 

An  Act  to  anumd  the  Law  relating  to  Salmon  and  FreehwaUr 

[25M  June,  1886.] 

Be  it  enacted  by  the  Queen's  most  Excellent  Ifajeety^  bj  aad  with  ibe 
advice  and  consent  of  the  Lords  Bpiritnal  and  Temporal,  and  Gommoiia, 
in  this  present  Parliament  assembled,  and  by  the  authority  of  th^  sameir 
as  follows : 

P^^eUmmary,, 

1.  This  Act  may  be  dted  as  the  ''Salmon  and  Freshwater  fisheries 
Act,  1886."  This  Act  shall  be  construed  as  one  with  the  Salmon  and 
Freshwater  Fisheries  Acts ;  (a)  and  those.  Acts  and  this  Act  may  be  cited 
coUectiyely  as  the  "Salmon  and  Freshwater  Fisheriee  Acta,  1861  to 
1886.'* 

2.  This  Act  shall  commence  and  come  into  operation  on  the  first  day  of 
October  one  thousand  eight  hundred  and  eighty-siZ|  which  date  is  herein- 
after referred  to  as  the  commencement  of  this  Act. 


Salmon  and  Freshwater  Fisheries. 

Transfer  to  6,  From  and  after  the  commencement  of  this  Act  all  the  powers  aad 
Uie  Board  of  duties  of  the  Secretary  of  State  and  of  the  Home  Office  under  the  Salman 
powers  and  ^^  Freshwater  Fisheries  Acts  shall  be  transferred  to  and  be  exercised  by 
duties  of  Home  ^^®  Board  of  Trade,  and  for  the  purpose  of  giving  effect  to  this  .Act  the 
Office.  Salmon  and  Freshwater  Fisheries  Acts  shall  be  read  and  construed  as  if 

the  Board  of  Trade  were  named  therein  instead  of  the  Secretary  of  State 
or  the  Home  Office. 

The  powers  and  duties  of  the  inspectors  appointed  under  the  Salmon 
and  Freshwater  Fisheries  Acts  by  the  Home  Office  shall,  from  and  after 
the  commencement  of  this  Act,  be  exercised  by  the  inspectors  then 
existing,  and  by  the  inspectors  hereafter  to  be  appointed  by  the  Board  of 
Trade  under  the  provisions  of  the  said  Acts  as  amended  by  thia  Act: 
Provided  sdways,  that  in  all  cases  in  which,  under  ihe  said  Acts  or  any  of 
them,  the  approval  of  any  inspector  is  required  for  any  grating,  as  defined 
in  the  said  Acts,  the  Boao^  of  Trade  shall,  from  and  after  the  commence- 
ment of  this  ^ct,  be  the  authority  who  shall  and  may  approve  such  gratui||, 
instead  of  such  inspector. 
^<>^^hiSBof  4.  (1.)  All  document^  purporting  to  be  orders,  certificates,  or  other 
Trade  documents  made  or  issued  by  the  Board  of  Trado-mider  the  said  Act^,  or 

(a)  For  the  47  Yict  c.  11,  isee  15  Cox  C.  0.  sxsiL  (App;) ;  and  for  the  49  Viet  o.  3, 
ante,  p.  i.; 
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im 


any  of  them,  and  to  be  sealed  with  the  seal  of  the  said  board,  or  to  be  49  &  50  Vior. 

aigned  by  a-secretaijp  or  assiatanit  secretaiy  of  the  boards  ahall  be  reoeived       c>  89. 

in  evidence,  and  deemed  to  be  such  orders^  certificates,  or  other  documents    e^'T"''    • 

witliont  further  proof,  unless  the  contrary  is  shown.  Freshwater 

(2.)  A  certificate  Bigiie<i  by  the  President  of  the  Board  of  Trade  that  Fisheries  Act^ 

joiy  oxder,  direction,  or  determination  naade  or  giyen,  certificate  issued,  or        1886. 

act  done,  is  the  order,  direction,  determination,  certificate,  pr  act  of  ihe        

Soard  of  Trade,  shall  be  conclusive  eyidence  of  the  fact  so  certified. 

(3.)  Every  copy  of  any  order,  certificate,  or  other  document  made,  given, 

or  issued  by  the  Home  OflSice,  the  Board  of  Trade,  or  an  inspector,  under 
the  provisions  of  the  Salmon  and  Freshwater  Fisheries  Acts,  or  any  of 
tHem,  or  of  this  Act,  certified  to  be  a  true  copy  of  such  order,  certificate,' 
or  other  document,  by  a  secretary  or  assistant  secretary  of  the  Board  of 
Trade,  or  an  inspector  acting  ,or  appointed  under  the  said  Acts,  or  any  of 
them,  or  this  Act,  and  purporting  to  be  sealed  with  the  seal  of  the  said  '  ' 

board,  or  to  be  signed  by  such  secretary,  assistant  secretary,  or  inspector^  ^ 
shall  be  received  in  evidence,  and  have  the  same  effect  to  all  intents  and 
purposes  as  the  original. 

5.  Nothing  in  this  Act  contained  shall  render  invalid  anything  done  or  Saving  as  to> 
sufifered,  or  take  away  any  right  or  privilege  acquired,  or  duty  imposed,  or  things  done 
liability  or  disqualification  incQrre<}  before  the  Qommencement  of  this  Act  ^'^i^^^^ 
under  the  Salmon  and  Freshwater  Fisheries  Acts  or  any  of  them.  meu^  of  ^^q 

6.  The  provisions  of  section  thirty-two  of  the  Salmon  Fishery  Act,  1861,  Act 

as  amended  by  this  Act,  relating  to  annual  reports  from  inspectors  to  be  Aeports  to  be 
laid  before  Parliament,  shall,  so  far  as  practicable,  extend  and  apply  to  all  p  i^^^4_ 
salmon,  freshwater,  and  sea  fisheries,  over  which,  under  the  Salmon  and  24  ft  25  Yiot 
Freehwater  Fisheries  Acts  as  amended  by  this  Act,  or  any  other  Act,  the  c  109,  s.  82. 
Board  of  Trade  have  jurisdiction  or  control* 

7.  In  this  Act,  unless  the  context  otherwise  requires,  the  expression  Definition. 
^'  Salmon  and  Freshwater  Fisheries  Acts  "  means  the  Acts  set  forth  in  the 
Schedule  to  this  Act. 


SCHEDULE. 
Salmdh  akd  FtmwAnB  Fibbsuis  Aora 


SesBloa  And  Gbftpter  of  Act, 


••• 


94  ft  25  Vict.  e.  109 

26  Viol.  0.  10 

28  &  29  Yiot.  c  121 
as  ft  34  Vict.  0. 88  ... 
86  ft  87  Yiot  0.  71  ... 
89  ft  40  y iek  0. 19  ... 
89  ft  40  Viet  0.  84  ... 
40  ft  41  Viet.  o.  65  ... 
40  ft  41  Vict.  e.  zevifi. 
41ft42Vkt.c.89  ... 
42  ft  48  Viet  e.  26  ••« 
47  Viol  c.  11  .••.  ... 
49  Vict.  0.  2     
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The  Salmon  Fiabery  Aot,  1861. 

The  Salmon  Aoto  Amendment  Aot,  1868. 

The  Salmon  Fishery  Aot»  1865. 
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MABBIED  WOMEN  (MAINTEKANCfE  IN  CASE  OF  DESEBTIOH) 

ACT,  1886. 

49  &  50  YiOT.  Gap.  52. 

An  Ad  to  amend  the  Law  relating  to  the  Maintenance  of  Married    JVomek 
who  shall  have  been  deserted  by  their  husbands, — [25<A  June,  1886-3 

Whereas  it  is  desirable  to  amend  the  law  relating  to  the  maintenance  of 
married  women  who  shall  haye  been  deserted  by  their  hosbands : 

Beit  therefore  enacted  by  the  Qaeen's  most  Excellent  Majesty,  bj  and 
with  the  advice  and  consent  of  the  Lords  Spiritual  and  Temporal,  azid 
Commons,  in  this  present  Parliament  assembled,  and  by  the  anthoxitj  of 
the  same,  as  follows  : 

1.  From  and  after  the  passing  of  this  Act  it  shall  be  lawful  for  any 
married  woman,  who  shall  hare  been  deserted  by  her  husband,  ta  nmxinaB 
her  husband,  before  any  two  justices  in  petty  sessioiiB,  or  any  stipendiaiy 
magistrate,  and  thereupon  such  justices  or  magistrate,  if  satisfied  that  the 
husband  being  able  wholly  or  in  part  to  maintain  his  wife  or  his  wife  and 
family,  has  wilfully  refused  or  neglected  so  to  do,  and  has  deserted  his 
wife,  may  order : 

(1 .)  That  the  husband  shall  pay  to  his  wife  such  weekly  sum  not  exceed- 
ing two  pounds,  as  the  justices  or  magistrate  may  consider  to  be  in 
accordance  with  his  means  and  with  any  means  his  wife  may  hare 
for  her  support  and  the  support  of  her  family,  and  the  payment  of 
any  sum  so  ordered  shaU  be  enforceable  and  enforced  against  the 
husband  in  the  same  manner  as  the  payment  of  money  is  enforced 
under  an  order  of  affiliation ;  and  the  said  justices  or  magistrate  by 
whom  any  such  order  for  payment  shall  be  made,  or  other  justices  or 
magistrate  sitting  in  their  or  his  stead,  shall  haye  power  from  time  to 
time  to  yary  the  same,  on  the  application  of  either  the  husband  or  the 
wife,  upon  proof  that  the  means  of  the  husband  or  wife  haye  been 
altered  in  amount  since  the  original  order,  or  any  subsequent  order 
yarying  it,  shall  haye  been  made. 

(2.)  Proyideid  alwayis,  that  no  order  for  payment  of  any  such  sum  by  the 
husband  shall  be  made  in  fayour  of  a  wife  who  shall  be  proyed  to 
have  committed  adultery,  unless  such  adultery  has  been  condoned, 
and  that  any  order  for  payment  of  any  such  sum  may  be  dischaiged 
by  the  justices  or  magistrate  by  whom  such  order  was  madd,  or 
other  justices  or  magistrate  sitting  in  their  or  his  stead,  upon  proof 
that  the  wife  has,  since  the  making  thereof,  been  guilty  of  adultery. 

2.  A  summons  under  this  Act  shall  be  applied  for  and  granted  and 
senred  in  the  same  manner  as  summonses  are  now  applied  for,  granted,  and 
seryed  in  cases  of  assault,  or  in  such  other  manner  as  the  said  justices  or 
magistrates  shall  direct.  Ptoyided  always,  that  in  such  case  the  said 
justices  or  magistrate,  or  other  justices  or  magistrate  sitting  in  his  or  their 
stead,  may  re-hear  any  such  summons  at  the  instance  of  the  husband,  at 
any  time,  and  confirm,  discharge,  or  yaiy  any  preyious  order  thereon  as 
they  or  he  may  think  just. 

8.  This  Act  may  l)e  cited  as  ^''The  Harried  Women  (Munienance  in 
case  of  Desertion)  Act,  1886." 
4.  This  Act  shall  not  extend  to  Scotland. 
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SHOP  HOUBS  BEOULATION  ACT,  1886. 

49  &  60  TiOT.  CAP.  65. 

An  Act  to  limit  the  Hours  of  Labour  oj  Children  amd  Young  Persons  in 

Shops.— [25th  June,  1886.] 

Whereas  the  health  of  many  young  persons  employed  in  shops  and 
warelioQses  is  seriously  injured  by  reason  of  the  length  of  the  period  of 
employment : 

Be  it  therefore  enacted  by  the  Queen's  most  Excellent  Majesty,  by  and 
with  the  advice  and  consent  of  the  Lords  Spiritual  and  Temporal,  and 
Coxnxnons,  in  this  present  Parliament  assembled,  and  by  the  authority  of 
the  same,  as  follows : 

1.  This  Act  may  be  cited  as  "  The  Shop  Hours  Begulation  Act,  1886."  short  title. 

2.  This  Act  shall  come  into  (meration  on  the  first  day  of  November  one  Commence- 
thoasand  eight  hundred  and  eighty  .six,  and  shall  continue  in  force  until  ment  of  Act 
the  thirty^first  day  of  December  one  thousand  eight  hundred  and  eighty- 
eight,  and  the  end  of  the  then  next  session  of  Parliament,  and  no  longer,  (a) 

3.  (1.)  A  young  person  shall  not  be  employed  in  or  about  a  shop  for  Honn  of  em« 
a  longer  period  than  seventy-four  hours,  including  meal  times,  in  any  one  ployment  in 

(2.)  A  young  person  shall  not  to  the  hnowledge  of  his  employer  be 
employed  in  a  shop  who  has  been  previously  on  the  same  day  employed 
in  any  factory  or  workshop,  as  defined  by  the  Factory  and  Workshop  Act, 
1878,  for  the  number  of  hours  permitted  by  the  said  Act  or  for  a  longer 
period  than  will  complete  such  number  of  hours. 

4.  In  every  shop  in  which  young  persons  are  employed  a  notice  shall  Notice  of  hours 
be  kept  exhibited  by  the  employer  in  a  conspicuous  place  referring  to  to  be  given, 
the  provisions  of  this  Act  and  stating  the  number  of  hours  in  the  week 

during  which  young  persons  may  lawfully  be  employed  therein. 

6.  Where  any  young  person  is  employed  in  or  about  a  shop  contrary  pin^  f^r  em- 
to  the  provisions  of  this  Act,  the  employer  shall  be  liable  to  a  fine  not  ploying  per^ 
exceeding  one  pound  for  each  person  so  employed.  mds  contrary 

6.  Where  the  employer  of  a  young  person,  as  defined  in  this  Act,  is  p^^jj^'^of" 
charged  with  an  offence  against  this  Act,  he  shall  be  entitled  upon  infer-  occaplerto  ex- 
mation  duly  laid  before  hiih  to  have  any  other  person  whom  he  charges  empt   himself 
as  the  actual  offender  brought  before  the  court  at  the  time  appointed  for  from  fine  on 
hearing  the  charge  ;  and  if,  after  the  commission  of  the  offence  has  been  ^^^^a'^  ^} 
proved,  the  said  employer  proves  to  the  satisfaction  of  the  court  that  he  ^^^^ 

has  used  due  diligence  to  enforce  the  execution  of  the  Act,  and  that  the 
said  other  person  has  committed  the  offence  in  question  without  his 
knowledge,  consent,  or  connivance,  the  said  other  person  shall  be  sum- 
marily convicted  of  such  offence,  and  the  occupier  shall  be  exempt  from 
any  fine. 

7,  All  offences  under  this  Act  shall  be  prosecuted,  and  all  fines  under  Samniarypro- 
this  Act  shall  be  recovered,  in  like  manner  as  offences  and  fines  are  ceedinga. 
prosecuted  and  recovered  under  the  Factoiy  and  Workshop  Act,  1878, 

and  sections  eighty-eight,  eighty-nine,  iunety».and  ninety-one  of  the  said 
Act,  and  so  much  of  section  ninety-two  thereof  as  relates  to  evidence 
respecting  the  age  of  any  person,  and  the  provisions  relating  to  the 
application  of  the  said  Act  to  Scotland  and  Ireland,  so  far  as  those 

(a)  This  Act  has  been  continued  in  force  nntll  the  Slot  December,  1890,  by  the 
Expiring  Laws  Continuance  Act,  1889  (52  A  58  Vict,  c  47.) 
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provisions  are  applicable,  sHall  have  effect  as  if  re-enacied  in  tikis  Aci  sai 
in  terms  made^  appjicabl^  thereto..  . 

8.  In  this  Act,  tinless  the  context  otherwise  requires — 

"  Shop  "  means  retail  iB^d'  wholesale  shojis/Duurkets,  staUs,  and 
houses  in. which  assistants  are  employed  for- hire^. and 
licensed  public-houses  and  refreshment  houses  of  any  kind. 

"  Young  person  "  means  a  person  under  the  age  of  eighteen 
Other  words  and  expressions  have  the  same  meahings 
tively  as  if  in  the  Factory  and  Workshop  Act,  1878. 

9.  Nothing  in  this  Act  shall  apply  to  shops  where  the  only  _ 
Employed  are  at  home/ that  is  to  say,  are  members  of  the  same  faznfly 
dwelling  there,  or  to  members  of  the  employer's  family  dwelling  in  a 
house  to  which  the  shop  is  attached* 


X.: 
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be  iUegaL 
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INTOXICATINO  UQUOBS  (SALE  TO  OHILDBEN)  ACT,  1886. 

49  &  50  ViOT.  CAP.  66. 

An  Act  for  the' Pivtection  of  Children  against  the  Sale  to  them  of 
Intoxicating  ZtJTttor*.— [26<A  J^ine,  1886.] 

Whereas.it  is  expedient  to  protect  young  diildren  againat-the  hnnuxBl 
consequences  resulting  from  their  being  permitted  to  purchase  intoxicatiB(g 
liquors  for  their  own  consumption  : 

Be  it  therefore  enacted  by  the  Queen's  most  Excellent  Majesty,  by  and 
with  the  advice  and  consent  of  tiie  Lorda  Spiritual  and  Tempoval^  and 
Oommone>  in  this  present  Parliament  assembled,  and  by  the  authority  of 
the  same,  as  follows :  , 

.  1.  Every  holder  of  a  licence  who.  knowingly  sells,  or  allows  any  person 
to  sell,  any  description  of  intoxicating  liquors  to  any  person  under  the  age 
of  thiri^n  years  for  consumption  on  the  premises  by  any  peraon  under 
such  age  as  aforesaid,  shall  be  liable  to  a  penalty  not  exoeidding  twnn^ 
shillings  for  the  first  offence,  and  not  exceeding  forty  ahiJlinga  for  llie 
second  and  any  subsequent  offence. 

2.  For  the  purposes  of  all  legal  proceedings  required  to  be  takan 
xmder  the  foregoing  section,  this  Act  sludl  be  construed  as  one  Act  witk 
the  Licensing  Acts,  1872-1874. 

8.^  This  Act  sh^  not  extend  to  Scotlandw 

4.  This  Act  may  be  cited  for  all  purposes  as  "  The  Intoxicating  Liquoia 
(Sale  to  Children)  Act,  1886."  . 

5.  This  Act  shall  come  into  operation  on  the  thurty-firsi  day  of.  July 
one  thousand  eight  hundred  .and  eighty-six* 


• »       * 


•^am* 


;      i 
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STATUTES    AND    PARTS    OP    STATUTES 
APPECTING  THE  CRIMINAL  LAW, 

F4SSED  IN  THE  SESSION  OF  PABUAMENT  OF  1887. 


iMT^i : 


[ANT  SHIPPINa  (FISHINa  BOATS)  ACT,  1887. 

50  TiCT.  8188.  2,  OAP.  4. 

An  Act  to  amend  the  provisions  of  the  Merchant  Shipping  (Fishing  Boatfi) 

Act8.—l2Sth  Aprit,  1887,] 

1.  This  Act  may  be  cited  as  "  The  Mezohaat  Shipping  (Fishing  Boats)  Short  tide  and 
Act»  1887."  constrnotion- 

This  Act  shall  be  construed  as  one  with  the  Merchant  Shipping  ^.^  ^^  ^^^ 
(Fishing  Boats)  Act,  1888,  in  this  Act  referred  to  as  the  principal  Act,  ^' 
and  that  Act  and  this  Act  may  be  cited  together  as  ''The  Merchant 
Shipping  (Fishing  BoaU)  AcU,  1888  and  1887." 

4.  The  provisions  reliving  to  seamen  contained  in  sections  twenty-foor,  Extension  to 
twenty<pfiye,  twenty-eight  (sab-sections  one,  two,  three,  eight,  and  nine),  (a)  ikippera  of 
thirty-three,  thirty-four,  and  thirty-five  of  the  principal  Act  shall  apply  to  ^^*°  P*^ 
skippers  m  like  manner  and  to  the  same  extent  as  they  apply  to  seamen,  ^  47  yj^^  ^ 
and  skippers  shall  be  entitled  to  the  same  rights  and  privileges,  and  be  41,  rektiDg  to 
subject  to  the  same  duties,  liabilities,  and  penalties,  in  all  respects,  as  by  aeamen. 
those  enactments  are  conferred  or  imposed  upon  seamen  : 

Provided  that  any  notice  given  by  a  sldpper  under  section  thirty-three 
of  the  principal  Act  shall  be  given  to  the  owner  of  the  boat  or  the 
owner's  agent. 

6.  (1.)  Where  a  skipper  or  any  other  member  of  the  crew  of  a  fishing  Aocounta  to  be 
..boat  is  paid  by  a  share  in  the  catch,  the  owner  of  the  fishing  boat  shaU  ron<lered  by 
render  to  him  a  full  and  true  account,  in  a  form  sanctioned  by  the  Board  ^^°^"  ^^ 
of  Trade,  showing  in  detail  the  accounts  for  which  the  fish  have  been  ^]^.^^'     ^ 
sold,  and  all. deductions  made  from  those  amounts  and  chargeable  in  any 
respect  to  the  men  who  are  paid  by  share,  either  in  respect  of  stores 

iu^fdied.  tp  thCw^shi^  boat,  or  prpvirioivi  famished,  ta  the  crew,  or 

otherwise.  .    . 

(2.)  If  any  owner  makes  default  in  compliance  with  the  requirements 
of  this  section,  he  shall,  for  each  default,  incur  a  penalty  not  exceeding 
five  pounds* 

8.  (1.)  After*the  first  day  of  July  one  thousand  eight  hundred  and  eighty-  j^^  tntwler 
eight,  a  trawler  of  twenty.flve  tons  register  tonnage  or  upwards  shall  not  above  25  tons 
.  go  to  sea  from  any  port  in  the  United  Kingdom  unless  the  second  hand  to  go  to  sea 
(as  well  as  the  skipper)  thereof  b  the  holder  of  a  certificate  of  oompe-  ^^^  ^^l 
tency  or  service  entitling 'him  under  the  principal  Act  or  this  Act  to  act  \^^    "^^^ 
S8  second  hand  of  the  txawler. 


(n)  For  46  k  <7  Vfei  e.  41,  s.  28,  see  Ijr  Oo<  a  0.  xx.  (App ) 
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50  VioT.  Sess.      (2.)  If  any  sudh  trawler  goes  to  sea  oontraiy  to  this  section  tbe 

^iV^'      thereof  shall  incur  for  each  such  offenoe  a  penalty  not  ezoeeding  tvestj 

Merchant      P^'"^^*' 

8fuppiug         (3.)  Every  person  who,  except  in  case  of  necessity,-^ 
{ttshing         (a.)  Haying  been  engaged  to  serve  as  second  hand  of  any  snoh  trawler, 
Boau)  Aci^  and  not  being  the  holder  of  a  oertiflcate  entitling  him  under  tlie 

^f^*  principal  Act  to  act  as  second  luuid  of  the  trawler, 

such  second  hand ;  or 
(h.)  Employs  any  person  as  second  hand  of  such  trawler  without 

ascertained  that  he  is  the  holder  of  a. certificate  entitliii|f  bhu 
under  the  principal  Act  or  this  Act  to  act  in  that  capacitj- ; 
shall  for  each  such  offence  incur  a  penalty  not  exceeding  twenty  ponn^. 
In  GMe  of  ab-       9.  Where  a  skipper  of  a  fishing  l)oat  is  absent  from  his  boat   tha 
■Upper  superintendent  of  a  mercantile  marine  office  may,  on  the  request  of  the 

second  hand  owner  of  the  boat,  and  cm  being  satisfied  that  the  absence  is  due  to  an 
may  be  aatho- unavoidable  cause,  authorise  tibe  second  hand  of  the  boat  to  aot,  for 
rifled  to  aot     |^  period  not  exceeding  one  month,  as  the  skipper  of  the  boat  duriiij^  the 

skipper's  absence. 

Begnlationfl  10.  (1.)  The  Board  of  Trade,  on  the  application  of  any  owner  or  ownen 

TOBpeoting       Qf  a]fleet  of  fishing  vessels,  or  of  any  assodation  of  owners  of  fishing  veneli^ 

^t^^Bo^  ^  ^'  ^^  ^^y  person  or  persons  having  the  charge  or  command  of  a  fleet  of 

tnwlerB.  fishing  vessels,  or  without  such  application  if  the  person  or  body  of 

persons  entitled  to  make  the  application  fails  after  request  by  the  Board 

of  Trade  to  do  so,  may  from  time  to  time  make,  rescind,  and  vmiy  wwk 

regulations  respecting  the  conveyance  of  fish  from  trawlers  to  veseds 

engaged  in  collecting  and  carrying  fish  to  ports,  as  may  appear  to  the 

Board  to  be  expedient  for  the  purpose  of  preventing  loss  of  life,  or  danger 

to  life  or  limb. 

(2.)  AU  regulations  made  by  the  Board  of  Trade  under  this  section 
shall  be  laid  for  thirty  days  before  both  Houses  of  Parliament  while  in 
session,  and  if  either  House  within  that  period  iresolves  that  the  whole  cr 
any  part  of  any  such  regulations  ought  not  to  be  in  force,  the  same  shall 
not  have  any  force,  without  prejudice,  nevertheless,  to  the  making  of  any 
other  regulation  in  its  place.  Subject  to  any  such  resolution,  all  regu- 
lations 80  made  shall  come  into  force  at  the  expiration  of  the  thirty  dajs 
aforesaid. 

(3.)  All  regulations  made  by  the  Board  of  Trade  under  this  seefciaB 
shall,  whilst  in  force,  have  effect  as  if  they  were  enacted  in  this  Act 

(4.)  If  any  person  to  whom  any  regulation  under  thb  section  for  the 
time  being  applies  makes  default  in  oomplianoe  therewith  he  shall,  for 
each  default,  incur  a  penalty  not  exceeding  ten  pounds. 
Eztentof  Aot      18.  Tlus  Act  shall  not  axcept   as  aspressly  provided,  extend  to 
Scotland* 


CUSTOMS   AND   INLAim   BEYENUE    AOT,    1887. 

50  &  51  ViOT.  CAP.  15. 

An  Act  to  grant  certain  Duties  of  Customs  and  Inland  Revenue,  to  alter 
other  duties,  and  to  amend  the  laws  relating  to  Inland  SevenMe.^btk 
July,  1887.] 

Bettiletioii  of      4.  If  any  manufacturer  of  tobaooo  shall  have  in  his  custody  or  poeses- 

•mOOntol  «;-.«     -»„—    4-aI>o/w»a    /nvAAi\f.    frkKo^ww    «r1iif4i    twiir*- ^ ' 


moisture  in 
Tobacco. 


undergo 
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treataoani  or  manofaoioie  before  it  is  Hi  for  tale),  or  if  any  dealer  in  or  50  &  51  Vior« 
veteiler  of  tobacoo  shall  have  in  his  oustody  or  possesion  any  iobaoeo,  and        o*  ^^ 
sudh  tobaooo  shall  in  either  case  on  being  dried  at  a  temperature  of  two   ^^^      ^ 
hundred  and  twelve  degrees  as  denoted  by  Fahrenheit's  thermometer  be  j^jaiSiRtvmmt 
decreased  in  weight  by  more  than  thirty-five  per  oentnm,  he  shall  incur     jut^  i887. 
eik  excise  penalty  of  fifty  pounds  and  the  tobacoo  shall  be  forfeited.  — - 

fioll  tobacoo  or  out  tobacco  in  the  custody  or  possession  of  a  aumnf  ac« 
tarer  of  tobacco  which  is  treated  in  the  course  of  manufacture  by  baking, 
er  hot-pressing,  or  stoving,  shall  be  deemed  fit  for  sale  when  the  same  has 
cooled  after  so^  treatment,  and  roll  tobacco  in  such  custody  or  posses- 
sion, whioh  is  treated  in  the  course  of  manufacture  by  pressing  merely 
ehsU  be  deemed  fit  for  sale  inunediately  upon  being  put  in  press. 


QUABBT    (FENOma)    ACT,    1887. 

50  ft  51  ViOT.  GAP.  19. 

An  Act  topnmdefor  the  fencing  of  Quames.— [19lA  July,  1887.] 

Whereas  it  is  expedient  to  provide  for  the  fencing  of  quarries  in 
England  and  Wales : 

Be  it  therefore  enacted  by  the  Queen's  most  Excellent  Majesty,  by  and 
with  the  advice  and  consent  of  the  Lord|  Spiritual  and  Temporal,  and 
Oommons,  in  this  present  Parliament  assembled,  and  by  the  authority  of 
the  same,  as  follows  : 

1.  This  Act  may  be  cited  as  "  The  Quarry  (Fencing)  Act,  1887."         Short  title. 

2.  This  Act  shall  not  come  into  operation  until  the  first  day  of  January  Gomiiieiioe* 
one  thousand  dght  hundred  and  eighty-eight.  "*•"*  ^'  ^^* 

3.  Where  any  qifarry  dangerous  to  the  public  is  in  open  or  uninolosed  Fenoing  of 
lands,  within  fifty  yards  of  a  highway  or  place  of  public  resort  dedicated  <l<isrriea. 
to  the  public,  and  is  not  separated  therefrom  by  a  secure  and  sufficient 

fence,  it  shall  be  kept  reasonably  fenced  for  the  prevention  of  accidents, 
and  unless  so  kept  shall  be  deemed  to  be  a  nuisance  liable  to  be  dealt 
with  summarily  in  manner  provided  by  the  Public  Health  Act^  1875. 

4.  In  this  Act—  Inteipretstion 
The  term  '*  quarry"  includes  every  pit  or  opening  made  for  the  purpose 

of  getting  stone,  slates,  lime,  chalk,  day,  gravel,  or  sand,  but  not  any 
natural  opening. 

5.  This  Act  shall  not  extend  to  Scotland  and  Ireland.  ^*~*  ^  ^'* 


PBOBATION    OF    FIBST    OFFENDEBS    AOT,    1887. 

50  &  51  Tier.  GAP.  25. 

An  Act  to  permit  the  conditional  Release  of  First  Offenders  in  certain  cases. 

[Bth  August,  1887.] 

Whereas  it  is  expecUent  to  make  provision  -tor  cases  where  the  refor- 
mation of  prisoners  convicted  of  first  offences  may,  by  reason  of  the 
offender's  youth  or  the  trivial  nature  of  the  offence,  be  brought  about 
without  imprisonment : 
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50  &  51  YiOT*     Be  it  therefore  eftacted  by  the  Queen's  most  EzeeUent  Hajefltj,  bj 
0.  25.       with  the  advioe  and  oonsent  of  the  Lords  Spirituld  and  TenqKnal*. 
^  T^     ^  Oommons,  in  this  present  Parliament  assembledy  «nd  by  the  aatliotitj  of 

P^OffZ  *^«  «*««'  ^  follows: 
den  Act,  1887.      ^*  (^)  ^  ^^y  ^^Mo  ui  whioh  a  person  is  convicted  of  laraeny  or 

pretences^  or  any  other  offence  punishable  with  not  more  than  two  j« 

Power  to  imprisonment  before  any  court,  and  no  previous  oonviotion  is  proved 
leiiBea^n^*  against  him,  if  it  appears  to  the  court  before  whom  he  is  ao  oonvieAed, 
probat^  of     ^^>  regard  being  had  to  the  youths  character,  and  anteoedoita  of 


good  condact  offender,  to  the  trivial  nature  of  the  offence,  and  to  any  eztenuatixig 
instead  of  een-  cumstances  under  which  the  offence  was  committed,  it  is  expedient  tint 
p^ishment.  ^^^  offender  be  released  on  probation  of  good  condnot, .  the  ooait  maj* 
instead  of  sentencing  him  at  once  to  any  punishment,  direct  that  he  be 
released  on  his  entering  into  a  recognisance,  with  or  without  sureties,  and 
during  each  period  as  the  court  may  direct,  to  appear  and  receive  judg- 
ment when  called  upon,  and  in  the  meantime  to  Keep  the  peace  and  be  of 
good  behaviour. 

(2.)  The  court  may,  if  it  thinks  fit,  direct  that  the  offender  shall  pay 

the  costs  of  the  prosecution,  or  some  |>oiiion  of  the  same,  within  such 

period  and  by  saoh  instalments  as  may  be  directed  by  the  court. 

Proyision  in         2.  (1.)  If  a  court  having  power  to  deal  with  the  offender  in  respect  of 

case  of  offen^  his  original  offenee,  or  any  court  of  summary  jurisdiction,  is  satisfied  by 

otoeirVoon-    information  on  oath  that  the  offender  has  failed  to  observe  any  of  the 

ditions  of  his  conditions  of  his  recognisance,  it  may  issue  a  warrant  for  his  apprehendoa. 

reoognisanoes.      (2.)  An  offender,  when  apprehended  on  any  such  warrant,  shall,  if  not 

brought  forthwith  before  the  court  haring  power  to  sentence  him,  be 

brought  before  a  court  of  summary  jurisdiction,  and  that  court  may  eith^ 

remand  hini  by  warrant  until  the  time  at  which  he  was  required  by  his 

recognisances  to  appear  for  judgment,  or  until  the  sitting  of  a  court  having 

power  to  deal  with  his  original  offence,  or  may  admit  him  to  bail  with 

a  sufficient  surety  conditioned  on  his  appearing  for  judgment. 

(8.)  The  offender  when  so  remanded  may  be  committed  to  a  prison,  eitha 
for  the  county  or  place  in  or  for  which  the  court  remanding  him  acts,  or 
for  the  county  or  place  where  he  is  bound  to  appear  for  judgment^  and 
the  warrant  of  remand  shall  order  that  he  be  brought  before  the  court 
before  which  he  wa&  bound  to  appear  for  judgment,  or  to  answer  as  to  his 
conduct  since  his  release. 
Ck>nditionB  as       3.  The  court,  before  directing  the  release  of  an  offender  under  this  Act^ 
^  ^^^a'       ^^^^  ^  satisfied  that  the  offended  or  his  surety  has  a  fixed  place  of  abode 
e  0  en  er.     ^^  regular  occupation  in  the  county  or  place  for  which  the  court  acts,  or 
in  which  the  offender  is  likely  to  live  during  the  period  named  for'  the 
observance  of  the  conditions* 
Definition  of         4.  In  this  Act  the  term  ^' court"  includes  a  court  of  summarv  juris- 
"<^o^^"         diction.  ^ 

Short  title.  5.  This  Act  may  be  cited  as  <<The  Probation  of  Furst  Offenders  Act, 

1887." 
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MEBOHANDISE  liABKS  ACT,  1887. 
50  ft  51  ViOT.  GAP.  28. 

An  Act  to  eoruolidate  and  amend  the  law  relating  to  Frcmdulent  Marks  an 

Merchandi8e.'^[23rd  August,  1887.] 

1.  This  Aot  maj  be  dted  aa  "  The  MerchandiBe  Marks  Act,  1887."         Short  title. 

2.  (1.)  Eyeiy  person  who—  O£fenoe«  m  to 
(a.)  forges  any  trade  mark  ;  or  ^'^ trmd'd* 
(bJ)  falsely  applies  to  goods  any  trade  mark,  or  any  mark  so  nearly  soriptions.-^' 

resembling  a  trade  mark  as  to  be  calculated  to  deceiye ;  or  42  &  48  Vict. 

(c.)  makes  any  die,  block,  machine,  or  other  instrument  for  the  purpose  o.  49.  (a) 

of  forging,  or  of  being  used  for  forging,  a  trade  mark ;  or 
(d)  applies  any  false  trade  description  to  goods ;  or 
(0.)  disposes  of  or  has  in  his  possession  any  die,  block,  machine,  or  other 

instrument  for  the  purpose  of  forging  a  trade  mark ;  or 
(yi)  causes  any  of  the  things  aboTe  in  this  section  mentioned  to  be  done, 
shall,  subject  to  the  proyisions  of  this  Act,  and  unless  he  proves  that  he 
acted  without  intent  to  defraud,  be  guilty  of  an  offence  against  this  Aot. 
(2.)  Every  person  who  sells,  or  exposes  for,  or  has  in  his  possession  for, 
sale,  or  any  purpose  of  trade  or  manufacture,  any  goods  or  ilungs  to  which 
%ny  forged  trade  mark  or  false  trade  description  is  applied,  or  to 
which  any  trade  mark  or  mark  so  nearly  resembling  a  trade  mark  as  to 
be  calculated  to  deceive  is  falsely  applied,  as  tho  case  may  be,  shall,  unless 
he  proves— 

(a.)  That,  having  taken  aU  reasonable  precautions  against  committing 
an  offence  against  this  Act,  he  had  at  the  time  of  the  commission 
of  the  alleged  offence  no  reason  to  suspect  the  genuineness  of  the 
trade  mar^  mark,  or  trade  description ;  and 
(6«)  That  on  demand  made  by  or  on  behalf  of  the  prosecutor,  he  gave 
all  the  information  in  his  power  with  respect  to  the  persons  horn 
whom  he  obtained  such  goods  or  things ;  or 
(c.)  That  otherwise  he  had  acted  innocently ; 
be  guilty  of  an  offence  against  this  Aot 

(3.)  Every  person  guilty  of  an  offence  against  this  Act  shall  be  liable — 
(L)  on  conviction  on  indictment^  to  imprisonment,  with  or  without  hard 
labour,  for  a  term  not  exceeding  two  years,  or  to  a  fine,  or  to  both 
imprisonment  and  fine ;  and 
(iL)  on  summary  conviction  to  imprisonment,  with  or  without  hard 
labour,  for  a   term  not  exceeding  four  months,  or   to  a  fine 
not  exceeding  twenty  pounds, .  and  in  the  case  of  a  second  or 
subsequent  conviction  to  imprisonment,  with  or  without  hard  labour, 
for  a  term  not  exceeding  rix  months,  or  to  a  fine  not  exceeding 
fifty  pounds ;  and 
(iiL)  in  any  case,  to  forfeit  to  Her  Majesty  every  chattel,  article, 
instrument,  or  thing  by  means  of  or  in  relation  to  which  the 
offence  has  been  committed. 
(4.)  The  court  before  whom  any  person  is  convicted  under  this  section 
may  order  any  forfeited  articles  to  be  destroyed  or  otherwise  disposed  of 
as  the  court  thinks  fit. 

(a)  For  42  &  48  Viet.  o.  49,  sm  14  Ooz  0.  0.  xiv.  ( App.). 
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Definitions— 
46  &  47  Viot 
0.57. 


(5.)  If  any  person  feels  aggrieved  by  any  oonTiotion  made  by  a  oooxt  of 
sammary  jorisdiotaon,  he  may  appeal  therefrom  to  a  court  of  quarter 
sessions. 

(6.)  Any  offenoe  for  which  a  person  is  under  this  Act  liable  to  punisli- 
ment  on  sammary  conviction  may  be  prosecuted,  and  any  articles  liable  to 
be  forfeited  under  this.  Act  by  a  court  of  sammary  jurisdiction,  may  be 
forfeited,  in  manner  provided  by  the  Summary  Jurisdiction  Acts  :  Provided 
that  a  person  charged  with  an  offence  under  this  section  before  a  oourt  of 
summary  jurisdiction  shall,  on  appearing  before  the  court,  and  befo««  the 
charge  is  gone  into,  be  informed  of  his  right  to  be  tried  on  indioimfiiit, 
and  if  he  requires  be  so  tried  accordingly. 
8.  (1.)  For  the  purposes  of  this  Act — 

The  expression  '*  trade  mark ''  means  a  trade  mark  registered  in  the 
register  of  trade  marks  kept  under  the  Patents,  Designs,  and  Trade 
Marks  Act,  1888,  and  includes  any  trade  mark  which,  either  vriHi  or 
without  registration,  is  protected  by  law  in  any  British  poeaeosion  or 
foreign  State  to  which  the  provisions  of  the  one  hundred  and  tbird 
section  of  the  Patents,  Designs,  and  Tirade  Marks  Act,  1883,  an, 
under  Order  in  Ooundl,  for  ^e  time  being  applicable : 
The  expression  "  trade  description  "  means  any  description,  8tateiii«iit» 
or  other  indication,  direct  or  indirect, 
(a.)  as  to  the  number,  quantity,  measure,  gauge,  or  weight  of  any 

goods,  or 
(5.)  as  to  the  place  or  country  in  which  any  goods  were  made  or 

produced,  or 
(e.)  as  to  the  mode  of  manufacturing  or  producing  any  goods,  or 
(d.)  as  to  the  material  of  which  any  goods  are  composed,  or 
(e.)  as  to  any  goods  being  the  subject  of  an  existing  patent, 
privilege,  or  copyright, 
and  the  use  of  any  figure,  word,  or  mark,  which,  according  to  the  cuatom 
of  the  trade,  is  commonly  taken  to  be  an  indication  of  any  of  the  above 
matters,  shall  be  deemed  to  be  a  trade  description  within  the  meaning  of 
this  Act: 

The  expression  "  false  trade  description  "  means  a  trade  descriptioB 
which  is  false  in  a  material  respect  as  regards  the  goods  to  which  it 
is  applied,  and  includes  every  alteration  of  a  trade  description,  whether 
by  way  of  addition,  effacement,  or  otherwise,  where  Uiat  alterati<m 
makes  the  description  false  in  a  material  respect^  and  the  fact  that  a 
trade  description  is  a  trade  mark,  or  part  of  a  trade  mark,  shall  not 
prevent  such  trade  description  being  a  false  trade  description  within 
the  meaning  of  this  Act : 
The  expression  "goods  "  means  anything  which  is  the  subject  of  trade, 

manufacture,  or  merchandise : 
The  expressions   "person,"  "manufacturer,   dealer,  or  trader,"  and 

"  proprietor  "include  any  body  of  persons  corporate  or  incorporate : 
The  expression  "name  "  includes  any  abbreviation  of  a  name. 
(2.)  The  provisions  <3i  this  Act  respecting  the  application  of  a  false  trade 
description  to  goods  shall  extend  to  the  application  to.  goods  of  any  such 
figures,  words,  or  marks,  or  arrangements  or  combination  thereof,  whether 
including  a  trade  mark  or  not,  as  are  reasonably  calculated  to  lead  parsons 
to  believe  that  the  goods  are  the  manufacture  or  merchandise  of  some 
person  other  than  the  person  whose  manufacture  and  marohandiiie  they 
really  are. 

(8.)  The  provisions  of  this  Act  respecting  the  application  of  a  false  trade 
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don  to  goods,  or  vespeoting  goods  to  wbioh  a  false  trade  description  GO  &  61  Vict. 
is  applied,  shidl  extend  to  the  applieation  to  goods  of  any  false  name  or        o*  28. 
initials  of  a  person,  and  to  goods  with  the  false  name  or  initials  of  a  person    ^  "ZL&c 
applied,  in  like  manner  as  if  sooh  name  or  initials  were  a  trade  description,    jiarhs  Act 
and  for  the  purpose  of  this  enactment  the  expression  false  name  or  initials        1887. 

means  as  applied  to  any  goods,  any  name  or  initiab  of  a  person  which —  

(a.)  are  not  a  trade  mark,  or  part  of  a  trade  mark,  and 
(bJ)  are  identical  with,  or  a  colonrable  imitation  of,  the  name  or  initials 
of  a  person  carrying  on  bosiness  in  connection  with  goods  of  the 
same  description,  and  not  having  authorised  the  use  of  snch 
name  or  initials,  and 
(c.)  are  either  those  of  a  flctitioos  person  or  of  some  person  not  bond 
fide  carrying  on  business  in  connection  with  such  goods. 

4.  A  person  shall  be  deemed  to  forge  a  trade  mark  who  either^  ForRing  trade 
(a.)  without  the  assent  of  the  proprietor  of  the  trade  mark  makes  that  mark. 

trade  mark  or  a  mark  so  nearly  resembling  that  trade  mark  as  to 
be  calculated  to  deceive ;  or 
(h,)  falsifies  any  genuine  trade  mark,  whether  by  alteration,  addition, 
effacement,  or  otherwise ; 
and  any  trade  mark  or  mark  so  made  or  falsified  is  in  this  Act  referred  to 
as  a  forged  trade  mark. 

Provided  that  in  any  prosecution  for  f or^g  a  trade  mark  the  burden  of 
proving  the  assent  of  the  proprietor  shall  He  on  the  defendant. 

5.  (1.)  "^  person  shall  be  deemed  to  apply  a  trade  mark  or  mark  or  trade  Applying 
description  to  goods  who—  marks  and 

(a.)  applies  it  to  the  goods  themselves  ;  or  deaoriptions. 

Ip.)  applies  it  to  any  covering,  label,  reel,  or  other  thing  in  or  with 
which  the  goods  are  sold  or  exposed,  or  had  in  possession  for  any 
purpose  of  sale,  trade,  or  manufacture  ;  or 
(c.)  plaoes,  encloses,  or  annexes  any  goods  which  are  sold  or  exposed 
or  had  in  possession  for  any  purpose  of  sale,  trade,  or  manufac- 
ture, in,  with,  or  to  any  covering,  label,  reel,  or  other  thing  to 
which  a  trade  mark  or  irade  description  has  been  applied ;  or 
(d.)  uses  a  trade  mark  or  mark  or  trade  description  in  any  manner 
calculated  to  lead  to  the  belief  that  the  goods  in  connection  with 
which  it  is  used  are  designated  or  described  by  that  trade  mark 
or  mark  or  trade  description. 
(2.)  The  expression   "  covering  '*   includes  any  stopper,  cask,  bottle, 
vessel,  box,  cover,  capsule,  case,  frame,  or  wrapper ;   and  the  expression 
**  label "  includes  any  band  or  ticket. 

A  trade  mark,  or  mark,  or  trade  description,  shall  be  deemed  to  be 
applied  whether  it  is  woven,  impressed,  or  otherwise  worked  into,  or 
annexed,  or  affixed  to  the  goods,  or  to  any  covering,  label,  reel,  or  other 
thing. 

(8.)  A  person  shall  be  deemed  to  falsely  apply  to  goods  a  trade  mark  or 
mark,  who  without  the  assent  of  the  proprietor  of  a  trade  mark  applies 
such  trade  mark,  or  a  mark  so  nearly  resenfbling  it  as  to  be  calculated  to 
deceive,  but  in  any  prosecution  for  falsely  applying  a  trade  mark  or  mark 
to  goods  the  burden  of  proving  the  assent  of  the  proprietor  shall  lie  on 
the  defendant. 

6.  Where  a  defendant  is  charged  with  making  any  die,  block,  machine.  Exemption  of 
or  other  instrument  for  the  purpose  of  forging,  or  being  used  for  forging,  oartain  per- 

a  trade  mark,  or  with  falsely  applying  to  goods  any  trade  mark,  or  any  sona  employed 
mark  so  nearly  resembling  a  trade  mark  as  to  be  calculated  to  deceive,  or  ^^^^^  ^ 

o  2  baaineaa. 
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50  &  51  Vioi.  with  applyinfi;  to  goods  any  false  trade  desoription,  or  oaonn^  sttj  of  te 

a  28.        things  in  this  section  mentioned  to  be  done,  and  proves — 
At  'TjVj^       (a-)  ^hAt  in  the  ordinary  coarse  of  his  business  he  is  employed,  os 
Aic^kM  Act  behalf  of  other  persons,  to  make  dies,  blocks,  machines,  or  odier     ! 

1887.     '  instruments  for  making,  or  being  used  in  making,  trade  marka,  or 

as  the  case  may  be,  to  apply  marks  or  descriptions  to  goods,  nd 

that  in  the  case  which  is  the  subject  of  the  charge   lie  warn  so 
employed  by  some  person  resident  in  the  United  'KSngdom,  sad 
was  not  interested  in  the  goods  by  way  of  profit  or  oommiflaioB 
dependent  on  the  sale  of  such  goods ;  and 
(6.)  That    he  took  reasonable    precautions    against  cominittm^   the 

offence  charged ;  and 
(c.)  That  he  had,  at  the  time  of  the  commission  of  the  alleged  offenoe, 
no  reason  to  suspect  the  genuineness  of  the  trade  mark,  marlE,  or 
trade  description ;  and 
(d.)  That  he  gave  to  the  prosecutor  all  the  information  in  his  power 
with  respect  to  the  persons  on  whose  behalf  the  trade  mark,  mark, 
or  description  was  applied — 
he  shall  be  discharged  from  the  prosecution,  but  shall  be  liable  to  pay  the 
costs  incurred  by  the  prosecutor,  unless  he  has  given  due  notice  to  him 
that  he  wUl  rely  on  the  above  defence. 
Applieation  of      7.  Where  a  watch  case  has  thereon  any  words  or  marks  which  coiiati* 
Aet  to  watches.  ^.^^^  ^^  ^^^  \^y  oonunon  repute  considered  as  constituting,  a  description  of 
the  country  in  which  the  watch  was  made,  and  the  watch  bears  no  deeciip- 
tion  of  the  country  where  it  was  made,  those  words  or  marks  shall  primd 
facie  be  deemed  to  be  a  description  of  that  country  within  the  meaning  of 
this  Act,  and  the  provisions  of  this  Act  with  respect  to  goods  to  which  a 
false  trade  description  has  been  applied,   and  with  respect  to  seUii:^ 
or  exposing  for  or  having  in  possession  for  sale,   or   any  purpose  of 
trade  or  manufacture,  goods  with  a  false  trade  description,  shall  nf/ptj 
accordingly,  and  for  the  purposes  of  this  section  the  expression  "  watdi " 
means  all  that  portion  of  a  watch  which  is  not  the  watch  case. 
Markon  watoh      8.  (1.)  Every  person  who  after  the  date  fixed  by  Order  in  Council  sends 
0**^*  or  brings  a  watch  case,  whether  imported  or  not,  to  any  assay  office  in  the 

United  Kingdom  for  the  purpose  of  being  assayed,  stamped,  or  marked, 
shall  make  a  declaration  declaring  in  what  country  or  place  the  case  was 
made.  If  it  appears  by  such  declaration  that  the  watch  case  was  made  in 
some  country  or  place  out  of  the  United  Kingdom,  the  assay  office  shall 
place  on  the  case  such  mark  (differing  from  the  mark  placed  by  the  offiosr 
on  a  watch  case  made  in  the  United  Kingdom),  and  in  such  a  mode  as  may 
be  from  time  to  time  directed  by  Order  in  Oouncil. 

(2.)  The  declaration  may  be  made  before  an  officer  of  an  assay  office, 
appointed  in  that  behalf  by  the  office  (which  officer  is  hereby  authorised 
to  administer  such  a  declaration),  or  before  a  justice  of  the  peace,  or  a 
commissioner  having  power  to  administer  oaths  in  the  Supreme  Court  of 
Judicature  in  England  or  Ireland,  or  in  the  Court  of  Session  in  Scotland, 
and  shall  be  in  such  form  as  may  be  from  time  to  time  directed  by  Order 
in  Council. 

(8.)  Every  person  who  makes  a  false  declaration  for  the  pnrpoeesof 

this  section  shall  be  liable,  on  conviction  on  indictment,  to  the  penalties  of 

perjury,  and  on  summary  conviction  to  a  fine  not  exceeding  twenty  pooadi 

for  each  offence. 

Trade  mark,         9,  In  any  indictment,  pleading,  proceeding,  or  document,  in  which  aiif 

^>^ie8orib6d  trade  mark  or  forged  trade  mark  is  intended  to  be  mentioned,  it  shall  be 
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sufficient,  without  farther  desoription  and  without  any  copy  or  faonmile,  60  &  51  Viet. 
to  state  that  trade  mark  or  forged  trade  mark  to  be  a  trade  mark  or  forged        ^  ^^ 

trade  mark.  Merchandue 

10.  In  any  proeeoution  for  an  offence  against  this  Act—  Marks  Ad 
(1.)  A  defendant,  and  his  wife  or  husband,  as  the  case  may  be,  may,         i887. 

if  the  defendant  thinks  fit»  be  called  as  a  witness,  and,  if  called,        

shall  be  sworn  and  examined,  and  may  be  cross-examined  and  ^J^  *"  ^ 
re-examined  m  like  manner  as  any  other  witness. 
(2.)  In  the  case  of  imported  goods,  evidence  of  the  port  of  shipment 
shall  be  primd  facie  endenoe  of  the  place  or  country  in  which  the 
goods  were  made  or  produced. 

11.  Any  person  who,  being  within  the  United   Kingdom,  procures,  Punishment 
coonsels,  aids,  abets,  or  is  accessory  to  the  commission,  without  the  United  of  aooesBorioA. 
Elingdom,   of  any  act  which,  if  committed  in  the  United  Kingdom, 

woidd  under  this  Act  be  a  misdemeanour,  shall  be  guilty  of  that  misde- 
meanour as  a  principal,  and  be  liable  to  be  indicted,  proceeded  against, 
tried,  and  convicted  in  any  county  or  place  in  the  United  Kingdom  in 
whidi  he  may  be,  as  if  the  misdemeanour  had  been  there  committed. 

12.  (1.)  Where,  upon  information  of  an  offence  against  this  Act,  a  Search  war- 
justice  has  issued  eiUier  a  summons  requiring  the  defendant  charged  by  1*°^ 
anch  information  to  appear  to  answer  to  the  same,  or  a  warrant  for  the 

arrest  of  such  defendant,  and  either  the  said  justice  on  or  after  issuing  the 
summons  or  warrant,  or  any  other  justice,  is  satisfled  by  information  on 
oath  that  there  is  reasonable  cause  to  suspect  that  any  goods  or  things  by 
means  of  or  in  relation  to  which  such  offence  has  beian  committed  are  in 
any  house  or  premises  of  the  defendant,  or  otherwise  in  his  possession  or 
under  his  control  in  any  place,  such  justice  may  issue  a  warrant  under  his 
hand  by  virtue  of  which  it  shall  be  lawful  for  any  constable  named  or 
referred  to  in  the  warrant,  to  enter  such  house,  premises,  or  place  at  any 
reasonable  time  by  day,  and  to  search  there  for  and  seize  and  take  away 
those  goods  or  things ;  and  any  goods  or  things  seised  under  any  such 
warrant  shall  be  brought  before  a  court  of  summary  jurisdiction  for  the 
purpose  of  its  being  determined  whether  the  same  are  or  are  not  liable  to 
forfeiture  under  this  Act. 

(2.)  If  the  owner  of  any  goods  or  things  which,  if  the  owner  thereof  had 
been  convicted,  would  be  liable  to  forfeiture  under  this  Act,  is  unknown 
or  cannot  be  found,  an  information  or  complaint  may  be  laid  for  the 
purpose  only  of  enforcing  such  forfeiture,  and  a  court  of  summary  juris- 
diction may  cause  notice  to  be  advertised  stating  that,  unless  cause  is 
shown  to  tibe  contrary  at  the  time  and  place  named  in  the  notice,  such 
goods  or  things  will  be  forfeited,  and  at  such  time  and  place  the  court, 
unless  the  owner  or  any  person  on  his  behalf,  or  other  person  interested 
in  the  goods  or  things,  shows  cause  to  the  contrary,  may  order  such  goods 
or  things  or  any  of  tiiem  to  be  forfeited. 

(8.)  Any  goods  or  things  forfeited  under  this  section,  or  under  any 
other  provision  of  this  Act,  may  be  destroyed  or  otherwise  disposed  of,  in 
sueh  manner  as  the  court  by  which  the  same  are  forfeited  may  direct,  and 
the  court  may,  out  of  any  proceeds  which  may  be  realised  by  the 
disposition  of  such  goods  (all  trade  marks  and  trade  descriptions  being 
first  obliterated),  award  to  any  innocent  party  any  loss  he  may  have 
innocently  sustained  in  dealing  with  such  goods. 

18.  The  Act  of  the  session  of  the  twenty-seoond  and  twenty-third  Extenmon  of 
years  of  the  reign  of  Her  present  Majesty,  chapter  seventeen,  intituled  ^^^  ^  ^^^^* 
"An  Act  to  prevent  vexations  indictments  for  oertain  misdemeanours,"  offeDoes  under 

thie  Aet 
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50  k  51  Vior.  shall  apply  to  any  offence  ponisbable  on  indiehnent  under  thu  jA.€st,  in  Ske 
a  28.        manner  as  if  sudi  offence  were  one  of  the  offenoee  specified  in  sectioii  one 

MerdieauUae  ^^  *^**  '^^'  ^^^  ^^^  section  shall  not  apply  to  Scotland. 

Marks  Act,  ^^'  On  any  prosecution  under  this  Act  the  court  may  order  oostis  to  be 
1887.  paid  to  the  defendant  by  the  prosecutor,  or  to  the  prosecutor  by  the  def endaat^ 
having  regard  to  the  information   given  by  and  the  oondact    of  the 

foiK»  or  ^roU-  <^®^®'^^*^*  wid  prosecutor  respectively. 

cation.  15.  No  prosecution  for  an  offence  against  this  Act  shall  be  commenced 

Limitation  of   after  the  expiration  of  three  years  next  after  the  commission  of  the  offence, 
prosecntion.      or  one  year  next  after  the  first  discovery  thereof  by  the   proeecator, 

whichever  expiration  first  happens. 
ProvlBions  of        18.  Where,  at  the  passing  of  this  Act,  a  trade  description  is  lawfully 
Act  as  to  fake  and  generally  applied  to  goods  of  a  particular  class,  or  manufactured  by  a 
norto^pp?v  in  P^^^^^^  method,  to  indicate  the  particular  class  or  method  of  manu- 
oertain  ouea.    f acture  of  such  goods,  the  provisions  of  this  Act  with  respect  to  f  alae  tnds 
descriptions  shall  not  apply  to  such  trade  description  when  ao  applied : 
Provided  that  where  such  trade  description  includes  the  name  of  a  place 
or  country,  and  is  calculated  to  mislead  as  to  the  place  or  countiy  when 
the  goods  to  which  it  is  applied  were  actually  made  or  produced^  and  the 
goods  are  not  actually  made  or  produced  in  that  place  or  country,  this 
section  shall  not  apply  unless  there  is  added  to  the  trade  description,  im- 
mediately before  or  after  the  name  of  that  place  or  country,  in  an  equally 
conspicuous  manner,  with  that  name,  the  name  of  the  place  or  country  in 
which  the  goods  were  actually  made  or  produced,  witii  a  statemoit  that 
they  were  made  or  produced  there. 
Savings.  19.  (1.)  This  Act  shall  not  exempt  any  person  from  any  action,  suit,  or 

other  proceeding  which  might,  but  for  the  proviBions  of  this  Act,  be  faronght 
against  him. 

(2.)  Nothing  in  this  Act  shall  entitle  any  person  to  refuse  to  make  a 
complete  discovery,  or  to  answer  any  question  or  interrogatory  in  any 
action,  but  such  discovery  or  answer  shall  not  be  admissible  in  evidence 
against  such  person  in  any  prosecution  for  an  offence  against  this  Act. 

(8.)  Nothing  in  this  Act  shall  be  construed  so  as  to  render  liable  to  any 

prosecution  or  punishment  any  servant  of  a  master  resident  in  the  United 

Kingdom  who  band  fide  acts  in  obedience  to  the  instructions  of  soch 

master,  and,  on  demand  made  by  or  on  behalf  of  the  prosecutor,  has  given 

full  information  as  to  his  master. 

False  repre-         20.  Any  person  who  falsely  represents  that  any  goods  are  made  by  a 

Mntation  as  to  person  holding  a  royal  warrant,  or  for  the  service  of  Her  Majesty,  or  any 

Wurant  ^^  ^^®  Boyal  Family,  or  any  Government  department^  shall  be  liable,  os 

summary  conviction,  to  a  penalty  not  exceeding  twenty  pounds. 
Application  of      21.  In  the  application  of  this  Act  to  Scotland  the  following  modificataons 
jft^t  to  Scot     ,i^aU  be  made  :— 

The  expression   "Summary  Jurisdiction  Acts"  means  the  Summary 
Procedure  Act,  1864,  and  any  Acts  amending  the  same. 

The  expression  "  justice  "  means  sheriff. 

The  expression  "court  of  summary  jurisdiction"  means  the  Sheiiff 
Court,  and  all  jurisdiction  necessary  for   the  purpose  of  this  Ad  is 
hereby  conferred  on  Sheriffs. 
Application  of      22.  In  the  application  of  this  Act  to  Ireland,  the  following  modifications 

Viet  c.  98.  "^^^  expression  "  Summary  Jurisdiction  Acts  "  means,  so  far  as  respects 

the  police  district  of  Dublin  metropolis,  the  Acts  regulating  the 
powers  and  duties  of  justices  of  the  peace  of  subh  disMcty  and  as 


•  •  • 
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fegsids  tlie  rest  of  Ireland  means  the  Petty  Sessions  (Ireland)  Act,  60  ft  51  Yior. 
185  ly  and  any  Act  amending  the  same.  ^  ^' 

The  expression  "court  of  snmmaiy  jurisdiction  "  means  justices  acting  jifji^^^^jig^ 
under  those  Acts.  Afarks  Act, 

28.  The  Merchandise  Marks  Act,  1862,  is  hereby  repealed,  and  any        1887. 

unrepealed  enactment  referring  to  any  enachnent  so  repealed  shall  be        

oons^ed  to  apply  to  the  corresponding  provision  of  this  Act :  provided  Sf  ^^^'  ^ 
that  this  repeal  shall  not  affect —  ^  88.  (a) 

(a.)  any  penalty,  forfeiture,  or  punishment  incurred  in  respect  of  any 

c^ence  committed  against  any  enactment  hereby  repealed ;  nor 
(6.)  the  institution  or  continuanoe  of  any  proceeding  or  other  remedy 
under  any  enactment  so  repealed  for  the  recovery  of  any  penalty 
incurred,  or  for  the  punishment  of  any  offence  committed,  before 
the  conmiencement  of  this  Act ;  nor 
(c)  any  right,  privilege,  liability,  or  obligation  acquired,  accrued,  or 
incurred  under  any  enactment  hereby  repealed. 


TBUOK  AMENDMENT  AOT,  1887. 

50  k  51  ViOT.  OAF.  46. 

An  Act  to  amend  and  extend  the  Law  relating  to  IViidb.— -[16tA  September, 

1887.] 

1.  This  Act  may  be  cited  as  "The  Truck  Amendment  Act,  1887.''  Short  titia— 1 
The  Act  of  the  session  of  the  first  and  second  years  of  the  reign  of  King  &  2  WllL  4.  c. 
William  the  Fourth,  chapter  thirty-seven,  intituled  "  An  Act  to  prohibit  ^^* 

the  payment  in  certain  trades  of  wages  in  goods  or  otherwise  than  in  the 
current  coin  of  the  realm  "  (in  this  Act  referred  to  as  the  principal  Act), 
may  be  cited  as  "  The  Truck  Act,  1831/'  and  that  Act  and  this  Act  may 
be  cited  together  as  "  The  Truck  Acts,  1831  and  1887,"  and  shall  be 
construed  together  as  one  Act. 

2.  The  provisions  of  the  principal  Act  shall  extend  to,  apply  to,  and  Applioation  of 
include  any  workman  as  defined  in  the  Employers  and  Workmen  Act,  pnnoip^  Act 
1875,  section  ten,  and  the  expression  "  artificer  '*  in  the  principal  Act  Sifi^^  by^ 
shall  be  construed  to  include  every  workman  to  whom  the  principal  ^  39  yiet.  0. 
Act  is  extended  and  applied  by  this  Act,  and  all  provisions  and  enact-  90. 

ments  in  the  principal  Act  inconsistent  herewith  are  hereby  repealed. 

3.  Whenever  by  agreement,  custom,  or  otherwise  a  workman  is  entitled  AdTuwe  of 
to  receive  in  anticipation  of  the  regular  period  of  the  payment  of  his  wages, 
wages  an  advance  as  part  or  on  account  thereof,  it  shall  not  be  lawful 

for  the  employer  to  withhold  such  advance  or  make  any  deduction  in 
respect  of  such  advance  on  account  of  poundage,  discount,  or  interest,  or 
any  similar  charge. 

4.  Nothing  in  the  principal  Act  or  this  Act  shall  render  illegal  a  Saying  for 
oontraot  with  a  servant  in  husbandry  for  giving  him  food,  drink,  not  ^^^}^ 
being  intoxicating,  a  cottage,  or  other  allowances  or  privileges  in  addition  '^^°*'^  ^* 
to  money  wages  as  a  remuneration  for  his  services. 

5.  In  any  action  brought  by  a  workman  for  the  recoveiy  of  his  wages,  Order  for 
the  employer  shall  not  be  entitled  to  any  set-off  or  oounter-daim  insoo^*^*^®- 
respect  of  any  goods  supplied  to  the  workman  by  any  person  under  any  ^^^l^^yj^ 

(•)ForS6*S6  VIetfl  88,see»CosO  0. znfiL (App.). 
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60  &  61  Vior.  order  or  direotion  of  the  employer,  or  any  agent  of  the  emplojer,  and  the 

o.  46,        employer  of  a  workman  or  any  agent  of  the  employer,  or  any 
7htck~AnMnd'  ^^PP^^S  goodfl  to  the  workman  onder  any  order  or  directioii.  of 
went  Act      employer  or  agent,  shall  not  be  entitled  to  sue  the  workmaii  for 
1887.  *     respect  of  any  goods  supplied  by  snch  employer  or  agent,  or 

order  or  direction  as  the  case  may  be. 

Provided  that  nothing  in  this  section  shall  apply  to  anything 
by  section  twenty*three  of  the  principal  Act. 
No  eontraots        6.  No  employer  shall,  directly  or  indirectly,  by  himself  or  his 


^^t^^^'^^H^'^  impose  as  a  condition,  express  or  implied,  in  or  for  the  employment  of 
waffM  at^any^  any  workman  any  terms  as  to  the  place  at  which,  or  the  manner  in  whiek, 
partionlar        or  the  person  with  whom,  any  wages  or  portion  of  wages  paid  to  tin 
shop,  &c.         workman  are  or  is  to  be  expended,  and  no  employer  shall  by  hiimielf  or 
his  agent  dismiss  any  workman  from  his  employment  for  or  on  aoconni  of 
the  place  at  which,  or  the  manner  in  which,  or  the  person  with  whom, 
any  wages  or  portion  of  wages  paid  by  the  employer  to  such  workman  are 
or  is  expended  or  fail  to  be  expended, 
^dnotion  for      7.  Where  any  deduction  is  made  by  an  employer  from  a  worfanaD'i 
eduefttion.        wages  for  education,  such  workman  on  sending  his  child  to  anj  state- 
inspected  school  selected  by  the  workman  shall  be  entitled  to  have  the 
school. fees  of  hi|i  child  at  that  school  paid  by  the  employer  at  the  aanie 
rate  and  to  the  same  extent  as  the  other  workmen  from  whose  wages  the 
like  deduction  is  made  by  such  employer. 

In  this  section  *'  state-inspected  school ''  means  any  elementary  school 

inspected  under  the  direction  of  the  Education  Department  in  Ungland  or 

Scotland  or  of  the  Board  of  National  Education  in  Ireland. 

Dediiction  for      8.  No  deduction  shall  be  made  from  a  workman's  wages  for  shaipeniag 

f^^?^       or  repairing  tools,  except  by  agreement  not  forming  part  of  the  oonditi<n 

**  of  hiring. 

Audit  of  de-        9.  Where  deductions  are  made  from  the  wages  of  any  workmen  for 
dootioxis.         ^Y^Q  education  of  children  or  in  respect  of  medicine,  medical  attendance,  or 
tools,  once  at  least  in  every  year  the  employer  shall,  by  himself  or  his 
agent,  make  out  a  correct  account  of  the  receipts  and  expenditure  in 
respect  of  such  deductions,  and  submit  the  same  to  be  audited  by  two 
auditors  appointed  by  the  said  workmen,  and  shall  produce  to  the  anditois 
all  such  books,  vouchers,  and  documents,  and  afford  them  all  such  other 
facilities  as  are  required  for  such  audit. 
Artificer  to  be      10.  Where  articles  are  made  by  a  person  at  his  own  home,  or  otherwise, 
paid  in  cash     without  the  employment  of  any  person  under  him  except  a  member  of  liis 
^bttrto'^^*^  own  family,  the  principal  Act  and  this  Act  shall  apply  as  if  he  were  a 
articles  made    workman,  and  the  shopkeeper,  dealer,  trader,  or  other  person  buying  the 
by  him.  articles  in  the  way  of  trade  were  his  employer,  and  the  provisions  of  this 

Act  with  respect  to  the  payment  of  wages  shall  apply  as  if  the  prioe  of  sa 
article  were  wages  earned  during  the  seven  days  next  preceding  the  date 
at  which  any  article  is  received  trom  the  workman  by  the  employer. 

This  section  shall  apply  only  to  articles  under  the  value  of  five  poondi 
knitted  or  otherwise  xnannfactured  of  wool,  worsted,  yam,  stuff,  jeney, 
linen,  fustian,  doth,  serge,  cotton,  leather,  fur,  hemp,  flax,  mohair,  or  silk, 
or  of  any  combination  thereof,  or  made  or  prepared  of  bpne,  thread,  silk, 
or  cotton  lace,  or  of  lace  made  of  any  mixed  materials.  Where  it  is  made 
to  appear  to  Her  Majesty  the  Queen  in  Council  that,  in  the  interests  of 
persons  making  articles  to  which  this  section  applies  in  any  ooonty  or 
^lace  in  the  United  Kingdom,  it  is  expedient  so  to  do,  it  shall  be  IsVrfol 
for  Her  Majesty,  by  Order  in  Ooonoil,  to  suspend  the  operation  of  tius 
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seeiion  in  aach  ooonty  or  place,  and  the   same  shall  acoordingly.  be.Mf4H  Ynr. 
suspended,  either  wholly  or  in  part,  and  either  with  or  without  any  limita-        ^  46* 
tions  or  exoeptions,  according  as  it  is  provided  hy  the  Order,  ^yTT"^ 

!!•  If  any  employer  or  his  agent  contravenes  or  fails  to  comply  with     fg^g^  ^^^ 
any  of  the  foregoing  provisions  of  this  Act,  such  employer  or  agent,  as        1887. 

tlie  case  may  be,  shall  be  guilty  of  an  offence  against  the  principal  Act,        

and  ahall  be  liable  to  the  penalties  imposed  by  section  nine  of  that  Act  as  OffenoeB. 
if  the  offence  were  such  an  offence  as  in  that  section  mentioned,  (a) 

12.  (1.)  Where  an  offence  for  which  an  employer  is,  by  virtue  of  the  Fine  on  pmm 
principal  Act  or  this  Act,  liable  to  a  penalty  has  in  fact  been  committed  ■<">  eommit- 
by  some  agent  of  the  employer  or  other  person,  such  agent  or  other  person  ^^  ^^^m- 
shall  be  liable  to  the  same  penalty  as  if  he  were  the  employer.  plover  is  liable 

(2.)  Where  an  employer  is  charged  with  an  offence  against  the  principal  and  power  of 
Act  or  this  Act  he  shall  be  entitled,  upon  information  duly  laid  by  him,  employer  to 
to  have  any  other  person  whom  he  charges  as  the  actual  offender  brought  ^"^P^  '^™~ 
before  the  court  at  the  time  appointed  for  hearing  the  charge,  and  if,  penalty  on 
after    the    commission  of  the    offence  has  been  proved,  the  employer  oonvietion  of 
proves  to  the  satisfaction  of  the  court  that  he  had  used  due  diligence  to  Mtnal  offen- 
enforce  the  execution  of  the  said  Acts,  and  that  the  said  other  person  had  °*'' 
committed  the  offence  in  question  wiUiout  his  knowledge,  consent,  or  con- 
nivtoce,  the  said  person  shall  be  summarily  convicted  of  such  offence,  and 
the  employer  shall  be  exempt  from  any  penalty. 

When  it  is  made  to  appear  to  the  satisfaction  of  an  inspector  of  factories 
or  mines,  or  in  Scotland  a  procurator  fiscal,  at  the  time  of  discovering  the 
offence,  that  the  employer  had  used  due  diligence  to  enforce  the  execution 
of  the  said  Acts,  and  also  by  what  person  such  offence  had  been  commit- 
ted, and  also  that  it  had  been  committed  without  the  knowledge,  consent, 
or  connivance  of  the  employer,  then  the  inspector  or  procurator  fiscal  shall 
proceed  against  the  person  whom  he  believes  to  be  the  actual  offender  in 
the  first  instance  wiUiout  first  proceeding  against  the  employer. 

18.  (1.)  An  offence  against  the  principal  Act  or  this  Act  may  be  prose-  Recovery  of 
cuted,  and  any  penalty  therefor  recovwed  in  manner  provided  by  theP^^^^ 
Summary  Jurisdiction  Acts,  so,  however,  that  no  penalty  shall  be  imposed 
on  summary  conviction  exceeding  that  prescribed  by  the  principal  Act  for 
a  second  offence. 

(2.)  It  shall  be  the  duty  of  the  inspectors  of  factories  and  the  inspectors 
of  mines  to  enforce  the  provisions  of  the  principal  Act  and  this  Act  within 
their  districts  so  far  as  reepects  factories,  workshops,  and  mines  inspected 
by  them  respectively,  and  such  inspectors  shall  for  this  purpose  have  the 
same  powers  and  authorities  as  they  respectively  have  for  the  purpose  of 
enforcing  the  provisions  of  any  Acts  relating  to  factories,  workshops,  or 
mines,  and  all  expenses  incurred  by  them  under  thu  section  shall  be  de- 
frayed out  of  moneys  provided  by  Parliament. 

(3.)  In  England  all  penalties  recovered  under  the  principal  Act  and  this 
Act  shall  be  paid  into  the  receipt  of  Her  Majesty's  Exchequer,  and  be 
carried  to  the  Oonsolidated  Fund* 

(a)  By  sect  9  of  1  &  2  WilL  4,  o.  97,  it  is  enacted :  **That  any  employer  of  any 
trtifloer  in  any  of  the  trades  hereinafter  enumerated,  who  shall  by  himself  or  by  the 
agsnoy  of  any  other  person  or  nersons  directly  or  indirectly  enter  into  any  contract  or 
make  any  payment  hereby  declared  illegal,  shall,  for  the  first  offence  forfeit  a  sum  not 
exceeding  lOL  or  lees  than  51.,  and  for  the  second  offence  any  sum  not  exoeedinff 
SOL  nor  bss  than  lOL ;  and  in  case  of  a  third  offence  any  such  employer  shall  be  and 
be  deemed  gnilty  of  a  nUsdemeanonr,  and  being  thereof  convicted  titaiX  be  ponlshed 
bj  ilne  only  at  ^  dlseretioa  of  the  coort  so  thai  the  fines  shall  not  in  any  ease  sMssed 
the  som  of  1001.** 
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Application  of 
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land. 


(4.)  In  Sootlaad— 

(a.)  The  pitxmraton  fiscal  of  the  SherifiTs  Ooiiii,  sliall,  a«  past  of 
official  duty,  investigate  and  proseoate  offences   against   the  ^ 
oipal  Act  or  this  Act,  and  such  prosecution  may  also  be  inafti 
in  the  Sheriff  Court  at  the  instance  of  any  inspector  of  fiaetonaser 
inspector  of  mines ; 

(b.)  All  offences  against  the  said  Acts  shall  be   proaeoated  ia  tfct 
Sheriff  Oonrt. 

14.  In  this  Act,  unless  the  context  otherwise  requires,-— 

The  expression  "Summary  Jurisdiction  Acts'  means,  as  T&aptA 
England,  the  Summary  Jurisdiction  Acts  as  defined  by  the  Summtfy 
Jurisdiction  Act,  1879  ;  and,  as  respects  Scotland,  meaaa  the  Bam- 
mary  Jurisdiction  (Scotland)  Acts,  1864  and  1881,  and  any  Aeli 
amending  the  same : 

Other  expressions  have  the  same  meaning  as  in  the  prinoipal  Act. 

15.  So  much  of  the  principal  Act  as  disqualifies  any  jnatioa  fnm 
acting  as  such  under  the  principal  Act  is  hereby  repealed. 

A  person  engaged  in  the  same  trade  or  occupation  as  an  mnqiojm 
charged  with  an  offence  against  the  prinoipal  Act  or  thia  Act  ahsSl  »A 
act  as  a  justice  of  the  peace  in  hearing  and  determining  aaoh  ohazgeu 

1 6.  The  proTisions  of  the  principal  Act  conferring  powers  on  any  ovei^ 
seers  or  overseer  of  the  poor  shall  be  deemed  to  confer  those  powen  in  ths 
case  of  England  on  the  guardians  of  a  union,  and  in  the  case  of  Seotisnd 
on  the  inspectors  of  the  poor. 

The  Acts  mentioned  in  the  schedule  to  this  Act  are  hereby  repealed  ts 
the  extent  in  the  third  column  of  the  said  schedule  mentioned,  wiftfaovt 
prejudice  to  anything  heretofore  done  or  suffered  in  respect  thereof. 

18.  The  principal  Act,  so  far  as  it  is  not  hereby  repealed,  and  this  Act 
shall  extend  to  Ireland,  subject  to  the  following  proTisions : 

(1.)  Any  offence  against  the  principal  Act  or  this  Act  may  be  pross- 
cuted,  and  any  penalty  therefor  may  be  reooTered  in  the  maaner 
provided  by  the  Summary  Jurisdiction  (Ireland)  Aets ;  (that  is  to 
say,)  within  the  Dublin  Metropolitan  Police  District  the  Acts  re- 
gulating the  powers  and  duties  of  justices  of  the  peace  and  of  the 
police  of  that  district,  and  elsewhere  in  Ireland  the  Petty  flowlnw 
(Ireland)  Act,  1851,  and  the  Acts  amending  the  same. 
(2.)  Penalties  recovered  under  the  principal  Act  or  this  Act  shall  be 
applied  in  the  manner  directed  by  Uie  Finea  (Ireland)  Aot^  1851, 
and  the  Acts  amending  the  same. 
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80  Oeo.  2,  a  12. 


57  Qeo.  8,  o.  116. 


57  G«o.  8, 0. 122. 


l&2WUL4,o. 
87. 


Title  of  Aol. 


An  Act,  tiM  title  of  which  be^ 
gins  with  the  words  **An 
Act  to  amend  an  Aot»"  and 
ends  with  the  woxds  **  pay- 
ment of  the  workmen's  wages 
in  any  other  manner  than  in 
money  " 

An  Act  the  title  of  which  begins 
with  the  words  '*  An  Act  to 
extend  the  provisionfl  of  an 
Acti"*  and  ends  with  the 
words  **  articles  of  cntleiy.** 

An  Act  the  title  of  which  be- 
gins wi^  the  words  **  An  Act 
to  extend  the  profisions,** 
andflnds  with  ttie  words''  ex- 
tending the  proTisions  of  the 
said  Acts  to  Scotland  and 
Ireland,** 

An  Act  to  prohibit  the  pay- 
ment in  eertain  trades  of 
wages  in  goods  or  otherwise 
thui  in  Qxe  oorrentooin  of 
the  realm. 


Bxtantof  BepeaL 


Sections  two  and  three. 


The  whole  Act 


The  whole  Act. 


Section  ten,  down  to  ''be  pro- 
duced to  the  oonrt  and  jnry" 
inohisiTe ;  section  eloTen,  section 
twelye,  section  fifteen,  section 
sixteen,  section  eighteen, 
section  nineteen,  in  section 
twenty  the  words  "or  serrant 
in  hnsbandry ;  **  section  twenty- 
one,  section  twenty-two,  section 
twenty-four  from  "and  unless 
the  agreement**  inchisive  to  end 
of  section,  and  section  twenty- 
Atc  from  "  ail  workmen  **  to 
"  purposes  aforesaid,**  both 
indusiye,  and  the  sehedules. 
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SHEBIFF'S  ACT,  1887. 

50  &  51  VioT.  OAF.  55. 

An  Act  to  coruolidate  the  law  relating  to  the  office  of  Sheriff  in  England, 
and  to  repeal  certain  enactments  relating  to  Sheriffs  which  have  ceased  to 
he  in  force  or  have  become  unnecessary, — [16th  September,  1887.] 

Powers,  Duties,  and  Liabilities. 

8.  (1.)  Eyery  Person  in  a  county  shall  be  ready  and  appareUed  at  Powers  of 
the  eommand  of  the  sheriff  and  at  the  cry  of  the  country  to  arrest  a  Sheriff  for 
felon  whether  within  a  franchise  or  without,  and  in  default  shall  on  P^*^  ^''^'' 
conviction  be  liable  to  a  fine,  and  if  default  be  found  in  the  lorcl  of  the  *°^^^ 
frtiichis^  he  shall  forfeit  the  franchise  to  the  Queen,  and  if  in  the  bailiff 
he  shall  be  liable  besides  the  fine  to  imprisonment  for  not  more  than  one 
year,  and  if  he  have  not  whereof  to  pay  the  fine,  than  two  yearsr 

(2.)  If  a  sheriff  finds  any  resistance  in  the  execution  of  a  writ  he  shaU 
tske  with;  him  the  power  of  the  county,  and  shall  go  in  proper  person  to 
do  exeontioB,  and  may  ^irert  the  reeirters  and  commit  them  to  prison, 
and  every  such  resistor  shall  be  guilty  of  a  misdemeanour. 


•  •• 


XXVlll  APPENDIX. 

50  It  51  Vioc.      9.  Tn  the  time  of  the  aasizes  a  court  of  quarter  setno&t  in  tbe  ctnnsif 

0.  55.  may  direct  a  saffident  number  of  police  constables  to  be  emplojed  to 

shtri^'jcL  ^^P  order  in  and  within  the  predncts  of  the  court  of  assise,  watd.  the 

1^77*  chief  constable  shall  comply  with  such  direction,  but  if  such  direoiiofi  k 

..—  not  given  the  sheriff  shall  have  a  sufiBcient  number  of  men  serrants  in 

Datiee  at  liyeriee  attending  upon  him  for  the  purpose  of  keeping  order  and   of  prv- 

Mtiaes.  tecting  the  judges  of  assize. 

Datiee  fts  to  10.  (1.)  A  sheriff  at  the  request  of  a  person  delivering  a  writ  to  him  for 

execution  of  execution  shall  give  a  receipt  for  that  writ  stating  the  day  of  its  deliTeiy. 

Datiee  ae  to  (^*)     '^  sher^  shall  not  return  to  a  writ  that  he  has  deliTsred  it  to  a 

letarn  of  bailiff  of  some  liberty  not  heretofore  recorded  in  the  Exchequer. 

Jarore.  12.  A  sheriff  or  any  officer  of  a  sheriff  shall  not  return  in  anj  panel 

Dotiee  as  to     for  im  inquest  or  jury  any  officer  or  servant  of  the  sheriff  or  ai  such 
execationof      ^ 
jadffmentof     "****''»*• 

deeTh— 28  &        13.  (i.)  Where  judgment  of  death  has  been  passed  upon  a  oonTiet  at 
29  Viet  e.  126  any  court  of  assise  or  any  sessions  of  oyer  and  terminer  or  gaol  delivery 
— 40&4I  Viet,  iield  for  any  county  or  riding  or  division  or  other  part  of  a  county,  tiie 
Viet  o  57-*^  sheriff  of  such  county   shall   be   charged  with  the   execution   of  soeii 
42  i  48  Vict,  judgment,  and  may  carry  such  judgment  into  execution  in  any  prisoB 
e.  1—44  &  45  which  iB  the  common  gaol  of  his  county  or  in  which  the  convict  was  oon- 
Viot  e.  64.  (a)  fined  for  the  purpose  of  safe  custody  prior  to  his  removal  to  the  {dace 
where  such  court  was  held,  and  shall,  for  the  purpose  of  such  eacecntioo, 
have  the  same  jurisdiction  and  powers  over  and  in  the  prison  in  which  the 
judgment  is  to  be  carried  into  execution,  whether  such  prison  is  or  is  not 
situate  within  his  county,  and  over  the  officers  of  such  prison,  as  he  has 
by  law  over  and  in  the  common  gaol  of  his  county  and  the  officers  thereof 
or  would  have  had  if  the  Prison  Act,   1865,  and  the  Prison  Act,  1887, 
had  not  passed,  and  shall  be  subject  to  the  same  responsibility  and  duties 
as  if  the  said  Acts  had  not  passed. 

(2.)  This  section  shall  be  in  addition  to  and  not  in  derogation  of  any 
power  authorised  to  be  exercised  by  Order  in  Council  under  the  Winter 
Assizes  Act,  1876,  and  the  Spring  Assizes  Act,  1879,  or  either  of  them 
and  of  the  provisions  of  the  Central  Criminal  Court  (Prisons)  Act,  1881. 
ee!»*^*^40  *        ^^'  ^^'^  ^  *  person  in  the  custody  of  the  sheriff  or  any  of  his  offiosn 
4r^^oro.  21  ^^  ^^  ^^7  other  person,  either  in  execution  or  for  non-performance  of 
e.  81.  *  ft  judgment  or  order  of  the  High  Court  of  Justice,  or  for  contempt  of 

that  court  or  otherwiie  in  the  course  of  a  civil  proceeding,  escapes  out  of 
legal  custody,  such  sheriff  or  other  person  shaU  be  liable  to  pay  the 
diunages  sustained  by  the  person  at  whose  suit  such  prisoner  was  taken 
into  custody,  and  aU  costs  of  any  action  or  other  proceeding  to  recover 
the  same,  but  not  any  further  sum. 

(2.)  A  sheriff  shall  not  be  liable  for  the  escape  of  any  prisoner  when 
confined  in  any  prison  subject  to  the  Prison  Act,  1877. 
Disability  to  17.  A  person  shall  not,  while  he  is  sheriff  of  a  county,  act  as  s 

^ih"  '^^^    justice  of  the  peace  for  that  county,  and  if  he  does  so  act,  all  his  acti 

e  peace.     ^^^^  ^  ^^^  justice  of  the  peaoe  shall  be  void. 
HeUfaigof  18.  (8.)  A  sheriff  shall  not  hold  pleas  of  the  Crown,  and  shall  not 

^*™^  under  any  commission  or  writ  take  any  inquest  whereby  any  person  is 

indicted. 

(4.)  The  sheriff's  toum  is  hereby  abolished. 

(a)  For  28*29  VSct  e.  126,  see  10  Oox  a  a  xzl  (App.);  for  40  *  41  Viet  a  21, 
eee  18  00x0.0.681;  for 89* 40 Viet. e.  57,aeel8  0es  0.0.  67ei  aaafer4Syi0t 
e.  1,  see  14  Cox  0. 0.  v.  (App.). 


APPBNDIX.  XiXX 

19.   (1.)  A  hmkclMd  or  wspcntake  shall  not  as  rsspscts  ths  powers  and  50  A  51  Tior. 
duties  of  sheriffs  be  serered  from  the  ooonty.  ^  ^• 

(2.)  A  sheriff  shall  not  let  to  ferm  his  ooonty  or  any  part  thereof.  gk»MA  t 

1887. 
Ouigamg  Sheriff.  

28.  (1.)  Eveiy  sheriff  shall  at  the  expiration  of  his  term  of  offioe  make  ^^^  ^ 
out  and  deliver  to  the  incoming  sheriff  a  oorrect  list  and  aooount  under  his  OatgSiig 
hand  of  all  prisoners  in  his  custody  and  of  all  roUs  and  writs  in  his  hands  sheriff  to  tam 
not  wholly  executed  by  him,  with  all  such  particulars  as  may  be  neoes-  over  pritonert 
aary  to  explain  to  the  incoming  sheriff  the  sereral  matters  intended  to  be  ^^  ^^^"^  ^ 
transferred  to  him,  and  shall  thereupon  turn  over  and  transfer  to  the  ghm^, ' 
costody  of  the  incoming  sheriff  all  such  prisoners,  rolls  and  writs,  and  all 
reoords,  books,  and  matters  appertaining  to  the  office  of  sheriff. 

(2.)  The  incoming  sheriff  shall  thereupon  sign  and  give  to  the  outgoing 
sheriff  a  duplicate  of  such  list  and  account,  which  shall  be  a  good  ana 
snfBoient  discharge  to  him  of  and  from  all  the  prisoners  therein  mentioned 
and  the  execution  of  the  writs  and  other  matters  therein  conteined  ;  and 
thereupon  the  incoming  sheriff  shall  stand  charged  with  the  said  prisoners, 
and  with  the  execution  and  care  of  the  said  rolls,  write,  and  other 
matters  contained  in  the  said  list  and  account. 

(8.)  A  sheriff  shall  not  be  called  upon  to  make  a  return  of  any  writ 
after  the  expiration  of  six  months  from  the  date  at  which  he  ceases  to 
hold  his  offioe. 

Mi8cellaneou$» 

29.  (1.)  If  a  person  being  a  sheriff,  under  sheriff,  bailiff,  or  officer  of  a  PoniihaiMit 
sheriff,  whether  within  a  fnmchise  or  without,  does  any  of  the  following  (or  misooii* 
things,  that  is  to  say —  ^^^^ 

(a.)  conceals  or  procures  the  concealment  of  any  felon  ;  or 
(b.)  refuses  to  arrest  any  felon  in  his  bailiwick ;  or 
(c.)  lete  go  at  large  a  prisoner  who  is  not  bailable,  or 
(d.)  is  gmlty  of  an  offence  against  or  breach  of  the  provisions  of  this 
Act, 
he  shall  (without  prejudice  to  any  other  punishment  under  the  provisions 
of  this  Act)  be  guilty  of  a  misdemeanour,  and  be  liable  on  conviction  to 
imprisonment  for  a  term  not  exceeding  one  year,  and  to  pay  a  fine,  or  if 
he  has  not  wherewith  to  pay  a  fine,  to  imprisonment  for  a  term  not 
exceeding  three  years. 

(2)  If  any  person  being  either  a  sheriff,  under  sheriff,  bailiff,  or  officer 
of  a  sheriff,  or  being  employed  in  levying  or  collecting  debte  due  to  the 
Grown  by  process  of  any  court,  or  being  an  officer  to  whom  the  return  or 
execution  of  write  belongs,  does  any  of  the  foUowing  things,  that  is  to 
say— 
(a.)  withholds    a    prisoner  bailable    after   he  has   offered  sufficient 

security;  or 
(6.)  takes  or  demands  any  money  or  reward  under  any  pretext  what- 
ever other  than  the  fees  or  sums  allowed  by  or  in  pursuance  of 
this  or  any  other  Act ;  or 
(c.)  grante  a  warrant  for  ihe  execution  of  any  writ  before   he  has 

actuaDy  received  that  writ ;  or 
(d.)  is  guUty  of  any  offence  against  or  breach  of  the  provisions  of  this 
Act,  or  of  any  wrongful  act  or  neglect  or  default  in  the  execution 
of  his  office  or  of  any  contempt  of  any  superior  court ; 
he  and  any  person  procuring  the  commission  of  any  suoh  offence  shall, 


5!)J$  51  Yio^  withoai  prejxulio^  to  any  other  {ramshment  imder  ike  |irorn£oiiB  of 
^i^       Act,  bat  subject  as  hereinafter  mention6d»  be  liable*— 
ok^^fy'iM        (}*)  ^  ^  punished  by  the  court  as  hereinafter  mentioned ;  Mid 
^i^i/^       (ii)  to  foidfeit  two  hundred  pounds,  and  to  pay  all  damages  suffered  b^ 

any  person  aggrieved, 

and  such  forfeiture  and  damages  may  be  reoovered  by  such  peirsoo  as   a 
debt  by  an  action  in  Her  Majesty's  High  Oourt  of  Jastioe. 

(8.)  Any  of  the  following  courts,  that  is  to  say,  Her  Majesty's  Higii 
Oourt  of  Justice,  any  court  of  assize,  oyer,  and  terminer  or  gaol  deliverj, 
or  any  judge  of  any  of  the  said  courts,  also  where  the  alleged  offence  baa 
been  committed  in  relation  to  any  writ  issued  out  of  any  other  oourt  of 
record  than  those  above,  mentioned,  the  oourt  out  oi  which  such  writ 
issued  may,  on  complaint  mad^  of  any  such  offence  as  aforesaid  having 
been  committed  and  on  proof  on  oath  given  by  the  examination  of  wit- 
nesses or  by  affidavit  or  on  interrogatories  of  the  commission  of  the 
alleged  offence,  and  after  hearing  anything  which  the  alleged  offender 
may  urge  in  his  defence  (which  evidence  and  hearing  may  be  taken  and 
had  in  a  summary  manner)  punish  the  offender  or  cause  proceedings  to  be 
taken  for  his  punishment  in  like  manner  as  a  person  guilty  of  contempi 
of  the  said  court  may  be  punished. 

(4.)  The  court  may  order  the  costs  of  or  occasioned  by  any  such  com* 
plaint  to  be  paid  by  either  party  to  the  other  and  an  order  by  the  High 
Oourt  of  Justice  in  any  such  summary  proceeding  to  pay  any  oosts^ 
damages,  or  penalty  shall  be  of  the  same  effect  as  a  judgment  of  the  High 
Oourt,  and  may  be  enforced  accordingly, 

(5.)  Any  of  the  said  courts  being  a  superior  court  of  reoord,  may  aho 
proceed  for  and  deal  with  such  offence  in  like  manner  as  for  any  oon* 
tempt  of  such  court. 

(6.)  If  any  person  not  being  an  under  sheriff,  bailiff,  or  officer  of  a 
sheriff,  assumes  or  pretends  to  act  as  such,  or  demands  or  takes  any  fee  or 
reward  under  colour  or  pretext  of  such  office,  he  shall  be  guilty  of  con- 
tempt of  Her  Majesty's  High  Oourt  of  Justice,  and  be  liable  to  be 
punished  in  manner  provided  by  this  section  as  if  he  were  an  uider 
sheriff  guilty  of  contempt  of  such  court. 

(7.)  Any  proceeding  in  pursuance  of  this  section  against  a  sheriff, 
under  sheriff,  or  any  other  person  to  whom  this  section  applies  shall  be 
taken  within  two  years,  after  the  alleged  offence  was  committed  and  not 
subsequently,  and  if  the  proceeding  is  in  a  summary  manner  shall  be 
taken  before  the  end  of  the  sittings  of  the  court  held  next  after  the 
offence  was  committed  and  not  subsequently. 

(8.)  Nothing  in  this  section  shall  render  a  person  liable  to  be  pumshed 
twice  in  respect  of  the  same  offence,  but  if  any  proceeding  is  taken 
against  a  person  under  this  section  for  any  offence  the  court  or  judge  may 
postpone  or  stay  such  proceeding  and  direct  any  other  available  proceed- 
mg  to  be  taken  for  punishing  such  offence. 

Application  of  Act  in  Special  Cfases^ 

AppHostion  of  .    81.  Save  as  otherwise  expressly  provided  by  this  or  any  other  Act  the 

Aot  to  West-    law  relating  to  sheriffs,  inclusive  of  this  Act  and  of  the  law  relating  to 

W^Om^^  *^  the  election  of  members  to  serve  in  Parliament,  shall  extend  to  the 

Oounties  Palatine,  to  the  county  of  Westmoreland,  and  eaoh  oounty  in 

Wales  in  the  same  manner  in  all  respects  as  to  other  comities  in  England, 

and  the  respectiye  sheriffs  of  the  above-mentioned  coiCnties  shall  have 
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the  Hies  yomm,  dutiet,  JQriadiotion,  and  liabilities,  as  the  sheziff  of  any  fi0^51  VAm 
otber  ooanty  in  England.  <^  66* 

82.  One  sherifif  may  continue  as  heretofore  to  be  appointed  for  the   gkZIff  a^* 
ootinties  of  Oambridge  and  Huntingdon  as  if  they  were  one  ooanty.  1887^^ 

88.  (1.)  Nothing  in  this  Act  shall  affect  the  privilege  of  the  mayor,         — 1 
oommonalty,  and  citizens  of  the  city  of  London  to  elect  the  sheriff  of  Applioation  of 
Middlesex  and  sheriffs  of  London.  Act  to  Oam- 

(2.)    Unless  otherwise  directed  by  Order  of  Her  Majesty  in  Oouncil,  Huntibi^on. 
warrants  signifying  the  approval  by  Her  Majesty  of  the  election  of  the  Saving  for 
aherifif   of  Middlesex  and  sheriffs  of  London  shall  be  prepared  nnder  privileges  of 
the  seal  of  the  Ohanoellor  of  the  Exchequer  at  the  central  office  of  the  ^^^  ^^  ^^^^ 
Buprexne  Oonrt  of  Jndicatnre,  which  warrants  may  be  delivered  to  the  oFeleo^?  of 
said  sheriffs  or  their  duly  authorised  agents  without  fee  on  the  thirtieth  eberiib  of 
day  of  September  or  between  that  day  and  the  12th  day  of  November  in  Middleeez  tnd 
every  year,  and  an  entry  of  the  grant  of  such  warrants  shall  be  made  on  L<>ndoii. 
the  roll  of  the  court,  and  unless  such  warrant  be  stayed  by  order  of  Her 
Majesty  in  Ooandl  on  or  before  the  said  thirtieth  day  of  September,  the 
election  of  such  sheriff  or  sheriffs  shall  be  deemed  to  be  approved  by  Her 
Majesty.    * 

f  8.)  All  warrants  and  documents  relating  to  the  said  sheriff  or  sheriffs 
which  heretofore  have  been  filed  and  recorded  in  the  central  office  of  the 
Bapreme  Court  of  Judicature  shall  continue  to  be  so  filed  and  recorded. 

(4.)  Save  as  aforesaid  and  save  as  regards  the  maintenance  of  men 
servants  and  the  duration  of  office,  this  Act  shall  apply  to  the  sheriff  of 
Middlesex  and  sheriffs  of  London  in  like  manner  as  to  any  other  sheriff. 

84.  Where  a  lord  of  a  franchise  or  any  other  person  or  body  corporate  Appliofttion  of 
has  in  any  franohisei  that  is  to  say,  any  liberty,  hundred,  franchise,  or  Act  to  fran* 
other  part  of  a  county,  the  return  or  execution  of  writs,  or  any  other  of  ^^^^"^ 
the  privileges  or  duties  of  a  sheriff,  the  following  provisions  shall  apply 
to  such  lord,  person,  or  body  corporate  (in  this  Acfc  referred  to  as  the 
bailiff  of  a  franchise)^  that  is  to  say — 

(a.)  The  bailiff  of  a  franchise  shall  either  hold  the  office  himself,  or 
sball  put  in  bailiffs  having  land  in  the  bailiwick  sufficient  to 
answer  the  Queen  and  her  people,  and  shall  answer  for  such 
bailiffs;  and  every  such  last-mentioned  bailiff  shall  make  the 
like  declaration  as  an  under  sheriff ; 
{b.)  The  sheriff  of  the  county  within  which  such  franchise  is  situate 
shall  within  one  month  after  a  request  made  in  that  behalf  by 
such  lord  appoint  some  sufficient  deputy  at  such  cost  to  be 
paid  by  the  said  lord,  and  to  reside  at  such  convenient  place  in 
or  near  the  franchise,  as  may  be  appointed  from  time  to  time  by 
the  Lord  High  Ohanoellor  of  Great  Britain  and  the  Lord  Ohief 
Justice  of  England  or  one  of  them ; 
(c.)  Eveiy  deputy  so  appointed  shall  reside  at  the  said  place,  and,  in 
the  sheriff's  name,  shall  receive  and  open,  when  tendered  to  him, 
all  writs,  the  execution  or  return  of  which  belongs  to  the  bailiff 
of  the  franchise,  and  shall,  without  delay,  issue  to  the  said  bailiff 
under  the  seal  of  the  sheriff,  and  in  such  manner  and  form  as 
the  sheriff  himself  ought  to  do,  the  warrant  required  by  law  for 
the  due  execution  of  the  said  writs ; 
(d.)  The  bailiff  of  the  franchise  and  not  the  sheriff  shall  be  .liable  for 
the  non-execution,  mis-execution,  or  insufficient  return  of  any 
writs,  or  for  any  misconduct  in  the  performance  of  the  said 
office  or  for  any  breach  of  the  provisions  of  this  Act ;  and  any 
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fine  imposed  on  the  bailiff  of  the  fnnohiM  or  bifl  Kmiliff  « 
shall  notwithstanding  any  grant  be  paid  to  the  Orown  ;  and 

(e.)  AH  the  provisions  of  this  Act  (except  as  hereinafter   mentknied; 
and  eveiy  siudi  enactment  in  any  other  Act  as  reljitea   to  tk 
return  of  panels  or  juries,  or  to  the  due  ezeeatioii  of  any  wiii. 
or  to  the  taking  of  fees,  or  to  any  extortion  by  eheriffa  or  Ouii 
officers,  or  otherwise  to  the  office  and  duties  of  sheriffs  or  thar 
officers,  shall,  together  with  all  the  liabilities,  puniatunents,  and 
forfeitures   thereby  imposed,    extend    to  such    bailiff    of   tbs 
franchise  and  his  bailiffs  and  offioers  in  like  manner   as  if  ha 
and  they  were  a  sheriff  or  sheriff's  bailiffs  and  offioers  ;  proridai 
that  the  enactment  as  to  the  appointment  and  duration  of  offios 
of  a  sheriff  shall  not  apply,  and  such  bailiff  of  the    fraDchisf 
and  his  bailiff  shall  be  entitled  to  hold  his  office  as  longM 
he  would  have  been  entitled  if  this  proTision   had   not   besa 
enacted. 

(/)  In  the  case  of  the  non-return  of  a  writ,  if  the  sheriff  retoms  that 
he  has  delivered  the  writ  to  a  bailiff  of  a  franchise  the  sheriff 
shall  be  ordered  to  execute  the  writ  notwithstanding  the  said 
franchise ;  and  further  to  cause  the  bailiff  of  such  franchise  to 
attend  before  the  High  Oourt  of  Justice  and  answer  why  he  did 
not  execute  the  said  writ. 

85.  Every  baUiff  of  a  franchise  within  the  meaning  of  the  foregoizig 
provisions  of  this  Act,  who,  in  times  past,  has  been  used  or  ought  by 
himself  or  a  bailiff  to  attend  upon  justices  of  assize  or  of  gaol  deliveiy 
and  justices  of  the  peace  at  large  in  any  county  shall  continue  so  to  attend 
and  execute  all  writs  directed  to  him  for  the  administration  of  justice  in 
such  franchise,  and  shall  give  hb  attendance  upon  and  assistance  to  the 
sheriff  at  all  courts  of  gaol  delivery  from  time  to  time  for  the  exeenticB 
of  prisoners. 

86.  (1.)  The  sheriff  of  a  county  of  a  city  or  a  county  of  a  to?ni  other 
than  London  shall  continue  to  be  appointed  in  manner  provided  by  the 
Municipal  Corporations  Act,  1882,  and  shall  hold  office  for  the  teim 
in  that  Act  mentioned,  and  in  the  event  of  the  death  or  incapacity  of  s 
sheriff  so  appointed,  the  council  of  the  said  city  or  town  shall  fortiiwith 
appoint  another  fit  person  to  execute  the  office ; 

(2.)  A  person  may  be  appointed  to  be  such  sheriff  if  he  have  suffidsnt 
property,  whether  of  land  or  personalty,  to  answer  the  Queen  and  her 
people; 

(8.)  Every  such  sheriff  shall  perform  the  same  duties  as  heretofore,  and 
may  receive  such  fees  and  remuneration  out  of  the  borough  fund  or  other 
accustomed  fund  as  have  heretofore  been  accustomed  ; 

(4.)  Save  as  aforesaid  this  Act  shall  apply  to  a  sheriff  of  a  county  of  s 
dty  or  a  county  of  a  town  in  like  manner,  as  nearly  as  may  be,  as  it 
applies  to  the  sheriff  of  a  county,  and  any  jurisdiction  by  this  Act  vested 
in  the  justices  in  general  or  quarter  sessions  may  be  exercised,  so  far  si 
regards  constables,  by  the  council,  and  so  far  as  regards  other  matten  by 
the  recorder  of  the  said  city  or  town. 

87.  Nothing  in  this  Aot  shall  be  prejudicial  to  the  righta  of  the  Orowa 
in  right  of  the  Duchy  of  Oomwall,  or  to  the  Duke  of  Oorawall  when 
there  ia  a  Duke  of  OornwalL 

DefinUians  and  BepeaL 

88.  In  this  Act  unless  the  context  otherwise  requires — 
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The    expreaiion  **  the  Treasury  "  means  the  Commissioners  of  Her  60  4f  51  Yior. 
Majesty's  Treasury.  ^J^' 

The    expression  ''county",  means  a  county  at  large,  and  does  not  g/^^fiff'^ j^ci 
include  a  county  of  a  city  or  a  county  of  a  town.  1887.    ^ 

The  expression  '*  writ "  includes  any  process.  — -* 

The  expression  "  quarter  sessions  "  includes  general  sessions. 
89.   The  Acts  specified  in  the  Third  Schedule  to  this  Act  are  hereby  Repeal 
repealed  to  the  extent  in  the  third  column  of  the  said  schedule  mentioned. 
Provided  that — 

(1.)  This  appeal  shall  not  afifect, — 

(a.)  anything  duly  done  or  suffered  under  any  enactment  hereby 

repealed ;  or 
(b.y  any  right  acquired,  or  obligation  or  liability  incurred  under 

any  enactment  hereby  repealed ;  or 
(c.)  the  right  of  any  city  or  borough  under  any  charter ;  or 
(d,)  any  such  power,  right,  privilege,  obligation,  liability,  or  duty 
of  any  sheriff  or  officer  of  a  i3ieriff  as  exists  by  common  law 
at  the  passing  of  this  Act ;  or 
{e.)  any  penalty  or  punishment  incurred  in  respect  of  any  offence 

committed  against  any  enactment  hereby  repealed ;  or 
(/.)  any  legal  proceeding  or  remedy  in  respect  of  any  such  right, 
obli^tion,  liability,  power,  right,  privilege,  duty,  penalty 
or  punishment  as  aforesaid ;  and  any  such  legal  proceeding 
and  remedy  may  be  carried  on  and  had  as  if  this  Act  had 
not  been  passed ;  and 
(2.)  This  repeal  shall  not  revive  or  restore  any  jurisdiction,  office, 
duty,  franchise,  liberty,  custom,  privilege,  practice,  or  procedure, 
or  other  matter  or  thing  not  existing  or  in  force ;  and 
,  (8.)  Every  sheriff,  under  sheriff,  bailiff,  and  officer  holding  office  at 
the  passing  of  this  Act  shall  continue  to  hold  such  office,  and  be 
subject  to  be  discharged  therefrom  in  like  manner,  and  shall 
have  the  same  privileges,  and  be  subject  to  the  same   duties 
and  liabilities,  as  if  this  Act  had  not  passed ;  and 
(4.)  Any  warrant,  order,  rules,  or  other  matter  or  thing  made  in 
pursuance  of  any  enactment  hereby  repealed  shall  continue  and 
be  of  the  same  effect  as  if  made  in  pursuance  of  this  Act ;  and 
(5.)  Any  fees  or  poundage  authorised  to  be  taken  by  or  in  pursuance 
of  any  enactment  hereby  repealed  may  continue  to  be  taken  until 
altered  in  pursuance  of  this  Act, 
40.  (1 .)  Notwithstanding  the  repeal  of  any  enactment  by  this  Act  Saving  for 
every  court  leet,  court  baron,  law  diy,  view  of  frankpledge,  or  other  like  oonrti  leet,  *o. 
court  which  is  held  at  the  passing  of  this  Act  shall  continue  to  be  held 
on  the  days  and  in  the  places  heretofore  accustomed,  but  shall  not  have 
any  larger  powers,  nor  shall  any  larger  fees  be  taken  thereat  than  hereto- 
fore, and  any  indictment  or  presentment  found  at  such  court  shall  be 
dealt  with  in  like  manner  as  heretofore. 

(2.)  Where  any  enactment  repealed  by  this  Act  applied  to  any  coroner, 
escheator,  or  other  officer,  he  shall  continue  to  be  governed  by  such 
enactment  in  like  manner  as  if  it  had  not  been  repealed ;  provided  that 
any  enactment  of  this  Act  which  is  substituted  as.  regards  a  sheriff  or 
sheriff's  officer  for  the  enactment  so  repealed,  shall  apply  to  such  coroner, 
escheator;  or  offieer>  iu  lieu  of  the  enactment  so  repealedt 
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THIRD   SGBEDULB. 

Aon  BmuuD. 

iVoTe.— This  Schedule  is  to  be  reed  m  teferring  to  the  roTleed  editfon  of 
prepared  under  the  direction  of  the  Stfttate  Law  Oonunittee  in  ell  eewee   oi 
indaded  in  that  edition,  and  as  referring  in  the  ease  of  all  Acts  not  so  inelnded 
passed  before  the  reign  of  Geoige  the  First,  to  the  edition  prepared  under  ibe 
of  the  Record  OomnSssion. 

The  chapters  of  the  statutes  (before  the  division  into  separate  Aeta)  aro 
by  the  marginal  abstracts  given  in  those  editions. 

The  repeal  by  the  present  Act  of  a  part  of  a  statute  set  out  or  referred  to  ia  the 
of  the  translation  given  in  that  edition  is  to  operate  on  the  original  Latin  or   K< 
French,  of  which  the  translation  is  set  out  or  referred  to  as  if  the  original  itaolf 
like  manner  set  out  or  referred  to. 

A  description  or  oltation  of  a  portion  of  a  statute  Is  indnsive  of  the  worda 
other  part  first  and  last  mentioned,  or  otherwise  referred  to  as  forming  tho 
or  as  forming  the  end  of  the  portion  comprised  in  the  description  or 
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12  Edw.  1,  e.2, 
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12  Edw.  1    

(Stat.  Roth.) 
18  Edw.  1  (jSr/at.) 
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TtOe  or  Abbrerlated  Title. 


Porsuit  of  felons.     Punishment  for  ne- 
glect or  corruption  in  oflScers. 


Prisoners  snd  balL  Offenders  not  ball* 
able.  Offenders  bailable^  Penalty  for 
unlawful  mainprise.  Penalty  for  unjuft 
detention  of  prisoners. 

Extortion  by  the  King's  of&oen. 


Regulation  of  the  lurisdlotion  and  its 
division  into  counties,  &c.  Sheriffs  and 
other  officers  appointed. 

Of  the  oiBoe  of  Sheriff  in  Wales,  and  the 
manner  of  holding  courts. 

The  toum.  Articles  to  be  inquired  of. 
Franchises,  &c,  usurped.  Presentments 
of  tho  jury.  For  capital  offences.  For 
smaller  offences.  How  the  sheriff  shall 
proceed  on  presentments. 

Provisions  made  in  the  Exeheqner. 

Sheriffs  imprisoning  others  for  felony, 
&c,  without  an  inquest  ehidl  be  liable 
to  action  for  false  imprisonment 

How  writs  shall  be  delivered  to  the 
sheriffs  to  be  executed.  Remedy  for 
non^retnm  of  writ.  The  like  for  false 
returns.  The  like  where  a  liberty  is 
ntumed.  The  like  for  sheriff's  false 
retiims  or  issues.  What  shall  be  ao- 
oounted  issues.  Resistance  of  execu- 
tion of  process.    Punishment  thereof. 

Pl^as  of  the  Crown  » 


ConntT  court    Sheriff's  tonnu  View  of 
Frankpledge. 


The  whole  eluipitor«  ex- 
cept from  **  and  if  tlio 
sheriffs  eoronei*"*  to 
the  end  of  the  ebap- 
ter,  so  far  as  that 
portion  reUtea  to 
coroners. 
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£ir  as  it  Is  not  al» 

So  mueh  of  the  oha^ 
ter  as  rsiatas  to  a 
sheriff  or  any  oflloer 
of  a  sheriff. 

The  wholo  eh^tsr  ao 
far  as  rolatea  to 
sheriffii  and  baOift 
of  oommotes. 

Tho  whN^  ehaptor. 

Tho  whole  ohaptsr. 


Tho  whole  statuto. 
Th9  whole  chapter. 


The  whole  ohaptsr. 


So  far  as  it  rslatss  ts 
aoydieriffor  offissr 
of  aaherilt 

The  whole  chapter. 
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Title  or  AbbreTlAted  Title. 


Of  the  persons  to  be  chosen  sheriffs. 


The  stetute  of  sberlifs 


The  view  of  Frankpledge. 


Indiotment  shall  he  taken  by  indenture. 

The  statate  of  Lincoln,  9  Edw.  2,  oon- 
eeming  aheriffd,  &c.,  confirmed. 

The  statate  of  Westminster,  the  second, 
18  Edw.  1,  c.  89,  concerning  the  de- 
livery  of  writs  to  the  sheriff  confirmed. 

Handreds  and  wapentakes  shall  be  an- 
nexed to  connties  and  not  let  to  ferm. 

Sheriffs,  Ac.,  shall  have  safiScient  in  the 
county. 

Sheriilii  shall  be  appointed  annually  at 
the  Exchequer. 

Hundreds  and  wapentakes  shall  be  re- 
joined to  the  respective  counties ;  and 
be  fanned  at  the  ancient  rent  Out- 
riders, Ac,  abolished.  Only  one  bailiff 
errant  in  one  county.  Bailiwicks  in 
fee.  Who  shall  punish  offenders. 
Punishment  of  sheriff^  offending.  Loids 
of  hundreds  in  fee. 

Sheriffs  shall  be  removed  from  o£3ce 
yearly. 

Commissions  to  sheriffs  for  taking  in- 
quests to  indict  people  repealed  and 
prohibited. 

The  sheriff*s  tonm  shall  be  held  within 
the  month  after  E^terand  Michaelmas. 

No  sheriff  shall  be  re-elected  within 
three  years. 

Recital  of  the  statutes  against  the  con- 
tinuance of  sheriffs  in  their  office,  viz., 
14  Edw.  8,  St.  1,  o.  7  ;  42  Edw.  8,  c.  9 ; 
1  Ric.  2,  c  11  :  Recited  statutes  con- 
firmed :  Elxceptions,  London,  ^ 
Penalty  for  occupying  the  office  of 
sheriff  above  one  year  200^  per  annum. 
All  pardons  and  patents  made  to  the 
contrary,  void.    Action  for  the  penalty. 

No  sheriff  shall  let  his  county,  &c.,  to 
ferm.  No  sheriffs'  officers  or  bailiffs  shall 
be  returned  upon  inquests.  Such 
officers  shall  not  take  anything  of  per- 
sons arrested  for  ease  and  favour,  ^ 
Vees  on  arrests,  attachments,  ^.  No 
fee  for  returns  or  panels.  Fee  for  a  copy 
of  a  panel.  Sheriffs,  ftc,  shall  let  to 
bailall persons  arrested.  On  sureties; 
except  persons  in  execution.  Bow  the 
bond  shall  be  taken  on  such  bailing. 
The  conditions  thereof.  Bonds  in  other 
form  void.  Sheriffs  shall  make  depu- 
ties in  the  King's  courts.  Penalty  on 
offending  against  this  Act.    Justices  of 
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Extent  of  Bepeal. 


The  whole  chapter. 

The  whole  statute. 
The  whole  statute. 

The  whole  chapter. 
The  whole  chapter. 
The  whole  chapter. 

The  whole  chapter. 
The  whole  chapter. 
The  whole  chapter. 
The  whole  chapter. 


The  trhole  chapter. 
The  ^hole  chapter. 

The  whole  chapter. 
The  whole  ohapter. 
The  whole  chapter. 


The  whole  ohapter. 


60  &  51  Yiop. 
a  55. 

Sheriffk  Acii 
1887. 
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^  51  Vicr.        Sesalon  and 
p.  55*  GJiaptar. 


^iftAd,    23  Hen.  «.  o.  9 
1887,  (con/inuerf) 


1  Edw.  i,  0.  2.*. 
12  Edw.  i,  e.  1. 


17  Edw.  4,  0.  7. 


11  Hon.  7,  c.  15. 
19  Hod.  7,  o.  24. 

31  Hen.  8,  e.  20. 


37  Hen.  8,  e.  5. 


27  Hen.  8,  e.  24. 


27  Hen.  8,  e.  28. 


Tltte  or  AbloeTUted  Tille. 


assizea,  fto.,  may  im^nire  of  oifendera. 
Sheriffs  returning  cepi  oorpm»  or  recW-' 
dit  M  shall  be  chargeablo  with  the 
bodies.  Exoeption  for  the  warden  of 
the  Fleet,  Ao. 

Jostioes  of  peaoe  insesslons  shall  try  and 
determine  indietments  taken  in  sheriff^b 
tonms. 

Recital  of  the  statate  28  Hen.  8,  o.  7. 
Sheriffs  before  baring  their  writ  of  dis- 
charge may  return  write  during 
Michaelmas  term. 

Recital  of  st.  12  Edw.  4,  e.  1,  as  to  returns 
of  writs  by  sheriffs  going  out  of  ofBee, 
sheriff  may  return  writs  and  otherwise 
execute  ms  office  during  Michselmas 
and  HiUry  term  if  not  discharged. 

An  Act  against  sheriffs  and  under-sheriil^. 

The  shire  court  for  Sussex  shall  be  holden 
at  Obiohester  and  Lewes,  alternately. 

An  Act  that  the  Psidente  of  the  Kynges 
Gounsaile  thai  be  associate  with  the 
Ohauncdlor  and  Treasourer  of  Eng- 
londe  and  the  Keper  of  the  Kingea 
PriTie  Scale. 

An  Acte  for  makyng  of  Justices  of  peaoe 
fai  Wales. 


An  Acte  for  re-oontynuyng  of  certavne 
liberties  and  fnmcheses  heretofore  taken 
frome  the  Crowne. 

An  Acte  for  Ijawe  and  Justice  to  be 
ministred  in  Wales  in  like  fourme  as  it 
is  in  this  Realme. 


KzlentoC 


The  whole  ▲eC 
The  whole  statate. 

The  whole  diaptar. 


The  whole  Aet. 
Thewheia  Act. 


■0  far  SB 


two 
relatea  totibe 
of  aherifb. 


Section  two,  from  'cf 
Cheater  and  FBak* 
down  to  "  eomity  cf 
Qlamorgan**  the  wofds 
''at  Oaevdiir."'  the 
woida  *<into  every  il 
the  afbreaaid  Exehe- 
qneia,"  and  from  '^bI 
that  every  ahaciffil 
every  of  the  said 
ahiroa,**  to  the  end  cf 
the  seetion,  and  so 
mndi  of  seetioB  four  as 
relates  to  aaheril^ hie 
deputy,  or  minietani 

Seetion  aix,  aeeticn 
aevBP,  section  eight, 
seetion  twelve,  and 
aeotion  thirteen. 

Seetion  two,  from  "and 
that  the  shoriffi  coon- 
tie**  to  the  end  of  the 
section. 

Seetimi  three,  from 
«andthat  the  aheriff 
of  the  aaid  couitie" 
to  the  end  of  the  see- 
tion, except  so  Isr  as 
Tolatoa  to  oeobostofi 
and  coroners. 

Seetion  four,  fna 
*'and  that  ttie  shin 
eonrte**  to  the  end  «f 
the  aeotion. 

Section  five,  fram  "sai 
that  the  shhe  eooits* 
to  the  end  of  the 
section. 
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Sesaion  and 
Cbapter. 


Title  or  AbbrerUted  Tille. 


27  Hen.  8,  e.  26 
(eontinmd) 


dd  Hen.  8|  o.  15. 


84  ft  85  Hen.  8, 
0.26. 


1  Sdw.  6;  e»  19... 


2  &  8  Edw.  %  e. 

25. 
5  ft  6  Edw.  6,  e. 

26. 


1  Mir.  tt.  5y  e.  8. 


Extent  of  BepeaL 


50  ft  51  Tier, 
a  55. 


An  Acta  ooneerninge  certain  LordBhIppes 

imnslated  from  tbe  eonntie  of  Denbigh 

to  the  eonntye  of  Flyntthire. 
An  Acta  for  certafai  ordhuranees  hi  the 

Kinget  Meletty's  domynion  and  prinel- 

piOitie  of  Wales. 


An  Aote  for  eslgenta  and  proebunationa 
hi  Wales  and  in  the  eoonty  palentyne 
of  Ohestre  and  aDso  hi  the  dtle  of 
Chester. 


An  Aete  for  the  Kepinge  of  eonntie 
dayes. 

An  Aete  for  Writtes  npon  proolamationa 
and  ezigenta  to  be  entrant  within  the 
eonntye  palatyne  of  Lancaster. 


An  Acta  thai  shlrift  shall  not  be  jnstiees 
of  peace  during  that  ofiee. 


Section  six,  from  <«  and  ^*T^_^'^t 

that  the  eonntie  and  ^^^' 

shire   conrte**  to  the         "*"" 

end  of  the  section. 
Section    seyen,    from 

*'  and  that  the  eonntie 

or  shire  conrte**  te  the 

end  of  tlie  section. 
Section  eight,   except 

from  **  and  that  justice 

shall   be   ministered, 

need,   exercised,"   to 

the  end  of  the  section. 
Section   scTcnteen   so 

Isr  as  it   relates   to 

sheriflb  or  their  oiB- 

cere,    or   to  sheriib 

coarts  { and 
Section  eighteen,  down 

to   *^  Justices   of  the 

peace    of    the    said 

conn  W  of  Monmouth;*' 

and  from  "and  that 

erery  of  the  sherifib 

of  the  said  counties '^ 

down  to  ^'shires  be- 
fore the  same  justice," 

and  the  woids   "as 

weD  by  the  aforesaid 

sherift  as.** 
Section  one. 


Section  ten,  section 
twenty,  from  **  which 
eherifr*  to  end  of 
section.  Section 
twenty-two,  section 
twenty-six,  from 
"  Item,  that  CTerie  of 
tiie  saide  shtfiefs"  to 
the  end  of  the  section. 
Section  twenty-seren, 
section  twenl^-eight, 
section  twenty-nine, 
section  thirty,  and 
section  thirty-one. 

The  whole  Act  except 
so  much  of  sections 
one  and  three  as  re- 
lates to  outlawry  in 
eases  other  than  dyil 


The  whole  Act. 

The  whole  Act  except 
so  much  of  sections 
one  and  fite  as  re- 
lates to  outlawry  in 
other  than  dTil 


The  whole  Act. 
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Ai?PENDlS. 


fiO  &  51  Viop. 
0.  55. 


S<*B8ioii  and 
Chapter. 


Shtt^sAct,    6Eliz.c.  23. 

1887. 


27  Eliz.  0.  12. ... 
29E1JZ.C.  4.   ... 


43  Elis.  c  6. 


14  Ohas.  2,  e.  21 


7a;8WiU.  8,c. 
26. 


6  Anna,  o.  12  (a) 


6  Anne,  o.dl(6) 
6  Anne,  c.  41  (c) 

8  Geo.  1,  o.  15... 


Title  or  AbbrsTUted  Title. 


1  Geo.  2,  at. 
o.  5. 


13  Geo.  2,  0. 18. 


An  Acte  for  the  dae  ezecntion  of 
^rit  de  excommunicato  capiendo. 


the 


An  Acte  for  the  swearinge  of  under 
ahiroffea  and  other  under  officera  and 
mynisters. 

An  Acte  to  present  extoreion  in  Sherifih, 
under-aheriffa,  and  Bayli£Fea  of  Fraun- 
oheaiea  or  Libertyea  in  caaea  of  exe- 
cucion. 

An  Acte  to  avoide  trifling  and  friroliia 
auitea  in  law  in  Her  Majeatiea  courtea 
at  Weatm. 

An  Act  for  preventing  the  unneceaaary 
charge  of  aheriffea  and  for  eaae  in 
paasing  theire  accompta. 

An  Act  for  the  further  regulating  eleo- 
tiona  of  membera  to  aerre  in  Parlia- 
ment and  for  the  preyenting  irregular 
prooeedinga  of  aneriffa  and  other 
officera  in  the  electing  and  returning 
auch  membera. 

An  Act  for  rendring  more  effectual  an 
Act  paaaed  in  the  firat  year  of  Her 
Majeatiea  reign,  intituled  an  Act  for 
the  better  preventing  eacapea  out  of 
the  Queen*B  Bench  and  Fleet  priaona. 

An  Act  for  the  encouraging  the  dia- 
coTery  and  apprehending  6f  honae- 
breakera. 

An  Act  for  the  aeonrity  of  Her 
Majeaty^a  peraon  and  government  and 
of  the  aucceaaion  to  the  Grown  of 
Great  Britain  in  the  Proteatant  line. 

An  Act  for  the  better  regulating  the 
office  of  aheiiffa,  and  for  aacertaining 
their  feea,  and  t^e  feea  for  aueing  out 
their  patenta  and  paaaing  their 
accompta. 

An  Act  for  making  further  proviaiona 
to  enable  peraona  poaaeaaed  of  offlcea 
at  the  demise  of  His  late  Majeaty  to 
qualify  themaelveB  for  the  enjoyment 
of  auch  offices  and  for  altering  and 
explaining  the  Acta  of  Parliament 
therein  mentioned  in  relation  to  quali- 
fying peraona  for  continuing  in  officea, 
and  to  the  continuance  of  the  aheriffa 
of  the  county  of  Cornwall  and  county 
palatine  of  Chester,  and  several  other 
officera  therein  mentioned,  after  the 
demise  of  His  late  Majeaty,  hia  hdra 
and  aucceaaora;  and  for  continuing 
auch  lawa  aa  would  expire  at  the  end 
of  thia  aesaion  of  Parliament. 

An  Act,  the  title  of  which  begina  with 
the  worda  **  An  Act  to  continue  aeveral 
lawa  therein  mentioned;"  and  enda 
with  the  worda  "libertiea  and  fran- 
ehisea  as  have  commiaaiona  of  the 
peace  within  themaelvea.** 


Section  one  from  "  and 
if  af terwardea  iiahall 
or  maye  appeare"  te 
the  end  of  ue  aaetioo; 
and  aeetion  four. 

The  whole  Act  aa  far 
aa  unrepealed. 

The  whole  Aei. 


The  whole  Act  ao  far 
aa  unrepealed. 

The  whole  Act  ao  far 
aa  unrepealed. 


Section  eight. 


Section  fire. 


The  whole  Act  ao  far 
aa  unrepealed. 


So   much    of 
eight   aa    xelatea    t» 

aheriffa. 

The  whole  Act  ao  far 
aa  it  ia  nnrapealad 
except  aection  twelve. 


So  mueh  of  aeetaon 
aeven  aa  relatea  to 
any  sheriff. 


Section  aix. 


(a)  5  &  6  Anne,  in  Ruff.        (6)  5  A  C  Anne,  in  Ruff.         (c)  c  7,  in  Ruff. 


A^:tBKDIX. 


Sesaion  and 
Cluilrtar. 


20  Geo.  2, 0.  87 
24  Geo.  2,  c.  48. 
32  Goo.  2,  0. 28. 


4  Geo.  4,  e.  87... 


3A4Wfll.4,o. 
42. 

8  A  4  wm.  i,  0. 

99. 


6  &  7  Win.  4^  €. 
19. 

7Wm.4*l 
Viet.  0.55. 

5&6Viok.e.9a 


8  4  9  Tlet.  e.  11. 

9  4  10  Ylot.  e. 
44. 


18  4  14  Viet  €. 
80. 

22  A  28  Viet.  o. 
2L 


22ftS8  Viok  e. 
82. 

28&29  Viet  o. 
104. 


Title  or  AbbrerUted  Title. 


An  Act  for  the  ease  olaheriflFs  with 
regard  to  the  return  of  process. 

An  Act  for  the  abbreviation  of  Michael- 
mas term. 

An  Act  for  relief  of  debtors  with 
respect  to  the  imprisonment  of  thehr 
persons  and  to  oblige  debtors  who  shall 
continne  in  execntfen  in  prison  beyond 
a  certain  time  and  for  sums  not  exceed- 
hig  what  are  mentioned  in  the  Act  to 
muLe  discovery  of  and  deliver  npon 
oath  their  estates  for  their  cieditors' 
benefit. 

An  Act  to  amend  an  Act  for  the  more 
speedy  retnm  and  levying  of  fines, 
penalties,  and  forfeitores  and  recogni- 
sances estreated. 


An  Act  for  the  further  amendment  of 
the  law  and  the  better  advancement  of 
Justice. 

An  Act  for  facilitating  the  appointment 
of  sheriffs,  and  the  more  effectnid 
andit  and  passing  of  their  aooonnts; 
and  for  the  more  speedy  letnm  and 
reeoTcry  of  fines,  issues,  forfeited 
recognisances,  penalties,  and  deodands ; 
and  to  abolish  certain  offices  in  tiie 
Oonrt  of  Exchequer. 


An  Act  for  separating  the  palatine  Juris- 
diction of  the  county  palatine  of 
Durham  from  the  bishopric  of  Durham. 

An  Act  for  belter  regulating  the  fees 
payable  to  sheriffs  upon  the  execution 
of  dTil  process. 

An  Act  to  amend  the  laws  concerning 
prisons. 


An  Act  for  assigning  sheriffs  in  Wales. 

An  Act  to  remove  doubts  as  to  the  elec- 
tion of  msmbers  to  serve  in  Purlin* 
ment  for  the  county  of  Chester,  the 
boroughs  situate  tberein,  and  for  the 
county  of  tbe  city  of  Chester. 

An  Act  to  provide  for  the  appointment 
of  sheriff  of  the  county  of  West- 
morelaad. 

An  Act  to  regulate  the  oflkse  of  Queen's 
Remembrancer  and  to  amend  the 
practice  and  procedure  on  the  Revenue 
side  of  the  Court  of  Exchequer. 

An  Act  to  amend  the  law  concerning 
the  police  in  counties  and  boroughs  in 
England  and  Wales. 

The  Crown  Suits,  Ac,  Act,  1865. 


Extent  of  Bepeal. 


The  whole  Aot 

Seotion  twelve. 

Sections  one  to  four, 
and  so  much  of 
sections  eleven  and 
twelve  as  relate  to 
sheriffs  and  their 
officers. 


Section  one  from  ''and 
such  sheriff,  bailiff  or 
other  oflker  is  hereby 
authorised  and  re- 
quired on  quitting  his 
office*'  to  <*duly 
authorised  to  pass 
the  same";  and 

Section  four. 

Section  twenty. 


Sections  two  to  seven, 
nine  to  eleven,  so 
much  of  sections 
thirty-nine  and  forty 
as  relates  to  the  por- 
tions repealed  by  this 
Act,  also  section  forty 
from  «*  but  that  the  " 
to  end  of  section  and 
the  Schedule, 

Section  two. 


The  whole  Act  so  far 
as  unrepealed. 

Section  thirty*one  so 
far  as  relates  to 
sheriffs  and 
offloers. 

The  whole  Ast 

The  whole  Act. 


50  &  61  Yioi. 
0.  55. 

Bherifft  Act^ 
1887. 


The  whole  Act. 


Sections  twenty-eight, 
twenty-nine,  and 
forty-two. 

Section  eighteen. 


Seotion  twenty -five* 


xl 


APPENDIX. 


50&51  Vict. 
0,  55. 

Settnion  and 
Chapter. 

TiUe  or  AbbrevUted  Title. 

Ezteoft  of  Bcpwl 

Sheriffs  Act f 

28  ft  29  Yiot.  0. 

The  Prison  Act,  1865. 

SecUone  fift7-iiiiie,aBl 

1887. 

126. 

sixty. 

■ 

40  ft  41  Viet.  0. 

The  Prison  iict,  1877. 

Sections  thirty-one  ael 

21. 

thirty-two. 

42  ft  48  Viet.  e. 

The  Spring  Assizes  Act,  1879. 

Section  three  downte 

1. 

"  had  not  pemieif." 

44  ft  45  Vict  c 

The  Sapreme  Conrt  of  Jadioatare  Act, 

Section  sixteen. 

68. 

1881. 

85  ft  36  Vict. 
0.76— 49ft  50 
Vict.  c.  40— 44 
ft  45  Vict  c. 
26. 


Short  title.' 

Application  of 
Act 


Penalty  for 
f  orgexT  of,  or 
false  declara- 
tion as  to 
certificate. 


COAL  MINES  REGULATION  ACT,  1887. 

60  &  51  ViOT.  CAP.  58. 

An  Act  to  consolidate  with  amendments  the  Coal  Mines  Acts,  1872  and 
1886,  and  the  Stratified  Ironstone  Mines  {Gunpowder)  Act,  1881. — 
116th  September,  1887.] 

Whereas  it  is  expedient  to  repeal  and  re-enact  with  amendments  tiia 
Goal  Mines  Acts,  1872  and  1886,  and  the  Stratified  Ironstone  Ifines 
(Gunpowder)  Act  1881 : 

Be  it  therefore  enacted  by  the  Queen's  most  Excellent  Majesty,  by  and 
with  the  advice  and  consent  of  the  Lords  Spiritual  and  Temporal,  and 
Gommons,  in  this  present  Parliament  assembled,  and  by  the  authority  of 
the  same,  as  follows : 

Preliminary, 

1.  This  Act  may  be  dted  as  "The  Goal  Mines  Begulation  Act,  1887." 

8.  This  Act  shall  apply  to  mines  of  coal,  mines  of  stratified  ironstone, 

mines  of  shale,  and  mines  of  fire-clay ;  and  in  this  Act^  unless  the  context 

otherwise '  reC[uires,  the  word  *'  mine  "  means  a  mine  to  whicU  this  Aci 

applies.  • 

82.  Every  person  who  commits  any  of  the  following  offences ;  that  is 
to  say, 
(1.)  Forgesi  or  counterfeits,  or  knowingly  makes  any  false  statem^t  in 
any  certificate  of  competency  nnder  this  Act,  or  in  any  certificata 
of  service  granted  under  this  Act  or  any  Act  repealed  by  this  Aet^ 
or  any  official  copy  of  any  such  certificate ;  or 
(2.)  Knowingly  utten  or  uses  any  such  certificate  or  copy  which  Has 
been  forged  or  counterfeited  or  contains  any  false  statement ;  or 
(3.)  For.  the  purpose  of  obtaining,  for  himself  or  any  other  perBcn, 
employment  as  a  certificated  manager  or  under-manager,  or  the 
grant,  renewal,  or  restoration  of  any  certificate  under  this  Act,  or 
a  copy  thereof,  either 
(a),  makes  or  gives  any  declaration,  representation,  statement,' or 

evidence  which  is  false  in  any  particular,  or 
((.)  knowingly  utters,  produces,  or  makes  use  of  «ny  such  dedaAu 
tion,  representation,  statement,  or  evidence,  or  any  document 
containing  the  same, 
shall  be  guilty  of  a  misdemeanour,  and  be  liable  on  conviction  to  impriaoD- 
ment  for  a  term  not  exceeding  two  years,  with  or  without  hard  labour. 
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60.   Where  a  person  who  is  an  owner,  agent,  manager,  or  nnder  manager  50  k  51  Vior. 
of  or  a  person  employed  in  or  about  a  mine  is  gnilty  of  any  offence  against        ^  ^^' 
this  Act  which,  in  the  opinion  of  the  conrt  that  tries  the  case,  is  one    CfST^-f^ 
whioh   was  reasonably  cidoalated  to  endanger  the  safety  of  the  persons     jugulatum 
ennployed  in  or  about  the  mine,  or  to  cause  serious  personal  injury  to  any    Actj  1887. 
of  saoh  persons,  or  to  cause  a  dangerous  accident,  and  was  committed        i — 
wilf ally  by  the  personal  act,  personal  default,  or  personal  negligence  of  ImpriBODmeni 
the   person  accused,  such  person  shall  be  liable,  if  the  court  is  of  opinion  i^i^teii. 
that  a  fine  will  not  meet  the  dnmmstanoes  of  the  case,  to  imprisonment^  dangering  Ufa 
with  or  without  hard  labour,  for  a  period  not  exceeding  three  months.       or  limb. 

68.  (1.)  Nothing  in  this  Act  shall  prerent  any  person  from  bong  SaTingforpro- 
indicted  or  liable  under  any  other  Act  or  otherwise  to  any  other  or  higher  eeedingsnnder 
penalty  or  punishment  than  is  prorided  for  any  offence  by  this  Act,  so,  other  Acts. 
nowever,  that  no  person  be  punished  twice  for  tiie  same  offence. 

*  (2.)  B  the  court  before  whom  a  person  is  charged  with  an  offence 
under  this  Act  think  that  proceedings  ought  to  be  taken  a^[ainst  such 
person  for  such  offence  under  any  other  Act  or  otherwise,  the  court  may 
adjoam  the  case  to  enable  such  proceedings  to  be  taken. 
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An  Ad  to  consolidate  the  Law  relating  to  Coronera.^^Uth  September, 

1887.] 

PrMmnary* 

1.  This  Act  may  be  cited  as  '*  The  Goronen  Act^  1887."  Short  title. 

2.  This  Act  shall  not  apply  to  Scotland  or  Ireland.  Extent  of  Aet 

Part  L— Law  of  Ooboiosbs* 

InqutsL 

'  8.  (1.)  Where  a  coroner  is  informed  that  the  dead  body  of  a  penon  is  Sommoniag 
lying  within  his  juriBdiction,  and  there  is  reasonable  cause  to  suspect  that  ^^  ■wearing 
such  person  has  died  either  a  tiolent  or  an  imnatural  death,  or  has  died  a  ^'  ^^^  ^ 
sudden  death  of  which  the  cause  is  unknown,  or  that  such  person  has  died  ^^''^'"^* 
in  prison,  or  in  such  place  or  under  such  circumstances  as  require  an 
inquest  in  pursuance  of  any  Act,  the  coroner,  whether  the  cause  of  death 
arose  within  his  jurisdiction  or  not,  shall,  as  soon  as  practicable,  issue  his 
warrant  for  summoning  not  less  than  twelve  nor  more  than  twenty-three 
good  and  lawful  men  to  appear  before  him  at  a  specified  time  and  place, 
Uiere  to  inquire  as  jurors  touching  the  death  of  such  person  as  aforesaid. 

(2.)  Where  an  inquest  is  held  on  the  body  of  a  prisoner  who  dies 
within  a  prison,  an  officer  of  the  prison  or  a  prisoner  therein  or  a  person 
engaged  in  any  sort  of  trade  or  dealing  with  the  prison  shall  not  be  a  juror 
on  such  inquest. 

(8.)  When  not  less  than  twelve  jurors  are  assembled  they  shall  be  sworn 
by  or  befoM  the  coroner  diligently  to  inquire  touching  the  death  of  the 
person  on  whose  body  the  inquest  is  about  to  be  held,  and  a  true  verdict 
to  give  according  to  the  evidence. 

4.  (1.)  The  coroner  and  jury  shaU,  at  the  first  sitting  of  the  inquest,  FroceediDgs  at 
view  the  body,  and  the  coroner  shall  examine  on  oath  tcmching  the  death  inqnwl^Evi- 
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all  persons  who  tender  their  evidence  respecting  the  facts  and  all  penoBS 
having  knowledge  of  the  facts  whom  he  thinks  it  expedient  to  ezanuBa 

(2.)  It  shall  be  the  duty  of  the  coroner  in  a  case  of  murder  or  man- 
slaughter to  put  into  writing  the  statement  on  oath  of  those  who  knov 
the  facts  and  drcumstanoes  of  the  case,  or  so  much  of  such  atatemeni  as 
is  material,  and  any  such  deposition  shall  be  signed  by  the  witness  sad 
also  by  the  coroner. 

(3.)  After  viewing  the  body  and  hearing  the  evidence  the  juxy  ahsU 
give  their  verdict,  and  certify  it  by  an  inquisition  in  writing,  settisg 
forth,  so  far  as  such  paxticularB  have  been  proved  to  them,  who  the 
deceased  was,  and  how,  when,  and  where  the  deceased  came  bj  his 
death,  and  if  he  came  by  his  death  by  murder  or  manslaughter,  the 
persons,  if  any,  whom  the  jury  find  to  have  been  guilty  of  such  murder  or 
manslaughter,  or  of  being  accessories  before  the  fact  to  such  murder. 

(4.)  They  shall  also  inquire  of  and  find  the  particulars  for  the  tinis 
being  required  by  the  Registration  Acts  to  be  registered  oonoermng  As 
death. 

(5.)  In  case  twelve  at  least  of  the  juxy  do  not  agree  on  a  verfid^  ths 
coroner  may  adjourn  the  inquest  to  the  next  sessions  of  oyer  and  terminer 
or  gaol  delivery  held  for  the  county  or  place  in  which  the  inquest  is  held, 
and  if  after  the  jury  have  heard  the  charge  of  the  judge  or  cornmisrioner 
holding  such  sessions,  twelve  of  them  fful  to  agree  on  a  verdict,  the  juxy 
may  be  discharged  by  such  judge  or  commissioner  without  giving  a 
verdict. 

5.  (1.)  Where  a  coroner's  inquisition  charges  a  person  with  the 
offence  of  murder  or  of  manslaughter,  or  of  being  accessory  before  the 
fact  to  a  murder  (which  latter  offence  is  in  this  Act  included  in  the 
expression  "  murder "),  the  coroner  shall  issue  his  warrant  for  arresting 
or  detaining  such  person  (if  such  warrant  has  not  previously  been  issued) 
and  shall  bind  by  recognisance  aU  such  persons  examined  before  him  as 
know  or  declare  anything  material  touching  the  said  offence  to  appear  at 
the  next  court  of  oyer  and  terminer  or  gaol  delivery  at  which  the  trial  k 
to  be,  then  and  there  to  prosecute  or  give  evidence  against  the  person  so 
charged. 

(2.)  Where  the  offence  is  manslaughter,  the  coroner  may,  if  he  thinks 
fit,  accept  bail  by  recognisance  with  sufficient  sureties  for  the  aj^pearanoe 
of  the  person  charged  at  the  next  court  of  oyer  and  terminer  or  gaol 
delivery  at  which  the  trial  is  to  be,  and  thereupon  such  person  if  in  the 
custody  of  an  officer  of  the  coroner's  court  or  under  a  warrant  of  com* 
mitment  issued  by  such  coroner  shall  be  discharged  therefrom* 

(8.)  The  coroner  shall  deliver  the  inquisition,  deposition,  and  recog- 
nisances, with  a  certificate  under  his  hand  that  the  same  have  been  takoi 
before  him,  to  the  proper  officer  of  the  court  in  which  the  trial  is  .to  be^ 
before  or  at  the  opening  of  the  court. 

6.  (1.)  Where  Her  Majesty's  High  Oourt  of  Justice,  upon  -appUcation 
made  by  or  under  the  authority  of  the  Attorney-General,  is  satisfied 
either— 

(a.)  that  a  coroner  refuses  or  neglects  to  hold  an  inquest  which  oo^t 
to  be  held ;  or 

{b»)  where  an  inquest  has  been  held  by  a  coroner  that  by  reason  of 

fraud,  rejection  of  evidence,  irregularity  of  proceedings,  insuffi* 

ciency  of  i&quir)r,  or  otherwise,  it  is  necessary  or  desiiable,  in 

the  interests  of  justice,  that  another  inquest  should  be  held* 

the  court  may  order  an  inquest  to  be  held  touching  the  said  death,  and 
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may,  if  the  court  think  it  jast,  order  the  said  coroner  to  pay  snch  costs  50  d;  51  Vior. 
of  and  incidental  to  the  application  as  to  the  court  may  seem  just,  and        a  71. 
"where  an  inquest  has  been  already  held  may  quash  the  inquisition  on  /x^'"'^'  a  ^ 
that  inquest.  ^%7, 

(2.)  The  court  may  order  that  such  inquest  shall  be  held  either  by        ' 

the  said  coroner,  or  if  the  said  coroner  is  a  coroner  for  a  county,  by  any 
other  coroner  for  the  county,  or  if  he  is  a  coroner  of  a  borough  or  for  a 
franchise,  then  by  a  coroner  for  the  county  in  which  such  borough  or 
^  franchise  is  situate,  or  for  a  county  to  which  it  adjoins,  and  the  coroner 

&  ordered  to  hold  the  inquest  shall  for  that  purpose  have  the  same  powers 

*  and  jurisdiction  as,  and  be  deemed  to  be,  the  said  coroner. 

*  (8.)  Upon  any  such  inquest,  if  the  case  be  one  of  death,  it  shall  not 
>'  be  necessary,  unless  the  court  otherwise  order,  to  view  the  body,  but,  save 
B  as  aforesaid,  the  inquest  shall  be  held  in  like  manner  in  all  respects  as 
'            any  other  inquest  under  this  Act. 

1  (4.)  Any  power  vested  by  this  section  in  Her  Majesty's  High  Court  of 

Justice  may,  subject  to  any  rules  of  court  made  in  pursuance  of  the 

8  Supreme  Court  of  Judicature  Act,  1875,  and  the  Acts  amending  the 

same,  be  exercised  by  any  judge  of  that  court. 

!  7.  (1.)  The   coroner  only  within  whose  jurisdiction   the  body  of  a    oaljuri»- 

E  person  upon  whose  death  an  inquest  ought  to  be  holden  is  lying  shall  diotion  of 

hold  the  inquest,  and  where  a  body  is  found  dead  in  the  sea,  or  any  creek,  coroner. 

r  river,  or  navigable  canal  within  the  flowing  of  the  sea  where  there  is  no 

deputy  coroner  for  the  jurisdiction  of  the  Admiralty  of  England  the 
inquest  shall  be  held  only  by  the  coroner  having  jurisdiction  in  the  place 

K  where  the  body  is  first  brought  to  land. 

(2.)  In  a  borough  with  a  separate  court  of  quarter  sessions,  no  coroner, 

;  save  as  is  otherwise  provided  by  this  Act,  shall  hold  an  inquest  belonging 

;  to  the  office  of  coroner,  except  the  coroner  of  the  borough,  or  a  coroner  or 

deputy  coroner  for  the  jurisdiction  of  the  Admiralty  of  England. 

f  (8.)  In  a  borough  which  has  not  a  separate  court  of  quarter  sessions  no 

coroner,  save  as  is  otherwise  provided  by  this  Act,  shall  hold  an  inquest 
belonging  to  the  office  of  coroner  except  a  coroner  for  the  county,  or  a 
coroner  or  a  deputy  coroner  for  the  jurisdiction  of  the  Admiralty  of 
England. 

LiabilUiea  of  Coroner. 

8.  (1.)  The  Lord  Chancellor  may,  if  he  thinks  fit,  remove  any  coroner  Removil  and 
from  his  office  for  inability  or  misbehaviour  in  the  discharge  of  his  duty,    punishment 

(2.)  A  coroner  who  is  guilty  of  extortion  or  of  corruption  or  of  wilful  ®'  «>«»»• 
neglect  of  his  duty  or  of  misbehaviour  in  the  discharge  of  his  duty  shall 
be  guilty  of  a  misdemeanour,  and  in  addition  to  any  other  punishment 
may,  unless  his  office  of  coroner  is  annexed  to  any  other  office,  be 
adjudged  by  the  court  before  whom  he  is  so  convicted  to  be  removed 
from  his  office,  and  to  be  disqualified  for  acting  as  coroner,  and  if  he  is  a 
ooroner  for  a  countyj  a  writ  shall  issue  for  an  election  of  another  coroner, 
and  if  he  is  a  coroner  of  a  borough,  the  council  of  the  borough,  and  if  he 
ifi  a  coroner  for  a  franchise,  the  lord  or  other  person  or  persons  entitled 
to  the  appointment  of  the  coroner,  shall  forthwith  proceed  to  appoint 
another  coroner  as  in  the  case  of  any  other  vacancy. 

9.  If  a  ooroner  fails  to  comply  with  the  provisions  of  this  Act  with  Fine  on 
respect  to  the  delivery  of  the  inquisition,  or  to  the  taking  and  delivery  of  ooroner  for 
the  depositions  and  recognisances,  in  the  case  of  murder  or  manslaughter,  ^q^^^i)^ 
the  court  to  whose  officer  the  inquisition,  depositions,  and  recognisances  depositions, 
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ongbt  to  have  been  delivered  may,  upon  proof  of  the  said  non-coTnpRant». 
in  a  summary  manner,  impose  sncb  fine  upon  tbe  coroner  as  to  the  ooott 
seems  meet. 

10.  (1.)  A  coroner  shall  not  by  himself  or  his  partner,  directly  oris* 
directly,  aet  as  solicitor,  in  the  prosecution  or  defence  of  a  peraoti  for  aa 
offence  for  which  such  person  is  charged  by  an  inquisition  taken  beiiQii 
him  as  coroner,  whether  such  person  is  tried  on  that  inquisition  or  oo  aiif 
bill  of  indictment  found  by  a  grand  jury. 

(2.)  If  a  coroner  acts  in  contravention  of  this  section,  he  shall  be  deoned 
guilty  of  misbehaTiour  in  the  discharge  of  his  duty. 

(3).  Moreover,  the  court  before  whom  such  person  is  tried  may  impose 
on  a  coroner  appearing  to  the  court  to  act  in  contravention  of  ihu  sectioa 
such  fine  not  exceeding  fifty  pounds  as  to  the  court  seems  fit, 

PabT  n. — SUPPLmBNTAU 

Procedure* 

Enactments  18.  The  following  enactments  shall  be  made  with  respect  to  proeedom 

toMwaaJ***     *^  coroners*  inquests : 

at^ibqmtiu         (^*)  ^®  inquisition  shall  bounder  the  hands,  and  in  the  case  of  murder 

or  manslaughter  also  under  the  seals,  of  the  juron  who  oonenr  in 
the  verdict,  and  of  the  coroner : 
(2.)  An  inquisition  need  not,  except  in  the  case  of  murder  or  maa- 
slauffhter,  be  on  parchment,  and  may  be  written  or  printed,  or 
partly  written  and  partly  printed,  and  may  be  in  the  form  con- 
tained in  the  Second  Bdliedule  to  this  Act,  or  to  the  like  effiact^ 
or  in  such  other  form  as  the  Lord  Ohancellor  from  time  to  time 
prescribes,  or  to  the  like  effect,  and  the  statements  therein  may 
be  made  in  concise  and  ordinary  language. 
(8.)  The  coroner  after  the  termination  of  an  inquest  on  any  deatH  shall 
send  to  the  registrar  of  deaths  whose  duty  it  is  by  law  to  register 
the  death  such  certificate  of  the  finding  of  the  jury  and  within 
such  time  as  is  required  by  the  Begistration  Acts. 
(4.)  The  coroner  shall  cause  recognisances  taken  before  him  from  a  per* 
son  charged  by  an  inquisition  with  manslaughter  to  be  taken,  so 
far  as  circumstances  admit,  in  one  of  the  forms  contained  in  the 
Second  Schedule  to  this  Act  or  in  such  other  forms  as  the  Lord 
Chancellor  from  time  to  time  prescribes,  and  shall  give  notioe  of 
the  recognisance  to  every  person  bound  thereby. 
(5.)  A  person  charged  by  an  inquisition  with  murder  or  manslaughier 
shall  be  entitled  to  have  from  the  person  having  for  the  time 
being  the  custody  of  the  inquisition  or  of  the  depositions  of  the 
witnesses  at  the  inquest,  copies  thereof  on  payment  of  a  reason* 
able  sum  for  the  same,  not  exceeding  the  rate  of  three  half-penee 
for  every  folio  of  ninety  words. 
(6.)  A  coroner,  upon  holding  an  inquest  upon  any  body,  may,  if  he 
thinks  fit  after  view  of  the  body,  by  order  under  his  hand,  autho* 
rise  the  body  to  be  buried  before  verdict  and  before  registry  of  the 
death,  and  shall  deliver  such  order  to  the  relative  or  other  person 
to  whom  the  same  is  required  by  the  Begistration  Acts  to  be 
delivered ;  but,  except  upon  holding  an  inquest,  no  order,  warrant, 
or  other  document  for  the  burial  of  a  body  shall  be  given  by 
the  coroner. 

Attendance  of      19,  (1.)  Where  a  person  duly  summoned  as  a  juror  at  an  inquest  does 

71^1^^  not  after  being  openly  called  three  times  appear  to  such  summooSi 
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or  appearing,  refnaes,  without  reagonable  exoiue,  to  nBrre  as  a  j60  fc  51  Vior. 
jaror,  the  coroner  may  impose  on  snoh  person  a  fine  not  exceeding       ^  71. 

five  pounds.  Conmarg  Act 

(2.)  Where  a  person  duly  summoned  to  give  evidence  at  an  inquiry        i^j^     * 
does  not,  after  being  openly  called  three  times,  appear  to  such  summons,        — ^ 
or  appearing,  refuses  without  lawful  excuse  to  answer  a  question  put  to 
him,  the  coroner  may  impose  on  such  person  a  fine  not  exceeding  forty 
shillings. 

(8.)  Any  power  by  this  Act  vested  in  a  coroner  of  imposing  a  fine 
on  a  juror  or  witness,  shall  be  deemed  to  be  in  addition  to  and  not  in 
derogation  of  any  power  the  coroner  may  possess  independently  of  this 
Aot,  for  compelling  any  person  to  appear  and  give  evidence  before  him  on 
any  inquest  or  other  proceeding,  or  for  punishing  any  person  for  contempt 
of  court  in  not  so  appearing  and  giving  evidence,  with  this  qualification, 
that  a  person  shall  not  be  fined  by  ihe  coroner  under  this  Act,  and  also 
l>e  punished  under  the  power  of  a  coroner  independently  of  this  Act. 

(4.)  Where  a  coroner  imposes  a  fine  upon  a  person,  he  shall  sign  a 
certificate  describing  such  person  and  stating  the  amount  of  the  fine 
imposed  and  the  cause  of  the  fine,  and  shall  send  such  certificate  to  the 
clerk  of  the  peace  for  the  county  or  place  in  which  such  person  resides  on 
or  before  the  first  day  of  the  quurter  sessions  then  next  ensuing,  and  shall, 
twenty-four  hours  at  the  least  before  that  day,  cause  a  copy  of  such 
certificate  to  be  served  upon  the  person  fined  by  leaving  it  at  his  resi* 
denoe,  and  the  derk  of  the  peace  shall  copy  every  fine  so  certified  on  the 
roll  on  which  fines  and  forfeitures  imposed  at  the  said  quarter  sessions 
are  copied,  and  the  same  shall  be  estreated,  levied,  and  applied  in  like 
manner  and  subject  to  the  like  powers,  provisions,  and  penalties  in  all 
respects  as  if  such  fine  had  been  part  of  the  fines  imposed  at  the  said 
quarter  sessions. 

(5.)  Where  a  recognisance  is  forfeited  at  an  inquest  held  before  a 
coroner,  the  coroner  shall  proceed  in  like  manner  under  this  section  as  if 
he  had  imposed  a  fine  under  this  section  upon  the  person  forfeiting  that 
recognisance,  and  the  provisions  of  this  section  shall  apply  accordingly. 

20.  (1.)  If  in  the  opinion  of  the  court  having  cognisance  of  the  case  Inquisition  to 
an  inquisition  finds  sufficiently  the  matters  required  to  be  found  thereby,  ^  amended 
and  where  it  charges  a  person  with  murder  or  manslaughter  sufficiently  *°^  ?*^  ^ 
designates  that  person  and  the  offence  charged,  the  inquisition  shall  not  defects, 
be  quashed  for  any  defects,  and  the  court  may  order  the  proper  officer  of 
the  court  to  amend  any  defect  in  the  inquisition,  and  any  variance 
oecurring  between  the  inquisition   and  the  evidence  offered  in  proof 
thereof,  if  the  court  are  of  opinion  that  such  defect  or  variance  is  not 
material  to  the  merits  of  the  case,  and  that  the  defendant  or  person 
traversing  the  inquisition  cannot  be  prejudiced  by  the  amendment  in 
his  defence  or  traverse  on  the  merits,  and  the  court  may  order,  the  amend- 
ment on  such  terms  as  to  postponing  the  trial  to  be  had  before  the  same 
or  another  jury  as  to  the  court  may  seem  reasonable,  and  after  the 
amendment  the  trial  shall  proceed  in  like  manner,  and  the  inquisition, 
verdict,  and  judgment  shall  be  of  the  same  effect,  and  the  record  shall  be 
drawn  up  in  the  same  form,  in  all  respects  as  if  the  inquisition  had 
originally  been  in  the  form  in  which  it  stands  when  so  amended. 

(2.)  For  the  purpose  of  any  such  amendment  the  court  may  respite 
any  of  the  recognisances  taken  before  the  coroner,  and  the  persons  bound 
by  such  recognisances  shall  be  bound  without  entering  into  any  fresh 
recognisances  to  appear  and  prosecute,  give  evidence,  or  be  tried  at  the 
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50  Sf  51  Vior.  time  and  place  to  which  the  trial  is  postponed,  as  if  ihay  were  onginiil^ 
0.  71.        bound  by  their  recognisapces  to  appear  and  prosecate,  give  eTid^oee,  s 

iarm^Att    ^  ^^^  ^^  ^^^  *^°^®  ^"^  place. 
1887. 
—  Medical  Witnesses  and  Post-mortem  Examinations. 

Power  of  21.  (1.)  Where  it  appears  to  the  coroner  that  the  deceased  was  aitesM 

coroner  to        at  his  death  or  during  his  last  illness  by  any  legally  qualified  medkal 

medicarwit-     P^CKititioner,  the  coroner  may  summon   such  practitioner  as  a  witDesi; 

nespes  and  to  ^^^  ^^  ^t  appears  to  the  coroner  that  the  deceased  person  was  not  attended 

diraot  per-       at  his  death  or  during  his  last  illness  by  any  legally  qualified  medieal 

formance  of     practitioner,    the   coroner  may   summon   any   legally   qualified   medieal 

examT^ti*"    practitioner  who  is  at  the  time  in  actual  practice  in  or  near  the  place 

where  the  death  happened,  and  any  such  medical  witness  as  is  svanmoaed 

in  pursuance  of  this  section  may  be  asked  to  give  evidence  as  to  how,  xa 

his  opinion,  the  deceased  came  to  his  death. 

(2.)  The  coroner  may,  either  in  his  summons  for  the  attendance  d 
such  medical  witness  or  at  any  time  between  the  issuing  of  that  sixmmoDs 
and  the  end  of  the  inquest,  direct  such  medical  witness  to  make  a  pott' 
mortem  examination  of  the  body  of  the  deceased,  with  or  without  an 
analysis  of  the  contents  of  the  stomach  or  intestines. 

Provided  that  where  a  person  states  upon  oath  before  the  coroner  thit 
in  his  belief  the  death  of  the  deceased  was  caused  partly  or  entirely  by  the 
improper  or  negligent  treatment  of  a  medical  practitioner  or  other  peisoo, 
such  medical  practitioner  or  other  person  shall  not  be  allowed  to  perfona 
or  assist  at  the  post-mortem  examination  of  tbe  deceased. 

(8.)  If  a  majority  of  the  jury  sitting  at  an  inquest  are  of  opinion  that 
the  cause  of  death  has  not  been  satisfactorily  explained  by  the  evidence 
of  the  medical  practitioner  or  other  witnesses  brought  before  them,  they 
may  require  the  coroner  in  writing  to  summon  as  a  witness  some  other 
legally  qualified  medical  practitioner  named  by  them,  and  farther  to 
direct  a  post-mortem  examination  of  the  deceased,  with  or  without  an 
analysis  of  the  stomach  or  intestines,  to  be  made  by  such  last-mentioned 
practitioner,  and  that  whether  such  examination  has  been  preyiouslj 
made  or  not,  and  the  coroner  shall  comply  with  such  requisition,  and  in 
default  shall  be  guilty  of  a  misdemeanour. 
Penalty  on  23.  Where  a  medical  practitioner  fails  to  obey  a  summons  of  a  coroner 

medical  prac-  issued  in  pursuance  of  this  Act,  he  shall,  unless  he  shows  a  good  and 
titioner  for       sufficient  cause  for  not  having  obeyed  the  same,  be  liable  on  aommaiy 
attend.  °^       conviction,  on  the  prosecution  of  the  coroner  or  of  any  two  of  the  juiy, 
to  a  fine  not  exceeding  five  pounds. 

Coroner  of  the  Queen's  HouseJiold. 

Appointment  29.  (1.)  The  coroner  of  Her  Majesty  the  Queen's  household  shall  ood* 
and  Jorisdie-  tinue  to  be  appointed  by  the  Lord  Steward  for  the  time  being  of  the 
tion  of  the       Queen's  household- 

Qoel^'a  ^  (2.)  The  coroner  of  the  Queen's  household  shall  have  exclusive   jurifr 

hooaehold.  diction  in  respect  of  inquests  on  persons  whose  bodies  are  lying  within  the 
limits  of  any  of  the  Queen's  palaces  or  within  the  limits  of  any  other 
house  where  Her  Majesty  is  then  demurrant  and  abiding  in  her  own  royal 
person,  notwithstanding  the  subsequent  removal  of  Her  Majesty  from  sack 
palace  or  house. 

(8.)  The  jurors  on  an  inquest  held  by  the  coroner  of  the  Queea'i 
household,   shall  consist  of   officers  of  the    Queen's  household,  to  b^ 
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returned  by  moh  offioer  of  the  Qneen's  honsehold  as  may  be  directed  to  50  4;  51  Yior. 
Bummon  the  lame  by  the  warrant  of  the  said  coroner.  ol  71. 

(4.)  The  limits  of  the  said  palace  or  hoase  shall  be  deemed  to  extend  ^    , 

io    any  courts,   gardens,  or  other  places  within  the  cartilage  of  sach     ^"^397 

palace  or  house  but  no  further,  and  where  a  body  is  lying  dead  in  any         1 

plaoe  beyond  those  limits,  the  coroner  of  the  Queen's  household  shall  not 
have  jurisdiction  to  hold  that  inquest  in  the  same  manner  as  if  that 
plaoe  were  not  within  the  verge. 

(5.)  Where  the  inquisition  charges  a  person  with  murder  or  man- 
slanghter,  the  coroner  of  the  Queen's  household  shall  deliver  the  inquisi- 
tlon,  depositions,  and  recognisances  to  the  Lord  Steward  of  the  Queen's 
honsehold,  or  in  his  absence,  to  the  treasurer  and  comptroller  of  the 
Queen's  household,  and  the  recognisances  shall  be  taken  for  the  appear- 
ance of  the  persons  bound  by  them  before  the  said  Lord  Steward,  or  in 
his  absence  before  the  said  treasurer  and  comptroller. 

(6.)  All  other  inquisitions,  depositions,  and  recognisances,  shall  be 
delivered  to  the  Lord  Steward  of  the  Queen's  household  to  be  filed  among 
the  records  of  his  office. 

(7.)  The  coroner  of  the  Queen's  household  shall  make  his  declaration  of 
offioe  before  the  Lord  Steward  of  the  Queen's  household,  and  shall  reside 
in  one  of  the  Queen's  palaces,  or  in  such  other  convenient  place  as  may 
from  time  to  time  be  allowed  by  the  Lord  Steward  of  the  Queen's 
honsehold. 

(8.)  Save  as  is  in  this  section  specially  provided,  the  coroner  of  the 
Queen's  household  shall,  within  the  said  limits,  have  the  same  jurisdic- 
tion and  powers,  be  subject  to  the  same  obligations,  liabilities,  and  dis- 
qnalifioations,  and  generally  to  the  provisions  of  this  Act  and  to  the  law 
relating  to  coroners  in  like  manner  as  any  other  franchise  coroner. 

(9.)  The  Lord  Steward  of  the  Queen's  household,  or  the  treasurer  and 
comptroller  of  the  Queen's  household,  shall  not  have  any  jurisdiction 
to  inquire  of,  try,  hear,  or  determine,  any  offence  committed  beyond 
the  limits  aforesaid,  or  to  array,  tzy,  or  give  judgment  upon  any  person 
charged  by  any  inquisition  found  before  a  coroner  for  any  place  beyond  the 
limits  aforesaid,  and  every  such  offence  shall  be  inquired  of,  tried,  heard, 
and  determined,  and  every  person  shall  be  arraigned,  tried,  and  have 
judgment  according  to  the  ordinary  course  of  law. 

42.  In  this  Act,  if  not  inconsistent  with  the  context,  the  following  Definitions- 
terms  and  expressions  have  the  meanings  hereinafter  respectively  assigned  ^  Qnirter 
to  them :  Seaaiona-— 

The  expression  "quarter  sessions "  includes  general  sessions.  45 6^6X101" 

The  expression  "borough "  means  any  place  for  the  time  being  subject  0. 50— **Fxmn- 
to  the  Municipal  Oorporations  Act,  1882,  and  the  Acts  amending  the  obiae  coroner** 
same.  "J  "  Secsretaiy 

The  expression  "franchise  coroner"  means  any  of  the  f<>Uowing2j|?j!^**i;2. 
coroners,  that  is  to  say,  the  coroner  of  the  Queen's  household,  a  i<  p^TJai, »» *" 
coroner  or  deputy  coroner  for  the  jurisdiction  of  the  Admiralty,  a 
coroner  appointed  by  Her  Majesty  the  Queen  in  right  of  Her  Duchy 
of  Lancaster,  and  a  coroner  appointed  for  a  town  corporate,  liberty, 
lordship,  manor,  university,  or  other  place,  the  coroner  for  which 
has  heretofore  been  appointed  by  any  lord,  or  otherwise  than 
by  election  of  the  freeholders  of  a  county,  or  of  any  part  of  a 
county,  or  by  the  council  of  a  borough,  and  the  expression  "  fran- 
chise" means  the  area  within  which  the  franchise  coroner  exercises 
jurisdiction. 
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BO  it  61  Ym.     The  ezpieteioii  ''  Seoretary  of  State "  meaiifl  one  of  Her  Ifajestj'i 

CL  7L  Principal  Secretaries  of  State. 

^    ""^  .         The  expreBBion  "  morder "  inclndes  the  offenoe  of  being  an  aeoaasuiy 
^887.  ^ '  before  the  fact  to  a  murder. 

^^  The  expression  "  parish  "  means  a  parish,  township,  or  plaoe  for  whiA 

a  separate  poor  rate  is  or  oan  be  made,  or  for  which  a  aeparaie  otv^ 
seer  is  or  can  be  appointed. 
The  expression  ''  the  Lord  Chancellor "  means  the  Lord  'High  Chan- 
cellor of  Great  Britain. 
The  expression  "  Begistration  Acts  *'  means  the  Acts  for  the  time  being 
in  force  relating  to  the  registration  of  deaths,  indnsiTe  of  anj  enact- 
ment amending  the  same. 
Abolition  of         ^^'  ^  coroner  shall  not  take  pleas  of  the  Grown  nor  hold  iaqaesta  of 
eertain  juris-    royal  fish,  nor  of  wreck  nor  of  felonies  except  felonies  on  inquisitions  of 
diotloni  of  the  death  ;  and  he  shall  not  inquire  of  the  goods  of  such  as  by  the  inquest  axe 
eoionor.  found  guilty  of  murder  or  manslaughter,  nor  cause  them  to  be  yalued  and 

deliyer^  to  the  township. 
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STATUTES     AND    PARTS    OP    STATUTES 
AFFECTING  THE  CRIMINAL  LAW, 

PASSED  IN  THE  SESSION  OP  PAELIAMENT  OF  1888. 


CUSTOMS  AND  INLAND  BEVENUE  ACT,  1888. 

61  ViOT.  CAP.  8. 

An  Act  to  grant  certain  Duties  of  Customs  and  Inland  Eevenue,  to  alter 
other  Duties,  and  to  amend  the  Laws  relating  to  Customs  and  Inland 
Iievenue,—[ieth  May,  1888.] 

5.  (1.)  Whenever  it  Bhall  appear  to  the  satisfaction  of  the  Oommissioners  Power  to 
of  the  Treasnzy  that  any  substanoe  or  liquor  is,  or  is  capable  of  being,  Treasury  to 
used  in  the  manofactore  or  preparation  for  sale  of  any  article  subject  to  prohibit  use 
a  duty  of  excise,  and  that  such  substance  or  liquor  is  of  a  noxious  or  gi  wj[^™ «« 
detrimental  nature,  or,  being  a  chemical  or  artificial  extract  or  product,  exoiseable 
may  a£fect  prejudicially  the  interests  of  the  revenue,  it  shall  be  lawful  for  goods, 
the  said  Oommissioners,  by  notice  publtahed  in  the  London  Gazette,  to 
prohibit  the  use  of  such  substance  or  liquor  in  the  manufacture  or  pre- 
paration for  sale  of  any  article  specified  in  the  notice,  and  by  like  notice 
to  withdraw  such  prohibition  at  any  tima 

(2.)  If,  after  the  publication  of  any  such  notice  or  prohibition  in  the 
London  ChueUe,  any  person  shall  use  the  substance  or  liquor  thereby 
prohibited  in  the  manufacture  or  preparation  for  sale  of  any  article  therein 
specified,  he  shall  incur  a  fine  of  fifty  pounds,  and  any  such  substance  or 
liquor  found  in  the  possession  of  any  person  licensed  for  the  manufacture, 
or  for  the  sale  of  the  article,  and  also  the  article  in  the  manufacture  or 
preparation  whereof  any  such  substance  or  liquor  may  have  been  used, 
sluJl  be  forfeited. 

7.  If  any  person  not  being  an  officer  of  Inland  Bevenue  takes  or  assumes  UnlAwfnl 
the  name,  designation,  or  character  of  an  officer  of  Inland  Bevenue  for  assumption  of 
the  purpose  of  thereby  obtaining  admission  into  any  house  or  other  place,  ^^'^^J  ^^ 
or  of  doing  or  procuring  to  be  done  any  act  which  he  would  not  be  entitled  inimid 

to  do  or  procure  to  be  done  of  his  own  authority,  or  for  any  other  unlawful  Revenue, 
purpose,  he  shall  be  guilty  of  a  misdemeanour,  and  shall  in  addition  to 
any  other  punishment  to  which  he  may  be  liable  for  the  offence,  be  liable 
on  summary  conviction,  to  be  imprisoned  with  or  without  hard  labour,  for 
any  term  not  exceeding  three  months. 

8.  Where  by  this  Act  or  any  other  Act  or  enactment  passed  or  to  be  Provisions  to 
passed  in    relation    to  the  revenue    of   excise,   any  fine,  penalty,    or  be  applied  to 
forfeiture  is  or  shall  be  imposed,  all  the  powers  and  provisions  as  respects  ^^^^^  ^^ 
penalties  and  forfeitures  for  the  time  being  in  force  in  any  Act  relating  to  ^^^    ^ 
such  revenue  shall  apply  to  such  fine,  penalty,  or  forfeiture  as  fully 

and  effectually  as  if  the  same  had  been  specially  enacted  with  reference 
thereto. 
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Penalty  with 
reference  to 
89  &  40  Vict, 
c.  86. 


CUSTOMS  (WINE  DUTY)  AOT,  1888. 

51  &  52  YiOT.  CAP.  14. 

An  Act  to  grant  a  Duty  of  Customs  on  Wine  imported  in    bcttle^  mit 
make  provision  in  relation  thereto, — [2Sth  June,  1888.J 

7.  To  knowingly  obtain  or  attempt  to  obtain,  by  any  means  irhaienr 
in  respect  of  wine  exceeding  the  value  hereinbefore  specified,  tHe  rednetka 
of  duty  allowed  by  this  Act,  shall  be  deemed  to  be  a  fraadulent  otmob  cx 
attempt  at  evasion  of  duties  of  Customs  under  section  one  hundred  sxd 
eighty-six  of  the  Customs  Consolidation  Act,  1876,  and  shall  be  punak- 
able  accordingly,  and  the  wine  shall  be  liable  to  forfeiture.  Tills  andtbe 
preceding  section  shall  be  read  as  if  they  were  part  of  the  said  CostcBi 
Act. 


Confirmation 
of  Convention. 


Penalty  for 
supplying, 
exchanging, 
or  otherwise 
selling  spirits. 


Penalty  for 
purchasing 
spirits  hy 
exchange  or 
otherwise. 


Penalty  for 
hreach  of 
licence. 


NOBTH  SEA  FISHEBIES  ACT,   1888. 
51  &  52  Vict.  oap.  18. 

An  Act  to  carry  into  effect  an  International  Convention  respecting  ^ 
Liquor  Traffic  on  the  North  Sea. — [bth  July,  1888.] 

1.  The  Convention  set  out  in  the  schedule  to  this  Act  (hereinafia' 
referred  to  as  the  scheduled  Convention)  is  hereby  oonfizmed,  aad  tli£ 
articles  thereof  shall  be  of  the  same  force  as  if  they  were  enacted  in  tke 
body  of  this  Act. 

2.  If  within  the  North  Sea  limits,  but  outside  territorial  waters,  w 
person  belonging  to  or  on  board  a  British  vessel  supplies  spirituous  liquoD 
to  any  person  belonging  to  a  sea  fishinff  boat  he  shall  be  liable 

(a.)  if  the  liquors  are  supplied  in  exonange  for  any  article  not  beloBgiB| 
to  the  person  suppHed,  to  a  fine  not  exceeding  fifty  pounds^  or,  m 
the  discretion  of  the  court  to  imprisonment  for  a  term  no* 
exceeding  three  months,  with  or  without  hard  labour ;  and 

(b.)  if  the  liquors  are  sold  otherwise  than  by  way  of  exchange,  u 
aforesaid,  to  a  fine  not  exceeding  thirty  pounds,  or  in  the  disen- 
tion  of  the  court  to  imprisonment  for  a  term  not  exceeding  three 
months,  with  or  without  hard  labour. 

3.  If  within  the  North  Sea  limits,  but  outside  territorial  waters,  aiif 
person  belonging  to  or  on  board  a  BritiBh  sea  fishing  boat  porehissB 
spirituous  liquors,  he  shall  be  liable — 

(a.)  if  he  gives  any  article  not  belonging  to  him  in  exchange  for  tlie 
liquors,  to  a  fine  not  exceeding  fifty  pounds,  or»  in  the  discretka 
of  the  court,  to  imprisonment  for  a  term  not  exceeding  three 
months,  with  or  without  hard  labour ;  and 

(5.)  if  he  purchases  the  liquors  otherwise  than  by  way  of  exchange,  ai 
aforesaid,  to  a  fine  not  exceeding  ten  pounds. 

4.  If  within  the  North  Sea  limits,  but  outside  territorial  waters,  asj 
person  belonging  to  or  on  board  a  British  vessel  deals  with  any  person 
belonging  to  or  on  board  a  sea  fishing  boat  in  any  provisions  or  other 
articles  for  his  use,  except  spirituous  liquors,  without  a  licence  granted  in 
pursuance  of  article  three  of  the  scheduled  Convention,  or  without  canyiag 
on  his  vessel  the  mark  agreed  upon  in  pursuance  of  that  article,  or  in  coo* 
travention  of  any  conditions  of  a  licence  so  granted,  he  shall  be  liable  to  s 
fine  not  exceeding  twenty  pounds,  and  his  licence  may  be  revoked. 
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5.    Her  Majesty  the  Qaeen  may  from  time  to  time  by  Order  in  Ooonoil  51  &  52  Vict. 
make,  vary,  and  reyoke  regulations  for  any  of  the  following  purposes  :  ^  13. 

(a.)  for  prescribing  the  authority  by  whom  licences  under  articles  three    ^  "T~^ 
of  the  scheduled  Oonvention  are  to  be  granted,  renewed,  and  fineries  Act 
revoked;  and  1888.      '  j 

(b,^  for  prescribing  the  mode  of  application  for  such  licenoes,  and  the        

conditions  under  which,  and  the  time  for  which,  the  licences,  are  P^^®"*  *® 
to  be  granted  ;  and  _  Uom  mT 

(c.)  generally  for  giving  effect  to  any  of  the  provisions  of  this  Act  or  iic«nc6B  and 

any  of  the  articles  of  the  scheduled  Oonvention.  other  matters. 

6.   For  the  purpose  of  enforcing  the  provisions  of  this  Act  in  the  case  Enforcement 
of  BxiiiBh  and  foreign  vessels,  whether  within  or  beyond  the  North  Sea  of  Act- 
limits,  all  British  and  foreign  sea  fishery  officers  respectively  within  the  *^  ^  *^  ^^^^ 
meaning  of  the  Sea  Fisheries  Act,  1888,  shall  have  the  same  powers,  and  °'     ' 
be  entitled  to  the  same  protection  as  they  have  and  are  entitled  to  for  the 
purpose  of  enforcing  the  provisions  of  that  Act  in  the  ease  of  British  and 
foreign  sea  fishing  boats  respectively. 

Provided  that  in  the  case  of  a  vessel  not  being  either  a  sea  fishing  boat 
or  a  vessel  habitually  employed  in  dealing  with  fishermen,  the  power  of  a 
sea  fishery  officer  to  take  the  vessel  to  any  port  shall  not  be  exercised 
unless  the  sea  fishery  officer  is  satisfied  that  its  exercise  is  necessary  for 
the  suppression  of  grave  disorder. 

7.  Sections  sixteen,  eighteen,  nineteen,  twenty,  twenty-one,  and  twenty-  Legal  pro- 
two  of  the  Sea  Fisheries  Act,  1883,  shall  apply  in  the  case  of  offences,  coe<ii°g^ 
fines,  and  legal  proceedings  under  this  Act  in  the  same  manner  as  they 

apply  in  the  case  of  offences,  fines,  and  legal  proceedings  under  that  Act. 

8.  Section  seventeen  of  the  Sea  Fisheries  Act,  1883,  shall  apply  in  the  Evidence. 
case  of  any  formal  statement  drawn  up  in  pursuance  of  article  seven  of 

the  scheduled  Oonvention  in  the  same  manner  as  it  applies  in  the  case  of 
any  document  drawn  up  in  pursuance  of  the  Oonvention  set  out  in  the 
first  schedule  to  that  Act. 

9.  In  this  Act—  DeflnitionB- 

The  expression  "  North  Sea  Hmits  "  shall  mean  the  Umits  of  the  North  ^^73/^  ^*®*' 

Sea  as  fixed  by  article  four  of  the  Oonvention  set  out  in  the  first 

schedule  to  the  Sea  Fisheries  Act,  1883 
The  expression  "  territorial  waters ''  shall  mean  the  territorial  waters 

of  Her  Majesty's  dominions  as  defined  by  the  Territorial  Waters 

Jurisdiction  Act,  1878.  (a) 
The  expression  *'  sea  fishing  boat "  shall  have  the  same  meaning  as  in 

the  Sea  Fisheries  Act,  1883. 
The  expression  **  vessel "  shall  indude  ship,  boat^  lighter,  and  craft  of 

every  kind,  whether  navigated  by  steam  or  otherwise. 
The  expression  "  spirituous  liquors  "  shall  include  every  liquid  obtained 

by  distillation  and  containing  more  than  five  per  cent,  of  alcohol. 

10.  (1.)  This  Act  shall  come  into  force  on  such  day  as  may  be  fixed  by  Commonod- 
a  notice  in  that  behalf  published  in  the  London  Gtuette.  moot  and 

(2.)  The  provisions  of  this  Act  relating  to  sea  fishery  officers  of  any  ©ontiDUJuico 
foreign  state  bound  by  the  Oonvention  set  out  in  the  first  schedule  to  the 
Sea  Fisheries  Act,  1883,  shall  continue  in  operation  notwithstanding  the 
termination  of  the  operation  of  that  Oonvention  as  respects  that  foreign  state. 

(8.)  So  much  of  this  Act  as  has  effect  outside  territorial  waters  shall, 
if  the  scheduled  Oonvention  ceases  to  be  binding  on  Her  Majesty,  cease  to 

(a)  For  the  Territorial  Waters  Jnriadietion  Act,  1887  (41  &  42  Vict.  e.  78),  boo  14 
Cox  C.  C.  App.  ii. 

d  2 
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51  &  62  ViOT.  apply  to  the  vesBels  and  officers  of  any  foreign   state   bound  by  the 
a  18.        Bcbedoled  Convention,  bat,  subjeet  os  aforesaid,  this  Act  shall  coitiiap 
— "        in  force  notwithstanding  the  detenniilation  of  the  scheduled  GonTentioa. 

FiBh^esAct,      11-  This  Act  may  be  cited  as  "  The  North  Sea  Fiaheriee  Act,  1888." 
1888.       '  


Short  title.  SCHEDULE. 

CONYBNTION  BS8PB0IDIG  THE  LlQUOB   TlUmO  Df  TSB  NOKIH  SSA. 

Her  Majesty  the  Qaeen  of  the  United  Kingdom  of  Qreat  Britain  and  Irakad,  Ba 
Majesty  the  German  Emperor,  King  of  Prosaia,  in  the  name  of  the  German  Ein|aE«, 
His  Majesty  the  King  of  the  Belgians,  His  Majesty  the  King  of  Denmark,  the  Pre- 
sident of  the  French  Republic,  and  His  Majesty  the  King  of  the  Netherlands,  hsTix^ 
recognised  the  necessity  of  remedying  the  abases  arising  from  the  timflSc  in  sptritasi^ 
liquors  amongst  the  fishermen  in  the  North  Sea  outside  territorial  waters,  ba.'w 
resolved  to  conclude  a  Convention  for  this  purpose,  and  have  named  aa  their  ptsuija 
tentiaries,  that  is  to  say : 

Her  Majesty  the  Queen  of  the  United  Kingdom  of  Great  Britain  and  Irehnd,  tsa 
Honourable  Sir  William  Stuart,  Knight  Commander  of  Her  Most  distinguiafaed  Qrdar 
of  St.  Michael  and  St.  George,  and  Companion  of  her  Most  Honourable  Order  of  t&a 
Bath,  her  Envoy  Extraordinary  and  Minister  Plenipotentiary  at  the  Hague. 

His  Majesty  the  German  Emperor,  King  of  Prussia,  Baron  Jean  Antoine  da  Samma- 
Feltsch,  Chevalier  of  the  second  class  of  his  Orders  of  the  Red  Eagle  and  of  the 
Crown,  db>..  Privy  Councillor  of  Legation,  and  Envoy  Extraordinary  and  Mmiiter 
Plenipotentiary  at  the  Hague  ; 

His  Majesty  the  King  of  the  Belgians,  Baron  Augoste  d'Anethan,  Grand  Officer  sf 
his  Order  of  Leopold,  Chevalier  of  the  Order  of  the  Netherlands  Lion,  Qimnd  Orai 
of  the  Order  of  the  Oaken  Crown  of  Luxemburgh,  Ac,  his  Envoy  Extzaotdinaiy  aad 
Minister  Plenipotentiary  at  the  Hague,  and  M  Leopold  Orban,  Ounmander  of  ha 
Order  of  Leopold  Commander  of  the  Order  of  the  Netherlands  Lion,  dae.,  hia  Eavsy 
Extraordinary  and  Minister  Plenipotentiary,  Director-General  of  Political  Affairs  at 
the  Ministry  for  Foreign  Affairs  at  Brussels ; 

His  Majesty  the  Kinsr  of  Denmark,  M.  Oomeille  Marius  Yiruly,  Chevalier  of  ha 
Order  of  Danebrog,  Consul  for  Denmark ; 

The  President  of  the  French  Republic,  M.  Louis  D^sird  Legrand,  Officer  of  ^ 
National  Order  of  the  Legion  of  Honour,  Grand  Cross  of  the  Order  of  the  Nethsr> 
lands  Lion,  &Cn  Envoy  Extraordinary  and  Minister  Plenipotentiary  of  the  Ftbrc^ 
Republic  at  ^e  Hague ; 

His  Majesty  the  King  of  the  Netherlands,  the  Jonkeer  Abraham  Pierre  ComeiBe 
van  Kamebeek,  Chevalier  of  his  Order  of  the  Netherlands  Lion,  Ae^  hia  Huiiatar  Isr 
Foreign  Affairs,  and  M.  Edouard  Nicholas  Rahusen,  Chevalier  of  hia  Order  of  tbe 
Netherlands  Lion,  Ac,  President  of  the  College  of  Marine  Fisheries : 

Who,  after  having  communicated  their  full  powers,  found  in  good  and  dne  fon^ 
have  agreed  upon  the  following  articles : — 

ASIIGUB  L 

The  provisions  of  the  present  Convention  shall  apply  in  the  North  Sea,  oainde 
territorial  waters,  and  within  the  limits  fixed  by  Article  IV.  of  the  Convention  of  tfas 
Hague  of  the  6th  May,  1882,  respecting  the  police  of  the  fisheries  to  every  penooon 
board  a  ship  or  boat  of  any  one  of  the  high  contracting  parties. 

Asnoia  XL 

The  sale  of  spirituous  Uquors  to  persons  on  board  or  belonging  to  fiahing  boali  ii 
forbidden. 

The  purchase  of  those  liquors  by  such  persons  is  forbidden. 

The  exchange  of  spirituous  liquors  for  any  article,  and  especially  for  prodoeti  d 
the  fisheries,  gear  or  equipment  of  fishing  boats,  or  fishing  implements,  is  forbtddsn. 

Every  liquid  obtained  by  distillation,  and  containing  more  than  five  litiea  of  aloohol 
per  hectolitre,  shall  be  considered  a  spirituous  liquor. 

Abholb  III. 

The  liberiy  to  deal  with  fishermen  in  provisions  and  other  articles  for  their  ii» 
Spirituous  liquors  excepted)  shall  be  subject  to  a  licence  to  be  gpranted  by  ths 
Government  of  the  country  to  which  the  vessel  belongs.  This  licence  most  specify 
the  following  amongst  other  conditions : 

1.  The  vessel  may  not  have  on  bourd  a  quantity  of  spirits  greater  tliaa  whst  ii 
deemed  requisite  for  the  consumption  of  her  erew. 


1888. 
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2.  All  exchange  of  the  articles  above  indicated  for  prodncts  of  the  fisheriefl,  gear,  51  &  52  Yiot. 
or  eqaipmenta  of  fishing  boats,  or  fishing  implements  is  forbidden.  a  18. 

VesBols  prorided  with  this  licence  most  carry  a  special  and  nniform  mark,  to  be  

agreed  upon  by  the  high  contracting  Powers.  North  Sea 

AsncLB  IV.  FUhtries  Act, 

The  high  contracting  parties  engage  to  take,  or  to  propose  to  their  respective 
liegialatnres,  the  necessary  measures  for  ensuring  the  execution  of  the  present  Con- 
TentioD,  and  especially  for  punishing,  by  either  fine  or  imprisonment,  or  by  both, 
those  who  may  contravene  Articles  II.  and  IH. 

Abtigui  V. 

The  tribunals  competent  to  take  cognisance  of  infractions  of  Articles  II.  and  IIL 
are  those  of  the  country  to  which  the  accused  vessel  belongs.  If  vessels  of  different 
nationalities  should  be  implicated  in  the  same  infraction,  the  Powers  to  which  such 
Tessels  belong  will  mutually  communicate  to  each  other  the  judgments  given  by  the 
tribanalo. 

Abitclb  YI. 

Prosecntions  for  infractions  shall  bo  instituted  by  the  State  or  in  its  name. 
Infractions  may  be  verified  by  all  means  of  proof  allowed  by  the  Legislation  of  the 
ooTintry  of  the  court  concerned. 

Abticlb  YII. 

The  superintendence  shall  be  exercised  by  the  cruisers  of  the  high  contracting 
parties  which  are  charged  with  the  police  of  the  fisheries. 

When  the  officers  commanding  these  cruisers  have  reason  to  believe  that  an 
infraction  of  the  measures  provided  for  in  the  jpresent  Convention  has  been  committed 
they  may  require  the  captain  or  master  to  exhibit  the  official  documents  establishing 
the  nationality  of  his  vessel,  and  where  the  case  occurs,  the  licence.  The  fact  of  such 
documents  having  been  exhibited  shall  then  be  indorsed  upon  them  immediately. 

Farther,  formsJ  statements  of  the  facts  may  be  drawn  up  by  the  said  officers, 
whatever  may  be  the  nationality  of  the  accused  vessel.  These  formal  statements 
shall  be  drawn  up  according  to  the  forms  and  in  the  language  used  in  the  country  to 
which  the  officer  belongs.  They  may  be  used  as  means  of  proof  in  the  country  where 
they  are  adduced,  and  conformably  with  the  laws  of  that  country.  The  accused  and 
the  witnesses  shall  be  entitled  to  add  or  to  have  added  thereto,  in  their  own  language, 
any  explanations  which  they  may  think  useful.  These  declarations  must  be  duly 
signed. 

Resistance  to  the  directions  of  commanders  of  cruisers,  or  of  those  who  act  under 
their  orders,  shall,  without  taking  into  account  the  nationality  of  the  cruisers,  be 
considered  as  resistance  to  national  authority. 

The  commander  of  the  cruiser  may,  if  the  case  appears  to  him  sufficiently  serious 
to  justify  the  step,  take  the  offending  vessel  into  a  port  of  the  nation  to  which  she 
belongs. 

Artioub  Yin. 

The  proceedings  in  respect  of  infractions  of  the  provisions  of  the  present  Conven- 
tion shall  always  take  place  as  summarily  as  the  laws  and  regulations  will  permit. 

Abtxolb  IX. 

The  high  contracting  parties  will  commtmicate  to  each  other,  at  the  time  of  the 
exchange  of  ratifications,  the  laws  which  shall  have  been  made  in  their  respective 
countries  in  relation  to  the  object  of  the  present  Convention. 

.  Artiglb  X. 

States  which  have  not  signed  the  present  Convention  may  adhere  to  it  on  making 
a  request  to  that  effect.  This  adhesion  shall  be  notified  through  the  diplomatic 
channel  to  the  Government  of  the  Netherlands,  and  by  the  latter  to  the  other  signa- 
tory Powers. 

Aruglb  XI. 

The  present  Convention  shall  be  brought  into  operation  from  and  after  a  day  to  be 
agreed  upon  by  the  high  contracting  parties. 

It  shall  remain  in  force  for  five  years  from  that  day,  and,  unless  any  of  the  high 
contracting  parties  shall,  twelve  months  before  the  expiration  of  the  said  period  of 
five  years,  have  given  notice  of  its  intention  to  terminate  its  operation,  it  shall  remain 
in  force  for  one  year  longer,  and  so  on  from  year  to  year. 

If  the  Convention  of  tiie  Hague  of  the  6th  May,  1882,  respecting  the  police  of  the 
fisheries  should  cease  to  be  in  force.  Article  XXYL  of  the  same  Convention  shall 
continue  to  operate  as  regards  the  object  of  the  present  amngement. 
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51  &  62  Vicr.  AxncLB  XII. 

c.  18.  The  present  CoiiTention  ehaU  be  ratified )  the  ratifieations  ohall  be 

the  Hague  aa  soon  as  possible,  and,  if  praotioable,  within  a  year. 

North  Sea        In  witness  whereof  the  respectiye  Plenipotentiaries  haTO  signed  the 

Fisheries  Act^  vtotion,  and  have  thereto  afiOxed  their  seals. 

1888.  Done  at  the  Hagne,  in  six  eopiea,  the  16th  November,  1887. 

Cub,)        W. 

(LwB.)        Darcm  S>ai 

(la)        Baztm  a.  D* Asbbbk  \ 

(L^S.)  LiBOFOLD  OSBOiX. 

fL.8.1        C.  BI.  Ynmur.  i 

(L.8.)  E.  N.  RaHDML  \ 


BEOOBDERB,   MAGISTRATES  AND  OLEBKS    OF    THE    FEAd 

ACT,  1888. 

51  k  52  TiOT.  OAF.  23. 

An  Act  to  make  better  provtBion  as  to  the  appointment  of  deputke  fsr 
Recorders,    Stipendiary    MagistraUe,   and    Gierke    of    the 
[10th  August,  1888.] 

Provisions  as        1.  (1.)  If  at  any  time  it  appears  to  the  authority 

to  deputies,      ^k  recorder  or  a  stipendiary  magistrate  or  a  clerk  of  the  peace   for  aiy 

of  ^recorders,    pj^^  ^j.  county,  that  the  recorder,  magistrate,  or  clerk  of  the  peace  iff 

and  clerks  of    ^^^^  place  or  county  is,  by  reason  of  iJIness,  absence,  or  any  other  esiae, 

tho  peace.        incapable  of  appointing  or  removing  a  deputy,  the  authority  may  exerax 

that  power  on  his  behalf,  and  in  so  doing  may  assign  out  of  his  salazy  or 

stipend  a  suitable  remuneration    to    any  deputy   appoint-ed  und^  ^ 

power. 

(2.)  Every  deputy  appointed  under  this  section  shall,  during  the  tiie 
for  which  he  is  appointed,  have  all  the  powers  and  privileges  and  pofora 
all  the  duties  of  the  recorder,  magistrate,  or  clerk  of  the  peace  for  whoB 
he  is  appointed. 

Short  title.  ^*  '^^  ^^^  ^^^7  ^  ^^^  ^  "  ^®  Recorders,  Magistrates,   and  Gmk 

of  the  Peace  Act,  1888." 


COUNTY  COURTS  ACT,  1888. 

51  &  52  ViOT.  OAP.  43. 

An  Act  to  consolidate  and  amend  the  County  Courts  Acte. — [ISth  Avgt^ 

1888.] 

Whereas  it  is  desirable  to  consolidate  and  amend  the  Oooniy  Gomii 

Acts : 

Be  it  therefore  enacted  by  the  Queen's  Most  excellent  Majesty,  hy  tf^ 

with  the  advice  and  consent  of  the  Lords  Spiritual  and  Temporal,  v^ 

Commons,  in  this  present  Parliament  assembled,  and  by  the  authoriij  of 

the  same  as  follows : 
Jadge  may  1 12.  A  judge  in  any  case  where  he  shall  think  Bi,  upon  application  on  tf 

issue  wairant   affidavit  by  either  party,  may  issue  an  order  under  hu  hand  and  the  Mil 
'°^  ^"So°^     ®^  ^®  court  for  brmging  up  before  such  court  any  prisoner  or  perMV  coe- 
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fined  in  any  gaol,  prison,  or  place,  under  any  sentence  or  under  commit-  51  &  62  Vior. 
k  meixt  for  trial  or  otherwise,  except  under  process  in  any  civil  action  or        o-  4^* 
'  matter,  to  be  examined  as  a  witness  in  any  action  or  matter  depending  or  ^         "l, 
'  to  "be  inquired  of  or  determined  in  or  before  such  court ;  and  the  person    2cl^l888.   ' 

required  by  any  such  warrant  or  order  to  be  brought  before  the  court        I 

^  Bhall  be  so  brought  under  the  same  care  and  custody,  and  be  dealt  with  in  to  give 
;   like  manner  in  ^1  respects  as  a  prisoner  required  by  any  writ  of  habeas  o^i^^^ce. 
'*    ccrtyms  awarded  by  the  High  Oourt  to  be  brought  before  such  court  to  be 

examined  as  a  witness  in  any  action  or  matter  pending  before  such  court 
;  is  by  law  required  to  be  dealt  with  :  Provided  always,  that  the  person 
I  liaving  the  custody  of  such  prisoner  or  person  shall  not  be  bound  to  obey 
'     sncli  order  unless  a  tender  be  made  to  him  of  a  reasonable  sum  for  the 

conyeyance  and  maintenance  of  a  proper   officer  or  officers  and  of  the 

prisoner  or  person  in  going  to,  remaining  at,  and  returning  from  such 

coart. 


OATHS   ACT,    1888. 

51  &  52  TiCT.  GAP.  46. 

An  Act  to  amend  the  Law  as  to  Oa^.— [24t^  December,  1888.] 

1.  Every  person  upon  objecting  to  being  sworn,  and  stating,  as   the  when  afiSrma- 
ground  of  such  objection,  either  that  he  has  no  religious  belief,  or  that  the  tion  may  bo 
taking  of  an  oath  is  contrary  to  his  religious  belief,  shall  be  permitted  to  ™*<^®  inatead 
make  his  solemn  affirmation  instead  of  taking  an  oath  in  all  places  and  for      ^ 

all  purposes  where  an  oath  is  or  shall  be  required  by  law,  which  affirma- 
tion shall  be  of  the  same  force  and  effect  as  if  he  had  taken  the  oath  ;  and 
if  any  person  making  such  affirmation  shall  wilfully,  falsely,  and  cor- 
ruptly affirm  any  matter  or  thing  which,  if  deposed  on  oath,  would  have 
amoxmted  to  wilful  and  corrupt  perjury,  he  shall  be  liable  to  prosecution, 
indictment,  sentence,  and  punishment  in  all  respects  as  if  he  had  com- 
mitted wilful  and  corrupt  perjury. 

2.  Every  such  affirmation  shall  be  as  follows  :  Form  of 

''  I,  A.B.,  do   solemnly,  sincerely,  and  truly  declare  and  affirm,"  and  affirmation, 
then  proceed  with  the  words  of  the  oath  prescribed  by  law,  omitting  any 
words  of  imprecation  or  calling  to  witness. 

3.  Where  an  oath  has  been  duly  administered  and  taken,  the  fact  that  Validity  of 
the  person  to  whom  the  same  was  administered  had,  at  the  time  of  taking  oa^  not 
such  oath,  no  religious  belief,  shall  not  for  any  purpose  affect  the  validity  *J^*®^  ^J 
of  such  oath.  relimous 

4.  Every  affirmation  in  writing  shall  commence  <'  I,  ,  of        ,  beUif. 
do  solemnly  and  sincerely  affirm,"  and  the  form  in  lieu  of  jurat  shall  be  Form  of 

"  Affirmed    at  ,  this  day  of  ,  18    *•  .    Before  »ffi.r?»»tion  in 

me."  '"'*'''»• 

5.  If  any  person  to  whom  an  oath  is  administered  desires  to  swear  with  Swearing 
uplifted  hand,  in   the  form   and  manner  in  which  an  oath  is   usually  7"*^  uplifted 
administered  in  Scotland,  he  shall  be  permitted  so  to  do,  and  the  oath 

shall  be  administered  to  him  in  such  form  and  manner  without  further 
question. 

6.  The  Acts  mentioned  in  the  schedule  to  this  Act  are  hereby  repealed  Repeal 
to  the  extent  in  the  third  column  of  the  schedule  mentioned* 

7.  This  Act  may  be  cited  as  "  The  Oaths  Act,  1888."  Short  title. 


I 


Ivi 


APPENDIX. 


.  51  &  62  Vict. 
a  46. 

Oaths  Act, 
1889. 


SCHEDULE. 


Session  and  Ohapter. 


17  &  18  Viot.  c  126. 
19  &  20  Viot.  c.  102. 


24  &  26  Viet.  o.  66. 


28  &  29  Viot.  o.  9. 
80  &  81  Yiet  o.  86. 


81  &  82  Vict  c.  89. 

81  A  82  Viot.  0.  76. 

82  ft  88  Vict.  0.  68. 
88  ft  84  Vict  0.  49. 


The  Common  Law  Procedure 
Aet,  1854. 

The  Common  Law  Procedure 
Amendment  Act  (Ireland), 
1866. 

An  Act  to  give  relief  to  per- 
sons who  may  refuse  or  he 
unwilling,  from  alleged  eon- 
BcientioQB  motives,  to  he 
sworn  in  criminal  proceed- 
ings. 

The  Affirmation  (Scotland) 
Act,  1865. 

An  Act  to  remove  some  de- 
fects in  the  administration 
of  the  Criminal  Law. 

The  Jurors  Affirmation  (Soot- 
land)  A.ct,  1868. 

The  Juries  Act  (Ireland), 
1868. 

The  Evidence  Further  Amend- 
ment Act,  1869. 

The  Evidence  Amendment 
Act,  1870. 


Section  twenty* 


Sections  twentj-threa 
twenty-four. 

The  entire  Aok 


The  entaxe  Act 
Section  eight. 


The  entire  Act. 
Section  three. 
Section  four. 
The  entize  Act. 


Penalty  for 
killing  sand- 
grouse. 


Short  title. 


SAND-GEOUSE    PEOTEOTION   ACT,    1888. 

51  &  52  Vict.  cap.  55. 

An  Act  for  the  better  protection  of  the  Sand-Grouse  in  the  Untied 

KingdoTti.'^l24tth  December,  1888.] 

Whereas  it  is  expedient  to  provide  for  the  protection  of  the  sand-grouse, 
in  order  that  it  may,  if  possible,  become  acclimatised  in  the  United 
Kingdom  : 

Be  it  therefore  enacted  by  the  Queen's  most  Excellent  Majesty,  by  and 
with  the  advice  and  consent  of  the  Lords  Spiritnal  and  Temporal,  and 
Commons,  in  this  present  Parliament  assembled,  and  by  the  authority  of 
the  same,  as  'follows  : 

1 .  Any  person  who  shall,  after  the  first  day  of  Febmaiy  one  thousand  eight 
hundred  and  eighty-nine,  and  before  the  first  day  of  January  one  thousand 
eight  hundred  and  ninety-two,  knowingly  or  with  intent  to  kill,  wound,  or  take 
any  sand-grouse,  or  shall  expose  or  offer  for  sale  any  sand-grouse  killed 
or  taken  in  the  United  Kingdom,  shall,  on  conviction  of  any  such  offence 
before  any  justice  or  justices  of  the  peace  in  England  and  Ireland,  or 
before  the  sheriff  or  any  justice  or  justices  of  the  peace  in  Scotland,  for- 
feit and  pay  for  every  such  bird  so  killed,  wounded,  or  taken,  or  exposed  or 
offered  for  sale,  such  sum  of  money  not  exceeding  one  pound  as  to  the 
said  justice  or  justices  shall  seem  meet,  together  with  the  costs  of  the 
conviction. 

2.  This  Act  may  be  cited  as  <'  The  Band-Grouse  Protection  Act^  1888." 


APPENDIX.  Ivii 

LAW  OF  LIBEL  AMENDMENT  ACT,   1888. 

51   &  52  YiOT.   OAF.   64. 

An  Act  to  amend  the  Law  of  Libel, — [24<A  December,  1888.] 

Whereas  it  is  expedient  to  amend  the  Law  of  Libel : 
Be  it  therefore  enacted  by  the  Queen's  most  Excellent  Majesty,  by  and 
with  the  advice  and  consent  of  the  Lords  Spiritual  and  Temporal,  and 
Commons,  in  this  present  Parliament  assembled,  and  by  the  authority  of 
the  same,  as  follows  : 

1.  In  the  construction  of  this  Act  the  word  '*  newspaper"  shall  have  the  Interpreta- 
same  meaning  as  in  the  Newspaper  Libel  and  Registration  Act,  1881.  (a)  tion. 

2.  Section  two  of  the  Newspaper  Libel  and  Be^tration  Act,  1881,  is  Repeal  of 
hereby  repealed.  44  &  46  Vict. 

3.  A  fair  and  accurate  report  in  any  newspaper  of  proceedings  publicly  ^  ^^*  "*  ^' 
heard  before  any  court  exercising  judicial  authority  shall,  if  published  repo^M 
contemporaneously  with  such  proceedings,  be  privileged :  Provided  that  puKieedings 
nothing  in  this  section  shall  authorise  the  publication  of  any  blasphemous  in  court 
or  indecent  matter.  privUeged. 

4.  A  fair  and  accurate  report  published  in  any  newspaper  of  the  pro-  Newspaper 
ceedings  of  a  public  meeting,  or  (except  where  neither  the  public  nor  any  reports  of 
newspaper  reporter  is  admitted)  of  any  meeting  of  a  vestry,  town  council,  I^^c^^^^fiP 
school  board,  board  of  guardians,  board  of  loc^  authority  formed  or  con-  meetiags  and 
stituted  under  the  provisions  of  any  Act  of  Parliament,  or  of  any  com-  of  certain 
mittee  appointed  by  any  of  the  above-mentioned  bodies,  or  of  any  meeting  bodies  and 
of  any  commissioners  authorised  to  act  by  letters  patent.  Act  of  Parlia-  P®f»?°" 
ment,  warrant  under  the  Boyal  Sign  Manual,  or  other  lawful  warrant  or  ^       ^    ' 
authority,  select  committees  of  either  Houses  of  Parliament,  justices  of 

the  peace  in  quarter  sessions  assembled  for  administrative  or  deliberative 
purposes,  and  the  publication  at  the  request  of  any  Government  office  or 
department,  officer  of  state,  commissioner  of  police,  or  chief  constable  of 
any  notice  or  report  issued  by  them  for  the  information  of  the  public, 
shall  be  privileged,  unless  it  shall  be  proved  that  such  report  or  publica- 
tion was  published  or  made  maliciously :  Provided  that  nothing  in  this 
section  shall  authorise  the  publication  of  any  blasphemous  or  indecent 
matter :  Provided  also,  that  the  protection  intended  to  be  afforded  by  this 
section  shall  not  be  available  as  a  defence  in  any  proceedings  if  it  shall  be 
proved  that  the  defendant  has  been  requested  to  insert  in  the  newspaper 
in  which  the  report  or  other  publication  complained  of  appeared  a  reason- 
able letter  or  statement  by  way  of  contradiction  or  explanation  of  such 
report  or  other  publication,  and  has  refused  or  neglected  to  insert  the 
same  :  Provided  further,  that  nothing  in  this  section  contained  shall  be 
deemed  or  construed  to  limit  or  abridge  any  privilege  now  by  law  existing 
or  to  protect  the  publication  of  any  matter  not  of  public  concern  and  the 
publication  of  which  is  not  for  the  public  benefit. 

For  the  purposes  of  this  section  "public  meeting"  shall  mean  any 
meeting  bond  fide  and  lawfully  held  for  a  lawful  purpose,  and  for  the 
furtherance  or  discussion  of  any  matter  of  public  concern,  whether  the 
admission  thereto  be  general  or  restricted. 

7.  It  shall  not  be  necessary  to  set  out   in  any  indictment   or  other  Obscene 
judicial  proceeding  instituted  against  the  publisher  of  any  obscene  libel  matter  need 
the  obscene  passages,  but  it  shall  be  sufficient  to  deposit  the  book,  news-  ?^A^  ^^ ,.  ^ 

forth  in  indict- 

(a)  For  the  Newspaper  Libel  and  Registntion  Act,  1881  (44  &  45  Vict,  c  eO>,  see  ^5^2^^^' 
14  Cox  C.  C.  App.  xlvii.  ceeding. 
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51  &  52  YiGT.  paper,  or  other  documents  containing  the  alleged  libel  with  the  indict- 

0. 64.        ment  or  other  judicial  proceeding,  together  with  particalars   showing 

J-    "^Tt'l^  precisely  by  reference  to  pages,  columns,  and  lines,  in  what  part  of  Uie 

Amendment    l>ook,  newspaper,  or  other  document  the  alleged  libel  is  to  be  found,   and 

Act,  1888.     such  particulars  shall  be  deemed  to  form  part  of  the  record,  and  all  pzx>- 

ceedings  may  be  taken  thereon  as  though  the  passages  complained  of  had 

44^"45°V'  t  ^®®^  ^*  ^^*  ^  *^®  indictment  or  judicial  proceeding, 
0.60,  8.  8(a)  ^'  Section  three  of  the  forty-fourth  and  forty-fifth  Victoria,  chapter 
— Oi^or  of  sixty,  is  hereby  repealed,  and  instead  thereof  be  it  enacted  that  no  cniiii- 
judge  required  nal  prosecution  shall  be  eommenced  against  any  proprietor,  publisher, 
for  prosecu-  ^  editor,  or  any  person  responsible  for  the  publication  of  a  newspaper  for 
paper  pro-  '  ^^7  ^^^^  published  therein  without  the  order  of  a  judge  at  chianben 
prietor,  &o.      being  first  had  and  obtained. 

Such  application  shall  be  made  on  notice  to  the  person  accosed^  who 
shall  have  an  opportunity  of  being  heard  against  such  application. 
Person  pro-  9,  Every  person  charged  with  the  ofiPence  of  libel  before  any  coori  of 

ori^iniSf**"**  criminal  jurisdiction,  and  the  husband  or  wife  of  the  person  so  chazged, 
competent  ^^^  ^  competent,  but  not  compellable,  witnesses  on  eveiy  hearing  at 
witness.  every  stage  of  such  charge. 

Extent  of  10.  This  Act  shall  not  apply  to  Scotland. 

Short  title  ^^'  This  Act  may  be  cited  as  ''The  Law  of  Libel  Amendment  Aet» 

looo. 

(a)  For  44  &  45  Yiot.  o.  60,  8. 8,  see  14  Cox  0.  C.  App.  xlvii ;  and  see  abo  Beg.  t. 
Aaison  emd  others,  ante,  p.  559. 
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STATUTES    AND     PARTS    OP     STATUTES 
AEEEOTING  THE  CRIMINAL  LAW, 

PASSED  IN  THE  SESSION  OP  PAELIAMENT  OP  1889. 


GOMMISSIONEBS  FOB  OATHS  ACT,  1889. 

52  ViOT.  CAP.  10. 

An  Act  for  Amending  and  Consolidating  Enactments  relating  to  the 
Administration  of  Oaths.— ISlst  May,  1889.] 

1.  (1.)  The  Lord  Ohanoellor  may  from  time  to  time,  by  commission  Appointment 
signed  by  bim,  appoint  persons  being  practising  solicitors  or  other  fit  and  sad  powexB  of 
proper  persons  to  be  oonmiissionerB  for  oaths,  and  may  revoke  any  snoh  «>™™"woneiB 
appointment. 

(2.)  A  commissioner  for  oaths  may,  by  virtue  of  his  commission,  in 
England  or  elsewhere,  administer  any  oath  or  take  any  affidavit  for  the 
purposes  of  any  court  or  matter  in  England,  including  any  of  the  ecclesi- 
astical courts  or  jurisdictions,  matters  ecclesiastical,  matters  relating  to 
applications  for  notarial  faculties,  and  matters  relating  to  the  registration 
of  any  instrument,  whether  under  an  Act  of  Parliament  or  otherwise,  and 
take  any  bail  or  recognizance  in  or  for  the  purpose  of  any  civil  pro- 
ceedings in  the  Supreme  Court,  including  all  proceedings  on  the  revenue 
side  of  the  Queen's  Bench  Division. 

(8.)  Provided  that  a  commissioner  for  oaths  shall  not  exercise  any.  of 
the  powers  given  by  this  section  in  any  proceeding  in  which  he  is  soli- 
citor to  any  of  the  parties  to  the  proceeding,  or  clerk  to  any  such  soli- 
citor, or  in  which  he  is  interested. 

2.  Every  person  who,   being  an   officer   of  or  performing  duties  in  Powers  of 
relation  to  any  court,  is  for  the  time  being  so  authorised  by  a  judge  of  the  certain  offioexs 
court,  or  by  or  in  pursuance  of  any  rules  or  orders  regulating  the  pro-  to^SJSwste  ' 
cedure  of  the  court,  and  every  person  directed  to  take  an  examination  in  oaths. 

the  Supreme  Court,  shall  have  authority  to  administer  any  oath  or  take 
any  affidavit  required  for  any  purpose  connected  with  his  duties. 

3.  (1.)  Any  oath  or  affidavit  required  for  the  purpose  of  any  court  or  Taking  of 
matter  in  England,  or  for  the  purpose  of  the  registration  of  any  instru-  J**^  ^^^^ 
ment  in  any  part  of  the  United  Kingdom,  may  be  taken  or  made  in  any  ^^'^^ 
place  out  of  England  before  any  person  having  authority  to  administer 

an  oath  in  that  place. 

(2.)  In  the  case  of  a  person  having  such  authority  otherwise  than  by 
the  law  of  a  foreign  country,  judicial  and  official  notice  shall  be  taken  of 
his  seal  or  signature  affixed,  impressed,  or  subscribed  to  or  on  any  such 
oath  or  affidavit. 

4.  The  Lord  Chancellor  may,  whenever  it  appears  to  him  necessary  to  Appointment 
do  so,  authorise  any  person  to  administer  oaths  and  take  affidavits  for  any  o'  persons  to 
purpose  relating  to  prize  proceedings  in  the  Supreme  Court,  whilst  that  A^^^Qif  ^^  . 
person  is  on  the  high  seas  or  out  of  Her  Majesty's  dominions,  and  it  shall  ^l^oo^e^l^^r^ 
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not  be  necessary  to  affix  any  stamp  to  the  document  by  which  he  is  ao 
authorised, 

5.  Every  commissioner  before  whom  any  oath  or  affidavit  is  taken  or 
made  under  this  Act  shall  state  truly  in  the  jurat  or  attestation  at  whai 
place  and  on  what  date  the  oath  or  affidavit  is  taken  or  made. 

6.  (1.)  Every  British  ambassador,  envoy,  minister,  charg^  d'affiuie^ 
and  secretary  of  embassy  or  legation  exercising  his  functions  in  anj 
foreign  country,  and  every  British  consul-general,  consul,  vioe-consn], 
acting  consul,  pro-consul,  and  consular  agent  exercising  his  functions  in 
any  foreign  place  may,  in  that  country  or  place,  administer  any  oath  or 
take  any  affidavit,  and  also  do  any  notarial  act  which  any  notary  public 
can  do  within  the  United  Kingdom :  and  every  oath,  affidavit,  and  notarial 
act  administered,  sworn,  or  done  by  or  before  any  such  person  shall  be  as 
effectual  as  if  duly  administered,  sworn,  or  done  by  or  before  any  lawful 
authority  in  any  part  of  the  United  Kingdom. 

(2.)  Any  document  purporting  to  have  fixed,  impressed,  or  subscaibed 
thereon  or  thereto  the  seal  and  signature  of  any  person  authorised  by 
this  section  to  administer  an  oath  in  testimony  of  any  oath,  affidavit,  or 
act  being  administered,  taken,  or  done  by  or  before  him,  shall  be 
admitted  in  evidence  without  proof  of  the  seal  or  signature  being  the 
seal  or  signature  of  that  person,  or  of  the  official  character  of  that  person. 

7.  Whoever  wilfully  and  corruptly  swears]  falsely  in  any  oatii  or 
affidavit  taken  or  made  in  accordance  with  the  provisions  of  this  Act^ 
shall  be  guilty  of  perjury  in  eYesry  case  where  if  he  had  so  sworn  in 
a  judicial  proceeding  before  a  court  of  competent  jurisdiction  he  would  be 
guilty  of  perjury. 

8.  Whoever  forges,  counterfeits,  or  fraudulently  alters  the  seal  or 
signature  of  any  person  authorised  by  or  under  this  Act  to  administer  an 
oath,  or  tenders  in  evidence,  or  otherwise  uses,  any  affidavit  having  any 
seal  or  signature  so  forged  or  counterfeited  or  fraudulently  altered,  shall 
be  guilty  of  felony,  and  liable  on  conviction  to  penal  servitude  for  any 
term  not  exceeding  seven  years  and  not  less  than  five  years,  or  to 
imprisonment  with  or  without  hard  labour  for  any  term  not  exceeding 
two  years. 

9.  Any  offence  under  this  Act,  whether  committed  within  or  without 
Her  Majesty's  dominions,  may  be  inquired  of,  dealt  with,  tried,  and 
punished  in  any  county  or  place  in  the  United  Kingdom  in  whidi  the 
person  charged  with  the  offence  was  apprehended  or  is  in  custody,  and 
for  all  purposes  incidental  to  or  consequential  on  the  trial  or  punishment 
the  offence  shaU  be  deemed  to  have  been  committed  in  that  county  or 
place. 

10.  Where  an  offence  under  this  Act  is  alleged  to  have  been  committed 
with  respect  to  an  affidavit,  a  judge  of  any  court  before  which  the  affidavit 
is  produced  may  order  the  affidavit  to  be  impounded  and  kept  in  such 
custody  and  for  such  time  and  on  such  conditions  as  he  thinks  fit. 

11.  In  this  Act,  unless  the  context  otherwise  requires, — 
''  Oath  "  includes  affirmation  and  declaration  : 

"Affidavit"  includes  affirmation,  statutory  or  other  declaration, 
acknowledgment,  examination,  and  attestation  or  protestation  of 
honour : 

"  Swear  "  includes  affirm,  declare,  and  protest ; 

"Supreme  Oourt"  means  the  Supreme  Court  of  Judicature  in  England. 

12.  The  enactments  specified  in  the  schedule  to  this  Act  are  hereby 
repealed  to  the  extent  specified  in  that  schedule. 
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Provided  that  this  repeal  shall  not  affect — 

(a.)  anything  done  or  suffered  under  any  enactment  repealed  by  this 

Act;  nor 
(h.)  any  appointment  made  under  or  authority  given  by  or  in  pursuance 

of  any  enactment  so  repealed  ;  nor 
(c.)  any  punishment  incurred  or  to  be  incurred  in  respect  of  any  offence 
committed  before  the  commencement  of  this  Act  against  any 
enactment  so  repealed  ;  nor 
(d,)  any  legal  proceeding  for  enforcing  any  such  punishment ; 
and  any  such  legal  proceeding  may  be  instituted  or  continued  and  any 
such  punishment  may  be  imposed  as  if  this  Act  had  not  been  passed. 

13.  A  commissioner  authorised  before  the  commencement  of  this  Act 
to  administer  oaths  in  the  Supreme  Oourt  shall  be  deemed  to  be  a 
commissioner  for  oaths  within  the  meaning  of  this  Act. 

This  Act  shall  commence  and  come  into  operation  on  the  first  day  of 
January  one  thousand  eight  hundred  and  ninety. 

This  Act  may  be  cited  as  ''The  Commissioners  for  Oaths  Act,  1889." 
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Short  title. 


SCHEDULE. 

A  description  or  citation  of  a  portion  of  an  Act  is  induBive  of  the  words,  sections, 
or  other  parts,  first  and  last  mentioned,  or  otherwise  referred  to  as  forming  the 
beginning,  or  as  forming  the  end  respeotiTely,  of  the  portion  comprised  in  the 
description  or  citation. 


Session  and 
Chapter. 


16  &  17  Chaa.  2, 
e.9. 


17  Qeo.  2,  e.  7. 


4  Geo.  8,  c.  21. 


6  Geo.  4,  0.  87. 


8  &  4  Win.  4,  0. 
42. 

4  &  5  ^ill.  4,  c 
42. 


2&8yiot.o.58. 


5  &6  Vict.  0.108. 


An  Act  to  empower  the  Chancellor  of 
the  duchy  to  grant  commissions  for 
taking  affida^ts  within  the  dnohy 
liberty. 

An  Act  for  taking  and  swearing  affi- 
davits to  be  made  nse  of  in  any  of  the 
courts  of  the  county  palatine  of  Lan- 
caster. 

An  Act  for  taking  and  swearing  a£Bl- 
davits  to  be  made  use  of  in  any  of  the 
courts  of  the  county  palatine  of  Dur- 
ham. 

An  Act  to  regulate  the  payment  of 
salaries  and  aHowances  to  British  con- 
suls at  foreign  ports,  and  the  disburse- 
ments at  such  ports  for  certain  public 
purposes. 

An  Act  for  the  further  amendment  of 
the  law  and  the  better  adyanoement 
of  justice. 

An  Act  to  facilitate  the  taking  of  affi- 
davits and  affirmations  in  the  court 
of  the  Vice  Warden  of  the  Stannaries 
of  Cornwall. 

An  Act  to  make  further  provision  for 
the  administration  of  justice  and  for 
improving  the  practice  and  proceed, 
ings  in  the  courts  of  the  stannaries 
of  ComwalL 

An  Act  for  abolishing  certain  offices  of 
the  High  Court  of  Chancery  in  Eng- 
land. 


Extent  of  Bepeal. 


The  whole  Act. 


The  whole  Act. 


The  whole  Act. 


Section  twenty. 


Section  forty-two. 
The  whole  Act. 


Section  six  from  "and 
that  any  commis- 
sioner." 


Sections  seven  and  eight. 


bdi 


APPENDIX. 


62  Vict.  C.  10.         SeBBlon  and 

— —  Chapter. 

Caaimissiontrs 


f^  J^iJ*  "^^^  6  &  7  Vict.  0.  82. 


11  &  12  Viot.  0. 
10. 


15  &  16  Vict.  c. 
76. 

16  &  16  Vict.  c. 
86. 

16  &  17  Vict.  c. 

70. 
16  &  17  Vict,  c 

78. 


17&18  Viot.  c. 
78. 


18  &  19  Vict.  c. 
42. 

18  &  19  Vict.  c. 
134. 


20  &  21  Vict.  0. 
77. 


21  &  22  Vict.  0. 
96. 

21  &  2^  Vict  0. 
108. 

22  Vict.  c.  16. 


28  &  29  Vict.  0. 
104. 

82  &  83  Vict.  0. 

88. 
40  &'41  Vict.  0. 

26. 


An  Act  the  title  of  which  begins  with 
the  words  *'  An  Act  for  extending," 
and  ends  with  the  words  '<  exami- 
nation of  witnesses.* 

An  Act  for  empowering  certain  officers 
of  the  High  Court  of  Chancery  to 
administer  oaths  and  take  declarations 
and  affirmations. 

The  Common  Law  Proeedore  Act, 
1862. 

An  Act  to  amend  the  practice  and 
course  of  proceeding  in  the  High 
Court  of  Chancery. 

The  Lunacy  Regulation  Act,  1858. 

An  Act  relating  to  the  appointment  of 
persons  to  administer  oaths  in  Cban- 
ceiy,  and  to  affidayits  made  for  pur- 
poses connected  with  registration. 

The  Admiralty  Court  Act^  1854. 


An  Act  to  enable  British  diplomatic 
and  consular  agents  abroad  to 
administer  oaths  and  do  notarial  acts. 

An  Act  the  title  of  which  begins  with 
the  words  ^  An  Act  to  make  further 
provision,*-  and  ends  with  the  words 
**  leasing  and  sale  thereof.** 

An  Act  to  amend  the  law  relating  to 
probates  and  letters  of  administra- 
tion in  England. 

An  Act  to  amend  the  Act  of  the 
twentieth  and  twenty-first  Victoria, 
chapter  seventy-seyen. 

An  Act  to  amend  the  Act  of  the 
twentieth  and  twenty-first  Victoria, 
chapter  eighty-five. 

An  Act  the  title  of  which  begins  with 
the  words  *^An  Act  to  enable,**  and 
ends  with  the  words  "of  the  Ex- 
chequer.** 

The  Ciown  Suits,  &o.,  Act,  1865. 


The  Bails  Act,  1869. 
The  Bolicitors  Act,  1877. 


Sections  one  to  f  onr. 


The  whole  Act. 


Section  twenty-three. 

Sections  twenty  -  two, 
twenty  -  three,  and 

twenty- four. 

Section  fifty. 


The  whole  Act. 


Section  six  from    * 
any  examiner*'  to  the 
end  of  the  section. 

Sections  seven  to  eleven. 

The  whole  Aet 


Section  fifteen. 


Section  twenty-seven  to 
** Provided  that"  and 
from  "and  any  person 
who  **  to  end  of  section. 

Sections  thirty  to  thir^- 
four. 


Sections       twenty 
twenty-three. 


to 


The  whole  Act,  exoopt 
section  five. 


Sections  eighteen,  nine- 
teen, forty-three,  and 
forty-four. 

The  whole  Act. 

Section  eighteen. 
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ASSIZES  BELIEF  AOT,   1889. 

62  &  53  ViOT.  OAP.  12. 

An  Act  to  relieve  the  Courts  of  Assize  from  the  Trial  of  Persons  charged 
mth  offences  triable  at  Qtuirter  Sessions, — [2^th  June,  1889.] 

1.  (1.)  Wheneyer  any  person  has  been  committed  to  gaol  or  admitted  Trial  of  per- 
to   bail  by  a  justice  or  justices  of  the  peace,  in  pursuance  of  section  s'^ns  charged 
twenty-two  or  section  twenty-five  of  the  Act  of  the  session  of  the  eleventh  JJ^Sable  at°^^" 
and  twelfth  years  of  the  reign  of  Her  present  Majesty,  chapter  forty-two,  qaarter 
charged  with  an  indictable  offence  triable  at  quarter  sessions,  the   persons  Boesions. 
bound  over  to  prosecute  and  give  evidence  shall  be  bound  over  to  attend 
for  that  purpose  at  the  next  practicable  court  of  quarter  sessions  having 
jurisdiction  to  try  such  person   for  such  offence,  unless  such  justice  or 
justices  for  special  reasons  think  fit  otherwise  to  direct ;  and  where  the 
persons  are  so  bound  over,  the  person  charged  shall  be  tried  at  the  said 
court  of  quarter  sessions,  and  a  court  of  oyer  and  terminer  or  general 
gaol  delivery  shall  not  be  required  to  deliver  such  persons  from  gaol  unless 
the  High  Oonrt  of  Justice  shall  by  order  direct  that  such  person  shall  be 
indicted  and  tried  at  a  court  of  oyer  and  terminer  or  general  gaol  delivery 
having  jurisdiction  to  try  him  for  such  offence. 

(2.)  If  such  direction  is  given  by  the  High  Oourt,  the  court  shall  cause 
to  be  given  to  the  person  so  bound  over  as  aforesaid  notice  in  writing  to 
attend  at  the  court  of  oyer  and  terminer  or  general  gaol  delivery  at  the 
time  and  place  mentioned  in  the  notice,  and  the  recognisance  binding  over 
such  persons  shall  have  effect  as  if  the  court,  time,  and  place  mentioned 
in  the  notice  were  substituted  for  those  mentioned  in  the  recognisance. 

2.  Every  justice  of  the  peace  by  whom  a  person  is  committed  to  gaol  Notice  by 
to  await  bis  trial  for  any  offence  triable   at  quarter  sessions  shall,   by  ju8^<^s  to 
indorsement  on  the  commitment  or  other  notice  in  writing  inform  the  ^^^^^' 
governor  of  such  gaol  whether  the  persons  bound  over  to  prosecute  and 
give  evidence  at  such  trial  are  bound  over  to  attend  at  a  court  of  quarter 
sessions  or  at  a  court  of  oyer  and  terminer  or  general  gaol  deUvery ; 
and  a  court  making  under  this  Act  an  order  for  the  trial  of  a  prisoner  at 
a  court  of  oyer  and  terminer  or  general  gaol  delivery  shall  cause  notice  in 
writing  of  the  order  to  be  given  to  the  governor  of  the  gaol  in  which  the 
prisoner  is  confined. 

8.  (1.)  Where  a  prisoner  has  been  committed  to  gaol  on  a  charge  for  an  Proceedings 
indictable  offence,  and  persons  have  been  bound  over  to  prosecute  and  for  discbarge 
give  evidence  at  a  court  of  quarter  sessions  for  any  county  or  place,  and  of  pn»on©5 
the  prisoner  is  not  tried  at  that  court,  then  the  next  court  of  oyer  and  ^ot^^ed  at 
terminer  or  general  gaol  delivery  having  jurisdiction  in  such  county  or  the  next 
place  shall,  on  his  application  (unless  there  are  such  special  reasons  to  the  sessions, 
contrary  as  are  hereinafter  mentioned),  either  cause  him  to  be  tried  at 
that  court  or  discharge  him  from  his  imprisonment,  and  if  there  are  such 
special  reasons  may  admit  him  to  bail. 

(2.)  If  he  is  not  so  tried  or  discharged,  and  he  is  not  tried  before  the 
holding  of  the  then  next  subsequent  court  of  oyer  and  terminer  or  gaol 
delivery  having  jurisdiction  in  such  county  or  place,  that  court  shall  try 
him  or  discharge  him  from  his  imprisonment. 

(8.)  The  said  special  reasons  may  be  the  removal  of  the  indictment 
into  another  oourt,  the  impossibility  of  producing  witnesses  for  the  prose- 
cution at  the  said  oourt  of  quarter  sessions,  or  other  special  reasons  for 
postponing  the  trial. 
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52  &  63  Vict. 
a  12. 


Assizes   Relief 
Act,  1889. 

Exercise  of 
Jarisdiction. 
Not  to  affect 
certiorari^  &c. 


Rules  may  be 
made  by  Rale 
Oommittee  of 
Judges. 


Definitions. 


Extent  of  Act. 
Short  tiUe. 


4.  The  jurisdiction  vested  by  this  Act  in  the  High  Court  may  be 
exercised  either  in  the  court  or  in  chambers  by  any  judge  of  the  High 
Court. 

The  jurisdiction  vested  by  this  Act  in  a  court  of  oyer  and  teiminer  or 
general  gaol  delivery  may  be  exercised  by  any  judge  or  commissioner  of 
that  court. 

5.  Nothing  in  this  Act  shall  afifect  any  existing  right  or  power  in  the 
High  Court  of  Justice,  or  any  judge  thereof,  to  remove  by  certiorari  or 
otherwise  any  indictment  found  at  any  court  of  quarter  sessions,  or  shall 
affect  any  existing  right  or  power  in  any  court  of  quarter  sessions  to  remit 
any  indictment  found  at  such  quarter  sessions,  for  trial  at  a  court  of  oyer 
and  terminer  or  general  gaol  delivery. 

6.  Bules  of  court  for  the  purpose  of  carrying  into  effect  this  Act  msiy 
be  made  by  the  same  persons,  and  laid  before  Parliament,  and  be  sabjeet 
to  be  annulled  in  like  manner  as  rules  of  court  for  the  purpose  of  the 
Supreme  Court  of  Judicature  Act,  1875,  and  the  Acts  amending  the 
same. 

7.  In  this  Act,  unless  the  context  otherwise  requires,-* 

The  expression  <'  High  Court "   means  Her  Majesty's  High  Court  of 

Justice. 
The  expression  *'  court  of  oyer  and  terminer  or  general  gaol  deUveiy  " 

includes  a  court  of  assize  and  the  Central  Criminal  Court : 
The   expression  <'  court  of  quarter  sessions "  means  the  justices  of  a 

county,   riding,   division,   or  liberty  in  general  or  qusoter  sessions 

assembled,  and  includes  the  recorder  of  a  borough : 
The  expression  "  gaol "  includes  house  of  correction. 

8.  This  Act  shall  extend  to  England  and  Wales  only. 

9.  This  Act  may  be  cited  as  ''  The  Assizes  Belief  Act,  1889." 


Short  title. 

Commence- 
ment of  Act. 

Summary 
proceedings 
against  per- 
sons affixing, 
&o.,  indecent 
or  obscene 
pictures  or 
printed  or 
written 
matter. 


Summary 
proceedings 
against  per. 


INDECENT    ADVEBTISEMENTS    ACT,     1889. 

52  &  63  ViOT.  CAP.  18. 

An  Act  to  suppress  Indecent  Advertisem&Kts,-^\^%ik  July,  1888.] 

1.  This  Act  may  be  cited  as  ''  The  Indecent  Advertisements  Act^  1889." 

2.  This  Act  shiJl  come  into  operation  on  the  first  day  of  Janoaiy  one 
thousand  eight  hundred  and  ninety. 

3.  Whoever  affixes  to  or  inscribes  on  any  house,  building,  wall, 
hoarding,  gate,  fence,  pillar,  post,  board,  tree,  or  any  other  thing  what- 
soever so  as  to  be  visible  to  a  person  being  in  or  passing  along  any  street, 
public  highway,  or  footpath,  and  whoever  affixes  to  or  inscribes  on  any 
public  urinal,  or  delivers  or  attempts  to  deliver,  or  exhibits,  to  any 
inhabitant  or  to  any  person  being  in  or  passing  along  any  street,  public 
highway,  or  footpath,  or  throws  down  the  area  of  any  house,  or  exhibits 
to  public  view  in  the  window  of  any  house  or  shop,  any  picture  or  printed 
or  written  matter  which  is  of  an  indecent  or  obscene  nature,  shall,  on 
summary  conviction  in  manner  provided  by  the  Sunmiaiy  Jurisdiction 
Acts,  be  liable  to  a  penalty  not  exceeding  forty  shillings,  or,  in  the 
discretion  of  the  court,  to  imprisonment  for  any  term  not  exceeding  one 
month,  with  or  without  hard  labour. 

4.  Whoever  gives  or  delivers  to  any  other  person  any  such  pictures,  or 
printed  or  written  matter  mentioned  in  section  three  of  this  Act  with  the 
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intent  that  the  same,  or  some  one  or  more  thereof,  should  be  affixed,  59  Ip  6S  Yux, 
inscribed,  delivered,  or  exhibited  as  therein  mentioned,  shall,  on  conviction        ^-^ 
in  manner  provided  by  the  Snmmaxy  JurisdiotioQ  Acts,  be  liable  to  a       rUdteLa 
penalty  not  exceeding  five  pounds,  or,  in  the  discretion  of  the  court,  to  jidmnimmnu 
imprisonment  for  any  term  not  exceeding  three  months,  with  or  without     Act,  1889. 
hard  labour.  — -. 

5.  Any  advertisement  relating  to  syphilis,  gonorrhoea,  nervous  debility,  *fP*  "^^d? 
or  other  complaint  or  infirmity  arising  from    or   relating  to  sexual  ^^  ^^ 
intercourse,  shall  be  deemed  to  be  printed  or  written  matter  of  an  indecent  ponishaUa 
nature  within  the  meaning  of  section  three  of  this  Act,  if  such  advertise-  luidar  moL  8. 
ment  is  affixed  to  or  inscribed  on  any  house,  building,  wall,  hoarding,  gate,  ^'^^ 
fence,  pillar,  post,,  board,  tree,  or  other  thing  whatsoever, .  so  as  to  be  manUdecUrsil 
visible  to  a  person  being  in  or  passing  along  any  street,  public  highway,  indeoent 

or  footpath,  or  is  affixed  to  or  inscribed  on  any  public  orinsJ,  or  is  delivered 
or  attempted  to  be  delivered  to  any  person  being  in  or  passing  along  any 
street,  public  highway,  or  footpath. 

6.  Any  constable  or  other  peace  officer  may  arrest  without  warrant  ConttabUmay 
any  person  whom  he  ahall  find  committing  any  offence  against  this  ^"^^  ^^  ^^ 
Act.  *'  offeoet. 

7.  In  this  Act  the  expression  "  Summary  Jurisdiction  Acts  "—  ^?^^^^  la 
In  England  means  the  Summary  Jurisdiction  (EngUsh)  Acts  within  the  y^^^J^ 

meaning  of  the  Summary  Jurisdiction  Acts,  1879 ;  27  A  28  Viet 

In  Scotland  means  the  Summary  Jurisdiction  (Scotland)  Acts,  1864  and  o.  58—44*  45 
1881,  and  any  Acts  amending  the  same  ;  and  iT*?*!^  ^CT 

In  Ireland  means  within  the  police  district  of  Dublin  metropolis  the  ^^  ^^  ^^^ 
Acts  regulating  the  powers  and  duties  of  justices  of  the  peace  for  such 
district  or  of  the  police  of  such  district,  and  elsewhere  in  Ireland  the 
Petty  Sessions  (Ireland)  Act,    1851,  and  any  Act  amending  the 
same. 


WEIGHTS  AND  MEA8UBES  ACT,  1889. 

52  k  53  ViOT.  CAP.  21. 

An  Act  far  amending  the  Law  relating  to  Weights  and  Measures,  and  for 
other  purposes  connected  therewith. — [26^  July,  1889.] 

Whereas  it  is  expedient  to  amend  the  Weights  and  Measures  Act,  1878  41  *  42  Viet 
(heieinalter  referred  to„as  the  principal  Act),  and  the  law  rehiting  to  the  ®-  *^- 

sale  of  coal : 

Be  it  therefore  enacted  by  the  Queen's  most  excellent  Majesty,  by  and 
with  the  advice  and  consent  of  the  Lords  Spiritual  and  Temporal,  and 
Commons,  in  this  present  Parliament  assembled,  and  by  the  authority  of 
the  same,  as  follows : 

Past  1. — ^Wsiohtb  axd  Mbabubxb. 
1.  (1.)  Eveiy  weighing  instrument  used  for  trade  shall  be  verified  and  Verifiesticm 
stamped  by  an  inspector  of  weighte  and  measures  with  a  stamp  of  verifica-  2|[,  JJ|J^|J2[ 

tion  under  this  Act. 

(2.)  Every  person  who,  after  the  expiration  of  twelve  months  from  the 
commencement  of  this  Act,  uses,  or  has  in  his  possession  for  nse,  for  trade 
any  weighing  instmment  not  stamped  as  reijuired  by  thjg  Aet^  shall  bQ 
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fiS  dr  68  Yior.  liable  to  a  fine  not  exoeeding  two  pounds,  oc  in  the  eaae  of  a 

a  21.        offenoe  five  pounds. 
WMuaand       ^^'^  "^^^  power  of  making  bye-laws  oonferred  by  seotion  fiftj-i^xee  d 
MuMirts  Acty  ^^  principal  Aot  shall  extend  to  the  making  of  bye-laws  for  giving  cffost 
1889.        to  this  section, 

(4.)  Section  thirty-two  of  the  Principal  Act  shall  apply  to   iraigkiig 

instmments  in  like  manner  as  it  applies  to  weights  and  measures. 

Liability  to  4.  Where  a  person  is  conTicted  under  any  seotion  of  the    piineqpil 

impriaomnent  ^q\^  q^  ^\^  ^^  ^f  ^  second  or  subeeqaent  offence^  and  the  court  by  wluek 

fraudT"  ^        ^®  ^  convicted  is  of  opinion  that  snoh  offenoe  was  oommiifced  wi^  inteat 

to  defraud,  he  shall  be  liable,  in  addition  to  or  in  lien  of  any  &ke,  to  be 

imprisoned  with  or  without  hard  labour  for  a  tenn  not  exoeeding  two 

months. 

Pablieation  of      14.  Where  a  person  is  convicted  before  any  court  of  any  o£feiioe  under 

conviotionB.     the  principal  Act  or  this  Act,  the  court  may  if  it  thinks  fit,  caofle  the 

conviction  to  be  published  in  such  manner  as  it  thinks  desirable. 
P^Tlfliooss         17.  Notwithstanding  anything  in  section  sixty-sev^n  or  sixty-eight  of 
to  oi^  of         ^Q  principal  Act,  a  person  using  weights  or  measures  in  the  ettj  of 
°*  London  shall  not  be  required  to  have  his  weights  or  measures  verified  or 

stamped  by  more  than  one  authority. 

PjiBT  n. — Saub  of  Ooal. 

Coal  to  be  20.  (1.)  All  coal  shall  be  sold  by  weight  only,  except  where  by  the 

sold  by  weight  ^tten  consent  of  the  purchaser  it  is  sold  by  boat  load  or  by  waggooa  or 
tubs  delivered  from  the  colliery  into  the  works  of  the  purchaser. 

(2.)  If  any  person  sells  coal  otherwise  than  is  required  by  this  seeticHi 
he  shall  be  liable  to  a  fine  not  exceeding  five  pounds  for  every  such  sale. 
Weight  ticket  21.  (1.)  Where  any  quantity  of  coal  exceeding  two  hundredweiglii  is 
deUyexT^f  delivered  by  means  of  any  vehicle  to  a  purchaser,  the  seller  of  the  ooal 
coal  oyer  two  shall  therewith  deliver,  or  cause  to  be  delivered,  or  to  be  sent  by  poet  or 
hnndred-  otherwise,  to  the  purchaser  or  to  his  servant,  before  any  part  of  the  ooal  is 
weight.  unloaded,  a  ticket  or  note  according  to  the  form  in  the  Third  Schedule  to 

this  Act,  or  according  to  a  form  to  the  likCjeffect. 

(2.)  If  default  is  made  in  complying  'vnth  the  requirements  of  thii 
section  with  respect  to  the  delivery  or  sending  of  a  ticket  or  note,  or  if  the 
quantity  of  ooal  delivered  is  less  than  the  quantity  expressed  in  a  ticket  or 
note,  the  seller  of  the  coal  shall  be  liable  to  a  fine  not  exceeding  Ave 
pounds. 
'  (d.)  If  any  person  attending  on  any  such  vehide,  having  received  any 
such  ticket  or  note  for  delivery  to  the  purchaser,  refuses  or  negleoU  to 
deliver  it  as  required  by  this  section,  or,  on  being  requested  so  to  do,  to 
exhibit  it  to  any  .inspector  of  weights  and  measures,  or  other  oflloer 
appointed  lor  the  purpose  by  the  lo^  authority,  he  shall  be  liable,  to  a 
fine  not  exceeding  five  .pounds*  .  .  . 

Tan  ireight         ^^'  0")  Where  any  quantity  of  coal  exceeding  two  hundredweiu^t  is 
^    of  Tehiole       conveyed  for  delivery  on  sale  in  a  vehicle  in  buUc,  the  seller  of  the  coal 
^M^  ^^1       shall,  unless  the  vehicle  is  provided  by  the  purchaser,  cause  the  weight  of 
sold  m  bulk.    .^-^^  vehicle,  as  well  as  of  the  coal  contained  therein,  to  be  previously  asoer- 
taindl  by  a  weighing  instrument  stamped  by  the  inspector  of  weights  and 
measures,  and  being  on  or  near  to  the  nlaoe  from  w^udi  the  coal  is  brought^ 
and  shall  from  time  to  time  cause  the  tare  weight  of  the  vehicle  to  be 
marked  thereon  in  such  manner  as  the  local  authority  approve*  , 

,.:  (^)  In  any  such  due  the  seller  of  :the  coal  shalliiiMrt  or.Aaoffe  to  b^ 
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•■    ■  •.  • 
inBerted  in  the  tioket  required  By  this  'Act  to  be  giyen  by  him  a  sUtemeiit  52  &  58'Vidr. 

.of  ihe.  oorreot  wekfbt  of  the  Tehiole^  or  of  the  vehiole  and  of  the  animkl      '.  c*  2^* 

drawing  it  where  both  are  weighed  together  with  tlM  load/  as  well  aii  of    iv'^^^J^ 

^  the  correot  weight  of  the  coal  contained  in  the  vehiole.  '\M$alw^  Act 

(3.)  If  any  pmon  faik  to  comply  with  the  requirements  of  this  Section        1889. 
he  sWl  be  liable  to  a  fine  not  exceeding  fiye  pounds.  -rr* 

33.  If  the  person  in  charge  of  any  vehicle  in   which  coal  is  being  Fnraas  by 
oanied  wilfully  makes  any  false  statement  as  to  the  tare  weight  of  the  driveift  of 
vehicle,  or  wufuUy  does  any  act  by  which  either  the  seller  or  the  ^ur-  «<»l  carts* 
idhaser  of  the  coal  is  defrauded,  he  shall  be  liable  to  a  fine  not  exceeding 
^e  pounds. 

24.  If  any  person  On  the  sale  of  coal  in  any  quantity  not  excee^g  Penaity  on 
two  hundredweight  fraudulently  delivers  to  the  purchaser  a  less  quantity  defioiaiicj  in 
of  coal  than  is  agreed  to  be  sold,  he  shall  be  liable  to  a  fine  not  exceeding  weight  of 
five  pounds.  SeaT*""^ 

25.  (1.)  Where  coal  is  sold  by  retail  for  delivery  at  the  place  where  it  Weighing 

is  kept  for  sale|  and  there  is  not  at  or  near  such  place  any  weighing  inotmmenft  to 

instrument  stamped  by  an  inspector  of  weights  and  measures  at  which  ^  kepi  in 

the  coal  can  be  weighed,  the  seller  shall  keep  at  that  place  a  weighing  P^  Ti  wT 
.instrument  stamped  as  aforesaid,  and  shall,  if  so  required  by  any  purchaser,  ntatt!*  ^ 
!pr  by  any  inspector  of  weights  and  measures,  or  by  any  other  o£Qcer 

appointed  for  the  purpose  by  the  local  authority,  weigh  any  coal  before 

tae  sale  or  delivery  thereof. 
(2.)  If  any  person  fails  to  comply  with  the  requirements  of  this  section 

he  smdl  be  liable  to  a  fine  not  exceeding  for  a  fixst  offence  two  ponndSf 

and  for  any  subsequent  offence  five  pounds. 

26.  (1.)  The  local  authoritiy  may  erect  and  maintain  fixed  weighing  Eroetton  sad 
instruments  at  convenient  places  ibr  the  purpose  of  weighing  coal,  and  maintoiwioe 
ipaay  provide,  furnish,  and  maintain,  portable  weighing  instrun^ents  for  i^g^^^ 
the  same  purpose,  and  may  appoint  proper  persons  to  keep  and  attend 

any  such  instniments. 

(2.)  If  the  keeper  of  any  such  filled  weighing  instrument  refuses, 
.without  reasonable  excuse,  to  weigh  or  re- weigh  any  vehicle  or  coal,  or 
80  weighs  any  vehicle  or  coal  as  wilfnlly  to  defraud  either  the  seller  or 
purchaser  of  coal,  he  shall  be  liable  to  a  fine  not  exceeding  five  pounds. 

27.  (1.)  Any  seller  or  porohaser  of  coal,  person  in  charge  of  a  vehicle  powoc  to^ 

in  which  coal  is  carried,  inspector  of  weights  and  measures,  or  other  reqairo  weigh- 
ofiScer  appointed  for  the  purpose  by  the  local  authority,  may  require  that  "®.°^^^(  <^ 
any  coal  or  any  vehicle  used  for  the  carriage  of  coal  in  bulk  be  weighed  ^^^^  ^  ' 
or  re-weighed  by  any  weighing  instrument  stamped  by  an  inspector  of 
weights  and  measures, 
l^ovided  as  follows : 

(a.)  Kb  seller  of  coal  or  person  in  charge  of  a  vehicle  in  which  coal  is 
carried  shall  be  required  under  this  section  to  carry  coal  beyond 
such  distance,  not  exceeding  half  a  mile,  as  may  be  prescribed  in 
that  behalf  by  the  local  authority  : 
(b,)  Where  any  such  coal  or  vehicle  has  at  the  instance  of  the  pur* 
ohaser  been  weighed  or  re-weighed  in  pursuance  of  this  section, 
and  found  to  be  of  the  weight  stated  in  that  behalf  by  the  seller 
of  the  coal  or  the  person  in  charge  of  the  vehicle,  the  purchaser 
shall  be  liable  to  the  payment  of  all  reasonable  opsts  actually 
incurred  of  and  incidental  to  the  weighing  or  re-weighing. 
'  (2.)  If  any  person  obstructs  any  weighing  or  re- weighing  awiorised 
by  this  section  he  shall  be  liable  to  a  fine  not  exceeding  five  pounds. 
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Explanation 
of  law  as  to 
bakera. 


28.  (1.)  Any  local  authority  may  from  time  to  time  make,  leTohe, 
and  alter  bye-laws, 

(a.)  regulating  for  the  purposes  of  this  Act  the  sale  of  coal  in  qnantitiBi 

not  exceeding  two  hundredweight ;  and, 
(b,)  requiring,   either  generally  or  in  specified  classes   of   cases,  a 
weighing  instrument,  of  a  form  approved  by  the  locai  aathoiitj, 
.  to  hd  carried  with  any  vehicle  in  wliich  coal  is  carried  far  sale  or 
delivery  to  a  purchaser ;  and 
(c.)  prescribing  the  distance  beyond  which  coal  is  not  to  be  Teqiuied  Id 
be  carried  for  the  purpose  of  being  weighed  or  re-weighed  in 
pursuance  of  this  Act ;  and 
(d.)  fixing  the  fees  to  be  paid  for  the  use  of  any  weighing  instnuneni 
maintained  by  the  local  authority ; 
and  may  by  such  bye-laws  impose  fines,  recoverable  summarily,  and  mot 
exceeding  in  each  case  five  pounds,  for  the  breach  of  any  such  bye-law. 

(2.)  Every  bye-law  made  under  this  section  shall,  before  being  brofugkt 
into  operation,  be  approved  by  the  Board  of  Trade,  and  be  published  in 
such  manner  as  the  local  authority  think  su£Scient  for  giving  notiee 
thereof  to'all  persons  interested,  and  a  copy  of  every  such  bye->law  shall 
be  sent  by  the  local  authority  to  the  Board  of  Trade. 

29.  (1 .)  Any  inspector  of  weights  and  measures  or  officer  appointed 
for  the  purpose  by  the  local  authority  may,  at  all  reasonable  times,  enter 
any  building  or  part  of  a  building  or  other  place  in  which  coal  is  sold  or 
kept  or  exposed  for  sale,  and  may  stop  any  vehicle  carrying  coal  for  sak 
or  for  delivery  to  a  purchaser,  and  may  test  any  weights  and  weighing 
instruments  found  in  any  such  place  or  vehicle,  and  may  weigh  any  load, 
sack,  or  other  less  quantity  of  coal,  found  in  any  such  place  or  vehicle,  or 
which  is  in  course  of  delivery  to  any  purchaser. 

(2.)  If  it  appears  to  a  court  of  summary  jurisdiction  that  anj  load, 
sack,  or  less  quantity  so  weighed  is  of  less  weight  than  that  represented 
by  the  seller,  the  person  selling  or  keeping  or  exposing  the  coal  for  sals, 
or  the  person  in  charge  of  the  vehide,  as  the  case  may  he^  shall  be  liabk 
to  a  fine  not  exceeding  five  pounds. 

(8.)  Any  person  who  obstructs  or  hinders  any  inspector  acting  under 
this  section  shall  be  liable  to  a  fine  not  exceeding  five,  or,  in  case  of  a 
second  or  subsequent  offence,  ten  pounds. 

do.  Her  Majesty  the  Queen  may,  from  time  to  time,  on  the  application 
of  the  local  authority  for  any  area,  and  on  being  satisfied  that  the  pro- 
visions made  by  or  under  any  local  Act  in  force  at  the  commencement  of 
this  Act,  with  respect  to  the  sale  of  coal  in  that  area,  are  more  stringent 
than  the  corresponding  provisions  of  this  Act,  by  Order  in  Ck>unoil  exempt 
that  area  from  the  provisions  of  this  part  of  this  Act  to  such  extent  and 
under  such  conditions,  as  may  appear  to  Her  Majesty  in  Conncfl 
expedient. 

81.  This  part  of  this  Act,  except  the  provision  requiring  oJMd  to  be 
sold  by  weight  only,  shall  not  extend  to  Scothmd. 

Past  EL — ^Bbbad. 

82.  Nothing  in  the  enactments  referred  to  in  the  Fourth  Schedule  to 
this  Act  shall  render  any  baker  or  seller  of  bread,  or  the  journeyman, 
servant,  or  other  person  employed  by  such  baker  or  seller  of  bread,  liable 
to  any  forfeiture  or  penalty  for  refusing  to  weigh  in  the  presence  of  the 
purchaser  any  bread  conveyed  or  carried  out  in  any  cart  or  other  carriage^ 
unlesQ  be  is  requested  80  to  do  hj  pr  OU  behalf  of  the  purchaser. 
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33.  (1.)  No  prooeeding  or  conviction  for  any  offence  panishable  under        ^  _' 

this  Act  shall  affect  any  civil  remedy  to  which  any  person  aggrieved  by    Wtighu  md 

.the  offence  may  be  entitled.  Meagwres  Aet^ 

(2.)  This  Act  shall  not  exempt  any  person  from  any  indictment  or  other       ^^^' 
proceeding  for  an  offence  which  is  punishable  at  common  law  or  under  gi^^g  for 
some  Act  of  Parliament  other  than  this  Act,  so  that  no  person  be  pun-  iiAhilities 
ishdd  twice  for  the  saine  offence.   '  otherwise  than 

(3.)  Where  proceedings  are  taken  before  any  court  against  any  person  ^^^  ^^• 
in  respect  of  any  offence  punishable  under  this  Act,  and  the  offence  is  also 
'punishable  at  common  law  or  under  some  Act  of  Parliament  other  than 
this  Act,  the  court  may  direct  that,  instead  of  those  proceedings  being 
continued,  proceedings  shall  be  taken  against  that  person  at  common 
law  or  under  some  Act  of  Parliament  other  than  this  Act. 

84.  This  Act  and  the  principal  Act  shall  be  construed  together  as  one  Oonstniotion 
Act.  of  Act 

35.  In  this  Act,  unless  the  context  otherwise  requires.  DeflDitions^ 

"Weighing  instrument''  includes  scales,  with  the  weights  belonring  *1*'*2  Vld, 
thereto,  scale-beants,  balances,  spring-balances,  steelyards,  weighing  ^*     ' 
machines,  and  other  instruments  for  weighing: 
"  Measuring  instrument  '*  includes  any  instrument  for  the  measurement 
of  length,  capacity,  volume,  temperature,  pressure,  or  gravity,  or  for 
'  the  measurement  and  determination  of  electrical  quantities : 
"  Vehicle  *'  means  any  carriage,  cart,  waggon,  truck,  barrow,  or  other 
means  of  canying  coal  by  land,  in  whatever  manner  the  same  may  be 
drawn  or  propelled,  but'does  not  include  a  railway  truck  or  waggon : 
"  Inspector '  means  an  inspector  under  the  principal  Act : 
-    Othdr  expressions  have  the  same  meaning  as  in  the  principal  Act : 
Provided  that  the  expression  **  local  authority  "  shall,  in  its  application  to 
England,  be  construed  subject  to  the  provisions  of  the  Local  Government 
Act,  1888,  and  the  expression  '*  weighing  machine"  in  the  principal  Act 
shall  indnde  any  weighing  instrument  as  defined  by  this  Act. 


THIRD  80HEDULE. 

Wmght  lidoet  or  Consignment  Note  on  dMotry  qf  Coal  ovtr  Two  ffyndredtoeigkt. 

Mr.  A  :B  [Aere  imert  tke  name  of  the  bujferX 

Take  notioe  that  tou  are  to  receive  herewith    tons.    owt.    Ibi  of  ood* 
[  When  ooidin  oaau,  add} 
in  Mcks,  eaoh  oontaining  cwt 

lWhen9ohiinMk,addi 

tons,    cwt     lb. 


••*    ... 

a*.  ..  ... 


Weight  of  ooel  and  vehicle  ... 
Tare  wdght  of  vehicle ... 

Net  weight  of' coal  herewith  ^delivered 
to  porch  sser 


...    ...    ...    ...    ... 


CD.  Ihereineert  the  name  of  the  idfeHJ. 
E,F,  [here  insert  the  name  of  the  person  in  charge  qf 

the  vehicle]* 
Where  coal  is  deliTcred  hj  means  of  a  vehicle  the  seller  miut  deliver  or 'send  bv 
'poet  or  otherwise  to  the  porohMcr  or  his  servant,  before  any  part  of  the  coel  is 
imlcaded,  a  ticket  or  note  in  this  form. 

Any  sdler  of  coal  who  delivers  a  less  quantity  than  is  stated  in  this  ticket  or  note 
"is  HaUe  to  a  line. 

Any  person  attending  on  a  vehicle  used  for  the  deUvery  of  coal  who,  having 
'rseeivsa  a  ticket  or  note  for  delivery  to  the  porohaser,  refuses  or  neglects  to  deliver 
it  to  the  puehaser  or  his  servant,  is  Uahle  to  a  fine. 
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Enaotrndntfl 
in  sohadnle 
repealad— 
SftYlng. 


MASTER  4ND  8EBVAMT  AOT,  1889. 

5a  &:  58  ViOT.  oiP.  84.   • 

An  Act  to  repeal  certain  StatuUs^  relating  to  Moeter  and  ServanU  ut  /pot^ 
ticular  Manufactures,  which  have  ceased  to  be  put  m  force  or  have 
unnecessary  by  the  enactment  of  subsequent  Statutes, — [26th  Jufy, 

,  Whereas  oertain  statuies  relating  to.  inaster  and  senrant  in  paitieBbr 
manufactures  haye,  parUy  by  reason  of  changes  in  the  naethodi  of 
manufacture  and  in  the  conditions  of  employment,  and  partly  by  leaiwni 
of  improyements  in  the  general  law,  either  ceased  to  be  pot  in  foioe  4» 
become  unnecessary,  and  it  is  expedient  with  a  yiew  to  the  reyisi<m  of  tk 
statute  law,  and  particularly  to  tiie  improyement  of  -the  reyiaed  edition  of 
.  the  statutes,  to  expressly  and  specifically  repeal  the  same : 

Be  it  therefore  enacted  by  the  Queen's  most  Excellent  Majesty,  by  and 
with  the  adyice  and  consent  of  the  Lords  Spiritual  and  Teasporal,  and 
Oommonsi  in  this  present  Parliament  assembled,  and  by  the  autliari^  of 
the  same,  as  follows : 

1.  Th^  Act  may  be  dted  as  "The  Master  and  Servant  Act^  1889." 

2.  The  enactments  described  in  the  schedule  to  this  Act  are  lierebf 
repealed: 

Provided  that  where  any  enactment  not  comprised  in  the  scihedafe  has 
been  repealed,  confirmed,  reviyed,  or  perpetuated  by  any  enactment 
hereby  repefded,  such  repeal,  confirmation,  reviyor,  or  perpetuation  shaO 
not  be  affected  by  the  repeal  effected  by  tUa  Act : 

and  the  repeal  by  this  Act  of  any  enactment  shall  not  affect  any 
enactmenjb  in  which  such  enactment  has  been  applied,  inooiporaled,  or 
referred  to : 

and  this  Act  shall  not  affect  the  validity,  invalidity,  effect^  or  cons^ 
quences  of  anything  already  done  or  suffered,— -or  any  exiBting  atatva  or 
capacity,f>-or  any  right,  title,  obligation,  or  lialnlity  already  acqoiied, 
accrued,  pr  incurred,  or  any  remedy  or  proceeding  in  respect  thereof ,— or 
any  release  (x  discharge  of  or  from  any  debt,  jpenalty,  obligation,  liabil]^ 
claim,  0|r  demand,*-or  any  indemnity,.— or  the  proof  of  any  past  ad  or 
thing: 

and  tUs  Act  shall  not  extend  to  repeal  any  enactment  so  far  aatbs 
saioae  may  be  in  force  in  any  part  of  Her  Majesty's  dominions  oat  of  tlie 
United  Kiiigdom, 

BGH]a)ULE. 

EwAompRXS  which  haye  been  thetdy  bxfialbd  are  in  some  hutanees  nromniP  in 
this  soBanuiBi  in  order  to  avoid  the  neooatity  of  referenoe  to  pbivioos  SrAnms. 


SMsionaud  Chapter. 
lAi»^i8tat2y 

2  Gao.  1,  e.  17* 
-    Wah.  . 


V'Geo.  1,  c  27.  ' 


.'  ,*    '  '  *i 


Ttttoof  Aet. 


/ ')  •. .' 


An  Act.fgr  the  more  oflRMtital  prevantiDg  the  Atniaea  and  IVaaia 
of  persona  aaployed  in  the  working  np  the  WooUen,  Ijiaan, 
Fnatian,  Gotton,  and  Iron  Mannfaotnrea  of  thia  -Kij^fdkN&i.* 

An  Act  to  empower  Jnatleea  of  the  Paaea  to  detannina  diqiatoa 
a^t  Sarvanta,  Artifieen,  Day  Labonrara,  Wagea»  and  otfiar 
small  demanda,  and  to  oblige  Haatera  to  pay  the  aame,  and  ta 
puiish  Idle  and  Diaorderly  Servanta.  , 

. .  in  part  {  namely,  aectiona  two,  nine,  and  aixtaao* 

An  Act  for  preventing  Jonmeyman  Shoemakera   aeQIng^ea* 

..  changiiig^  or  pawning  Boot^  Shoea,.  SUpperai  eat  leather^  eir 
piher  matexiafa  for  makinff  Boots,  3boaa,.or'8UppaKa^  aadlq^ 
better  regulating  tl^a  aaid  Joiuii^Tmen.  .  ... 


(a)  Tbeae  lefereaeea  are  to  the  Slatatea  ReViaed* 


Appsnoix* 


SenloBaiid  Ohafrtcr. 


IS  Q«Ob  1,  «•  84. 
18  Gaiw  1,  ••  26. 
18  Geo.  2,6.8. 


15  Geo.  3,  f*  27. 


25  Geo.  3,  c  8, 


27  Geo.  2, 0.7. 


29  Geo.  2,0.12, 
IrUh. 


80  Geo.  2, 0. 12, 


5  Geo.  8|  e.  51* 


6  Geo.  8, 0. 28. 


Title  of  Aet 


52  &  58  ViOT. 
0.24. 

An  Ael  topfeTealwikwfiil  OembiaatiQtaeof  WoluBe&emplo]^  i!^  ?f 
in  the  VTcKdlen  ManiilMliiTCe,  and  lor  bettor  F^ymen^  their '  ^"^^'^^^v 
Wageo.  "^ 

An  Aetlor  better  SegoUtion  of  tiie  Unen  and  Hempen  Mann-       '  *"*" 
iMtoraelnthatPkotof  Great  Britahi  oalled  Sootland. 
in  part;  namely,  ezeept  aeotion  eighteen. 

An  Aet  to  explain  and  amend  an  Aet  made  in  the  First  Tear  of 
the  Reign  of  Her  late  Majeety  Qneen.  Anne,  intituled  **  An 
Aet  for  the  more  eifeotnal  proTonting  the  Abnaes  and  Frande 
of  Peruna  employed  in  the  working  up  the  Woollen,  Linen, 
Fnatian,  Cotton,  aiid  Iron  ICannf aotnrea  of  this  Kingdom ;  and 
for  extending  the  said  Aet  to  the  Manniaetnres  of  Leather. 

An  Aet  for  the  more  effaotoal  preventinff  any  doth  or  WooU^n 
Goods  remaining  npon  the  Kaokor  Tenters,  oc  any  .Woollen 
Yam  or  wooU  kit  ont  to  dry,  from  being  stolen  ox  taken  away 
in  the  Nij^t-time. 

An  Aot  for  the  better  adjnsting  and  mora  easy  recoToiy  of  the 
Wagee  of  eertain  aerrants,  and  for  the  better  regnlation  of 
aneh  Sertaiita  and  of  eertain  Apprentieea ;  and  lor  tiie  pmnUi- 
ment  ol  aU  aneh  ownera  of  Goal  and  their  Agenta  aa  shall 
knowingly  employ  and  aet  at  Work  Poraona  retained  in  the 
aeryiee  of  other  Ooal-owners;  and  also  that  Mn^nal  Debts 
between  Fiuty  and  Party  be  aet  one  agafaiat  the  .other., 
in  part;  namely,  aeetfona  two  and  aewn. 

An  Aet  lor  the  moreeifeetaal  prereatingol  Franda  and  Abnsee 
eommittad  by  peiaona  employed  in  the  ICannfaotnre  of  Clooks 
aadWatohea. 

An  Aet  to  proTant  milawlnl  oombtnatlona  of  Tabanti,  .OoQie^ 
Minora,  and  others ;  and  the  Bonding  of  threatening  Lettera 
without  Namea,  or  with  Fietitioiia  ^aam  anbaoribed  thereto ; 
and  the  malieiooa  deatmetion  ol  Oaniagea;  and  for  the  more 
effaetnal  Poniahment  of  wieked  Feraons  who  shall  malioionaly 
aet  Are  to  Honaea  or  Ont-honaee,  or  to  Stacks  of  Hay,  Gom, 
Straw,  or  Tnxf  ,  or  to  Ships  or  Boats, 
in  part ;  namely,  seetiono  nine,  ton,  eloTen,  and  twelTs. 

An  Aet  to  amend  an  Act  made  in  the  Twenty-ninth  year  of  the 
Reign  of  His  present  Majesty,  iatitnled  **  An  Act  to  render 
more  effaetnal  an  Aet  paaaed  in  the  Twelfth.  Tear  of  the 
Reign  of  Hii  lato  Majeety  King  Qeoige,  to  proTent  unlawful 
Oombinationa  ol  Workmen  emj^oyed  in  the  Woollen  Manufao- 
tuea,  and  for  belter  Payment  of  their  Wagea ;  and  also  an 
Aet  passed  in  the  Thirteenth  year  ol  the  Reign  ol  His  aafil 
lato  MaJeetTi  lor  the  bettor  Regulation  of  the  Woollen  Manu- 
faeture,  and  for  praTonting  Diapntea  among  the  Poraona  oon* 
eeraed  therein;  uid  for  limiting  a  Time  for  proaeouting  for  the 
Foriaitnve  appofaited  by  the  aforeaaid  Aet  in  eaae  of  Payment 
of  the  WorkflMn's  Wagee  in  any  other  manner  than  in  Mon^." 

An  Act  lor  repealing  aeveral  Lawa  relating  to  the  Manufiwtura 
ol  Wocrflen  Oloth  in  the  County  ol  Tork,  and  alao  ao  much  ol 
aereral  other  Lawa  aa  prescribes  particular  Standurds  ol 
Width  and  Length  ol  such  Woollen  Cloths;  and  lor  sub- 
stituting other  Regulations  ol  the  Cloth  Trade  within  the 
Weat  Riding  ol  the  aaid  oounU^,  lor  proYanting  Frauda  in 
certifying  the  Contonto  ol  the  Cloth,  and  lor  preaerring  the 
Credit  ol  the  aaid  Manufacture  at  the  Foreign  market. 

An  Act  to  amend  an  Aot  made  in  the  last  Seaaion  ol  Parliament, 
intituled  '*  An  Act  for  rapealing  ae?eral  Lawa  relating  to  the 
Manufacture  of  Woollen  Cloth  in  the  County  of  Tork,  and 
also  ao  much  of  aoToral  other  lawa  aa  proacribes  particular 
Standaida  of  Width  and  Length  of  such  Woollen  Cloths ;  and 
for  aubatitttting  other  ReguUtiona  of  the  doth  Trade  within 
the  Weal  Riding  of  the  aaid  County,  lor  proTonting  Frauda  in 
certifying  the  Contonto  ol  the  Cloth,  and  lor  preaerring  the 
Credit  ol  the  aaid  Manulaeture  at  the  Foreign  market. 


Ixiii 


AWEKDIX. 


52^58yiOT. 
.  a84. 


Seeiloii  and  Ohairter. 


^•^-         U  Qeo.  8.  c.  i4. 


17  Geo.  8,  e.  85* 
28  Goo.  8,  c.  18. 


24  Goo.  8,  MM.  2, 
0.8. 


26  Goo.8,  0.  40» 


28  Goo.  8,  e.  66» 


81  Goo.  8, 0. 58* 


61  Goo.  8, 0. 41. 


Tlttoof  Act 


An  Aol  for  this  inore  offeotaol  pMtafAtig  Fnodo  and 
monto  by  F^nono  employod  m  tho  WooUon  Manufactory. 

An  Act  to  amend  an  Act  made  in  tho  Twenty-oeeood  year  of  tho 
Reign  of  his  Uto  Majesty  King  George  tho-Sooond^-iBtitakd 
"  An  Act  for  tho  more  oflPeotnal  proTonting  of  Frando  and 
Abnees  committed  by  Poisons  employed  in  tho  MannfaeiarB  of 
Hats,  and  in  tho  Woollen,  Linen,  Fostian,  Cotton,  Ine* 
Leather,  Far,  Hemp,  Flax,  Mohair,  and  Silk 
and  for  preventing  anlawfnl>  Combinations  of 
Dyers  and  Jonmoymon  Hot  Pressors,  and  of  all  Fsi 
employed  in  tho  said  soToral  Mannfactares ;  and  for  tho  belter 
Payment  of  their  Wages.** 

An  Aet  for  the  better  xogolating  the  Hat  Mannfaetoiy.  • 

An  Aet  for  rendering  more  oireetaa!  the  ProTisiona  oontained  in 
an  Aot  of  tho  Thirteenth  Tear  of  King  Georgo  the  Fliat  far 
proYonting  Frands  and  Abnses  in  the  Dying  Trade, 
in  part  $  namely,  seotions  five  to  tirelTo,  and  aoetion  tliij 
from  **  dirsctod  to  any  oonstable  **  to  end  of  aectkm. 

An  Act  for  more  oflFootnally  preftnting  Frauds  and  Abnaoa 
mitted  by  Persons  employed  in  tho  Maanfaotnrea  of  eOoifaing 
Wool,  Wonted  Yam,  and  Goods  made  f rotd  Worsted  in  tho 
Gonntyof  Suffolk. 

An  Act  for  more  offeetnally  preTenting  Frands  and  Abases 
committed  by  Persons  employed  in  the  Manufactures  of  comb- 
ing Wool,  Worsted  Yam,  and  Goods  made  from  Worated,  in 
the  Gountieo  of  Bedford,  Huntingdon,  Northampton^  LoioeBter, 
Rutland,  and  Lincoln,  and  the  Isle  of  Ely. 

An  Aot  for  the  better  and  more  effectual  Protection  of  Stoekng 
Framea,  and  the  Machines  or  Engines  annexed  thereto  or  iMod 
therewith,  and  for  tho  Punishment  of  Persons  deatiujing  or 
injuring  of  such  Stocking  Fmmes,  Machines,  or  Enginea,  aad 
the  Framework,  Knitted  Pieces,  Stockings,  and  other  Artieiss 
and  Goods  used  and  made  in  the  Hosiery  or  Framowork-knittsd 
Manufactory,  or  breaking  or  destroying  any  Machinery  eo^ 
tained  in  any  Mill  or  MiUs  used  or  any  way  employed  in  pr^ 

garing  or  sinning   of  Wool  or  Cotton  for  tho  uae  of  tho 
looking  Frame. 

An  Act  more  effectually  to  pretent  abuses  and  Frands  eom* 
mitted  by  Persons  employed  in  the  Manufactures  of  combiiiig 
Wool  and  Wonted  Yam  in  the  County  of  Norfolk  and  tho  City 
of  Norwich  and  County  of  the  said  City, 

An  Act  to  repeal  so  much  of  an  Aot  passed '  in  the  oigfatesntii 
year  of  the  reign  of  King  George  the  Second,  inlitiued,  **Ab 
Act  for  the  more  efltotually  preronting  the  stealing  of  I^nesi 
Fustian,  and  Cotton  Goods  and  Wares  in  BnildEigs,  Fldda^ 
Grounds,  and  othen  Places  used  for  printing,  whiteniii^, 
bleaching,  or  drying  tho  same,"  as  takes  away  the  Benefit  of 
Olofgy  from  Persons  stealing  Cloth  in  Pleeeo  therein  m 
tioned ;  and  for  more  efliectaaUy  preronting  such  Felooiee. 
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LUNAOT  ACTS  AMENDMENT  ACT,  1889. 
52  &  53  VioT.  CAP.  41. 

An  Act  to  amend  the  Acts  relating  to  lunatics. — [26^  August,  1889.] 

Whereas  it  is  expedient  to  amend  the  law  relating  to  lunatics. 

Be  it  therefore  enacted  by  the  Qaeen's  most  Excellent  Majesty,  by  and 
with  the  advice  and  consent  of  the  Lords  Spiritual  and  Temporal,  and 
Commonsi  in  this  present  Parliament  assembledi  and  by  the  authority  of 
the  same,  as  follows : 

23.  (1.)  Any  person  who  makes  a  wilful  mis-statement  of  any  material  Mis-Btatement 
fact  in  any  petition,  statement  of  particulars,  or  reoeption  order  under  to  be  a  mis- 
the  Lunacy  Acts,  or  under  this  Act,  shall  be  guilty  of  a  misdemeanour.  ^®>°^*b<^T' 

(2.)  Any  person  who  makes  a  wilful  mis-statement  of  any  material 
fact  in  any  medical  or  other  certificate  or  in  any  statement  or  report  of 
bodily  or  mental  condition  under  the  Lunacy  Acts,  or  under  thn  Act> 
shall  be  guilty  of  a  misdeameanour. 

(3.)  Nor  prosecution  for  a  misdemeanour  under  this  section  shall  take 
place  except  by  order  of  the  commissioners  oi^  by  the  direction  of  the 
Attomey-Oeneral,  or  the  Director  of  PubUo  Prosecutions. 

45.    (1.)  Mechanical  means  of  bodily  restraint  shall  not  be  applied  to  Meehanieal 
any  lunatic  unless  the  restraint  is  necessai^  for  purposes  of  surgical  or  ^^?f^/ 
medical  treatment  or  to  prevent  the  lunatic  from  injuring  himself'  and  ^Ymm  le. 
others. 

(2.)  Li  every  case  where  such  restraint  is  applied  a  medical  certificate 
shall,  as  soon,  as  it  can  be  obtained,  be  signed,  describing  the  mechanical 
means  used,  and  stating  the  grounds  upon  which  the  certificate  is 
founded. 

(3.)  The  certificate  shall  be  signed,  in  the  case  of  a  lunatic  in  an  asy- 
lum or  hospital  by  the  medical  superintendent  or  a  medical  officer  thereof ; 
in  the  case  of  a  lunatic  in  a  licensed  house,  by  the  medical  proprietor*  or 
medical  attendant  of  the  house ;  in  the  case  of  a  lunatic  in  a  workhouse, 
by  the  medical  officer  of  the  workhouse ;  and  in  the  case  of  a  single 
patient^  by  his  medical  attendant. 

(4.)  A  full  record  of  every  ease  of  restraint  by  mechanical  means  shall 
be  k4>t  from  day  to  day ;  and  a  copy  of  the  records  and  the  certificates 
under  this  section  shall  be  sent  to  the  conmxissioners  at  the  end  of  every 
quarter. 

(5.)  In  the  case  of  a  workhouse,  *  the  record  to  be  kept  under  this 
B6cti(m  shall  be  kept  by  the  medical-  officer  of  the  workhouse,  and  the 
copies  of  records  and  certificates  to  be  sent  shall  be  sent  by  the  derk  to 
the  guardians. 

(6.)  In  the  application  of  this  section  "mechanical  means"  shaU  be 
sodi  instruments  and  appliances  as  the  commisiioners  may^  by  regulationB 
'  to  be  made  from  tune  to  time,  determine! 

(7.)  Any  person  who  wilfully  acts  in  contravention  of  this  section  shall 
be  guilty  of  a  misdemeanour. 

58.  (1.)  When  application  is  made  after  the  passing  of  this  Act  for  Proritloiit  for 
the  registration  of  a  hospital  for  the  reception  of  lunatics,  the  codunis-  reglitratioii  ef 
lioners  may  depute  any  one  or  more  members  of  their  body,  or  may  ^"^SilSiirtloe 
employ  such  person  or  persons  as  they  shall  think  fit,  to  inspect  the  ^^  rMoivsd. 
lioq>ital  and  report  to  them  thereon* 

(2.)  If  the  oommissionersare  of  opinion  that  tlie  hospttal'ought  not  to 
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•      •  •  »    . 

&8  &  58  Vicr.  be  regbtered  for  the  reception  of  Innatics,  tliey  shall  make  a  written 
c  il*       report  to  a  fieoetaxj  d  State,  statang  the  reasons  fot  saoh  opinion,  and 
£^^jj~'^^  the  Secretary  of  State  shall  thereupon  finally,  determine  whether  the 
Jb^2im€Ki    hospital  ought  to  be  registered  or  not. 

Act,  1889.        (S.)  If  the  cenumssioners  are  of  opinion  or  a  Secretary  of  State  deter- 
—        miiies  that  the  hospital  ought  to  be  legisteredy  the  commissionen  shall 
issue  a  prorisioufd  certificate  of  re^tratbn. 

(4.)  A  provisional  certificate  shall  be  valid  for  six  months  from  the 
date  of  its  issue,  and  for  such  extended  time  as  the  commissioners  may 
allow,  unless  before  its  expiration  it  is  superseded  by  a  complete  oertifi- 
oate  of  registration. 

(5.)  Within  three  months  from  the  date  of  the  provisional  certificate, 
the  managing  committee  of  the  hospital  shall  frame  regulations  for  the 
hospital,  and  shall  submit  the  same  to  a  Secretary  of  State  for  approvaL 

(6.)  Upon  approval  of  the  regulations  by  a  Secretary  of  State  the 
commissioners  shall  issue  a  complete  certificate  of  registration^  and  shall 
specify  therein  the  total  number  of  patients  of  each  sex  who  may  be 
received  in  the  hospital. 

'    (7.)  As  from  the  date  of  a  provisional  certificate  lunatics  may  be 
received  in  the  hospital,  but  if  no  complete  certificate  of  regisferatioa  is 
granted,  then  no  lunatic  shall  be  received  or  detained  in  the  hospital  after 
'  the  expiration  of  the  provisional  certificate. 

^  :    (8.)  No  lunatic  shut  be  received  in  any  hospital  unless  the  same  has 
. '  be^  registered  before  the  passing  of  this  Act,  or  is  registered  under  a 
provisional  or  complete  certificate  by  virtue  of  this  Act. 
'    (9.)  The  supermtendent  of    any    hospital   who  receives  or   detains 
any  lunatic  in  the  hospital  contrary  to  the  provisions  of  this  Act,  or  to 
the  terms  of  the  complete  certificate  of  registration,  shall  be  guilty  of  a 
misdemeanour. 
Bafldiags  net  -69.  (1.)  No  building  in  the  occupation  of  the  managing  committee  of 
^uuTa^ftobo  ^^^^S^^  hospital  not  shown  on  the  plans  sent  to  the  commisstonen 
QBe?lor  pnrsuant  to  any  rules  made  by  them  shall  be  deemed  part  of  tiie  hospital 

Meoomioda*  for  any  purpose  connected  with  the  reception  or  the  care  and  treatmeDi 
tionof  ot  hmatics. 

laoatiM.  ^2.^  If  the  superintendent  of  a  registered  hospital  knowui^y  pennits 

any  lunatic  to  be  detsined '  or  lodged  in  any  building  not  shown  on 

the  plans  of  the  hospital  sent  to  the  commissioners  he  shall  be  deemed 

guUty  of  a  misdemeanour. 

Abttie'of  82.  If  any  superintendent,  oflSoer,  nurse,  attendant^  or  other  persott 

female  employed  in  any  asylum  (including  an  asylum  for  crimimil  lunatics), 

^^^''^^  hoepiUl,  licensed  house,  or  workhouse,  or  any  person    having  the  cate 

or  dbaige  of  any  single  patient,  or  any  attendant  of  any  sin^e  patient^ 

shall  carnally  know  or  attempt  to  have  carnal  knowledge  of  any  femak 

"imder  care  or  treatment  as  a  lunatic  in  the  asylum,  honiital,  licensed 

houses  w  workhouse,  or  as  a  single  patient^  he  shidl  be  gamj  of  a  miis 

demeanour,  and  bebg  thereof  convicted  shall  be  UaUe  to  be  impriaonad 

with  or'wxtiiout  hard  labour  for  any  term  not  exceeding  two  years ;  and 

no  consent  or  alleged  consent  of  such  female. thereto  shall  be  any  defenee 

'.}'■'■'■    to  an  indictment  or  prosecution  for  such  dflpence. 

PveMieiiiion  84.  The  power  given  by  section  fifty-six  of  the  Lunacy  Act,  1845,  to  a 
^^^o^TiST'  Secretary  of  State,  to  direct  the  Attorneys-General  to  prosecute  on  thepart 
e?00  s!ls8     ^  ^^^  Orown  in.  certain  cases^  shall,  from  and  after  the  commenoemenicf 

'  this  Act,  be  extended  to  all  misdemeanours  committed  by  any    

vfader  tUs  or  any  other  Aet  relating  te  hmaoy*. 
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86.^2,)  Any  person  irbo  obstrooU  any  oommissioner  or  vifltiDr  in  ihe.M-'lp  56  YwL 
exetoiae  d  the  powers  eonferred  by  this  or  anj^  other  Act  relating  io       ^  ^* 
lunacy  ahall  for  eaeh  offence  be  liable  to  a  peiudty  not  esoeeding  fifty   £,„j^^^ 
.poonda,  and  shall  be  also  gollty  of  a  misdemeanoor.  AmSLeM  • 

^  (8.)  Any  peraon  gnilty^  of  any  act  or  omission,  whioh  nnder  seotion    Aet^  1869,. 
ninety  of  the  Lonaoy  Act,  1845,  is  punishable  as  a  misdemeanonr  shall  ^  ~* 
also  for  erery  snob  act  or  omission  be  liable  to  a  pmalty  not  exceeding  zy^^  *^ 
fifty  ponndfc  lIle!SI;;«^ 

90.  Except  as  by  this  Act  otherwise  expressly  proTided,  nothing  in  this  849  Viot 
Act  contained  shall  affect  the  prorisions  of  the  Oruninal  Lonatics  Act,  «•  100,  •.  90— 
1884,  or  of  any  other  Act  relating  to  Griminal  lunatics.  l*OoZ^  » 

le&irvioi 
0,97. 
.  -—————.  BaviDg  as  io 

,   oriminal 


BEVENUE  ACT,  1889.    ;  SA.^"^ 

50  &  61  ViOT.  CAP.  42. 

^fi  Ad  io  amend  the  Law  reiating  to  the  Cuatoma  and  Inland  Revenue,  i 
and  for  other  pwrpoeee  connected  wiih  Ms  PMie  Revenue  and  Expendi^ 
tore.-^28f&  August,  1889.] 

14.  (1.)  The  proTiBions  of  the  Taxes  Management  Act,  1880,  shall  not  Prooeedinn 
affect  any  prosecution  on  indictment  or  criminal  letters  for  any  felony  or  ^sahisl  eou 
misdemeanour,  proyided  that  no  person  shall  be  proceeded  against  twice  ^^J^i^ 
in  respect  of  the  same  offence.  nIaiioB  io 

(2.)  A  collector  of  land  tax,  income  tax,  or  inhabited  house  duties  tazM. 
ahall,  for  the  purpose  of  any  indictment  or  criminal  letters  for  any  felony 
or  misdemeanour  committed  by  him  as  such  collector,  be  deemed  to  be 
employed  in  the  public  seryice  of  Her  Majesty,  and  to  be  a  clerk,  officer^ 
or  servant  of  the  Commissioners  of  Inland  Berenue. 


FBEVENTION  OF  OBUELTT  TO,  AND  PBOTEOTION  OP, 

OHILbBEN  AOT,  1889. 

52  &  58  ViOT.  CAP,  44.  ^^ 

•  ■  -  ^  .  - 

An  Am  for  the  Prevention  of  Crudty  to,   and  better    Protection  oj, 

CSUZdrefi.— 26(A  August,  1889. 

1.  Any  peiaoB  orer  sixteen  years  of  age  who,  having  the  custody^  PonishniMii 
control,  or  charge  of  a  child,  beinff  a  boy  nnder  the  age  of  fourteen  years;  for  ill-iraat- 
or  behig  agirl  under  the  age  of  sixteen  years,  wilfully  iU-treats,  ne^ects,  ^J^Lt"^ 
abandons,  or  exposes  sueh  child,  or  causes  or  procures  such  child  to  b6  dSldxwi. 
ill-treated,  neglected,  abandoned,  or  exposed,  in  a  manner  likely  to  cause 
fltlcli  chUd  unnecessary  suffMng,  or  injury  to  its  health,  shall  be  guilty  of 
%  nusdemeanour,  and  on  conviction  thereof  on  indictment,  shall  be  Uable, 
at  the  discretion  of  the  court,  to  a  fine  not  exceeding  one  hundred  pounds, 
or  altemakvely,  or  fai  default  of  payment  of  such  fine,  or  in  addition  to 
piMfment  hereof ,  to  imprisoniBeat,  with  or  ^thoai  hud  labour,  for  any 
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S»  &58  ViOT.  term  not  exceeding  two  yean,  and  on  conviction  thereoFby  a  oonit  of 
0|44.  'snmmary  joriediction,  in  manner  provided  by  the  Sommaiy  Jnriadiotion 
Prevmiion  of  ^^  ''^^  ^  liabie/  at  the  discretion  of  the  coart,  to  a  fine  not  exceediag 
Cn»Ugt&i  mid  twenty-five  pounds,  or  alternatively,  or  in  default  of  payment  of  suoh  flue, 
Ao^er/tM  o/,  or  in  addition  thereto,'  to  impriaonment,  with  or  without  hard  labour,  for 
CAt'MvH  Act^  any  term  not  exceeding = three  months. 

"^  '  2.  If  it  be  proved  that  a  person  convicted  on  indictment  as  aforesaid  was 

Power  to         interested  in  any  sum  of  money  accruable  or  payable  in  the  event  of  tiie 

inciMse  fine     death  of  the  cldld,  and    had  knowledge  that  such  sum  of  money  was 

wherooflFendor  accruing  or  becoming  payable,  the  court  may,  in  its  discreiion,  iaerease 

£«t!?*^f^had.  ^^^  AinoQi^^  of  the  said  fine  so  that  the  fine  shall  not  exceed  two  hundred 

pounds.     Such  interest  as  aforesaid  in  any  sum  of  money  accroaUe  or 

payable  in  the  event  of  the  death  of  the  child  shall  be  charged  in  the 

indictment  and  put  to  the  jury  in  the  same  way,  as  far  as  may  be,  aa  a 

previous  conviction  is  now  charged  and  put 

Rosiriotions         3.  Any  person  who— 

monT^f  ^^*  (a)  causes  or  procures  any  child,  being  a  boy  under  the  age  of  fourteen 

ohildron^  years,  or  being  a  girl  under  the  age  of  sixteen  years,  to  be  in  any 

89  &  40  Viet.  Street  for  the  purpose  of  begging  or  receiving  ahns,  or  of  inducing 

0.  79—41  ^  42  the    giving  of  alms,  -  whether  under  the  pretence  of  aiiiging, 

^^^  ^  ^^'  plftyingf  performing,  offering  anything  for  sde,  or  otherwise ;  or 

(b)  causes  or  procures  any  child,  being  a  boy  under  the  age  of  fourteen 

years,  or  being  a  girl  under  the  age  of  sixteen  years,  to  be  in  any 
street,  or  in  any  premises  licensed  for  the  sale  of  any  intoxicating 
liquor,  other  than  premises  licensed  according  to  law  for  public 
entertainments,  for  the  purpose  of  singing,  playing,  or  performing 
for  profit,  or  offering  any&ing  for  sale,  between  ten '  p.m.  and 
five  a.m. ;  or 

(c)  causes  or  procures  any  child  under  the  age  of  ten  years  to  be  at  any 

time  in  any  street,  or  in  any  premises  licensed  for  the  sale  of  any 
intoxicating  liquor,  or  in  premises  licensed  according  to  law  for 
public  entertainments,  or  in  aty  circus  or  other  place  of  puMk 
amusement  to  which  tiie  public  are  admitted  l^  payment,  for  the 
purpose  of  singing,  playing,  or  performing  for  profit,  or  offering 
anything  for  sale, . 
shall,  on  conviction  thereof  by  a  court  of  summary  jurisdiction  in  manner 
provided  by  the  Summary  Jurisdiction  Acts,  be  liable,  at  the  discretion  of 
the  .court,  to  a  fine  not  exceeding  twenty-five  pounds,  or  .altemativQly»  or 
in  default  of  payment  of  the  said  fine,  or  in  addition  th^to,  to  imprison- 
ment, with  or  without  hard  labour,  for  any  term  not  exceeding  three 
months. 

Provided  that  any  local  authority  m»y,  if  they  think  it  necessary  cr 
desirable  so  to  do,  from  time  to  time  by  bye-law  extend  or  restriet 
the  hours  mentioned  in  sub-section  (b)  of  this  section,  either  on  every  day 
or  on  any  specified  day  or  days  of  the  week,  and  either  as  to  the  whole  cif 
their  district  or  as-  to  any  specified  area  therein. 

Provided  also,  that  in  the  case  of  any  entertainment  or  series  of  enter-* 
tainments  to  take  place  in  premises  licensed  according  to  law  for  public 
entertainments,  or  in  any  circus  or  other  place  of  public  amusement  as 
aforesaid,  where  it  is  shown  to  the  satisfaction  of  a  petty  divisional  oourt^ 
or  in  Scotland  the  school  board,.that  proper  provision  has  been  made  to  secure 
the  health  and  kind  treatment  of  any  children  proposed  to  be  employed 
thereat,  it  shall  be  lawful  for  the  said  court  or  school  board,  anything  in 
this  Act  notwithstanding,  to  ipraHt-a  licence  for -such  time  and  duiii^ 
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aaoh  hoan  of  the  day»  and  sabjeot  to  suoh  rmtiiotioiis  and  opnditioiis  52  4kM  Vior. 
as  it  may  think  fit,  for  any  child  exceeding  seyen .years  of  age,  of  whoae        <^  M* 
fitness  to  take  part  in  soch  entertainment  or  series  of  entertainments  pLjZZ^Qf 
without  injury  the  said  ooart  or  school  board  is  satisfied,  to  take  part  in  CrueUvtor^ 
such  entertainment  or  series  of  entertainments^  andsnoh  licence  may  at  i>ocecf  im  o/ 
any  time  be  varied,  added  to,  or  rescinded  by  tl^e  said  oonrt  or  school  VhUdnnJiqt^ 
board  japon  soflScient  caose  being  shown ;  and  such  licence  shall  be        ^^^ 
sufficient  protection  to  all  persons  acting  under  or  in  accordance  with  * 

the  same. 

A  Secretary  of  State  may  assign  to  any  inspector  appointed  or  to  be 
appointed  under  section  sixty-seven  of  the  Factory  and  Wprkshop  Act,  1878, 
specially  and  in  addition  to  any  other  usual  duties,  the  duty  of  seeing 
whether  the  restrictions  and  conditions  of  any  licence  under  this  section 
are  duly  complied  With,  and  any  such  inspector  shall  have  the  same  power 
to  enter,  inspect,  and  examine  any  place  of  public  entertainment  at  which 
the  employment  of  a  child  is  for  the  time  being  iicensed.under  this  section 
as  an  inspector  has  to  enter,  inspect,  and  examine  a  factory  or  workshop 
under  section  sixty-eight  of  the  same  Act. 

Nothing  in  this  section  phall  affect  the  provisions  of  the  Elementary 
Education  Act,  1876,  or  the  Education  (Scotland)  Act,  1878. 

So  much  of  sub-section  (c)  of  this  section  as  makes  it  an  offence  to 
cause  or  procure  a  child  to  be  in  premises  licensed  according  to  law  for 
public  entertainment,  or  in  any  circus  or  other  place  of  public  amusement, 
for  the  purpose  of  singing,  playing,  or  performing  for  profit,  shall  not 
come  into  operation  until  the  ^t  day  of  November  one  thousand  eight 
hundred  and  eighty-nine. 

4.  (1.)  Any  constable   may  take  into   custody  without  warrant  any  Taking  of 
person  who  within  view  of  such  constable  commits,  an  offence  under  this  offender  into 
Act,  where  the  name  and  residence  of  such  person  are  unknown  to  snob  ^^{!f^^ 
eimstaUe,  and  cannot  be  ascertained  by  such  constable ;  and  any  constable  ^ffi^ 
may  take  to  a  place  of  safety  any  child  in  respect  of  whom  an  offence 
under  section  one  or  sub-section  (a)  of  section  three  of  this  Act  has  been 
committed,  and  the  child  may  there  be  detained  until  it  can  be  brought 
before  a  court  of  summary  jurisdiction,  and  such  court  may  cause  the 
child  to  be  dealt  with  as  circumstances  may  admit  and  require  until  the 
charge  made  against  any  person  in  respect  of  the  said  offence  has  been 
determined  by  the  conunittal  for  trial,  or  conviction,  or  disc)iaige  of  such 
person. 

(2.)  Where  a  constable  arrests  any  person  without  wari^ant  in  pur? 
suance  of  this  section  the  inspector  or  constable  in  charge  of  the  station 
to  which  such  person  is  conveyed  shall,  unless  in  his  belWf  the  release  of 
such  person  on  bail  would  tend  to  defeat  the  ends  of  justice,  or  to 
cause  injury  or  danger  to  the  child  against  whom  the  offence  is  alleged  to 
have  been  committed,  release  the  person  arrested  on  his  entering  into 
such  a  recognisance,  with  or  without  sureties,  as  may  in  his  judgment  be 
required  to  secure  the  attendance  of  such  person  upon  the  hearing  of  the 
charge. 

5..  (1.)  Where  a  person  ]iaving  the  custody  or  control  of  a  dald^  being  Dispoisl  of 
a  boy  under  the  age  of  fourteen  or  a  girl  of  under  the  age  of  sixteen  years,  ^hild  by  order 
has  been  .  ^'  ^"^ 

(a)  convicted  of  committing  in  i»spect.of  such  child  an  offence  under 
.  section  one  of  this  Act,  or  any  offence  in volving.^  bodily  iqjnry  to 
:the  child  and  punishaUe  with  penal  servitude ;  ;0r 

(Jb)  committed  for  trial  for  any  such  offence;  or 
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IUIJ&68  Ym.      (e)  Ixnuid  over  to  keep  the  peace  towards  snoh  child, 

<}•  ^«       any  person  may  bring  such  duld  before  a  petty  sessional  oourt,  and  the 

J^muMitF    f  ^^^'  ^  Satisfied  on  inquiry  that  it  is  expedient  so  to  deal  with  the  child, 

CVneftr  ^and  ^^^^7  order  that  the  child  be  taken  out  of  the  custody  of  such  person  and 

ptottciion  o/,  oommittiBd  to  the  charge  of  a  relation  t)f  the  child,  or  aonie  other  lit 

C^Udrm  Ah^  -person  named  by  the  court,  such  relation  or  other  person' bdag  wilfing  to 

L?ff^'       undertake  such  charge  until  it  attains  the  age  ai  fourteen  years,  or  in' tha 

*'*'^*       -case  of  a  girl  sixteen  years,  or  in  either  caae  for  any  shorter  period,  and  laasf 

of  his  [sic]  own  motion  or  on  the  application  of  any  person  fix>m  time  to  time 

renew,  vary,  and  revoke  any  such  order :  Provided  that  no  order  shall  be 

made  under  this  section  unless  a  parent  of  the  child  is  under  oommittal 

for  trial  for  having  been,  or  has  been  proved  to  have  been,  party  or  privy 

to  the  QffBnee,or  has  been  bound  over  to  keep  the  peace  towards  auek 

child. 

(2.)  Any  person  towhom  a  child  is  so  committed  shall,  idiilst  thearder 
k  in  force,  have  tho  Kke  control  over  the  child  as  if  he  were  ita  poMBt^ 
imd  shall  be  req[Kmsible  lor  ite  maintenance,  and  the  diiid  shaO  conUnue 
under  the  control  of  such  person,  notwithstanding  that  it  is  claimed  by 
its  parent;  and  anjroourt  having  power  so  to  commit  a  child  shall  have 

Kwer  to  make  the  like  orders  on  the  parent  of  the  child  to  contribute  to 
maintenance  during  such  period  as  aforesaid  as  if  the  child  wms 
detained  under  the  Industrial  Schools  Acts,  and  such  orders  may  be  mode 
on  the  complaint  or  application  of  the  person  to  whom  the  ohild  is  for 
the  time  being  committed,  and  the  sums  contributed  by  the  parent  shall 
be  paid  to  such  person  as  the  court,  may  name,  and  be  applied  for  the 
mamtenance  of  the  child.  In  determining  on  the  person  to  whom  the 
child  shall  be  so  committed,  the  court  shall  endearour  to  asoertain  the 
religious  persuasion  to  which  the  child  belongs,  and  shall,  if  posaibh^ 
select  a  person  of  the  same  religious  persuasion,  and  such  relijgious  per- 
suasion shall  be  specified  in  the  order;  and  in  any  case  where  the  c^d 
has  been  placed  pursuant  to  any  such  order  with  a  person  not  of  the  same 
^igious  persuasion  as  that  to  which  the  child  belongs,  the  court  shall, 
on  the  application  of  any  person  in  that  behalf,  and  on  its  appearing  that 
a  fit  person  of  the  some  religious  persuasion  is  willing  to  undertake  the 
charge,  make  an  order  to  secure  Us  being  placed  with  a  person  of  the 
oome  religious  persuasion. 

Provided  that  if  the  orderto  commit  the  child  to  the  charge  of  some 
relation  or  other  person  be  made  in  respect  of  any  person  having  been 
committed  for  trial  for  an  offence,  as  specified  in  sub-section  (1)  {h)  of 
this  section,  the  court  shall  not  be  empowered  to  order  the  parent  of  the 
chOd  to  contribute  to  its  maintenance  prior  to  the  trial  of  such  person^ 
and  if  he  be  acquitted  of  such  charge,  or  if  such  charge  be  dismissed  for 
want  of  prosecution,  then  any  order  that  may  have  been  made  under 
this  section  shall  forthwith  be  void,  except  with  regard  to  anything  which 
may  have  been  lawfully  done  under  it. 

(d.)  One  of  Her  Majesty's  Principal  Secretaries  of  State  in  England, 
and  in  Scotland  the  Secretary  for  Scotland,  and  in  Ireland  the  Lord 
Lieutenant  of  Ireland,  may  at  any  time  in  his  discretion  discharge  a  ehild 
from  the  custody  of  any  person  to  whom  it  is  committed,  in  puisuanee  of 
'  this  section,  either  absolutely  or  on  such  conditions  as  such  Secretary  of 
State,  Secretary,  or  Lord  lieutenant  approves,  and  may,  if  he*  shall  think 
fit,  fiom  time  to  time  make,  alter,  or  revoke  rules  in  relation  to  diildren 
so  committed  to  any  person,  and  to^he  dtities  of  such  persons  with  respect 
to  such  children.  -  
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6.  (1.)  nitappNBantoanyttipendiaiyiiuttisiiatoorto  any  two  jmttoet  S2.4SdV9»i 
of  the  paaoe,  oa  inforauition  made  before  faim  or  them  on  oath  by  any  ^  ^ 
peraon  who,  in  the  opinion  of  the  magUtrale  or  jiiBtice8»  la  h(mdfid$  aoting  in  j^j«371  ^f 
thetntenrtof  any  ohild,  thai  there  is  reasonable  oaoBe  to  tospeot  Uiat  such  Cn^UMto^mi 
child,  being  a  boy  nnderthe  age  of  fonrteenyean^oragirl  under  the  age  of  FroUctm  4^ 
sixteen  years,  has  been  or  is  being  ill-treated  or  negleoted  in  any  place  C^i^irwA^^ 
wiUiin  Uie  J9risdiction  of  such  magistrate  or  justices  in  a  manner  likely        ^^* 

to  cause  the  child  unnecessaiy  suffering  or  to  be  injurious  to  its  healtl^  B>w6r  ol 
such  magistrate  or  justices  may  issue  a  waitant  authorising  any  person  ssaroh. 
named  therein  .to  search  for  such  child,  and  if  it  is  found  to  have  been 
or  to  be  ill-treated  or  neglected  in  manner  aforesaid,  to  take  it  to  and 
detain  it  in  a  place  of  safety  until  it  can  be  brought  befoie  a  court 
of  summary  jurisdiction;  and  the  court  before  whom  the  child  la 
brought  may  cause  it  to  be  dealt  with  in  the  manner  provided  by  section 
four. 

i.  P^vided  always,  that  the  powers  hereinbefore  conferred  on  any  two 
justices  may  be  exercised  by  any  one  justice,  if  upon  the  information  it 
appears  to  him  to  be  a  case  of  urgency ;  provided  also,  that  in  the  case  of 
Scotland  the  jurisdiction  hereby  conferred  on  a  magistrate  or  two  justices 
shall  be  exercised  only  by  a  sheriff  or  sheriff  substitute. 
.  (2.)  ^e  magistrate  or  justices  or  justice,  or  in  Scotland  the  sheriff  or 
sheriff  substitute,  issuing  such  warrant  may  by  the  same  warrant  cause 
any  person  accused  of  any  offence  in  respect  of  the  child  to  be  appre^ 
bended  and  brought  before  a  justice,  and  proceedings  to  be  taken  for 
punishing  such  person  according  to  law. 

..  (8.)  Any  person  authorised  by  warrant  under  tiias  section  to  search  jfor 
any  diild,  and  to  take  it  to  and  detain  it  in  a  place  of  safety,  may  enter(if 
need  be  by  force)  any  house,  building,  or  other  place  specified  in  the 
warranty  and  may  remove  the  child  therefrom. 

(4.)  Provided  always,  that  every  warrant  issued  under  this  section 
ahall  be  addressed  to  and  executed  by  some  superintendent,  inspector,  or 
other  superior  officer  of  police,  who  shall  be  accompanied  by  the  person 
making  the  information,  if  such  person  so  desire,  unless,  the  magistrate, 
instioes,  or  justice  otherwise  direct,  and  may  also,  if  the  magistrate^ 
justices,  or  justice  so  direct,  be  accompanied  by  a  registered  medioal 
practitioner. 

7.  In  any  proceeding  against  any  person  for  an  offence  under  this  Act,  Bfidenae  of 
Boch  person  shall  be  competent  but  not  compellable,  and  the  wife  or  ^oeiued 
husband  of  such  person  may  be  required  to  attend  and  give  evidence  as  I^^^"""* 

an  ordinary  witness  in  the  case,  and  shall  be  competent  but  not 
compellable  to  give  evidence. 

8.  Where,  in  any  proceeding  against  any  person  for  an  offence  under  ETideooe  of 
this  Act,  the  child  in  respect  of  whom  the  offence  is  charged  to  have  ehild  of 
been  committed,  or  any  other  child  of  tender  years  who  is  tendered  as  a  tender  yoen 
witness,  does  not  in  the  opinion  of  the  court  understand  the  nature  of  an  ^^^  ^  ^|_ 
oath,  the  evidence  of  such  child  may  be  received,  though  not  given  upon  14  %^  15  yi<,^ 
oath,  if,  in  the  opinion  of  the  court,  such  child  is  possessed  of  sufficient  e.  dS— 41  &42 
intelligence  to  justify  the  reception  of  the  evidence,  and  understands  the  ^1^  ^  ^9* 
duty  of  -speaking  the  truth*     And  the  evidence  of  such  ohild^  though 

not  given  on  oath  or  affirmation,  but  otherwise  taken  and  reduced  into 
writing,  in  accordance  with  the  provisions  of  sect.  17  of  the  Indictable 
Offences  Act,  1848,  or  of  section  fourteen  of  the  Petty  Seesions  (Ireland) 
Act»  1851,  shaU  be  deemed  to  be  a  deposition  within  the  meaning  of  those 
sections. 
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Pronded  that-^ 

(a.)  A  person  shftil  not  be  liable  to  be  oonyicted  of  the  offence  nnlea 
the  testimony  admitted  by  virtae  of  this  section,  and  given 
on  behalf  of  the  prosecation,  is  corroborated  by  some  other 
material  evideiioe  in  support  thereof  implicating  the  accused  ;  and 

{b.)  Any  child  whose  evidence  is  received  as  aforesaid,  and  who  shall 
wilfully  give  false  evidence,  shall  be  liable  to  be  indicted  and 
tried  for  such  offence,  and  on  conviction  thereof  may  be  adjudged 
such  punishment  as  is  provided  for  by  section  11  of  the  Summary 
Jurisdiction  Act,  1879,  in  the  case  of  juvenile  offenders. 

9.  Where  a  person  is  charged  with  an  offence  under  this  Act  in  respeot 
of  a  child  who  is  aUeged  in  the  chaige  or  indictment  to  be  under  any 
specified  age,  and  the  child  appears  to  the  court  to  be  under  that  age, 
such  child  shall  for  the  purposes  of  this  Act  be  deemed  to  be  under 
that  age,  unless  the  contrary  is  proved. 

10.  When,  in  pursuance  of  this  Act,  any  person  is  convicted  by  a 
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gammary  oon-  court  of  summary  jurisdiction  of  an  offence,  and  such  person  did   not 

yiotio^to        plead  guilty  or  admit  the  truth  of  the  information,  or  when  in  the  case 

^yl^y  of  any  application  to  the  court  under  section  five  of  this  Act,  any  party 

Bouiona—       thereto  thinks  himself  aggrieved  by  any  order  or  decision  of  the  courts 

88  &  89  Viot   he  may  appeal  against  sudi  a  conviction,  or  order,  or  decision,  in  England 

Yiok  c.  62.      m^^  Iroland  to  a  court  of  general  or  quarter  sessions,  and  in  Scotland  to 

the  High  Oourt  of  Justidaiy  in  the  manner  provided  by  the  Summary 

Prosecution  Appeals  (Scotland)  Act,   1875,  or  any  Act  amending  tlis 

same. 

11.  Where  a  misdemeanour  under  the  Act  is  tried  on  indietment, 
the  expenses  of  the  prosecution  shall  be  defrayed  in  like  manner  as 
in  the  case  of  a  felony. 

12.  The  guardians  of  any  union  or  parish,  or  in  Scotland  the  parodual 
board  of  any  parish  or  combination,  may,  out  of  the  funds  under  their 
control,  pay  the  reasonable  costs  and  expenses  of  any  proceedings  which 
they  have  directed  to  be  taken  under  this  Act  in  regard  to  ihe  ill- 
treatment,  neglect,  abandonment,  or  exposure  of  any  child,  and,  in  the 
case  of  a  union,  shall  charge  such  costs  and  expenses  to  the  common  fund. 

13.  Every  bye-law  under  this  Act  shall  be  snbject*- 
(a.)  In  England  to  section  one  hundred  and  eighty-four  of  the  Public 

Health  Act,  1875,  as  if  every  local  authority  in  England  under 

this  Act  were  a  local  authority  within  the  meaning  of  thai 

section,   but  with   the  substitution   of  one  of    Her  Majesty's 

Principal  Secretaries  of  State  for  the  Local  Gk>vemment  Board  ;  and 

(b,)  In  Scotland  so  much  of  section  sixty-two  of  the  Public  Health 

(Scotland)  Act.  1867,  as  provides  for  the  confirmation  of  rules 

and  regulations  and  the  proceedings  preliminary  to  confirmation 

as  if  such  rules  and  regulations  included  b3re-]aws  under  this 

Act,  and  the  local  authority  under  this  Act  were  a  local  authority 

within  the  meaning  of  that  section,  but  with  the  substitution 

of  the  Secretary  for  Scotland  for  the  Board  of  Supervision ;  and 

(c.)  In  Ireland  to  section  two  hundred  and  twenty-one  of  ihe  Pnblio 

Health  (Ireland)  Act,  1878,  with  the  substitution  of  the  Lord 

Lieutenant  for  the  Local  Qovernment  Board. 

Act  not  to  14.  Nothing  in  this  Act  contained  shall  be  construed  to  take  away 

take  away       car  affect  the  right  of  any  parent,  teacher,  or  other  person  having  the 

numk'&e.      ^^^^^  control  OT  charge  of  «  child  to  administer  punishment  to  sudi 

to  administer  ^^^^' 
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16.  Where  an  offence  againit  thb  Act  is  abo  pimiBhable  under  any  50  k  61  Tier. 
other  Act,,  or  at  common  law,  it  may  be  proeeonted  and  punished  either        c.  42. 
under  this  Act,  or  under  the  other  Act,  or  at  common  law,  so  that  no  p.       T7      . 
person  be  punished  twice  for  the  same  offence.  .  CruAtyto^md 

16.  Sections  eight  and  eleven  of  this  Act  shall  not  apply  to  Scot-  JPtoUetion  cf, 

land.  Children  Act, 

17.  In  this  Ac<>-  ^^ 
The  expression  "  Summary  Jurisdiction  Acts  "  means—  SaTing  for 
(a.)  as  regards  England,,  the  Summary  Jurisdiction  (English)  Acts ;  proceedings 

and  under  other 

(b.)  as  regards  Scotland,  the  Summary  Jurisdiction  (Scotland)  '^cts,  g|^  o  «« 
1864  and  1881,  and  any  Act  amending  the  same ;  and  ^^^^  ^^Tj 

(c.)  as  regards  Ireliuid^  within  the  police  district  of  Dublin  metropolis,  to  Scotland, 
the  Acts  regulatinff  the  powers  and  duties  of  justices  of  the  Definitions — 
peace  for  that  district,  or  of  the  police  for  that  district ;  and     «?_?i jfc is 
elsewhere  in  Ireland,  the  Petty  Sessions  (Ireland)  Act,  1851,  and  yi^^^  ^  81^ 
any  Act  amending  the  same ;  14  &  15  Viet. 

The  expression  "  court  of  summary  jurisdiction  " —  e.  98^42  &  48 

(a.)  as  regards  England,  has  the  same  meaning  as  in  the  Summary  J^^^  fo^*"^ 
Jurisdiction  Act,  1879  ;  and  i  42-29  &  80 

(h.)  as  regards  Scotland,  means  the  sheriff,  or  sheriff  substitute ;  and      yiet.  e.  118  — 
(c.)  as  regards  Ireland,  means  aoy  justice  or  justices  of^the  peace,  police  81  &  82  Viet, 
magistrate,  or  officer,  by  whatever  name  called,  to  whom  jnrisdic-  c.  26— 41  &  42 
tion  is  given  by  the  Summary  Jurisdiction  Acts  or  any  Acts       *  ^ 
therein  referred  to» 
The  expression  ''  petty  sessional  court  "— 
(a.)  as  regards  England,  has  the  same  meaning  as  in  the  Summary 

Jurisdiction  Act^  1879 ; 
(p.)  as  regards  Scotland  and  Ireland,  has  the  same  meaning  as  the 

expression  court  of  summary  jurisdiction  as  above  defined* 
The  expression  "  street ''  includes  any  highway  or  other  public  place« 

whether  a  thoroughfare  or  not ; 
The  expression  "  place  of  safety  "  includes  a  workhouse  and  any  place 
certified  by  the  local  authority  by  bye-law  under  this  Act  for  the 
purposes  of  this  Act  \ 
The  expression  "  parent  **  when  used  in  relation  to  a  child  includes 
guardian  and  every  person  who  is  by  law  liable  to  maintain  the 
child; 
The  expression  "  committed  for  trial "  means,  as  regards  England  or 
Ireland,  committed  to  prison  or  admitted  to  bail  in  manner  provided 
in  the  Indictable  Offences  Act,  1848,  or  the  Petty  Sessions  (Ireland) 
Act,  1851. 
The  expression  "  Industrial  Schools  Acts  "  means— 
(a.)  as  regards  England  and  Scotland,  the  Industrial  Schools  Act, 
1866,  and  the  Acts  amending  the  same^  or  any  Act  of  the 
present  or  any  future  session  of  Parliament  repealing  that  Act 
and  re-enacting  the  provisions  thereof  with  or  without  modifi- 
cations, and 
(fi.)  as  regards  Ireland,  the  Industrial  Schools  Act  (Ireland),  1868,  and 

the  Acts  amending  the  same. 

The  expression  **  local  authority  "  means,  as  regards  any  borough  in 

England,  the  council  of  the  borough  ;  as  regards  the  city  of  London, 

the  common  council ;  as  regards  the  county  of  London,  the  county 

council ;  and  as  regards  any  other  place  in  England,  the  urban  or 

/ 
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rural  sanitary  authority;  as  regards  any  burgh  in  Scotland  being 
either  a  royal  burgh  or  a  burgh  returning  or  oontributing  to  reiura 
a  member  to  Parliament,  the  town  council ;  as  regards  any  poliee 
burgh,  the  Commissioners  of  police  thereof,  and  as  regards  any 
county  in  Scotland  exclusive  of  any  such  burgh,  the  Gommiasionien 
of  Supply,  or  in  their  place,  any  other  body  by  any  Act  of  this 
present  session  of  Parliament  entrusted  with  the'  adminiairatiTe 
business  of  such  county ;  and  as  regards  Ireland  the  sanitary  aatho- 
rity  withi^  the  meaning  of  the  Public  Heall^  (Ireland)  Act,  1878. 

The  expression  "  Lord  laeutenant "  includes  Lords  Justioea  or  other 
Ohief  Governor  or  Qovemors  of  Ireland  for  the  time  being. 

As  regards  Scotland, — 

The  expression  "  misdemeanour  "  means  crime  and  offenoe ; 

The  expression  "  enter  into  a  recognisance  with  or  without  soretieB  " 
means  grant  a  bond  of  caution ; 

The  expression  ''justice  of  the  peace"  means  sheriff  or  siherifif  anb- 
stitute; 

The  expression  "  workhouse  "  means  poor  house. 

18.  Section  thirty-seven  of  the  Poor  Law  Amendment  Act,  1868,  k 
hereby  repealed. 

Provided  that  such  repeal  shall  not  affect — 

(a.)  Anything  duly  done  or  suffered  under    the  enactment  hereby 

repealed;  or 
(&.)  Any  penalty,  forfeiture,  or  punishment  incurred  under  any  offenos 

committed  against  the  enactment  hereby  repealed ;  or 
(c.)  Any  legal  proceeding  in  respect  of  any  such  penalty^  forfeitoie 
or  punishment ; 
and  any  sudi  legal  proceeding  may  be  instituted  and  carried  on,  and  the 
penalty,  forfeiture,  or  punishment  enforced,  in  like  manner  as  if  this  Act 
had  not  passed. 

19.  This  Act  may  be  cited  as  "  The  Prevention  of  Oraelty  to,  and 
Protection  of,  Children  Act,  1889." 


Penalty  for 
perjury. 
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ABBITBATION  ACT,  1889. 

52  &  53  ViOT.  CAP.  49. 

An  Act  fw  amending  and  consolidating  the  enachnents  relating  to  A  rhUnOioiL 

->[26M  August,  1889.] 

22.  Any  person  who  wilfully  and  corruptly  gives  false  evidence  before 
any  refers,  arbitrator,  or  umpire  shall  be  guilty  of  perjury,  aa  if  the 
evidence  had  been  given  in  open  court,  and  may  be  dealt  with,  proeecnted, 
and  punished  accordingly. 

29.  This  Act  shall  commence  and  come  into  operation  on  the  first  day 
of  January  one  thousand  eight  hundred  and  ninety. 
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OFEIOIAL  BEOBETB  ACT,   1889. 

52  ft  58  ViOT.  CAP.  52. 

An  Act  toprwmd  the  Disclosure  of  Official  Documents  and  Information. 

-*[26<A  Auffust,  1889.] 

1.  (1.)  (a)  Where  a  person  for  the  pmpoie  of  wrongfully  obtaining  infer*  DiadotuiM  of 
nation —  infonnation. 

(L)  enters  or  is  in  any  part  of  a  place  belonging  to  Her  Majesty 
the  Qaeen,  being  a  fortress,  arsenal,  factory,  dod^ard,  camp, 
ship,  office,  or  otiier  like  place,  in  which  part  he  is  not  entitled 
to  be;  or 
(iL)  when  lawfully  or  nnlawfnUy  in  any  such  place  as  aforesaid, 
either  obtains  any  doeoment,  sketch,  plan,  model,  or  knowledge 
of  any  thing  which  he  is  not  entitled  to  obtain,  or  takes 
without  lawful  authority  any  sketch  or  plan ;  or 
(iii.)  when  outside  any  fortress,  arsenal,  factory,  dockyard,  or  camp 
belonging  to  Her  Majesty  the  Queen,  takes  or  attempts  to  take 
without  authority  given  by  or  on  behalf  of  Her  ^jesty,  any 
sketch  or  plan  of  that  fortress,  arsenal,  factory,  dockyard,  or 
camp;  or 
(b.)  where  a  person  knowingly  haying  possession  of,  or  control  over,  any 
such  document,  sketdb,  plan,  model,  or  knowledge  as  has  been 
obtained  or  taken  by  means  of  any  act  which  constitutes  an 
<^ence  against  this  Act  at  any  time  wilfully  and  without  lawful 
authority  communicates  or  attempts  to  communicate  the  same  to 
any  person  to  whom  the  same  ought  not,  in  the  interest  of  the 
State  to  be  communicated  at  that  time ;  or 
(c.)  where  a  person  after  having  been  entrusted  in  confidence  by  some 
officer  under  Her  Majesty  the  Queen  with  any  document,  sketch, 
plan,  model,  or  information  relating  to  any  such  place  as  afore- 
said or  to  the  naval  or  military  affairs  of  Her  Majesty,  wilfully 
and  in  breach  of  such  confidence  communicates  the  same  when  in 
the  interest  of  the  State,  it  ought  not  to  be  communicated ; 
he  shall  be  guilty  of  a  misdemeanour,  and  on  conviction  be  liable  to 
imprisonment,  with  or  without  hard  labour,  for  a  term  not  exceeding  one 
year,  or  to  a  fine,  or  to  both  imprisonment  and  a  fine. 

(2.)  Where  a  person  having  possession  of  any  document,  sketch,  plan, 
model,  or  information  relating  to  any  fortress,  arsenal,  factory,  dodcyard, 
camp,  ship,  office,  or  other  like  place  belonging  to  Her  Majesty,  or  to  the 
naval  or  military  affairs  of  Her  Majesty,  in  whatever  manner  the  same  has 
been  obtained  or  taken,  at  any  time  wilfully  communicates  the  same  to 
any  person  to  whom  he  knows  the  same  ought  not,  in  the  interest  of  the 
State,  to  be  communicated  at  that  time,  he  shall  be  guilty  of  a  misde- 
meanour, and  be  liable  to  the  same  punishment  as  if  he  committed  an 
offence  under  the  foregoing  provisions  of  this  section. 

(3.)  Where  a  person  commits  any  act  declared  by  this  section  to  be  a 
misdemeanour,  he  shall,  if  he  intended  to  communicate  to  a  foreign  State 
any  information,  document,  sketch,  plan,  model,  or  knowledge  obtained  or 
taken  by  him,  or  entrusted  to  him  as  aforesaid,  or  if  he  communicates  the 
same  to  any  agent  of  a  foreign  State,  be  guilty  of  felony,  and  on  conviction 
be  liable  at  the  discretion  of  the  court  to  penal  servitude  for  life,  or  for 
any  term  not  less  than  five  years,  or  to  imprisonment  for  any  term  not 
exceeding  two  years  with  or  without  hard  labour. 

/2 
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52  6  68  Yios.      2.  (1.)  Where  a  person .  by  means  of  his  holding  or  having  hdd  an 

a  62.        office  under  Her  Majesty  the  <taeen,  has  lawfolly  or  onlawf ally  either 

^Z^      obtained  possession  of  or  control  over  any  document,  sketch,   plan,  or 

Bee^Act     i^^odel,  or  acquired  any  information,  and  at  any  time  corruptly  or  oontraiy 

1889.        to  his  official  duty  communicates  or  attempts  to  communicate  that  docn- 

ment,  sketch,  plan,  model,  or  information  to  any  person  to  whom  the 

^i^b  of        gQ2ne  ought  no^  in  the  interest  of  the  State,  or  otherwise  in  the  puhhe 
official  trust.    ^^^^^  ^  Ym  communicated  at  that  time,  he  shall  be  guilty  of  a  hreaek 
of  official  trust. 

(2.)  A  person  guilty  of  a  breach  of  official  trust  shall — 
(a.)  if  the  communication  was  made  or  Attempted  to  be  made  to  a 
foreign  State,  be  guilty  of  felony,  and  on  conviction  be  liable  at 
the   discretion  of  the  court  to  penal  servitude  for  life,  or  for  any 
term  not  less  than  fire  years,  or  to  imprisonment  for  any  tenn 
not  exceeding  two  years,  with  or  without  hard  labour,  and 
(6.)  in  any  other  case  be  guilty  of  a  misdemeanour,  and  on  convictioa 
be  Uable  to  imprisonment,  with  or  without  hard  labour,  for  a 
term  not  exceeding  one  year,  or  to  a  fine,  or  to  both  impriaon- 
ment  and  a  fine. 
(3.)  This  section  shall  apply  to  a  person  holding  a  oontract  with  any 
department  of  the  Government  of  the   United  Kingdom,    or  with  the 
holder  of  any  office  under  Her  Majesty  the  Queen  as  such  holder,  wheis 
such  contract  involves  an  obligation  of  secrecy,  and  to  any  person  employed 
by  any  person  or  body  of  persons  holding  such  a  contract,  who  ia  under  a 
like  obligation  of  secrecy,  as  if  the  person  holding  the  contract  and  the 
person  so  employed  were  respectively  holders  of  an  office  under  Her 
Majesty  the  Queen. 
Pcmisbment        3.  Any  person  who  incites  or  counsels,  or  attempts  to  procure,  another 
ot'c^mSSd"*  5^"^°  ^  commit  an  ofiFence  under  this  Act,  shall  be  guilty  of  a  mis* 
to  oommit       .demeanour,  and  on  conviction  be  liable  to  the  same  punishment  aa  if  he 
o£Penoe.  iiad  committed  the  ofiFence. 

Expenses  of         4.  The  expenses  of  the  prosecution  of  a  misdemeanour  under  this  Act 

proMontion.     ^j^^jj  y^  defrayed  in  like  manner  as  in  the  case  of  a  felony. 

Saving  for  5,  jf  by  any  law  made  before  or  after  the  passing  of  this  Act  by  the 

BriUih  posoos  ^®^^^^^®  ^^  <^y  British  possession  provisions  are  made  which  appear  ta 

sioDfl.  Her  Majesty  the  Queen  to  be  of  the  like  efipeot  as  those  contained  in  this 

Act,  Her  Majesty  may,  by  Order  in  Council^  suspend  the  operaUon  with* 

jn  such  British  possession  of  this  Act,  or  of  any  part  thereof,  ao  long  as 

such  law  continues  in  force  there,  and  no  longer,  and  such  order  shall 

have  effect  as  if  it  were  enacted  in  this  Act : 

Provided  that  the  suspension  of  this  Act,  or  of  any  part  thereof,  im 
any  British  possession  shall  not  extend  to  the  holder  of  an  office  undff 
Her  Majesty  the  Queen,  who  is  not  appointed  to  that  office  by  the  Govern- 
ment of  that  possession. 

The  expression  "  British  possession  ^  means  any  part  of  Her  Majesty's 
dominions,  not  within  the  United  Kingdom. 
Extent  of  Aot      6.  (1.)  This  Act  shall  apply  to  all  acts  made  offences  by  this  Aet 
■^^  P^^^f     when  committed  in  any  part  of  Her  Majesty's  dominions,  or  when  com- 
— 60  &  61  °^  mitted  by  British  officers  or  subjects  elsewhere. 

Vict,  c  20.  (2-)  An  offence  under  this  Act,  if  alleged  to  have  been  committed  cot 

of  the  United  Kingdom,  may  be  inquired  of,  heard,  and  determined,  in 
any  competent  British  court  in  the  place  where  the  offence  was  com- 
mitted, or  in  Her  Majesty's  High  Court  of  Justice  in  England  or  Iks 
Central  Criminal  Court|  and  the  Act  of  the-  forty-second  year  of  the 
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reign  of  King  George  the   Third,  chapter  eighty-five,  shall  apply  in  52  &  53  Vior. 
like  manner  as  if  &e  offence  were  mentioned  in  that  Act,  and  the        ^  ^^* 
Central  Oriminal  Oomt  as  well  as  the  High  Ooort  possessed  the  juris-       n^ial 
diction  given  by  that  Act  to  the  Court  of  King's  Bench.  Se^euAct 

(3.)  An  offenoe  under  this  Act  shall  not  be  tried  by  any  court  of        1889. 

general  or  quarter  sessions,  nor  by  the  sheriff  court  in  Scotland,  nor  by        

any  court  out  of  the  United  Kingdom  which  has  not  jurisdiction  to  try 
crimes  which  involve  the  greatest  punishment  allowed  by  law. 

(4.)  The  provisions  of  the  Criminal  Law  and  Procedure  (Ireland)  Act, 
1887,.  shall  not  apply  to  any  trial  under  the  provisions  of  this  Act. 

7»  (1.)  A.  prosecution  for  an  offence  against  this  Act  shall  not  be  RestriotioD  on 
instituted  except  by  or  with  the  consent  of  the  Attomey-Gleneral.  prosecation. 

(2.)  In  this  section  the  expression  **  Attorney-General "  means  the 
Attorney  or  Solicitor  Ghneral  for  England ;  and  as  respects  Scotland, 
means  the  Lord  Advocate ;  and  as  respects  Ireland,  means  the  Attorney 
or  Solicitor  General  for  Ireland ;  and  if  the  prosecution  is  instituted  in 
any  court  out  of  the  United  Kingdom,  means  the  person  who  in  that 
court  is  Attorney-General,  or  exercises  the  like  functions  as  the  Attorney- 
General  in  England. 

8.  In  this  Act,  unless  the  context  otherwise  requires—*  Interpreta- 
Any  reference  to  a  place  belonging  to  Her  Majesty  the  Queen  includes  tatiotu. 

a  place  belonging  to  any  department  of  the  (Government  of  the 
United  Kingdom  or  of  any  of  Her  Majesty's  possessions,  whether 
the  place  is  or  is  not  actually  vested  in  Her  Majesty ; 

Expressions  referring  to  communications  include  any  communication, 
whether  in  whole  or  in  part,  and  whether  the  document,  sketch,  plan, 
model,  or  information  itself  or  the  substance  or  effect  thereof  only  be 
communicated  ^ 

The  expression  "  document "  includes  part  of  a  document ; 

The  expression  "  model "  includes  design,  pattern,  and  specimen ; 

The  expression  "  sketch  "  includes-  any  photograph  or  other  mode  of 
representation  of  any  place  or  thing  \ 

The  expression  *'  office  under  Her  Majesty  the  Queen  "  includes  any 
office  or  employment  in  or  under  any  department  of  the  Government 
of  the  United  Kingdom,  and  so  far  as  regards  any  document,  sketch, 
plan,  model,  or  information  relating  to  Uie  naval  or  military  affairs 
of  Her  Majesty,  indudes  any  office  or  employment  in  or  under  any 
department  of  the  Government  of  any  of  Her  Majesty's  posses- 

.    sions;. 

9.  This  Act  shall  not  exempt  any  person  from  any  proceeding  for  an  Saving, 
offenoe  which  is  punishable  at  common  law,  or  by  military  or  naval  law, 

or  under  Act  of  Parliament  other  than .  this  Act,  so,  however,  that  no 
person  be  punished  twice  for  the  same  offence. 

10.  This  Act  may  be  cited  as  ''  The  Official  Secrets  Act,  1889."  Short  title. 
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Control  of 
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o?er  child 
deserted  bj 
parent. 


POOB  LAW  AOT,   1889. 

52  &  58  ViOT.  GAP.  56. 

An  Act  to  amend  the  Law  rejecting  Children  in  Warkhausea,  and 

ing  the  borraunng  of  Money  by  Ouardiana  and  Managen  of  Diatrid 
Schools,  and  respecting  the  Managers  of  the  Metropolitan  Asj^bm 
I>istrict.^SOth  August,  1889.] 

1.  (1.)  Where  a  child  is  maintained  bj  the  gaardiaas  of  any  union,  and 
was  deserted  by  its  parent,  the  gaardians  may  at  any  time  reaolTe  thai 
such  child  shall  be  under  the  control  of  the  gaardians  until  it  reaches  tbe 
age,  if  a  boy,  of  sixteen,  and  if  a  girl  of  eighteen  years,  and  therenpoB 
un^  the  dJld  reaches  that  age  all  the  powers  and  rights  of  sobh  parent^ 
in  respect  of  such  child  shall,  subject  as  in  this  Act  mentioned.  Test  in  ths 
guardians; 

Provided  that  the  guardians  may  rescind  such  resolution,  if  they  think 
that  it  will  be  for  the  benefit  of  the  child  that  it  should  be  reacinded,  or 
may  permit  such  child  to  be  either  permanently  or  temporarily  nnder  the 
control  of  such  parent,  or  of  any  other  relative,  or  of  any  friend. 

(3.)  A  court  of  summary  junsdietion,  if  satisfied  on  complaini  mads  hf 
a  parent  of  the  child,  that  the  child  has  not  been  maintained  by  the 
guardians,  or  was  not  deserted  by  such  parent,  or  that  it  is  for  the  bensfit 
of  the  child  that  it  should  be  either  permanently  or  temporarily  under  the 
control  of  such  parent,  or  that  the  resolution  of  the  guardians  should  be 
determined,  may  make  an  order  accordingly,  and  any  such  order  shall  be 
complied  with  by  the  gaardians,  and  if  the  order  determines  the  reoola- 
tion,  the  resolution  shaU  be  thereby  determined  as  from  the  date  of  the 
order,  and  the  guardians  shall  cease  to  have  the  rights  and  powers  of  tke 
parent  as  respects  such  child. 

(8.)  For  the  purposes  of  this  Act  a  ohild  shall  be  deemed  to  be  main- 
tained by  the  guardians  if  it  is  wholly  or  partly  maintained  by  them  in  a 
wcrkhouse  or  in  any  district  school,  separate  school,  separate  infirmaiy, 
sick  asylum,  hospital  for  infectious  diseases,  institution  for  the  deaf,  dun^ 
blind,  or  idiots,  or  any  certified  school  under  the  Act  of  the  aession  of  the 
twenty-fifth  and  twenty-sixth  years  of  the  reign  of  Her  present  Majesty, 
chapter  forty-three,  or  is  boarded  out  by  the  guardians,  whether  within  or 
without  the  limits  of  the  union. 

(4.)  Where  a  parent  is  imprisoned  under  a  sentence  of  penal  senritude 
or  imprisonment  in  respect  of  an  offence  committed  against  a  child,  this 
section  shall  apply  as  if  such  child  had  been  deserted  by  that  parent. 

(5.)  Nothing  in  this  section  shall  relieve  any  person  from  any  liafaifiiy 
to  contribute  to  the  maintenance  of  a  child,  but  the  fact  of  such  contribii- 
:ion  being  made  shall  not  deprive  the  guardians  of  any  of  the  powers  and 
rights  conferred  on  them  by  this  section. 
Short  title  and      10.  This  Act  may  be  dted  as  "  The  Poor  Law  Act,  1889." 
eonrtTMtion        Expressions  used  in  this  Act  whan  used  with  rsfoeBoe  to  Iflnjlina  JmII 
Viet.  e.  64.      ^^"^^  ^^  ^^^'"^^  meaning  as  in  the  Poor  Law  Act^  1879. 
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BEOULATION  OF  BAILWATS  ACT,  1889. 

52  &  58  VioT.  OAP.  57. 

An  Act  to  amend  the  Regulaticn  of  Emltpoys  Act;    and  far  other 

purpo^etf.— [SO^A  Avgust,  1889.] 

6.  (1.)  Eyeiy  passenger  by  a  railway  shall,  on  request  by  an  officer  or  Pesalty  for 
servant  of  a  railway  company,  either  produce,  and  if  so  requested  deliver  avoiding  pay- 
up,  a  ticket  showing  that  his  fare  is  paid,  or  pay  his  fare  from  the  place  ^^^  ^    ^"^ 
wnence  he  started,  or  give  the  officer  or  servant  his  name  and  address ; 
and  in  case  of  default  shall  be  liable  on  summaxy  conviction  to  a  fine  not 
exceeding  forty  shillings. 

^2)  If  a  pAsenger  having  failed  either  to  produce,  or  if  requested  to 
dehver  up,  a  ticket  showing  that  his  fare  is  paid,  or  to  pay  his  fare,  refuses, 
on  request  by  an  officer  or  servant  of  a  railway  company,  to  give  his  name 
and  address,  any  officer  of  the  company  or  any  constable  may  detain  him 
until  he  can  be  conveniently  brought  before  some  justice  or  otherwise 
discharged  by  due  course  of  law. 


(8.)  If  any  person — 

(«•) 


Travels  or  attempts  to  travel  on  a  railway  without  having  pre- 
viously paid  his  fare,  and  with  intent  to  avoid  payment  thereof ; 
or 
(ft.)  Having  paid  his  fare  for  a  certain  distance,  knowingly  and  wilfully 
proceeds  by  train  beyond  that  distance  without  previously  paying 
the  additional  fare  for  the  additional  distance,  and  with  intent  to 
avoid  payment  thereof ;  or 
(c.)  Having  failed  to  pay  his  fare,  gives  in  reply  to  a  request  by  an 
officer  of  a  railway  company  a  false  name  or  address, 
he  ehall  be  Uable  on  sunamary  conviction  to  a  fine  not  exceeding  forty 
shillings,  or,  in  the  case  of  a  second  or  subsequent  offence,  either  tf  a  fine 
not  exceeding  twenty  pounds,  or  in  the  discretion  of  the  court  to  impri- 
sonment for  a  term  not  exceeding  one  month. 

(4.)  The  liability  of  an  offender  to  punishment  under  this  section  shall 
not  prejudice  the  recovery  of  any  fare  payable  by  him. 

6.  From  and  after  a  date  to  be  fix^  by  order  of  the  Board  of  Trade,  Passenger 
and  subject  to  such  exceptions,  if  any,  as  may  be  allowed  by  such  order,  ticket  to  have 
ereiy  pLenger  ticket  Lned  hy  Jy  railw/y  company  In  the  United  ^°*^ 
Kingdom  shall  bear  upon  its  face,  printed  or  written  in  legible  characters, 
the  fare  chargeable  for  the  journey  for  which  such  ticket  is  issued,  and 
any  railway  company  issuing  any  passenger  ticket  in  contravention  of  the 
provisions  of  this    section  shall  be  liable  to  a  penalty  not  exceeding 
forty  shillings  for  every  ticket  so  issued,  to  be  recovered  on  summary 
oonviction. 

?•  The  power  conferred  on  a  railway  company  by  the  Railways  Glauses  Powers  to 
Oonsolidation  Act,  1845,  and  the  Bailways  Clauses  Consolidation  Act  ™*^^  ^^ 
(Scotland),  1845,  to  make  bye-laws  subject  to  disallowances  by  the  Board  ^tetioss. 
of  Trade,  shall  include  power  to  make  bye-laws  for  maintaining  order  in, 
and  regulating  the  use  of,  railway  stations  and  the  approaches  thereto. 

8.  (1.)  This  act  may  be  cited  as  "  The  Segulation  of  Bailways  Act,  Short  title. 
1889." 

(2.)  This  Act  and  the  Begulation  of  Bailways  Acts,  1840  to  1871,  may 
be  cited  collectively  as  '<The  Begulatioti  of  Bailways  Acts,  1840  to 
1889/' 


IxxXViii  APPENDIX. 


INTEBPEETATION  AOT,  1889. 

52  &  53  VioT.  GAP.  68. 

An  Act  for  consolidating  enactments  relating  to  the  Con^ructhn  of  AcU 
of  Parliament  and  for  farther  shortening  the  Language  used  in  Acts  of 
Parliament.— l^Oth  August,  1889.] 

Re-enactnunt  of  existing  Eules^ 

Roles  as  to  !•  (1*)  ^t^  thii  Act  and  in  eyery  Act  passed  after  the  year  one  thooaaiiid 

gender  and  eight  hundred  and  fifty,  whether  before  or  after  the  oommenoomenl  of 
BombeE.  this  Act,  unless  the  contrary  intention  appears,— 

(a.^  words  importing  the  masculine  gender  shall  include  femalea ;  aad 
(h.)  words  in  the  singular  shall,  include  the  plural,  and  words  in  the 

plural  shall  include  the  singular. 
(2.)  The  same  rules  shall  be  observed  in  the  construction  of  every 
enactment  relating  to  an  offence  punishable  on  indictment  or  on  aammary 
conviction,  when  the  enactment  is  contained  in  an  Act  passed  in  or  before 
the  year  one  thousand  eight  hundred  and  fifty. 
Application  of      2.  (l*)In  the  construction  of  every  enactment  relating  to  aa  offence 
Denal  Acts  to  punishable  on  indictment  or  on  summary  conviction,  whether  eontauied 
porate.^'"      in  an  Act  passed  before  or  after  the  commencement  of  thie  Act,  the 
expression  "  person  "  shall,  unless  the  contrary  intention  appeaki^  include 
a  body  corporate. 

(2.)  Where  under  any   Act,    whether  passed  before   or  after  the 

commencement  of  this  Act,  any  forfeiture  or  penalty  is  payable  io  a  party 

aggrieved,  it  shall  be  payable  to  a  body  corporate  in  every  caae  where 

that  body  is  the  party  aggrieved. 

Meanings  of        8.  In  every  Act  passed  after  the  year  one  thousand  eight  hundred  and 

certain  words  fifty;  whether  before  or  after  the  commencement  of  this  Act,  the  f oUowiag 

18^^  '"'^    expressions  shall,  unless  the  contrary  intention  appears,  have  the  meaningi 

hereby  respectively  assigned  to  them  ;  namely,-— 

The  expression  ^'  month  "  shall  mean  calendar  month : 

The  expression  **  land  *'  shall  include  messuages,  tenements,  and  here* 

ditaments,  houses  and  buildings  of  any  tenure : 

The  expressions  "  oath ''  and  '*  s^davit "  shall,  in  the  case  of  persone 

for  tilie  time  being  allowed  by  law  to  affirm  or  declare  inHtead  of 

swearing,  include  afiSfmation  and  declaration,  and  the  exprearioo 

''  swear  "  shall,  in  the  like  case,  include  affirm  and  declare. 

Meaning  of  4.  In  every  Act  passed  after  the  year  one  thousand  eight  hundred  aad 

*< county"  in    fifty  and  before  the  commencement  of  this  Act  the  expression  "county" 

past  Acts.        shiJl,  unless  the  contrary  intention  appears,  be  construed  as  including  a 

county  of  a  city  and  a  county  of  a  town. 
Meaning  of  5.  In  every  Act  passed  after  the  year  one  thoTusand  eight  hundred  and 

**  parish.**        sixty-six,  whether  before  or  after  the  commencement  of  this  Act^  the* 
expression  "  parish "  shall,  unless  the  contrary  intention  appears,  mean, 
as  respects  England  and  Wales,  a  place  for  which  a  separate  poor  rate 
is  or  can  be  made,  or  for  which  a  separate  overseer  is  or  can  be 
•  appointed. 
Meaning  of  6.  In  this  Act,  and  in  every  Act  and  Order  of  council  passed  or  made 

<' County  after  the  year  one  thousand  eight  hundred  and  forty-six,  whether  before 
M^52Vi  t  ^'  ^^^^  commencement  of  this  Act,  the  expression  ''County  Court'* 
c.  4a  '  shall,  unless  the  contrary  intention  appears,  mean,  as  respects  Enj^aad 

and  Wales,  a  court  under  the  County  Courts  Act,  1888. 
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7.  In  erety  Act  relating  to  Scotland,  whether  passed  before  or  after  52  dr  58  Yior. 
the  commencement  of  this  Act,  unless  the  contrary  intention  appears —  <>•  ^ 

The  expression  "  sheriff  derk  "  shall  include  steward  derk :  ~  . 

The  expressions  *'  shire,"  *'  sheriffdom/'  and  "  county  "  shall  include     AjS^S^^ 
any  stewartry  in  Scotland.  I — 

8.  Every  section  of  an  Act  shall  have  effect  as  a  substantive  enactment  Meaning.o! 
without  introductory  words.  "i"*k/»^     • 

9.  Every  Act  passed  after  the  year  one  thousand  eight  hundred  and  g^^]^  Aota."^ 
fifty,  w:hether  before  or  after  the  commencement  of  this  Act,  shall  be  a  SeotioDs  to  bo 
public  Act  and  shall  be  judicially  noticed  as  such,  unless  the  contrary  is  gabstantiTe 

expressly  provided  by  the  Act  Ato*to*bl!"* 

10.  Any  Act  may  be  altered,  amended,  or  repealed  in  the  same  session  J^y^]^  j^^^ 
of  Parliament.  Amendment 

11.  (1.)  Where  an  Act  passed  after  the  year  one  thousand  eight  or  repeal  of 
hundred  and  fifty,  whether  before  or  after  the  commencement  of  this  Act,  ^^^  ">  "*°^® 
repeals  a  repealing  enactment,  it  shall  not  be  construed  as  reviving  any  ^^'^i 
enactment  previously  repealed,  unless  words   are   added  reviving  that  repeal  in  Aots 
enactment.  paseed  sinee 

(2.)  Where  an  Act  passed  after  the  year  one  thousand  eight  hundred  1^^* 
and  fifty,  whether  before  or  after  the  commencement  of  this  Act,  repeals 
wholly  or  partially  any  former  enactment  and  substitutes  provisions  for 
the  enactment  repealed,  the  repealed  enactment  shall  remain  in  force  until 
the  substituted  provisions  come  into  operation« 

New  General  Bulea  of  Comtructum. 

12.  In  this  Act,  and  in  every  other  Act  whether  passed  before  or  after  Offidaldeflni- 
the  commencement  of  this  Act,  the  following  expressions  shall,  unless  the  ^^^f  ^?J^^ 
contrary  intention  appears,  have  the  meanings  hereby  respectively  assigned  ^^  ^   ^ 
to  them,  namely : — 

(1.)  The  expression  "the  Lord  Chancellor"  shall,  except  when  used 
with  reference  to  Ireland  only,  mean  the  Lord  High  Chancellor  of  Great 
Britain  for  the  time  being,  and  when  used  with  reference  to  Ireland  only, 
shall  mean  the  Lord  Chancellor  of  Ireland  for  the  time  being. 

(2.)  The  expression  ''the  Treasury"  shall  mean  the  Lord  High 
Treasurer  for  the  time  being  or  the  Commissioners  for  the  time  being  of 
Her  Majesty's  Treasury. 

(8.)  The  expression  '^Secretary  of  State"  shall  mean  one  of  Her 
Majesty's  Principal  Secretaries  of  State  for  the  time  being. 

(4.)  The  expression  "the  Admiralty"  shall  mean  the  Lord  High 
Admiral  of  the  United  Kingdom  for  the  time  being,  or  the  Commissioners 
for  the  time  being  for  executing  the  office  of  Lord  High  Admiral  of  the 
United  Kingdom. 

(5.)  The  expression  "  the  Privy  Council "  shall,  except  when  used  in 
reference  to  Ireland  only,  mean  the  Lords  and  others  for  the  time  being 
of  Her  Majesty's  Most  Honourable  Privy  Council,  and  when  used  with 
reference  to  Ireland  only,  shall  mean  the  Privy  Council  of  Ireland  for  the 
time  being. 

(6.)  The  expression  "the  Education  Department"  shall  mean  the 
Lords  of  the  Committee  for  the  time  being  of  the  Privy  Council  appointed 
for  Education. 

(7.)  The  expression  "the  Scotch  Education  Department"  shall  mean 
the  Lords  of  the  Committee  for  the  time  being  of  the  Privy  Ooondl 
app<nnted  for  Education  in  Scotland. 
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52  &  53  Yior.     (8.)  The  expression  "the  Board  of  Trade  "  shall  mean  the  Lords  of  the 
a  68.        Gommittee  for  the  time  being  of  the  Priyy  Oonncil  appointed  for  tlia 
JntrnvnOation  ^^^^^^^'^^  0^  matters  relating  to  trade  and  foreign  plantations. 
AiSlwid.        (^*)  ^^®  expression  "Lord  Lieutenant^"  when  need  with  reference  to 

Lreland,  shall  mean  the  Lord  Lieutenant  of  Ireland  or  other   Chief 

GoTemors  or  Governor  of  Ireland  for  the  time  beiog. 

(10.)  The  expression  "  Chief  Secretary/'  when  used  with  referenoe  to 
Lrdand,  shall  mean  the  Ohief  Secretary  to  the  Lord  lieutenant  for  the 
time  being. 

(11.)  The  expression  "Postmaster  General "  shall  mean  Her  Majesty's 
Postmaster  General  for  the  time  being. 

(12.)  The  expression  "  Oommissioners  of  Woods  "  or  "  CbmmissionerB 
of  Woods  and  Forests  **  shall  mean  the  Oommissioners  of  Her  Majesty's 
Woods,  Forests,  and  Land  Bevenues  for  the  time  being. 

(18.)  The  expression  "Oommissioners  of  Works "  shall  mean  the  Oom- 
missioners of  Her  Majesty's  Works  and  Public  Buildings  for  the  time 
being. 

(14.)  The  expression  "  OharityOommissioners  "  shall  mean  the  Charity 
Oommissioners  for  England  and  Wales  for  the  time  being. 

(15.^  The  expression  "Ecclesiastical  Oommissioners"  shall  mean  the 
Ecclesiastical  Oomnussioners  for  England  for  the  time  being. 

(16.)  The  expression  "  Queen  Anne's  Bounty  "  shall  mean  the  Goyemors 
of  the  Bounty  of  Queen  Anne  for  the  augmentation  of  the  maintenance 
of  the  poor  clergy. 

(17.^  The  expression  "  National  Debt  Oommissioners  "  shiJl  mean  the 
Oommissioners  for  the  time  being  for  the  Beduction  of  the  National 
Debt. 

(18.)  The  expression  "  the  Bank  of  England  "  shall  mean,  as  oiream- 
stanoes  require,  the  Goyemor  and  Company  of  the  Bank  of  England  or 
the  bank  of  the  Governor  and  Company  of  the  Bank  of  England. 

(19.)  The  expression  "the  Bank  of  Ireland"  shall  mean,  as  drcom- 
stanoes  require,  the  Governor  and  Company  of  the  Bank  of  Ireland,  or 
the  bank  of  the  Governor  and  Company  of  the  Bank  of  Ireland. 

(20.)  The  elpression  "  consular  officer  "  shall  include  consul-general, 
consul,  vice-consul,  consular  agent,  and  any  person  for  the  time  authorised 
to  discharge  the  duties  of  consul-general,  consul,  or  vice-consul. 
Jndlolil  18.  In  this  Act  and  in  every  other  Act  whether  passed  before  or  after 

deflnitions  in  the  commencement  of  this  Act,  the  following  expiessions  shall,  unless 
IttturoActs--.  *^®  contrary  intention  appears,  have  the  meanings  hereby  respectively 
40  A  41  ViotT  suuigi^ed  to  them,  namely : 

0.57— -11  &  12  (1.)  The  expression  "Supreme  Court,"  when  used  with  referenoe  to 
^ot.  o.  48-—  England  or  Ireland,  shall  mean  the  Supreme  Court  of  Judicature  in 
o  4»-S7  &  28  ^gl*'^^  ^'  Ireland,  as  the  case  may  be,  or  either  branch  thereof. 
Yiot.  0. 58^  (^*)  ^®  expression  "  Court  of  Appeal,"  when  used  with  reference  to 
44  &  45  Viot  England  or  Ireland,  shall  mean  Her  Majesty's  Court  of  Appeal  in  England 
^88—14  &  15  or  Ireland  as  the  case  may  be. 

Viet. c. 98.  ^3^  rphe  expression  "High  Court,"  when  used   with    referenoe  to 

England  or  Ireland,  shall  mean  Her  Majesty's  High  Court  of  Justice  in 
England  or  Ireland,  as  the  case  may  be. 

(4.)  The   expression   "court  of  assise"  shall,  as  respects  England, 

Wales,  and  Ireland,  mean  a  court  of  assize,  a  court  of  oyer  and  tenniner 

and  a  court  of  gaol  delivery,  or  any  of  them,  and  shall,  as  respects  England 

and  Wales,  include  the  Central  Criminal  Court 

(5.)  The  expression  "assises,"  as  respects  England,  Wales,  and  Lrebad, 
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•ball  mean  the  oonrto  of  astiie  oBually  held  ia  every  year,  and  shall  62  ft  58  Yior. 
indade  the  aesrioiia  of  the  Oentral  Oriminal  Ooart,  but  shall  not  indnde        o*  ^• 
any  court  of  assize  held  by  virtae  of  any  spechd  oommissiony  or,  as  /j,|gZJ!^|^ 
respects  Ireland,  any  conrt  held  by  virtne  of  the  powers  conferred  by  ^^  ^339, 
section  sixty-three  of  the  Supreme  Oonrt  of  Judicature  Act  (Ireland)        1 — 
1877. 

(6.)  The  expression  "the  Summary  Jurisdiction  Act,  1848,"  shaU 
mean  the  Act  of  the  session  of  the  eleventh  and  twelftii  years  of  the 
reign  of  Her  present  Majesty,  chapter  forty-three,  intituled  "  an  Act  to 
fac^itate  the  performance  of  the  duties  of  justices  of  the  peace  out  of 
sessions  within  England  and  Wales  with  respect  to  summary  conriotions 
and  orders." 

(7.)  The  expression  *'the  Summary  Jurisdiction  (England)  Acts  "  and 
the  expression  ''the  Summary  Jurisdiction  (English)  Acts  "  shall  respec- 
tively  mean  the  Summary  Jurisdiction  Act,  1848,  and  the  Summaiy 
Jurisdiction  Act»  1879,  and  any  Act,  past  or  future,  amending  those  Acts 
or  either  of  them. 

(8.)  The  expression  ''the  Summazy  Jurisdiction  (Scotland)  Acts "  shall 
mean  the  Summary  Jurisdiction  (Sicotland)  Acts,  1864  and  1881,  and 
any  Act,  past  or  future,  amending  those  Acts  or  either  of  them. 

(9.)  The  expression  "  the  Summary  Jurisdiction  (Ireland)  Acts "  shall 
mean,  as  respects  the  Dublin  Metropolitan  Police  District,  the  Acts 
regulating  the  powers  and  duties  of  justices  of  the  peace  or  ol^  the  police 
t>f  that  district,  and  as  respects  any  other  part  of  Ireland  the  Petty 
Sessions  (Ireland)  Act,  1851,  and  any  Act,  past  or  future,  amending  the 
same. 

(10.)  The  expression  *'  the  Summary  Jurisdiction  Acts"  when  used  in 
relation  to  England  or  Wales  shall  mean  the  Summary  Jurisdiction 
QESngland)  Acts,  and  when  used  in  relation  to  Scotland  the  Summary 
Jurudiction  (Scotland)  Acts,  and  when  used  in  relation  to  Ireland  the 
Summary  Jnnsdiction  (Ireland)  Acts. 

(11.)  The  expression  "  court  of  summary  jurisdiction"  shall  mean  any 
justice  or  justices  of  the  peace,  or  other  magistrate,  by  whaterer  name 
called,  to  whom  jurisdiction  is  given  by,  or  who  is  authorised  to  act  under, 
the  Summary  Jurisdiction  Acts,  whether  in  England,  Wales,  or  Ireland, 
and  whether  acting  under  the  Summary  Jurisdiction  Acts  or  any  of  them, 
or  under  any  other  Act,  or  by  virtue  of  this  comminion,  or  under  the 
common  law. 

(12.)  The  expression  "petty  sessional  court"  shaU,  as  respects  England 
or  Wales,  mean  a  court  of  summary  jurisdiction  consisting  of  two  or  more 
justices  when  sitting  in  a  petty  sessional  court-house,  and  shall  include 
the  Lord  Mayor  of  the  city  of  London,  and  alderman  of  that  city,  and 
any  metropolitan  or  borough  police  magistrate  or  other  stipendiaiy  magis* 
irate  when  sitting  in  a  court-house  or  place  at  which  he  is  authorised  by 
law  to  do  alone  any  act  authorised  to  be  done  by  more  than  one  justice  ^  * 

of  the  peace. 

(18.)  Xbe  expression  "petty  sessional  court-house  shall,  as  respects 
lingland  or  Wides,  mean  a  court-house  or  other  place  at  which  justices 
are  accustomed  to  assemble  for  holding  spedal  or  pietty  sessions,  or  which 
is  for  the  time  being  appointed  as  a  substitute  for  sudi  a  court-house  or 
place,  and  where  the  jurtices  are  accustomed  to  assemble  for  either  special 
or  petty  sessions  at  more  than  one  courthouse  or  place  in  a  petty 
snssinnnl  division,  shall  mean  any  such  court-house  orplaoe.  Theexprea- 
sion  shall  abo  include  any  court-house  or  place  at  which  tiie  Lord  Diujor 


sou 


APPENDIX. 


52  &  58  Vict. 

a  68. 

Interpretation 

Act,  1889. 


HeaBing  of 
'^  rales  of 
court." 


If  oaniDg  of 
borough — 
46&46Viot. 
e.50. 


Meaning  of 
giuurdians  and 
union— 4  dr  5 
Wm.4,e.78. 


of  the  city  of  London  or  any  alderman  of  ihat  city,  or  any  metropoli 
or  borongb  police  magistrate  or  other  stipendiary  magistrate  is  anthoriaed 
by  law  to  do  alone  any  act  authorised  to  be  done  by  more  than  one  jnstioe 
of  the  peace. 

(14.)  The  expression  ''court  of  quarter  sessions"  shall  mean  the 
justices  of  any  oounty,  riding,  parts,  division,  or  liberty  of  a  county,  or  of 
any  county  of  a  city,  or  county  of  a  town,  in  general  or  quarter  sessions 
assembled,  and  shall  include  the  court  of  the  recorder  of  a  munieipel 
borough  haying  a  separate  court  of  quarter  sessions. 

14.  In  every  Act  passed  after  the  commenoement  of  this  Acty  nnleaa 
the  contrary  intention  appears^  the  expression  "  rules  of  court "  when  used 
in  relation  to  any  court  shall  mean  rules  made  by  the  authority  having 
for  the  time  being  power  to  make  rules  or  orders  regulating  the  praetioe 
and  procedure  of  such  court,  and  as  regards  Scotland  shall  include  acts  of 
adjournal  and  acts  of  sederunt. 

The  power  of  the  said  authority  to  make  rules  of  court  as  above  deBned 
shall  include  a  power  to  make  rules  of  court  for  the  purpose  of  any  Aet 
passed  after  the  commencement  of  this  Act,  and  directing  or  authoriang 
anything  to  be  done  by  rules  of  court. 

15.  In  this  Act  and  in  every  Act  passed  after  the  commenoement  of 
this  Act  the  following  expressions  shiill,  unless  the  contrary  intention 
appears,  have  the  meanings  hereby  respectively  assigned  to  them, 
namely:— » 

(1.)  The  expressions  "municipal  borough"  shall  mean,  as  respects 
England  and  Wales,  any  place  for  the  time  being  subject  to  the  Mnnict* 
pal  Oorporations  Act,  1882,  and  any  reference  to  the  mayor,  aldermen, 
and  buxgesses  of  a  borough  shall  indude  a  reference  to  the  mayor,  alder- 
men, and  citizens  of  a  city,  and  any  reference  to  the  powers,  duties, 
liabilities,  or  property  of  the  council  of  a  borough  shall  be  construed  as  a 
reference  to  the  powers,  duties,,  liabilities,  or  property  of  the  mayor, 
aldermen,  and  buxgesses  of  the  borough  acting  by  the  council. 

(2^.)  The  expression  ''municipal  borough"  shall  mean,  as  respects 
Ireland,  any  place  for  the  time  being  subject  to  the  Act  of  tiie  session  ol 
the  third  and  fourth  years  of  the  reign  of  Her  present  Majesty,  chapter 
one  hundred  and  eight,  intituled,  "An  Act  for  the  regulation  of  municipal 
corporations  in  Lrehmd." 

(8.)  The  expression  "parliamentary  borough  "  shall  mean  any  borongb, 
burgh,  place  or  oomlnnation  of  places  returning  a  member  or  members  to 
serve  in  Parliament,  and  not  behig  either  a  county  or  division,  of  a  conntj 
or  a  university,  or  a  combination  of  universities. 

(4.)  The  expression  "borough,"  when  used  in  relation  to  local  govern- 
ment, shall  mean  a  municipal  borough  as  above  defined,  and  when  used  in 
relation  to  parliamentary  election  or  the  registration  of  parliamentary 
electors  shall  mean  a  parliamentary  borough  as  above  defined. 

16.  In  this  Act  and  in  every  Act  passed  after  the  commencement  of 
this  Act  the  following  expressions  shall,  unless  the  contrary  intentioa 
appears,  have  the  meanings  hereby  respectively  assigned  to  them, 
namely  i— - 

(1«)  The  expression  "board  of  guardians"  shall,  as  respects  England 
and  Wales,  mean  a  board  of  guardians  elected  under  the  Poor  Law  Ainend- 
ment  Act,  1884,  and  the  Acts  amending  the  same,  and  shall  indnde  a 
board  of  guardians  or  other  body  of  persons  performing  under  any  loeal 
Act  the  like  functions  to  a  board  of  guardians  under  the  Poor  Law  Amend* 
ment  Act,  1834. 


•  •• 
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(2.)  The  ezpreasion  ''poor  law  anion"  shall,  as  respects  England  and  52  A  58  Yior. 
Wales,  mean  any  parish  or  union  of  parishes  for  whioh  there  is  a  separate        o,  68. 
hoard  of  guardians.  j    "~!IT^- 

(3.)  The  expression  "hoard  of  guardians"  shall,  as  respects  Ireland,  l^^iggo. 
mean  a  board  of  guardians  elected  under  the  Act  of  the  Session  of  the  — 
first  and  second  years  of  the  reign  of  Her  present  Majesty,  chapter  fifty- 
six,  intituled  "  An  Act  for  the  more  effectual  relief  of  the  destitute  poor 
in  Ireland,"  and  the  Acts  amending  the  same,  and  shall  include  any  body 
or  persons  appointed  by  the  Local  Qovemment  Board  for  Ireland  to  carry 
into  execution  the  provisions  of  those  Acts. 

(4.)  The  expression  "  poor  law  union  "  shall,  as  respects  Ireland,  mean 
any  townland  or  place  or  union,  or  townlands  or  places,  for  which  there 
is  a  separate  board  of  guardians. 

17.  In  every  Act  passed  after  the  commencement  of  this  Act  the  Definitions 
following  expressions  shall,  unless  the  contrary  intention  appears,  have  relating  to 
the  meanings  hereby  respectively  assigned  to  them,  namely ; —  electioni. 

-  (I.)  The  expression  "parliamentary  election  "  shall  mean  the  election 
of  a  member  or  members  to  serve  in  Parliament  for  a  county  or  division  of 
a  county,  or  parliamentary  borough,  or  division  of  a  parliamentary 
borough,  or  for  a  university  or  combination  of  universities. 

(2.)  The  expression  "parliamentary  register  of  electors"  shall  mean  a 
register  of  persons  entitled  to  vote  at  any  parliamentary  election. 

(3.)  The  expression  "  local  government  register  of  electors  "  shall  mean 
as  respects  an  administrative  county  in  England  or  Wales  other  than  a 
-county  borough,  the  county  register,  and  as  respects  a  county  borough  or 
other  municipal  borough,  the  burgess  roll. 

18.  In  this  Act,  and  in  every  Act  passed  after  the  commencement  of  Geogrsphicsl 
this  Act,  the  following  expressions  shall,  unless  the  contrary  intention  ^^  colonial 
appears,   have    the    meanings    hereby  respectively   assigned    to  them,  fQ^^'^^° 
namely:—* 

(1.)  The  expression  "  Britbh  Islands  "  shall  mean  the  United  Kingdom, 
the  Channel  Islands,  and  the  Isle  of  Man. 

(2.)  The  expression  "  British  possession  "  shall  mean  any  part  of  Her 
Majesty's  dominions  exclusive  of  the  United  Kingdom,  and  where  parts  of 
such  dominions  are  under  both  a  central  and  a  local  legislature,  all  parts 
•under  the  central  legislature  shall,  for  the  purposes  of  this  definition,  be 
deemed  to  be  one  British  possession. 

(3.)  The  expression  "colony"  shall  mean  any  part  of  Her  Majesty's 
dominions  exclusive  of  the  British  Islands,  and  of  British  India,  and  where 
parts  of  such  dominions  are  under  both  a  central  and  a  local  legislature, 
all  parts  under  the  central  legislature  shall,  for  the  purposes  of  this  defini- 
tion, be  deemed  to  be  one  colony. 

(4.)  The  expression  "British  India"  shall  mean  all  territories  and 
plaices  within  Her  Majesty's  dominions  which  are  for  the  time  being 
governed  by  Her  Majesty  through  the  Govemor-Qeneral  of  India  or 
through  any  governor  or  other  officer  subordinate  to  the  GK)vemor-General 
of  India. 

(5.)  The  expression  "India"  shall  mean  British  India  together  with 
any  territories  of  any  native  prince  or  chief  under  the  suzerainty  of  Her 
Majesty  exeroised  through  the  Gbvemor-Qeneral  of  India,  or  through 
any  governor  or  other  officer  subordinate  to  the  GK)vemor-General  of 
India. 

(6.)  The  expression  ''  Governor "  shall,  as  respects  Canada  and  India, 
mean  the  Oovemor-Oeneral,  and  include  any  person  who  for  the  time 
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62  ft  58  Yxjr.  bebg  hsM  the  powers  of  the  Ooyernor-Oeneral,  and  as  respeoU  any  otiiar 
British  possession,  shall  include  the  officer  for  the  tiiiie  being  adminia- 
tering  the  government  of  that  possession. 

(7.)  The  expression  "  colonial  legislature  "  and  the  exprcedon  "  l^giia- 
lature/'  when  used  with  reference  to  a  British  possession,  shall  respeiK 
tively  mean  the  aathorify,  other  than  the  Imperial  Parliament  of  H«r 
Majesty  the  Qneen  in  Oonndl,  competent  to  make  laws  for  a  Britiah 
possession. 

19.  In  this  Act  and  in  every  Act  passed  after  the  oommenoemeBt  of 
this  Act  the  expression  '< person"  shall,  nnless  the  oontraxy  intention 
appears,  include  any  body  of  persons  corporate  or  onincorporate. 

20.  In  this  Act,  and  in  eveiy  other  Act,  whether  passed  before  or  after 


Haaaing  of 
^  penon  **  in 
fntaroActs. 

Mesningof 


** writing"  In  the  commencement  of  this  Act,  expressions  referring  to  writing  shall. 


Mstsnd 
intueAots. 


unless  the  contraiy  intention  appears,  be  constmed  as  inolnding  references 
to  printing,  lithography,  photography,  and  other  modes  of  representing  or 
reproducing  words  in  a  visible  form. 

21,  In  this  Act,  and  in  every  other  Act,  whether  passed  before  or  after 
the  commencement  of  this  Act,  the  expression  "  statutory  declaration " 
shall,  unless  the  contraiy  intention  appears,  mean  a  declaration  made  by 

fnton^iUts—  ▼i^'*®  ^^  ^^  Statutory  Declarations  Act^  1835. 

5  ft  6  Will.  4,  22.  In  this  Act  and  in  every  Act  passed  after  the  commencement  of 
this  Act  the  expression  **  financial  year  "  shall,  unless  the  contraiy,  inten- 
tion appears,  mean  as  respects  any  matters  relating  to  the  Oonsolidated 
Fund  or  moneys  provided  by  Parliament,  or  to  the  Exchequer,  or  to 
Imperial  taxes  or  finance,  the  twelve  months  ending  the  thirty-filrBt  day 
of  March. 
28.  In  any  Act  passed  after  the  commencement  of  this  Act,  unless  the 


Maanfag  of 
**  Btatatoiy 
daoUraHon  " 
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Meaning  of 
**  finanoud 
veAr'*in 
lutore  Acts. 
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LandB  ClaoBes  contrary  intention  appears,- 


Acts— 8&9 
Vict.  0. 18— 
28  ft  24  Viot 
o.  lOft— 
82  ft  88  Viot 
e.  18— 46  ft;  47 
Viot.  0. 16— 
8ft  9  Viet 
o.  19—28  ft  24 
Viot  c  106  — 
8  &  9  Viot 
0.18— 28  &  24 
Viot  0.  97— 
14  ft  15  Vict 
0. 70—27  &  28 
Viot  71— 
81  ft  82  Viot. 
0.70. 


Meaning  of 
Irish  Valna- 
tion  AotB. 

Meaning  of 

*'ordnanoe 

map.* 


Meaning  of 

ienrioeSy 

poat 


The  expression  ''Lands  Glauses  Acts"  shall  mean— > 

(a.)  as  respects  England  and  Wales,  the  Lands  Glauses  Oonsdidation 
Act,  1845,  the  Lands  Glauses  Oonsolidation  Acts  Amendment 
Act,  1860,  the  Lands  Glauses  Gonsolidation  Act,  1869,  and  the 
Lands  Glauses  (Umpire)  Act,  188d»  and  any  Acts  for  the  time 
heing  in  foroe  amending  the  same ;  and 

(()  as  respects  Scotland,  the  Lands  Glauses  Gonsolidation  (Scotlsnd) 
Act,  1845,  and  the  Lands  Glauses  Gonsolidation  Acta  Amend- 
ment Act,  1860,  and  any  Acts  for  the  time  heing  in  foroe 
amending  the  same ;  and 

(c.)  as  respects  Ireland,  the  Lands  Glauses  Gonsolidation  Act^  1845, 
the  Lands  Glauses  GonsoUdation  Acts  Amendment  Act,  i860, 
the  Railways  Act  (Ireland),  1851,  the  Railways  Act  (Ire- 
land), 1860,  the  Railways  Act  (Ireland),  1864,  and  the  RaUways 
Trayerse  Act,  and  any  Acts  for  the  time  being  in  foroe  amending 
the  same. 

24.  In  any  Act  passed  hefore  or  after  the  commencement  of  this  Act 
the  expression  "  Insh  Valuation  Acts  "  shall  mean  the  Acts  relating  to 
the  valuation  of  rateable  property  in  Ireland. 

25.  In  this  Act  and  in  every  other  Act,  whether  passed  before  or  after 
the  commencement  of  this  Act,  the  expression  ''  ordnance  map "  shall, 
unless  the  contrary  intention  appears,  mean  a  map  made  under  the 
powers  conferred  by  the  Surrey  (Great  Britain)  Acts,  1841  to  1870,  or  by 
the  Surrey  (Lreland)  Acts,  1825  to  1870,  and  the  Acts  amending  tfa^ 
same  respectively. 

26.  Where  an  Act   passed  after   the  commencement  of   this  Act 
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aathorifles  or  requires  any  doenxnent  to  be  served  by  post,  whether  the  52  ^  58  Vior. 
expression    ''serve/'    or   the    expression  <^give"    or    "send/'    or   any        0.68. 
other  expression  is  used,  then,  unless  the  contrary  intention  appears,  the  .  ^/ZTT  .• 
service  shall  be  deemed  to  be  effected  by  properly  addressing,  prepaying,    *J^i%s9,'^ 
and  posting  a  letter  containing  the  document,  and  unless  the  contrary  is        I-. 
proved  to  have  been  effected  at  the  time  at  which  the  letter  would  be 
delivered  in  the  ordinary  course  of  post. 

27.  In  every  Act  passed  after  the  commencement  of  this  Act,  the  Meaning  of 
expression  ''committed  for  trial"  used  in  relation  to  any  person  shall,  "®^""P|t^ 
unless  the  contrary  intention  appears,  mean,  as  respects  England  ^dYi'^|2Viot 
Wales,  committed  to  prison  with  the  view  of  being  tried  before  a  judge  0. 42. 

and  jury,  whether  the  person  is  committed  in  pursuance  of  section 
twenty-two  or  of  section  twenty-five  of  the  Indictable  Offences  Act,  1848, 
or  is  committed  by  a  court,  judge,  coroner,  or  other  authority  having 
power  to  commit  a  person  to  any  prison  with  a  view  to  his  trial,  and 
shall  include  a  person  who  is  admitted  to  bail  upon  a  recognisance  to 
appear  and  take  his  trial  before  a  judge  and  jury. 

28.  In  this  Act  and  in  evexy  Act  passed  after  the  commencement  of  Meanings  of 
this  Act,  unless  the  contrary  intention  appears —  1!m*"^C 

The  expression  "sheriff"  shall,  as  respects  Scotland,  include  a  slieriff !! l^jg^^J^^. 

substitute  :  our  "  in  f  atore 

The  expression  " felony"  shaU,  as  respects  Scotland,  mean  a  high  crime  Scotch  Acu. 

and  offence: 
The  expression  "  misdemeanour  "  shall,  as  respects  Scotland,  mean  an 

offence. 

29.  In  every  Act  passed  after  the  commencement  of  this  Act,  unless  Meaning  of 
the  contrary  intention  appears,  the  expression  "  Oounty  Oourt "  shall,  ^  Ooun^ 
as  respects  Ireland,  mean  a  civil  bill  court  within  the  meaning  of  the  Pi^^  1!?  u 
County  Officers  and  OourU  (Ireland)  Act,  1877.  Acto^fc  41 

80.  In  this  Act  and  in  every  other  Act,  whether  passed  before  or  after  Yiot.  c  56. 
the  oommencement  of  this  Act,  references  to  the  Sovereign  reigning  at  References  to 
the  time  of  the  passing  of  the  Act  or  to  the  Crown  shall,  uidess  the  ^  C)rown. 
oontraxy  intention  appears,  be  construed  as  references  to  the  Sovereign 

for  the  time  being,  and  this  Act  shall  be  binding  on  the  Crown. 

81.  Where  any  Act,  whether  passed  before  or  after  the  commencement  Constniotion 
of  this  Act,  confers  power  to  make,  grant,  or  issue  any  instrument,  that  ^  statntory 
is  to  say,  any  Order  in  Council,  order,  warrant,  scheme,  letters  patent,  ^^  ^ 
roles,  regulations,  or  bye-laws,  expressions  used  in  the  instrument,  if  it 

is  made  after  the  oommencement  of  this  Act,  shall,  unless  the  contrary 

intention  i^pears,  have  the  same  respective  meanings  as  in  the  Act 

conferring  the  power. 

32.  (1.)  Where  an  Act,  passed  after  the  commencement  of  this  Act,  Oonstmction 

confers  a  power  or  imposes  a  duty,  then,  unless  the  contrary  intention  0^  proTiaiona 

appears,  the  power  may  be  exercised  and  the  duty  shall  be  performed  *I  ^  exowiaa 
-..ii«  •  *  of  powera  anu 

from  time  to  tmie  as  occasion  requires.  datiea 

(2.)  Where  an  Act,  passed  after  the  commencement  of  this  Act,  confers 
a  power  or  imposes  a  duty  on  the  holder  of  an  office,  as  such,  then,  unless 
the  contrary  intention  appears,  the  power  may  be  exercised  and  the  duty 
ahall  be  performed  by  the  holder  for  the  time  being  of  the  office. 

(8.)  Where  an  Act,  passed  after  the  commencement  of  this  Act,  confers 
a  power  to  make  any  rules,  regulations,  or  bye-laws,  the  power  shall, 
unless  the  contrary  intention  appears,  be  construed  as  including  a  power, 
ezerdsable  in  the  like  manner  and  subject  to  the  like  consent  and  con- 
ditions, if  any,  to  xeamd,  or  revoke^  amend,  or  vary  the  rules,  regulations, 
or  bye-laws. 
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52  ft  68  Yior.      33.  Where  on  act  or  ojniision  oonstituieB  an  offenoe  under  two  or  mam 

a  68.       Acts,  or  both  under  an  Act  and  at  common  law,  whether  any  snch  Act 

/  umTat'     ^^  passed  before  or  after  the  commencement  of  this  Act,  the  ofiFendsr 

^AoTlSsS^  shall,  unless  the  oontraiy  mtention  appears,  be  liable  to  be  proaeeated 

'     and  punished  under  either  or  any  of  those  Acts  or  at  common  law,  bat 

ProTiflions  as   shall  not  be  liable  to  be  punished  twice  for  the  same  offence. 
tooffoDcea  34^  j^  ^]^3  measurement  of  any  distance  for  the  purposes  of  any  Act 

^ra'kwB.  ^  parsed  after  the  commencement  of  this  Act  that  dirtance  shall,  unless  the 
MeMurement  contrary  intention  appears,  be  measured  in  a  straight  line  on  a  hoiiaontal 
of  distsnoei.    plane. 

Citation  of  35.  (1.)  In  any  Act,  instrument,  or  document,  an  Act  may  be  cited  by 

Acta.  reference  to  the  short  title,  if  any,  of  the  Act,  either  with  or  without  a 

reference  to  the  chapter,  or  by  reference  to  the  regnal  year  in  which  the  Act 
was  passed,  and  where  there  are  more  statutes  or  sessions  than  one  in  the 
same  regnal  year,  by  reference  to  the  statute  or  the  session,  as  the  case  may 
require,  and  where  there  are  more  chapters  than  one,  by  reference  to  the 
chapter,  and  any  enactment  may  be  cited  by  reference  to  the  section  or 
sub-section  of  the  Act  in  which  the  enactment  is  contained. 

(2.)  Where  any  Act,  passed  after  the  commencement  of  this  Act, 
contains  such  reference  as  aforesaid,  the  reference  shall,  unless  a  coatcszy 
intention  appears,  be  read  as  referring,  in  the  case  of  statutes  included  in 
any  revised  edition  of  the  statutes  purporting  to  be  printed  by  authority, 
to  that  edition,  and  in  the  case  of  statutes  not  so  included,  and  passed 
before  the  reign  of  King  George  the  First,  to  the  edition  prepared  under 
the  direction  of  the  Becord  Commission ;  and  in  other  cases  to  the  copies 
of  the  statutes  purporting  to  be  printed  by  the  Queen's  Printer,  or  under 
the  superintendence  or  authority  of  Her  Majesty's  Stationery  Office. 

(3.)  In  any  Act  passed  after  tiie  commencement  of  this  Act  a  descriptioB 
or  citation  of  a  portion  of  another  Act  shall,  unless  the  contrary  intentiosi 
appears,  be  construed  as  including  the  word,  section,  or  other  part 
mentioned  or  referred  to  as  forming  the  beginning  and  as  forming  the 
end  of  the  portioi^  comprised  in  the  description  or  citation. 
«« Oommenos-  36.  (1.)  In  this  Act,  and  in  every  Act  passed  either  before  or  after  the 
ment."  commencement  of  this  Act,  the  expression  "  commencement,"  when  used 

with  reference  to  an  Act,  shall  mean  the  time  at  which  the  Act  comes 
into  operation. 

S2.)  Where  an  Act  passed  after  the  commencement  of  this  Act,  or  any 
er  in  Oouncil,  order,  warrant,  scheme,  letters  patent,  rules,  regu- 
lations, or  bye-laws  made,  granted,  or  issued,  under  a  power  conferred  by 
any  such  Act,  is  expressed  to  come  into  operation  on  a  particular  day,  the 
same  shall  be  construed  as  coming  into  operation  immediately  on  the 
expiration  of  the  previous  day* 
Ezexoiae  of  37.  Where  an  Act  passed  after  the  commencement  of  this  Act  is  not 

statutory  io  come  into  operation  immediately  on  the  passing  thereof,  and  confers 
powers  powers  to  make  any  appointment,  to  make,  grant,  or  issue  any  instrument, 

ing9adwmy  ^'^^  ^  ^  ^7'  ^^7  Order  in  Oouncil,  oider^  warrant,  scheme,  letters 
menoement  of  patent,  rules,  regulations,  or  bye-laws,  to  give  notices,  to  prescribe  fomss. 
Act  or  to  do  any  other  thing  for  the  purposes  of  the  Act,  that  power  may, 

unless  the  contrary  intention  appears,  be  exercised  at  any  time  after  the 
passing  of  the  Act,  so  far  as  may  be  necessary  or  expedient  for  the 
purpose  of  bringing  the  Act  into  operation  at  the  date  of  the  oommenoe- 
ment  thereof,  subject  to  this  restriction,  that  any  instrument  made  under 
the  power  shall  not,  unless  the  contrary  intention  appears  in  the  Act^  or 
the  contrary  is  necessary  for  bringing  the  Act  into  operation,  come  into 
operation  until  the  Act  comes  into  operation. 
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38.  (1.)  Where  this  Act  or  any  Act  passed  after  the  commencement  of  62  &  63  Vicr. 
this   Act   repeals   and    re-enacts,    with    or    without    modification,    any         c-  63. 
provisions  of  a  former  Act,  references  in  any  other  Act  to  the  provisions       i~7~7f  r 
80  repealed  shall,  unless  the  contrary  intention  appears,  be  construed  as     ^^'isso!*'" 
references  to  the  provisions  so  re-enacted.  

(2.)  Where  this  Act  or  any  Act  passed  after  the  commencement  of  this  Effect  of 
Act  repeals   any  other  enactment,  then,  unless   the  contrary  intention  ^op®*'!  i" 

1 1  1     T     n         i.  lUtU'"©  Acts. 

appears,  the  repeal  shall  not — 

(a.)  revive  anything  not  in  force  or  existing  at  the  time  at  which  th^ 

repeal  takes  effect ;  or 
(6.)   affect  the   previous   operation   of  any  enactment  so  repealed   or 
anything    duly    done    or    suffered    under    any    enactment    so 
repealed;  or, 
(c.)  affect  any  right,  privilege,  obligation,  or  liability  acquired,  accrued, 

or  incurred  under  any  enactment  so  repealed ;  or 
(r?.)  affect  any  penalty,  forfeiture,  or  punishment  incurred  in  respect  of 

any  offence  committed  against  any  enactment  so  repealed  ;   or, 
(«.)  affect  any  investigation,  legal  proceeding,  or  remedy  in  respect  of 
any  such  right,  privilege,  obligation,  liability,  penalty,  forfeiture, 
or  punishment  as  aforesaid  ; 
and  any  such  investigation,  legal  proceeding,  or  remedy  may  ba  instituted, 
continued,  or  enforced,  and  any  such  penalty,  forfeiture,  or  punishment 
may  be  imposed,  as  if  the  repealing  Act  had  not  been  passed. 


SupplementaL 

89.  In  this  Act  the  expression  "  Act "  shall  include  a  local  and  personal 
Act  and  a  private  Act. 

40.  The  provisions  of  this  Act  respecting  the  construction  of  Acts 
passed  after  the  commencement  of  this  Act  shall  not  affect  the  con- 
struction of  any  Act  passed  before  the  commencement  of  this  Act, 
although  it  is  continued  or  amended  by  an  Act  passed  after  such 
commencement. 

41.  The  Acts  described  in  the  Schedule  to  this  Act  are  hereby  repealed  Repeal, 
to  the  extent  appearing  in  the  third  column  of  the  Schedule. 

42.  This  Act  shall  come  into  operation  on  the  first  day  of  January 
one  thousand  eight  hundred  and  ninety. 

43.  This  Act  may  be  cited  as  "  The  Interpretation  Act,  1889." 


Definition  of 
*«Act"in  this 
Act. 

Saving  for 
past  Acts. 


Commonco- 
mcnt  of  Act. 


Short  tiilo. 


SCHEDULE. 

Ekaotmbmts  Repealed. 

Session 
and  Chapter. 

Title  or  Short  Title. 

Extent  of  Bepcal. 

7  &  8  Geo.  4,  c. 

An  Act  for  further  improviog  the 

Section  fonrleen. 

28. 

administration  of  jastice  in  crimi- 
nal cases  in  England. 

9  Geo.  4,  c.  54. 

An   Act  for  improYing  the  adminis- 
tration of  jastice  in  criminal  cases 
in  Ireland. 

Section  thirty-five. 

7  Will.  4  &  1 

An     Act    to    interpret    the    word 

The  whole  Act. 

Vict.  c.  31). 

"sheriff,"  »» sheriff  clerk/'  "shire," 
«  sheriflfdom,"  and  "  county,"  occur- 
ring in  Acts  of  Parliament  relating 

to  Scotland. 
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62  &  53  Vict. 
0.  G3. 

SeAflion 
and  Chapter. 

Title  OP  Short  Title. 

Extent  of  Repeal 

Interpretation 

13  &  14  Vict.  c. 

An  Act  for  shortening  the  language 

The  whole  Act 

Act,  1889. 

21. 

used  in  Acts  of  Parliament. 

29  &  30  Vkt.  c. 

The  Poor  Law  Amendment  Act  of 

Section  eighteon,  frona  the 

113. 

18G6. 

beginning    to    *^caii     be 
appointed,  and." 

42  A  43  Vict.  c. 

The  Sammarj  Jurisdiction  Act,  1879. 

In  section  twenty  the  sab. 

49. 

sections    numbered     (3) 
and  (6). 
Section  fifty. 

47  &  48  Vict.  c. 

43. 
61  &62  Vict.  c. 

The  Summary  Jurisdiciion  Act,  18S4. 

Section  seven. 

The  County  Courts  Act,  1888. 

Section   one  hundred  and 

43. 

eighty-seven,    from     the 
beginning  to  **  is  nacant, 
and." 

. 

Corruption 
in  office  a 
misdemean- 
our. 


PUBLIC   BODIES  CORRUPT  PRACTICES  ACT,    1889. 

52  &  63  Vict.  cap.  69. 

An  Act  for  the  more  effectual  Prevention  and  Punishment  of  Bribery  and 
Corruption  of  and  by  Members,  Officers,  or  Sei^ants  of  Corporations, 
Councils,  Boards,  Commissions,  or  other  Public  Bodies. — [30iA  Augnst, 
1889.] 

Whereas  it  is  expedient  more  effectually  to  provide  for  the  prevention 
and  punishment  of  bribery  and  corruption  of  and  by  members,  ofiScers,  or 
servants  of  corporations^  councils,  boards,  commissions,  and  other  pablic 
bodies  : 

Be  it  therefore  enacted  by  the  Queen's  most  Excellent  Majesty,  by  and 
with  the  advice  and  consent  of  the  Lords  Spiritual  and  Temporal  and 
Commons,  in  this  present  Parliament  assembled,  and  by  the  authority  of 
the  same,  as  follows : 

1.  (1.)  Every  person  who  shall  by  himself  or  by  or  in  con j unction 
with  any  other  person,  corruptly  solicit  or  receive,  or  agree  to  receive, 
for  himself,  or  for  any  other  person,  any  gift,  loan,  fee,  reward,  or  advan- 
tage whatever  as  an  inducement  to,  or  reward  for,  or  otherwise  on 
account  of  any  member,  officer,  or  servant  of  a  public  body  as  in  this  Act 
defined,  doing  or  forbearing  to  do  anything  in  respect  of  any  matter  or 
transaction  whatsoever,  actual  or  proposed,  in  which  the  said  pablic  body 
is  concerned,  shall  be  guilty  of  a  misdemeanour. 

(2.)  Every  person  who  shall  by  himself  or  by  or  in  conjunction  with 
any  other  person  corruptly  give,  promise,  or  offer  any  gift,  loan,  fee, 
reward,  or  advantiage  whatsoever  to  any  person,  whether  for  the  benefit 
of  that  person  or  of  another  person,  as  an  inducement  to  or  reward  for  or 
otherwise  on  account  of  any  member,  officer,  or  servant  of  any  pablic 
body  as  in  this  Act  defined,  doing  or  for  bearing  to  do  anything  in  respect 
of  any  matter  or  transaction  whatsoever,  actual  or  proposed,  in  which' 
such  public  body  as  aforesaid  is  concerned,  shall  be  guilty  of  a  misde- 
meanour. 
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2.  Any  person  on  conviction  for  offending  as  aforesaid  shall,  at  iho  52  &  58  Vict. 
discretion  of  the  court  before  which  he  is  convicted, —  c.  CD. 

(a.)  bo  liable  to  be  imprisoned  for  any  period  not  exceeding  two  years,   p.j7~^  ;• 
with  or  without  hard  labour,  or  to  pay  a  fine  not  exceeding  five       Corrupt 
hundred  pounds,  or  to  both  such  imprisonment  and  such  6no;  Practices  Act , 
and  18SD. 

(b.)  in  addition  be  liable  to  be  ordered  to  pay  to  such  body,  and  in  ^     ' 

such  manner  as  the  court  directs,  the  amount  or  value  of  any  otfenceL 
gift,  loan,  fee,  or  reward  received  by  him  or  any  part  thereof ; 
and 

(c.)  be  liable  to  be  adjudged  incapable  of  being  elected  or  appointed  to 
any  public  ofiBce  for  seven  years  from  the  date  of  his  conviction, 
and  to  forfeit  any  such  ofSce  held  by  him  at  the  time  of  his 
conviction ;  and 

{(I)  in  the  event  of  a  second  conviction  for  a  like*  offence  he  shall,  in 
addition  to  the  foregoing  penalties,  be  liable  to  be  adjudged  to 
be  for  ever  incapable  of  holding  any  public  ofiBce,  and  to  be 
incapable  for  seven  years  of  being  registered  as  an  elector,  or 
voting  at  an  election  either  of  ipembers  to  serve  in  Parliament  or 
of  members  of  any  public  body,  and  the  enactments  for  preventing 
the  voting  and  registration  of  persons  declared  by  reason  of 
corrupt  practices  to  be  incapable  of  voting  shall  apply  to  a 
person  adjudged  in  pursuance  of  this  section  to  be  incapable  of 
voting;  and 

(e.)  if  such  person  is  an  officer  or  servant  in  the  employ  of  any  public 
body,  upon  such  conviction  he  shall,  at  the  discretion  of  the 
court,  be  liable  to  forfeit  his  right  and  claim  to  any  com- 
pensation or  pension  to  which  he  would  otherwise  have  been 
entitled. 

3.  (1.)  Where  an  offence  under  this  Act  is  also  punishable  under  any  gayings. 
other  enactment,  or  at  common  law,  such  offence  may  be  prosecuted  and 
punished  either    under   this    Act,  or  under  the  other   enactment,    or 

at  common  law,  but  so  that  no  person  shall  be  punished  twice  for  the 
same  offence. 

(2.)  A  person  shall  not  be  exempt  from  punishment  under  this  Act  by 
reason  of  the  invalidity  of  the  appointment  or  election  of  a  person  to  a 
public  office. 

4.  (1.)  A   prosecution  for   an   offence   under   this  Act   shall  not  be  Rostriotion 
instituted  except  by  or  with  the  consent  of  the  Attorney-General.  oj*  prosecu- 

(2.)  In  this    section  the   expression  "  Attorney-General "  means   the  **^'^* 
Attorney   or  Solicitor'  General   for  England,  and  as  respects   Scotland 
means  the  Lord  Advocate,  and  as  respects  Ireland  means  the  Attorney  or 
Solicitor  General  for  Ireland. 

5.  The  expenses  of  the  prosecution  of  an  offence  against  this  Act  shall  Expenses  of 
be  defrayed  in  like  manner  as  in  the  case  of  a  felony.  proBecution. 

G.  A  court  of  general  or  quarter  sessions  shall  in  England  have  juris-  Jurisdiction 
diction  to  inquire  of,  hear,  and  determine  an  offence  under  this  Act.  °'  quarter 

7.  In  this  Act—  iX'^'^Ui- 

Tho  expression  "  public  body "  means  any  council  of  a  county  or  tion. 
county  of  a  city  or  town,  any  council  of  a  municipal  borough,  also 
any  board,  commissioners,  select  vestry,  or  other  body,  which  has 
power  to  act  under  and  for  the  purposes  of  any  Act  relating  to  local 
government,  or  the  public  health,  or  to  poor  law,  or  otherwise  to 
Administer  money  raised  by  rates  in  pursuance  of  any  public  general 

?2 


APPENDIX. 


62  &  68  Vict. 
0.  C9. 

Public  Bodlei 

C'orrvpt 

Practices  Act, 

1881). 


Application  of 
Act  to  Scot- 
land. 


60  661  Vict 
0.  20,  not  to 
apply  to  trial 
nnder  Act. 
Short  title. 


Acfc,  but  does  not  include  any  public  body  as  above  defined  existing 
elsewhere  than  in  the  United  Kingdom : 

The  expression  "  public  office  "  means  any  office  or  employment  of  a 
person  as  a  member,  officer,  or  servant  of  such  public  body  : 

The  expression  "person  *'  includes  a  body  of  persons,  corporate  or  in- 
corporate : 

The  expression  "  advantage  "  includes  any  office  or  dignity,  and  any 
forbearance  to  demand  any  money  or  money's  worth  or  valuable 
thing,  and  includes  any  aid,  vote,  consent,  or  influence,  or  pretended 
aid,  vote,  consent,  or  influence,  and  also  includes  any  promise  or  pro- 
curement of  or  agreement  or  endeavour  to  procure,  or  the  holding 
out  of  any  expectation  of  any  gift,  loan,  fee,  reward,  or  advantage, 
as  before  defined. 

8.  In  the  application  of  this  Act  to  Scotland  the  sheriff  and  sheriff 
substitute  shall  have  jurisdiction  to  try  any  offence  under  this  Act; 
and 

The  expression  ''misdemeanour"  shall  mean  "crime  and  ofiTence ; " 

and 
The  expression  "municipal  borough  "  shall  mean  any  "burgh." 

9.  The  provisions  of  the  Criminal  Law  and  Procedure  (Treland)  Act, 
1887,  shall  not  apply  to  any  trial  under  the  provisions  of  this  Act. 

10.  This  Act  may  be  cited  as  '*  The  Public  Bodies  Corrupt  Practices 
Act,  1889." 
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ABDUCTION. 

Crirl  leaving  employment — "  Taking  or  caus- 
ing to  be  taken*^ — Inducements  held  out 
by  prisoner  not  proved — Evidence  neces- 
sary to  prove  offence  under  the  Criminal 
Law  Amendment  Act,  1885  (48  &  49  Vict. 
<j.  69),  «.  7. — Where  a  girl,  under  the  age 
of  eighteen,  has  not  been  taken  against  her 
will  out  of  the  possession  of  her  father  or 
mother,  or  of  the  person  having  the  lawful 
care  or  charge  of  her,  it  is  necessary,  in 
order  to  convict  a  person  charged  with  an 
offence  under  sect.  7  of  48  &  49  Vict.  c. 
69,  in  respect  of  such  girl,  to  prove  that 
the  girl  leit  such  possession  in  consequence 
of  persuasions,  inducements,  or  blandish- 
ments held  out  to  her  by  the  prisoner. 
Upon  an  indictment  under  48  &  49  Yict.  c. 
69,  s.  7,  for  taking  or  causing  to  be  taken  a 
girl  out  of  the  possession  ox  her  father,  it 
was  proved  that  at  the  time  the  alleged 
offence  was  committed  the  girl  was 
employed  as  a  barmaid  at  a  distance  from 
her  father's  home.  Held,  that  she  was 
under  the  lawful  charge  of  her  employer, 
and  not  in  the  possession  of  her  father  ; 
and  that,  therefore,  the  prisoner  could  not 
be  convicted  of  the  offence  with  which  he 
was  charged.  (Beg.  v.  Henken.  Sept., 
1886.  The  Common  Serjeant,  C.  0.  Ct.) 
257. 

Oirl  under  eighteen — Knowledge  of  the 
accused  as  to  girVs  age  —  Defence  — 
Criminal  Law  Amendment  Actt  1885—48 
&  49  Vict.  c.  69,  s.  7. — Where  a  person  is 
charged  with  abducting  a  girl  under 
eighteen,  it  is  a  sufficient  defence  if  at  the 
moment  of  taking  her  out  of  lawful 
custody  he  had  reasonable  cause  to  believe 
that  she  was  of  the  age  of  eighteen,  though 
ho  did  not  inquire  as  to  her  age  until  after 
he  had  taken  her  out  of  custody,  but  before 
the  abduction  was  complete.  {Beg.  v. 
Packer.    May,  1886.    Pollock,  B.)    67. 


ABOBTION. 

Conspiracy  to  Peocueb. 

(See  Conspiracy.) 

ADJOURNMENT. 

Non-Appeabance  of  Defendant. 

(See  Justices^  Jurisdiction.) 

ADMISSIONS. 

EXTBA-JUDICIAL  STATEMENTS. 

(See  Evidence.) 
ADULTERATION  OF  FOOD. 

Alteration  of  article — Milk'^Abstr action  of 
fat  —  Selling  milk  so  altered  —  Mens 
rea — Sale  oj  Food  and  Drugs  Act,  1875 
(38  &  39  Vict.  c.  63),  «.  9.— An  offence 
within  sect.  9  of  the  Sale  of  Food  and 
Drugs  Act,  1875,  may  be  committed, 
although  the  seller  of  the  article  did  not 
know  that  the  article  sold  was  "  not  of  the 
nature,  substance,  and  quality  demanded ; " 
and  where  the  article  has  been  so  altered 
by  abstraction  of  part  of  it  as  to  injuriously 
affect  its  quality,  substance,  or  nature,  the 
seller  of  the  article  so  altered  may  bo  con- 
victed under  the  section,  although  he  had 
no  knowledge  of  such  alt-eration.  A  retail 
seller  of  muk  had  sold  milk  from  which 
nearly  the  whole  of  the  fat  had  been 
abstracted.  Held,  that  he  might  be  con- 
victed of  an  offence  under  the  latter  part 
of  the  9th  section  of  the  Act,  although  he 
had  no  knowledge  of  the  alteration  of  the 
milk.  {Painy.noughtwood.  Jau.,  1890. 
Q.  B.  Div.)    747. 

Mens  rea — Necessity  for  proof  of  knowledge 
of  adulteration — Bread — Sale  of  Food 
and  Drugs  Act,  1875  (38  &  39  Vict.  c.  63), 
8.  6. — Proof  that  the  vendor  had  no 
knowledge  that  the  article  which  he  sold 
was  adulterated  is  no  defence  to  a  prosecu- 
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tion  under  the  sixth  section  of  the  Sale  of 
Food  and  Drugs  Act,  1875.  (Beits  v. 
Armatead.    Apnl,  1888.    Q.  B.  Div.)    418. 

AGENT. 

Fbaxtd — Stock-Jobbing. 

(See  Embezzlement.) 

APPEAL. 

Application  to  court  of  aummary  jurisdiction 
for  special  case — Application  in  toriting 
— The  Summary  Jurisdiction  Act,  1879 
(42  &  43  Vict  c.  49),  «.33— T^e  Summary 
Jurisdiction  Rules,  1886,  r.  18. — An 
application  to  a  court  of  summary  juris- 
diction to  state  a  special  case  under  the 
33rd  section  of  the  Summary  Jurisdiction 
Act,  1879,  must  be  made  in  writing,  and  an 
oral  application  to  the  court  is  insufficient, 
the  18tn  rule  of  the  Summary  Jurisdiction 
Rules,  1886,  being  peremptory  and  not 
merely  directory.  {So^ith  Staffordshire 
Waterworks  Company  v.  Stone.  June, 
1887.    Q.  B.  Div.)    300. 

Conviction     fob     Offence     against 

Excise  Acts. 

(See  Inland  Revenue,) 

Criminal  Cause  or  Mattes. 
(See  Practice.) 

Magistrate's  Decision. 
(See  Justices*  Jurisdiction.) 

ARREST. 

Demand   of    Copy   or    Perusal   of 

Warrant. 

(See  Warrant  of  Arrest.) 

ARSON. 

Loss  OF  Life  Caused  by. 
(See  Murder.) 

ASSAULT. 

Admissibility  of  Evidence  of  Defen- 
dant. 

(See  Evidence.) 

Common  assault — Conviction — Complaint 
by  or  on  behalf  of  the  party  aggrieved — 
Vondition  precedent — 24  &  25  Vict.  c.  100, 
s.  42. — ^A  complaint  by  or  on  behalf  of  a 
person  aggrieved  by  a  common  assault  or 
battery  is  a  condition  precedent  to  the 
exercise  by  justices  of  their  jurisdiction  to 
summarily  convict  an  offender  under  24  & 
25  Vict.  c.  100,  s.  42.  A  police-constable 
who  takes  a  charge  of  common  assault  from 
the  person  assaulted  is  not,  on  the  failure  of 
the  complainant  pei'sonally  to  prefer  the 


charge  before  the  justices,  a  party  whocu 
prefer  the  complaint  on  behalf  of  the  perscn 
aggrieved.  (Nicholson  v.  Booth  and 
Naylor.    Jan.,  1888.    Q.  B.  Div.)     37a 

Conduct  of  PROSECunoir. 

(See  Practice.) 

Execution  of  warrant  of  distress  for  rates 
by  person  not  named  in  warrant — Trespass 
— jbelegation  of  authority  by  person  named 
in  warrant. — ^A  warrant  oi  distress  for 
sewers  rates,  issued  under  sect.  7  of  12  & 
13  Yict.  c.  50  (an  Act  for  amending  the 
law  relating  to  sewers),  can  only  be  law- 
fully executed  by  the  person  to  whom  such 
warrant  is  directed,  and  who  is  named  in 
the  warrant,  and  if  the  warrant  be  handed 
over  by  such  authorised  person  to  any  other 

gerson  who  executes  it,  the  latter  perBon 
as  no  authority  to  execut-e  the  warrant, 
and  in  executing  it  he  commits  a  ti^espass, 
and  if,  in  the  execution  of  the  same,  he 
commits  an  assault,  he  may  be  conTieted 
thereof.  {Symonds  v.  Kurtz.  May,  18^ 
Q.  B.  Div.)    726. 

FoBM  OF  Indictment,  422, 

Inflicting  bodily  harm — AssauU  occasioning 
actual  bodily  harm — Husband  commuiit- 
cating  disease  to  wife — Consent — ^34  St  25 
Vict.  c.  100,  ss.  20,  47. — A  man  cannot  be 
convicted,  under  24  &  25  Vict.  c.  100,  s,  20, 
of  unlawfully  and  maliciouslv  infiic&g 
grievous  bodily  harm  on  his  wife,  or  under 
sect.  47  of  tnat  Act  of  occasioning  her 
actual  bodily  harm,  by  reason  of  his  having 
communicated  to  her  a  venereal  disease 
from  which  he  was  suffering,  although  at 
the  time  of  his  having  connection  with  her 
he  was  aware,  and  she  was  unaware,  of  his 
condition.  So  held  by  a  majority  of  the 
court  (Field,  Hawkins,  Day,  and  Charks, 
J  J.  dissentientibus),  (Beg, '  v.  Clarence. 
Nov.  1888.    C.  0.  B.)    511. 

Matrimonial  Causes  Act,  1878. 
(See  Husband  aTid  Wife.) 

ASSIGNMENT    OF    ERROR    ON 
RECORD. 

FoBM  OF,  489. 
ASSISTANT  OVERSEER. 
Embezzlement  of  Moneys  Collected  et. 
(See  Enibezzlenieni.) 

FuBCHABE  OP  Votes  at  Election  of. 
(See  Bribery.) 
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BANKRUPTCY. 

Disclosure  of  Offence  in  Examina- 
tion of  Bankrupt. 

(See  Evidence,) 

Effect  of  Bankruptcy  Act,  1883,  on 
Debtors  Act,  1869. 

(See  Fraudulent  Debtor.) 

Examination  in  Court  of  Competent 

Authority. 

(See  Perjury.) 

Undischarged  bankrupt  obtaining  credit — 
Order  for  goods  less  than  201.  in  value — 
Acceptance  of  delivery  of  goods  over  20L 
in  t7aitte-4(>  &  47  Vict.  c.  52,  s.  31.— The 
offence  of  obtaining  credit  to  the  extent 
of  20^  or  upwards  by  an  undischarged 
bankrupt  is  committed  where  the  bankrupt 
receives  and  keeps  goods  of  the  value  of 
20Z.  or  upwards  without  paying  for  them, 
or  informing  the  creditor  of  the  fact  of  his 
being  an  undischarged  bankrupt,  or  re- 
pudiating the  contract,  although  the  goods 
were  sent  in  execution  of  an  order  for  goods 
of  a  less  value  than  20/.  {Beg.  v.  Juby, 
Dec.,  1886.    C.  C.  R.)    160. 

Undischarged  bankrupt  obtaining  credit — 
Receipt  of  goods  without  payment — 
Absence  of  stipulation  for  credit---4^  &4i7 
Vict.  c.  52,  s.  31. — ^Where  an  undischarged 
bankrupt  obtains  goods  of  the  value  of  201. 
and  upwards,  without  paying  for  them  at 
the  time  he  obtains  them,  and  without 
informing  the  person  from  whom  such 
goods  are  obtained  that  he  is  an  undis- 
charged bankrupt,  he  is  guUty  of  a  mis- 
demeanour under  sect.  31  of  the  Bank- 
ruptcy Act,  1883,  notwithstanding  that  the 
contract  may  be  silent  upon  the  question 
of  credit.  So  held  by  the  majority  of  the 
court  (Mauisty,  J.  dissentiente).  Held 
also,  by  the  whole  court.,  that  a  person  may 
be  indicted  in  England  for  having,  whilst 
resident  therein,  obtained  credit  within 
the  meaning  of  sect.  31  of  the  Bankruptcy 
Act,  1883,  i&om  a  person  resident  in  Ireland 
at  the  time  such  credit  was  obtained. 
(Beg.  v.  Peters.  Feb.,  1886.  0.  C.  R.) 
36. 

Undischarged  bankrupt  obtaining  credit 
over  20/. — Venue — Credit  obtained  in 
county  othei'  than  that  in  which  indictment 
laid— 46  &  47  Vict.  c.  52,  s.  31.— An 
undischarged  bankrupt  residing  in  the 
county  of  L.,  while  in  the  county  of 
S.  purchased  a  quantity  of  fish  at 
an  auction,  for  which  he  obtained 
credit.    Part  of  the  fish  he  disposed  of  in 


the  county  of  S.,  and  the  remainder  he 
sent  to  the  county  of  L.  Upon  an  indict- 
ment laid  in  tne  county  of  L.  which 
charged  him  with  having,  while  he  was  an 
undischarged  bankrupt,  unlawfully  obtain- 
ed credit  to  the  extent  of  twenty  pounds 
and  upwards  without  informing  the  persons 
from  whom  such  credit  was  obtained  of 
the  fact  that  he  was  an  undischarged  bank- 
rupt, contrary  to  46  &  47  Vict.  c.  52,  s.  31 : 
Held,  that  the  credit  was  obtained  in  the 
county  of  S.,  and  that  the  indictment  was 
therefore  wrongly  laid  in  the  county  of  L. 
(Beg.  V.  Dawson.  Nov.,  1888.  C.  0.  R.) 
556. 

BASTARDY. 

"  Last  place  of  abode  " — Service  of  summons 
on  putative  father — The  Bastardy  Laws 
Amendment  Act  1872  (35  &  36  Vict, 
c.  65),  s.  4. — ^A  bastardy  summons  was  on 
the  18th  day  of  May  left  at  the  oflSce  of  a 
baker  in  Suubury,  in  whose  emplov  the 
defendant  had  been  from  the  25th  day  of 
September  previous  to  the  20th  day  of 
April,  when  he  went  to  Southampton  and 
took  lodgings  there,  but  left  certain  effects 
at  the  former  place  imtil  the  14th  day  of 
May,  when  he  removed  them.  On  the  I9th 
day  of  May  he  sailed  for  the  West  Indies 
in  a  ship  on  which  he  had  obtained  a 
situation.  Held,  that  the  summons  was 
left  at  his  last  place  of  abode  within  the 
meaning  of  the  4th  section  of  the  Bastardy 
Laws  Amendment  Act,  1872  (35  &  36 
Vict.  c.  65),  and  that  the  justices  had 
therefore  jurisdiction  on  the  hearing  of  it 
to  make  an  order  a^inst  him  in  his 
absence.  (Beg.  v.  Lee.  Jan.,  1888. 
Q.B.Div.)    404. 

"  Last  place  of  abode  " — Service  of  sum- 
mons on  putative  father — Certiorari — The 
Bastardy  Laws  Amendment  Act,  1872  (35 
&  36  Vict.  c.  65),  s.  4.— The  complainant 
was  delivered  of  a  child  on  the  11th  day 
of  May,  1887.  A  bastardy  summons  was 
issued  against  the  defendant,  who  had  for 
some  years  been  living  at  his  father's 
house,  as  the  putative  father.  This  sum- 
mons was  dismissed  on  the  29th  day  of 
July,  the  defendant  appearing  and  swear- 
ing that  he  was  not  the  father  of  the 
child.  A  second  summons  was  dismissed, 
having  been  taken  out  in  a  wrong  name, 
the  solicitor  for  the  complainant  then 
stating  that  he  would  issue  another  sum- 
mons, and  on  the  same  day,  the  8th  day  of 
October,  a  third  summons  was  taken  out 
and  served  at  the  house  of  the  defendant's 
father.  This  summons  was  heard  on  the 
5th  day  of  November  and  an  order  made 
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agfainsi  fche  def  ondant.      To  the  constable 
who  served  the  summons  the  father  said 
tliat  his  sou  had  gone  awaj,  and  that  he 
did  not  know  where  he  was.     On  the  10th 
day  of   December  a  warrant  was  issued 
against  the  defendant  charging  him  wifch 
perjury  committed  on  the  hearing  of  the 
tirst  summons.     On  the  12t.h  day  of  May, 
1888,  being  one  year  and  one  day  after  the 
birth  of    the  eiiild,    the  defendant   sur- 
rendered to  the  warrant.    From  the  8th 
day  of  October  till  the  12th  day  of  May 
the  complainant  was  unable  to  discover 
where  the  defendant  was.     The  defendant 
himself  made  an  affidavit,  in  which  he  said 
that  in  September  he  left    his    father's 
house,  as  ho  had  found  employment  with  a 
farmer  at  Gloucester;  that  he  had  no  in- 
tention of   returning,  and  that  from  the 
26th  day  of  September  until  the  12th  day 
of   May    he    had    lived    continuously    in 
lodgings  where  he  was  employed,  and  that 
he  Knew  nothing  of  the  third  summons 
until  the  16th  day  of  November,  when  his 
sister  sent  him  a  newspaper  containing  a 
report  of  the  case.  Held,  by  Manisty ,  J.,  that 
his  father's  house  was  the  *'last  place  of 
abode"  of  the  defendant,  and  that  the  service 
there  was  good,  following  Beg.  v.  Higham 
(26  L.  J.  116,  M.  0. ;  7  E.  &  B.  557 ;  3  Jur. 
N.  S.  691) ;  but  held,  by  Stephen,  J.,  that 
the  defendant's  *'  last  place  of  abode  "  was 
at  Gloucester,  and  that  the  service  at  the 
father's  house  was  bad,  following  Beg,  v. 
Evans   (19  L.  J.  151,  M.  0.)      {Beg.  v. 
De  Winton  and  others  and  Taylor,  «fune, 
1888.   Q.  B.  Div.)    455. 

B£xjB>. 

Dilution  by  Eetaileb. 

(See  Inland  Bevenvs.) 

BETTING  HOUSES  ACT,  1853. 

Keeping  Licensed  House  fob  Betting. 

(See  Qaming.) 

BIGAMY. 

Absence  of  husband  or  wife  for  less  than 
seven  years^Bond  fide  belief  in  death — 
Finding  by  jury  of  reasonable  grounds 
for  belief— U  &  25  Vict.  c.  100,  s.  57.— It 
is  a  good  defence  to  an  indictment  for 
bigamy,  to  prove  to  the  satisfaction  of  the 
jury  that  tne  prisoner  at  the  time  of  con- 
tracting the  bigamous  marriage  bond  fide 
believed,  and  had  reasonable  gprounds  for 
believing,  that  his  or  her  wife  or  husband 
was  dead.  Such  defence  is  good,  although 
such  wife  or  husband  may  not  have  been 
continually  absent  from  the  prisoner  for 


seven  vears,  or  seven  years  may  noi  have 
elapsed  at  the  time  of  such  marriage  $^iuc« 
the  prisoner  last  knew  of  his  or  her  wife  or 
husband  being  alive.  So  held  by  the 
majority  of  the  court  (Denman,  J^ 
Pollock,  B.,  Field,  J.,  Huddleston.  B^ 
and  Manisty,  J.,  dissenting).  {Beg.  v. 
Tolson.    May,  1889.    0. 0.  H.)     629. 

Validity  of  first  nuD-riage — Undue  publica- 
tion of  banns — Evidence  of  wani  of 
knowledge  of  undue  publication — Onus 
of  proof-— 4:  Geo.  4,  c.  76,  s.  22. — In  charges 
of  Digamy  it  is  incumbent  upon  the  prose- 
cution to  prove  the  validity  of  the  fint 
marriage.  Where,  therefore,  the  first 
marriage  has  been  contracted  without  the 
due  publication  of  banns  required  by  4 
G«o.  4,  c.  76,  the  prosecution,  in  order  to 
show  that  the  case  is  not  within  the 
statute,  must  prove  that  the  want  of  due 
publication  was  unknown  to  one  of  the 
parties  previously  to  the  marriage,  in 
accordance  with  B.  v.  Inhabitants  of 
TTroaj^ow  (4  B.  &  Ad.  640).  The  prisoner 
went  through  the  form  of  marriage  with 
a  woman  whose  surname  was  Abel.  In 
order  to  conceal  the  fact,  he  published  her 
banns  in  the  surname  of  Anderson,  but, 
except  that  she  signed  the  register  in  the 
name  of  Anderson,  there  was  no  evidence 
to  show  that  she  knew  of  the  misdescription 
until  aftor  the  solemnisation  of  the  mar- 
riage. Subsequently,  and  during  her 
lifetime,  the  prisoner  went  throng  the 
ceremony  of  marriage  with  another  woman. 
Held,  that  as  in  order  to  render  a  marriage 
invalid  within  4  G^x).  4,  c.  76,  s.  22,  it  must 
be  contracted  by  both  parties  with  a 
knowledge  that  no  due  publication  of 
banns  had  taken  place,  it  was  incumbent 
on  the  prosecution  to  show  that  one  of  the 
parties  was  unaware  of  the  misdescription, 
and  that  there  was  no  evidenco  of  such 
want  of  knowledge.  {Beg.  v.  Kay.  Nov., 
1887.    Huddleston,  B.)    292. 

BILL  OF  EXCHANGE. 

Renewal  Obtained  by  Fraud. 

(See  Fraudulent  Debtor.) 

BRIBERY. 

Election  of  assistant  overseer — Purchase  of 
votes. — Payment,  or  the  promise  of  pay- 
ment, for  votes  at  the  election  of  an 
assistant  overseer  of  a  parish  is  bribery, 
and  as  such  is  an  indictable  common  law 
misdemeanour.  (Beg.  v.  Lancaster  and 
Worrall.    March,  1890.     Wills,  J.)    737. 

Indictment — Corrupt  practice  only  charged 
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in  indictment — Offence  not  specified — 
Generality — Corrupt  Practices  Act,  1883 
—26  Vict.  c.  29,  8.  6—46  &  47  Vict,  c.  51, 
ss,  3, 53. — ^An  indictment  under  the  Cor- 
rupt Practices  Act,  1883,  which  merely 
charges  the  defendant  with  being  guilty 
of  a  corrupt  practice  at  an  election,  but 
does  not  specifically  allege  against  him 
what  that  corrupt  practice  was,  is  bad  for 

fenerality.    {Beg»  v.  Norton.    May,  1886. 
►oUock,B.)    59. 

Indictment  —  Corrupt  practices  —  Specific 
offence  noi  alleged — Generality — Indict- 
ment cured  by  verdict — ^26  &  27  Vict.  c. 
29,  8.  6 ;  46  <fe  47  Vict.  c.  51,  ss.  3  and  51  {S). 
— It  is  necessary,  in  prosecutions  for  corrupt 
practices  under  the  Corrupt  and  Illegal 
Practices  Prevention  Act,  1883,  to  allege 
the  particular  corrupt  practice  with  the 
commission  of  which  the  prisoner  is 
charged.  S.  having  been  indicted  for  that 
at  an  election  for  members  of  Parliament 
ho  was  "  guilty  of  comipt  practices  against 
the  form  of  the  statutes  in  that  case  made 
and  provided ; ''  and  a  case  having  been 
reserved  upon  a  motion  in  arrest  oi  judg- 
ment :  Held  (Field,  J.  dissenting),  that, 
had  the  objection  been  taken  before  verdict 
it  would  have  been  fatal.  But  held 
further  (Denman  and  Day,  J  J.  dissenting), 
that  the  defect  in  the  indictment  was  such 
as  could  be  supplemented  by  the  verdict  on 
the  evidence,  and  S.  having  been  found 
upon  the  evidence  to  have  been  guilty  of 
bribery,  the  indictment  was  cured  by  sucli 
verdict.  {Reg.  v.  Stroulger.  June,  1886. 
C.  C.  R.)    85. 

BRIDGE. 

County f  liability  of,  to  repair — Acquiescence 
necessary — Bridge  not  built  in  existing 
highway — Roadway  over  and  a'pproaxihes 
— Structural  part — County  of  a  town — 
Statute  of  Bridges  (22  Hen.  8,  c.  5) — High' 
way  Act,  1835  (5  <&6  Will.  4,  c.  50),  s.  21.— 
The  prosecutors,  who  owned  land  on  the 
east  side  of  a  river,  made  a  road  across 
such  land  to  the  river,  and  built  a  bridge 
across  such  river,  so  as  to  connect  such 
road  with  an  existing  highway  on  the  west 
side  of  the  river.  They  then  dedicated  to 
the  public  both  the  bridge  and  the  road  on 
the  day  on  which  the  bridge  was  opened, 
and  the  public  used  such  bridge.  The 
middle  line  of  the  river  formed  the 
boundary  between  the  county  of  South- 
ampton (commonly  called  Hampshire)  and 
the  county  of  the  town  of  Southampton. 
The  prosecutors  indicted  the  inhabitants 
of  the  county  of  Southampton  for  non- 
repair  of   the   bridge    and    approaches 


thereto.  Held,  that  the  Statute  of  Bridges 
(22  Hen.  8,  c.  5)  applies  only  to  bridges 
built  in  the  line  of  an  existing  highway : 
That  the  bridge  in  question  was  not  a 
bridge  "  broken  in  a  highway,"  within  tho 
meaning  of  that  Act,  and  therefore  the 
county  were  not  liable  to  repair  it,  and  that 
there  was  no  evidence  of  acquiescence  by 
tho  county  in  the  building  and  dedication 
of  the  bridge,  without  wliich  the  county 
could  not  be  liable.  Held  also,  that,  under 
sect.  21  of  5  &  6  Will.  4,  c.  50,  the  county 
could  be  liable  for  the  repair  only  of  the 
structural  parts  of  a  bridge  built  since  that 
Act,  and  that  the  roadways  leadinj^  to  and 
passing  over  the  bridge  were  repairable  by 
the  parish.  Held  also,  that  corporate 
counties  of  town  or  cities  were  under  the 
same  obligations  and  under  the  same 
liability  to  repair  bridges  within  their 
limits,  as  the  counties  in  the  ordinary  sense 
of  the  term.  (Reg.  on  the  prosecution  of 
The  Nation,al  hiberal  Land  Company 
Limited,  v.  The  Inhabitants  of  the  County 
of  Southampton.  July,  1886.  Q.  B.  Div.) 
117. 

County,  liability  of,  to  repair — User  and 
utility  —  Acquiescence  and  adoption  — 
Dedication  to  the  public — Statute  of 
Bridges  (22  Hen.  8,  c.  5). — ^To  render  the 
inhabitante  of  a  county  liable  for  the  repair 
of  a  bridge  built  bv  a  private  individual, 
and  used  by  the  public,  mere  utility  to  and 
user  by  tlie  public  are  not  conclusive 
against  the  county;  nor,  on  the  other 
hand,  is  it  necessarv  in  every  case  to  prove, 
in  addition  to  sncn  utility  and  user,  any 
overt  act  of  acquiescence  or  adoption  by 
the  county.  It  is  in  each  case  for  the  jury 
to  say  whether  the  evidence  of  utility  and 
user  is  sufficient,  under  all  the  circum- 
stances of  the  case,  to  show  a  dedication  to 
and  adoption  by  the  county.  In  the  latter 
event  only  will  the  county  be  liable  to 
repair  the  bridge.  Dccibion  of  Divisional 
Court  (reported  in  16  Cox  C.  C.  117 ;  55 
L.  T.  Rep.  N.  S.  322)  in  part  dissented 
from.  (Reg.  on  the  prosecution  of  The 
National  Liberal  Land  Com,pany  Limited, 
V.  The  Inhabitants  of  the  County  of  South- 
ampton.   June,  1887.    Q.B.Div.)    271. 

CANADIAN  LAW. 

(See  Practice.) 

CERTIORARI. 

(See  Bastardy.) 

Costs   op  Indictment   Removed   into 

Q.  B.  Div. 

(See  Practice.) 
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CHATTELS. 

Detention  op,  pok  Pttbposes  op 
Evidence. 

(See  Warrant  of  Arrest,) 

CLAIM  OF  RIGHT. 
{See  Malicious  Injury  to  Property.) 

COAL  MINES  REGULATION  ACT, 

1872. 

General  Rules  under  sect.  51 — Rule  8,  sub- 
sect,  f  2  (6) — Shot  firing  with  gunpowder — 
Withdrawing  men  from  mine  before  shot 
fired — Failing  to  withdraw  them  an  offence 
under  the  Act  —  **  Mine  or  part  of  the 
mine" — Rules  to  he  observed  **  as  far  as  is 
reasonably  practicable'* — 35  &  36  Vict. 
c.  76,  ss.  25,  51.— By  sab-sect,  f  2  (b)  of 
rule  8  of  the  General  Rules,  which,  under 
sect.  51  of  the  Coal  Mines  Regulation  Act, 
1872,  are  to  be  observed  "  as  far  as  is 
reasonably  practicable  "  in  every  mine  to 
which  the  Act  applies,   "gnnpowder   or 
other  inflammable  or  explosive  substance 
shall  only  be  used  in  the  mine  undorgi'ound 
when  the  persons  ordinarily  employed  in 
the  mine  are  out  of  the  mine,  or  out  of  the 
part  of  the  mine  where  it  is  used.**    By  sub- 
sect,  (g)  of  the  same  rule,  "  where  a  mine 
is  divided  into  separate  panels,  with  in- 
dependent ventilation  to  each  panel,  tlie 
provisions    of    this  rule  respecting  gun- 
powder, &c.,  shall  apply  to  each  such  panel 
in  like  manner  as  if  it  were  a  separate 
mine " ;  and  by  sect.  25  of  the  Act  "  jmrt 
of  a  mine,"  worked  separately  and  having 
independent  ventilation,  is  to  be  deemed  to 
be  "  a  separate  mine."  A  mine  was  divided 
into  three  "  districts,"  with  separate  venti- 
lation to  each,  and  in  one  of  them  shots 
were  fired  by  exploding  gunpowder  whilst 
a  number  oi  men  were  at  work  in  such 
"district."      Upon  an  information  being 
thereupon  laid  charging  the  manager  of  the 
mine  (the  respondent)  with  an  offence  under 
sect.  51,  the  magistrate  found  as  a  fact  that 
there  was  no  danger  to  any  of  the  said 
men,  as  they  were  not  at  the  time  the  shots 
were  fired  in  the  "  part  of  the  mine  "  where 
the  firing  took  place ;  and,  being  of  opinion 
that  the   respondent  was    not    gmiij  of 
an  offence  under  rule  8,  sub-sect,  f  2  (b) 
of  sect.  51,  be  dismissed  the  information : 
Held,  by  Day  and  Smith,  JJ.,  on  appeal : 
(1.)  That  the  magistrate's    decision    was 
erroneous,  as  an  offence  was  committed 
against  the  statute.    The  words  "out  of 
part  of  the  mine  "  in  sect.  51,  do  not  mean 
out  of  dangerous  proximity  to  or  out  of  the 
neighbourhood  of  the  firing  spot,  but  out  of 
the    entire    "  panel  "    or    "  district  "    or 


"  statutable  part,"  which  under  sect  25  k 
deemed  to  be  a  "  separate  mine."  (2.)  The 
words  "  as  far  as  is  reasonably  practicable  " 
in  the  same  section  refer  to  any  physical 
or  mechanical  difficulty  there  may  be  in 
observing  the  rules,  and  not  to  any  qaestiffii 
of  more  or  less  profit  accruing  to  the  mine- 
owner  from  his  observing  or  disregarding 
them  as  the  case  may  be.  ( Walls  v.  Thcmas. 
Nov.,  1885.    Q.  B.Div.)    128. 

COMPANY. 
Veedict  op  Manslaughtbb  against 

Dl&ECTOBS. 

(See  Coroner.) 

CONSPIRACY. 

Comhinaiion  to  do  unlawful  aei — Act  not 
criminal  if  effected  by  prisoner  alone,  hui 
criminal  if  done  by  others — Conspiracy  to 
procure  abortion  of  woman  not  with  child 
— Criminality  of  woman  operated  upon — 
24  <fe  25  Vict.  c.  100, «;  58.— -A  combination 
of  a  person  with  other  persons  to  commit 
a  felony  renders  every  one  of  the  persons 
taking  part  in  such  combination  guilty  of 
conspiracy.     A  person  can  therefore  bo 
convicted  of  conspiracy  with  other  persons 
to  do  an  act,  the  doing  of  which  by  such 
other  persons  amounts  to  a  felony,  not- 
withstanding the  fact  that  the  doing  of  the 
act  by  such  person  alone  would  not  hare 
been  criminal.    A  woman  was  convicted 
upon  an  indictment  which  chai^ged  her  with 
conspiring  with  two  men  to  procure  her 
miscarriage  by  unlawful  means.     The  man 
had  proviousljr  been  convicted  of  the  felony 
of  aaministenng  drugs  and  using  instra- 
ments  for  the  purpose  of  procuring  the 
woman's  miscarriage,  who,  however,  was 
not  in  fact  pregnant  at  the  time  the  felony 
was  committed.     Held,  that  the  woman 
was  rightly  convicted,  although  her  acU 
would  not  have  been  criminiS  had  they 
been  effected  by  herself  alone  and  without 
the  help  of  the  men,  inasmuch  as  the  doing 
of  the  acts  to  her  by  the  men  constituted  a 
felony  on  their  part.    {Beg.  v.  Whitehnreh 
and  others.    Feb.,  1890.    C.  C.  R.)    743. 
Conspira4yy  and  Protection  of  Properly  Ad, 
1875—"  PerHstent  folloioing "  (38  «fr  39 
Vict.  c.  86),  s.  7.— By  sect.  7  of  the  Con- 
spiracy and  Protection  of  Property  Act., 
1875,  it  is  enacted  that  "  every  person  who 
with  a  view  to  compel  any  other  person  to 
abstain  from  doing  or  to  do  any  act  which 
such  other  person  has  a  legal  right  to  do, 
or  abstain  from  doing,  wrongfully  and  with- 
out legal  authority    .     .     .    persistently 
follows  such  other  person  about  from  place 
to  place  shall "  be  liable  to  a  penalty.  The 
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appellant,  who  was  on  strike,  was  posted 
outside  works,  at  which  he  had  been 
engaged,  as  a  picket ;  and,  when  the  work- 
men, who  had  taken  the  place  of  the 
strikers,  and  amongst  whom  was  the 
respondent,  came  out  of  the  works  the 
appellant  silently  followed  the  respondent 
at  a  short  distance  down  two  streets.  A 
crowd  which  had  been  waiting  outside  the 
works  also  followed  the  respondent  with 
hostile  words  and  gestures.  The  justices 
conyicted  the  appellant  under  the  above 
section.  On  appeal:  Held,  that  the  justices 
were  right  in  their  decision.  {Smith  v. 
Thomasson,   Jan.,  1890.    Q.  B.  Div.)   740. 

CONTAGIOUS  DISEASES  (ANIMALS) 

ACTS. 

Babies  Order  of  1S87 — Power  of  Privy  Coun- 
eil  to  make  order— 41  &  42  Vict,  c,  74,  s.  5, 
8ub-8, 1,  2,  3,  8.  32,  8uh'$.  32,  33, 34 ;  49  ^' 
60  Vict.  c.  32,  88.  1,  8. — The  appellant  was 
convicted  bj  justices  upon  an  information 
charging  that  he  had  suffered  a  dog  to  bo 
at  large  not  securely  muzzled,  and  not 
under  control,  in  contravention  of  regu- 
lations made  by  a  local  authority  in  pur- 
suance of  the  Kabies  Order  of  1887,  which 
was  made  by  the  Privy  Council  under  the 
provisions  of  the  Contagious  Diseases 
(Animals)  Acts  of  1878  and  1886.  Held, 
that  sect.  33,  sub-sects.  32,  33,  and  34,  of 
the  Act  of  1878,  coupled  with  sect.  8  of  the 
Act  of  1886,  gave  full  power  to  the  Privy 
Council  to  m^e  the  order  in  Question,  and 
that  the  appellant  was  properhr  convicted. 
(BeUhouee  v.  Leighton,  Jan.,  1889.  Q.  B. 
Div.)    579. 

CONVICTION. 
Absbncb  of  Defendants. 

(See  Justices^  Jurisdiction.) 

COBONER. 

Inquisition  —  Verdict  of  manslaughter 
against  directors  of  a  company — Insuffi' 
dent  description — Power  of  this  court  to 
amend  or  quash  inquisition — Coroners 
Act,  1887  (50  &  51  Vict.  c.  71),  s.  20  (1).— 
Bjr  sect.  20  (1)  of  the  Coroners  Act,  1887, 
it  isfenacted  as  follows :  "  If,  in  the  opinion 
of  tne  court  having  co^sance  of  the  case, 
an  inquisition  finds  sufficiently  the  matters 
required  to  be  found  thereby,  and,  where  it 
charges  a  person  with  murder  or  man- 
slaughter, sufficiently  designates  that 
person  and  the  offence  charged,  the  inqui- 
sition shall  not  be  quashed  for  any  defects, 
and  the  court  may  order  the  proper  officer 
of  the  court  to  amend  the  inquisition,  &c." 
A  coroner's  jury  by  their  inquisition  found 


that  "the  directors  of  the  Great  Western 
Railway  Company  did  feloniously  kill  and 
6 lay  T.  G."  A  rule  nisi  having  been 
obtained  for  a  certiorari  to  remove  the 
inquisition  for  the  purpose  of  quashing  it, 
on  the  ground  that  it  was  bad  on  the  face 
of  it  for  not  sufficiently  describing  the 
persons  charged  :  Held,  that  the  above  sec- 
tion has  no  application  to  the  jurisdiction 
of  this  court,  but  only  to  that  of  the 
Criminal  Court  before  which  the  persons 
charged  are  tried ;  and  that,  consequently, 
the  original  jurisdiction  of  this  court  to 
quash  an  irregular  inquisition  remains 
unaffected,  and  the  court  have  no  power  to 
order  the  same  to  be  amended.  {Beg.  v. 
Directors  of  the  Great  Western  Baitway 
Company.    Feb.,  1888.    Q.B.Div.)    410. 

Jurisdiction — Coron£r  for  the  county — 
County  prison  within  city  limits — Panel 
of  county—Prison  Acts,  1865,  1877  (28  A 
29  Vict.  c.  126),  ««.  48  ond  57  (40  A  41  Vict, 
c.  21),  88.  30  and  48 — Municipal  Corpora- 
tions Act,  1882  (45  <fe  46  Vict.  c.  50).  ss.  171 
and  228,  suh- sects.  3  and  4. — When  the 
Prison  Act,  1865,  came  into  operation, 
Oxford  Castle,  which  was  situate  within 
the  limits  of  the  city,  was  the  prison  for  the 
county,  and  the  coroner  for  the  county  held 
inquests  on  prisoners  dying  there.  At  that 
time  there  was  a  separate  gaol  for  the  city. 
No  rule  was  made  as  to  Oxford  Castle  under 
sect.  30  of  the  Prison  Act,  1877.  Held, 
that  upon  the  true  construction  of  those 
statutes,  and  of  section  171  and  sub-sec- 
tions 3  and  4  of  section  228  of  the  Muni- 
cipal Corporations  Act,  1882,  the  coroner 
for  the  county  still  had  jurisdiction  to  hold 
inquests  in  Oxford  Castle,  which  was  the 
prison  for  the  couuty,  and  was  parcel  of 
the  county,  and  not  in  the  city.  {Beg.  v. 
Bobinson.    July,  1887.    Q.  B.  Div.)   287. 

CORRUPT  PRACTICES. 

Genebality  of  Indictment. 
(See  Bribery.) 

COSTS. 

Case  Stated  by  Justices. 

(See  Practice.) 

Indictment  Removed  into  Q.  B.  Div. 

(See  Practice.) 

Prosecution  by  Public  P&osecutok. 
(See  Vexatious  Indictments  Act.) 

Prosecution  fob  Assault. 
(See  Practice.) 
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COUNTY  COURT  BAILIFF. 

Employment  in  Public  Service. 
(See  Enibezzlement.) 

COURT  FOR  CROWN  CASES 
RESERVED. 

JlTBISDICTION. 

(See  Practice,) 

COURT  OF  SUMMARY  JURISDIC- 
TION. 

Application  for  Special  Case. 
(See  Appeal.) 

CRIMINAL  LAW  AMENDMENT  ACT. 

(See  Ahductioji.) 

Admissibility  of  Evidence  not  on 

Oath. 

(See  Evidence.) 

Alternative  Punishment. 
(See  Justices^  Jurisdiction,) 

Application  for  Search  Warrant. 
(See  Malicious  Prosecution.) 

CRIMINAL  PRISONER. 

Misdemeanant  of  First  Division. 
(See  Imprisonment.) 

CRUELTY  TO  ANIMALS. 

Dishorning  cattle — Mens  rea — Honest  belief 
in  operation  benefiting  aniinals — 12  &  13 
Vict.  c.  92,  8.  2. — The  practice  of  disbom- 
ing  cattle  is  a  crael,  unreasonable,  and  un- 
necessary abuse  of  the  animals  operated 
upon,  and  is  therefore  illegal.  The  respon- 
dent was  prosecuted  under  sect.  2  of  12  & 
13  Vict.  c.  92,  for  that  he  did  ill-treat, 
abuse,  and  torture,  and  cause  to  be  ill- 
treated,  abused,  and  tortured  thirty-two 
oxen  in  the  month  of  October,  1888,  by 
causing  to  be  performed  upon  them  the 
operation  of  dishorning.  It  was  admitted 
that  the  operation  was  performed.  Evidence 
was  given  to  prove  the  extreme  cruelty  of 
the  operation  and  the  intense  suffering 
caused  by  it ;  but  the  magistrates  dismissed 
the  information  upon  the  ground  that  the 
respondent  had  no  cruel  intention  in  per- 
forming the  operation,  but  that  he  acted 
uuder  the  honest  belief  that  it  was  for  the 
benefit  of  the  animals  themselves  as  well 
as  for  the  benefit  of  himself,  and  that  the 
object  he  had  in  view  could  not  be  attained 
by  any  other  known  method.  Hold,  that 
the  operation  of  dishorning  cattle  was  a 
cruel  abuse  of    the    animals  within    the 


meaning  of  the  section  and  was  unjustifi- 
able, and  that  the  respondent  onght  to 
have  been  convicted.  {Ford  v.  WiUm, 
May,  1889.    Q.  B.  Div.)    683. 

Dishorning  cattle — Operation  skilfully  per- 
formedr—Not  cruelty-A2  &  13  VicL  c.  92, 
8.  2. — It  is  not  an  offence  punishable  under 
12  &  13  Yict.  c.  92,  s.  2,  to  dishorn  cattle, 
provided  the  operation  be  skilfully  and 
properly  performed.  Brady  v.  McArdU 
(15  Cox  0.  C.  616 ;  14  L.  Rep.  Ir.  174)  dis- 
cussed and  not  followed.  {Ccdlaghan  and 
another  v.  Hie  Society  for  the  Prerfeniiim 
of  Cruelty  to  Animals.  June,  1885.  C. 
P.  Div.Ir.)    lOL 

Spaying  sows — Operation  rendering  animal 
more  fit  for  use  of  man —  Torture — ^12  &  13 
Vict.  c.  92,  «.  2. — Where  an  operation  that 
has  become  customary  is  performed  with 
reasonable  care  and  skiU  on  an  animal  in 
the  bond  fide  belief  that  it  renders  its  flesh 
more  fit  as  an  article  of  human  food,  such 
operation  is  not  cruel  ill-treatment,  abuse, 
or  torture  of  the  animal  within  sect.  2  of 
the  Prevention  of  Cruelty  to  Animals  Act, 
1849,  though  it  undoubtedly  causes  severe 
pain,  and  its  utility  may  be  open  to  doubt. 
(Lewis  V.  Fermor.  March,  1887.  Q.  B. 
Div.)    176. 

CUSTOMS  AND  INLAND  REVENUE, 
(See  Inland  Revenue.) 

DEBTORS  ACT. 

(See  Fraudulent  Debtor.) 

DEPOSITIONS. 

Witness  Unable  to  Attend  Tbial. 
(See  Evidence.) 

DESERTION  FROM  NAVY. 

Bight  of  officer  to  resign  com,mission — Leav- 
ing ship  without  resignation  having  been 
accepted — Admiralty  Begulati^ms,  160 — 
Arrest  of  officer  without  warrant — Naval 
Discipline  Act,  1866  (29  &  30  Vict.  e.  109). 
— When  a  commissioned  officer  accepts  an 
appointment  to  serve  in  one  of  Her 
Majesty's  ships  in  commission,  and  ent«n» 
upon  the  performance  of  his  duties,  he 
subjects  himself  to  the  provisions  of  the 
Navy  Discipline  Act,  1866,  and  cannot  at 
his  own  will  and  pleasure  resign  his 
appointment,  and  may  be  tried  by  court- 
martial  for  any  of  the  offences  specified  in 
the  Act.  Qucere,  whether  the  mere  accept- 
ance of  a  commission  would  of  itself  and 
under  all  circumstances  suffice  to  bring  an 
officer  within  the  jurisdiction  of  a  court- 
martial  for  refusing  to  enter  upon  any 
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particular  service.  A  naval  officer  **  sub- 
ject to  the  Navy  Discipline  Act,  1866," 
within  the  meaning  of  sect.  51,  may  arrest 
an  offender  against  the  Act  without  a 
warrant.  The  Admiralty  refused  leave  to 
an  officer  of  one  of  Her  Majesty's  ships  in 
commission  to  retire  from  the  service,  and 
thereupon  the  officer,  having  obtained  per- 
mission to  go  on  shore  when  the  ship  was 
at  Simons  Bay  in  South  Africa,  wrote  a 
letter  to  his  captain,  informing  him  that 
he  retired  from  the  service,  in  accordance 
with  the  conditions  laid  down  in  article  160 
of  the  Admiralty  Regulations  and  returned 
his  commission.  The  officer  then  returned 
to  England  in  a  mail  steamer,  and  upon 
his  arrival  at  Plymouth  he  was  arrested 
and  taken  on  board  the  flagship  to  await 
his  trial  by  court-martial  for  desertion. 
Hold,  that  ho  had  no  right  to  resign  with- 
out leave,  and  that  he  was  liable  to  bo  tried 
by  court-martial  under  the  Naval  Discipline 
Act,  1866.  (Beg,  v.  Cuming  and  others, 
March,  1887.    Q.  B.  Div.)    315. 

DISTRESS  FOR  RATES. 

DSLBOATION  OF  AUTHOBITY  TO  EXECUTE 

Warrant. 

(See  Assault,) 

DOGS. 

**  Ooods  " — Summons  for  detaining  dog — 
Power  of  a  metropolitan  police  vuigistrate 
to  order  the  delivery  up  of  a  dog  as 
"  goods  "  under  2  <fc  3  Vict,  c.  71  {An  Act 

.  for  Regulating  the  Police  Courts  in  the 
Metropolis),  s,  40.— Sect.  40  of  2  &  3  Vict, 
c.  71,  enables  a  metropolitan  police  magis- 
trate, upon  complaint  by  any  person 
claiming  to  be  entitled  to  any  ** goods" 
(not  exceeding  15^  in  vidue)  detained  by 
any  person  within  the  limits  of  the  metro- 
politan police  district,  to  summon  the 
person  complained  of,  and  inquire  into  the 
title  to  the  said  "  goods,"  and,  if  satisfied 
that  such  goods  are  detained  without  just 
cause,  to  order  the  "  goods  "  to  be  delivered 
to  the  owner  thereof.  Held,  that  the  word 
"  goods  "  in  this  section  includes  dogs,  and 
that  therefore  the  magistrate  has  power, 
under  this  section,  to  order  a  dog  unlaw- 
fully detained  to  be  delivered  up  to  the 
owner  thereof.  (Reg.Y.Slade,  April,  1888. 
Q.B.Div.)    496. 

DYING   DECLARATIONS. 
(See  Evidence,) 

EMBEZZLEMENT. 

Clerh  or  servant — Appointment  fw  «pect/So 
purpose — Assistant  overseer  not  authorised 


to  collect  or  receive  moneys — 59  Geo,  3, 
c.  12,  s,  7—24  &  25  Vict,  c,  95,  s.  68.— 
Upon  an  indictment  under  24  &  25  Yict. 
c.  95,  s.  68,  for  embezzlement  by  a  clerk  or 
servant,  it  is  necessary  to  prove  that  the 
prisoner  was  appointed  or  employed  to 
collect  or  receive  money  for  his  employer. 
C.  having  been  nominated  by  the  inhabi- 
tants of  a  township  as  an  assistant  overseer, 
and  the  nomination  not  specifying  as  one 
of  the  duties  he  was  to  perform  the  duty 
of  collecting  or  receiving  money:  Held, 
that,  inasmuch  as  under  59  Geo.  3,  c.  12, 
8.  7,  an  assistant  overseer  can  only  be 
appointed  by  justices  for  such  purposes  as 
are  specified  in  the  nomination,  0.  could 
not  be  convicted  of  embezzling  rates 
collected  by  him  as  a  clerk  or  servant  of 
the  inhabitants  within  the  meaning  of  24 
&  25  Vict.  c.  95,  s.  68.  (Beg,  v.  CoUy, 
June,  1887.    C.  C.  R.)    226. 

Ernptoymrent  in  the  public  service — County 
CmiH  bailiff— fli  &  25  Vict.  e.  96,  s,  70.— 
The  high  bailiff  of  a  Countv  Court  appoint- 
ed one  Parsons,  under  tne  powers  con- 
t<ained  in  the  County  Court  Acts,  a  bailiff 
to  assist  him  in  his  duties.  Parsons  acted 
under  the  orders  of  the  high  bailiff;  his 
duties  thus  prescribed  were  to  execute 
writs  of  fi,  fa,  and  to  return  the  proceeds 
to  the  registrar  of  the  County  Court  within 
twenty-four  hours.  Held,  that  Parsons 
was  not  a  person  "  employed  in  the  public 
service  of  Her  Majesty  "  within  the  mean- 
ing of  24  &  25  Vict.  c.  96,  s.  70,  but  was 
the  servant  of  the  bailiff.  Beg,  v.  Olover 
(9  Cox.  C.  C.  501) ;  Beg.  v.  Graham  (13 
Cox  C.  C.  57)  distinguished.  {Beg,  x. 
Parsons,    Dec,  1888.    Cave,  J.)    498. 

Fraud  by  an  agent — Money  intrusted  for 
specific  purpose — Stock-jobbing — Deposit 
for  cover  and  commission — Conversion  of 
money  by  stochbroher — ^24  &  25  Vict,  o.  96, 
s,  75. — On  the  2nd  day  of  November,  1885, 
W.  by  letter  instructed  the  prisoner,  a 
stockbroker,  to  buy  for  him  on  the  follow- 
ing day  certain  stock  at  90,  to  hold  for  a 
rise,  the  time  to  close  to  be  left  open,  and 
inclosed  a  cheque  for  21Z.5«.  for  "  cover  and 
commission."  On  the  3rd  day  of  Novem- 
ber the  stock  specified  was  at  91i,  and  the 
prisoner  paid  the  cheque  into  his  bank 
without  purchasing,  and  subsequently 
spent  the  money  for  his  own  use,  the 
balance  standing  to  his  credit  at  his  bankers 
on  the  14th  day  of  November  being  only 
82.  Upon  a  case  reserved  at  the  trial  of  an 
indictment  under  24  &  25  Vict.  c.  96,  s.  75, 
which  charged  the  prisoner  for  that  ho 
having  been  entrusted  as  a  broker  and 
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agent  with  a  security  for  the  payment  of 
money,  with  a  direction  in  writing  to  apply 
it  for  a  specific  purpose,  in  violation  of 
good  faith,  and  contrary  to  the  terms  of 
such  direction,  converted  to  his  own  nse 
such  security:  Held,  that  the  prisoner 
was  merely  the  agent  of  W.  to  hold  and 
apply  the  money  for  which  the  cheque  was 
sent  for  a  specific  purpose,  and  that  he  was 
rightly  convicted  under  the  circumstances 
of  having  converted  the  cheque  to  his  own 
use,  as  cnarged  in  the  indictment.  (Beg. 
V.  Cronmire.  March,  1886.   C.  0.  R.)    42. 

Separate  charges  included  in  one  indictment 
— Evidence    of  motive   and   intention — 
Admissibility  of  evidence  on  all  charges  in 
support  of  conviction  on  each    charge^ 
Acquittal  on  one  of  the  charges — Presump' 
tion    03    to    intention, — An    indictment 
charged  a  prisoner  with  having  as  a  book- 
ing clerk   of   certain    steamship    owners 
embezzled  the  money  of  his  masters  on 
three  separate  occasions,  the  charges  being 
containea  in  three   counts  of   tne   same 
indictment.    In  support  of  the  first  count 
it  was  proved,  amongst  other  things,  that 
the  prisoner  received  money  for  the  carriage 
of  animals  by  steamer  which  it  was  his 
duty  to  pay  over  to  his  master's  cashier;  in 
support  of  the  second  count,  that  he  was 
supplied  with  a  number  of  tickets  for  issue 
to  passengers  by  his  master's  steamers, 
which  purported  to  be  numbered  consecu- 
tively, but  were  not  examined  before  they 
were  delivered  to  him.    The  tickets  were 
tied  up   in    bundles,    and    were    in    the 
prisoner's  charge,  he  alone  having  a  key 
of   the    case    in    which  they  were  kept. 
Certain  tickets,  bearing  numbers  corres- 
ponding to  the  numbers  of  certain  of  the 
tickets  in  one  of  the  bimdles  delivered  to 
the  prisoner,  assuming  such  bundle  to  have 
been  complete,  were  put  in  evidence,  which 
tickets  wore  stamped  in  a  manner  similar 
to  other  tickets  which  the  prisoner  had 
issued  to  passengers  by  one  of  the  steamers, 
and  which  were  not<;hed  as  they  would  have 
been  had  they  been  used  by   passengers 
on  board  such  steamer,  and  evidence  was 
g^von  that  the  prisoner  had  not  handed 
over  to  the  cashier  any  money  in  respect 
of  such  tickets.    Evidence  was  also  given 
in  support  of  the  third  count,  but  upon 
this  count  the  jury  found  the  prisoner  not 
guilty,  while  they  convicted  him  upon  the 
first  and  second  counts.     The  jury  were 
directed,  as  to  the  first  count,  that  they 
might  take  into  consideration  the  evidence 
given  as  to  the  prisoner's  conduct  in  relation 
to  the  matters  charged  in  the  second  and 
third  counts ;  and  as  to  the  second  connt, 


that,  if  they  were  of  opinion  from  the 
whole  of  the  evidence  that  the  prisoner 
had  issued  the  tickets  for  money  in  the 
ordinarv  way,  and  taken  the  money  he  had 
received  for  his  own  use,  Tnitlriwg  false 
entries  in  his  books  to  conceal  it,  they  might 
find  him  guilty.  Held,  that  the  jury  were 
justified  in  presuming  from  the  evidenee 
in  support  of  the  second  count  that  the 
prisoner  had  issued  tickets  and  received 
money  for  them,  which  he  had  appro- 
priated ;  and  that  they  were  at  liberty,  in 
order  to  arrive  at  a  conclusion  upon  any 
one  of  the  charges,  to  take  into  considera- 
tion the  evidence  given  in  support  of  the 
other  charges,  notwithstanding  the  fact  that 
upon  one  of  such  charges  they  found  a 
verdict  of  not  guilty.  (Beg.  v.  Stephens. 
April,  1888.    0.  C.  R.)    387. 

ERROR. 

Appabekt  ok  Recobd. 

(See  Practice.) 

EVIDENCB. 

Admissibility  of  Eyidencb  bt  Hus- 
BiLSJ)  ON  Appeal  aoainst  Obbeb  fob 
Sepabatiok  and  Maintenance. 

(See  Husband  and  Wife.) 

Admissibility  of   Eyidencb    of   pbb- 
Yious  Conviction. 

(See  Highway.) 

Admissions — Extra-judicial  statem^nis — 
Proceedings  against  newmaper  proprietor 
and  publisher — Proof  of  facts  stated  im 
newspaper. — ^A  confession,  admission,  or 
statement,  although  extra-judicial,  if  nuule 
b^aperson  charged  with  a  crime,  issufficient, 
without  independent  proof  of  the  commis- 
sion of  the  crime,  to  sustain  a  conviction. 
Where,  therefore,  it  was  a  crime  to  pub- 
lish, with  a  view  to  promote  the  objects  of 
an  illegal  association,  a  notice  of  the  caUing 
together  of  any  meeting  of  such  association, 
or  of  the  members  of  it  as  such  members, 
or  of  the  proceedings  at  snch  meeting; 
and  in  proceedings  before  a  magistrate 
against  the  proprietor  and  publisher  of  a 
newspaper,  a  copy  of  his  paper,  containing 
a  report  of  proceedings  at  a  meeting,  to- 
gether with  statements  which  tended  to 
show  that  the  meeting  was  a  meeting  of 
members  of  the  iUegaf  association  as  snch 
members,  was  put  in  evidence;  and  the 
magistrate  was  satisfied  that  the  report  and 
the  statements  were  published  wiUi  a  view 
to  promote  the  objects  of  the  association : 
Held,  that  the  newspaper  was  sufficient 
evidence  against  the  proprietor  mad  pub- 
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liiiher  in  itsolf  from  which  the  magistrate 
mig^ht  infer  that  such  a  meeting  had  been 
hola;  and  npon  which  he  would  have  been 
justified  in  convicting  the  defendant.  {Beg, 
Y.Bullivan,  Nov.,  1887.  Ex.Div.  Ir.)  347. 

Contradiction  op  Witness. 

(Sec  Rape.) 

Credibility  of  witness — Denial  of  facts  tend- 
ing to  show  witness  not  impartial — Admis- 
sibility of  evidence  in  contradiction. — ^A 
witness  for  the  prosecution  having  denied 
on  cross-examination  that  he  had  a  quarrel 
with  the  prisoner,  and  had  threatened  to 
be  revenged  on  him,  Cave,  J.,  allowed  the 
defence  to  adduce  evidence  in  contradic- 
tion. R.  V.  Tewin  (2  Camp.  638)  followed. 
{Beg.  V.  Shaw.   Nov.,  1888.  Cave,  J.)  503. 

Criminal  Law  Amendment  Act,  1885 — In- 
dictment for  defiling  girl  under  thirteen—^ 
Conviction  for  indecent  assault'-'Practice 
— Ad/missibility  of  evidence  not  given  on 
oath  to  support  conviction — 48  &  49  Vict, 
c.  69,  88.  4,  9. — In  support  of  an  indict- 
ment under  sect.  4  oi  the  Criminal  Law 
Amendment  Act,  1885,  which  charged  a 
prisoner  with  unlawfully  and  carnally 
knowing  a  girl  of  the  age  of  five  years 
and  nine  months,  the  evidence  of  such  girl 
was  received,  though  it  was  not  given 
npon  oath,  under  the  provisions  contained 
in  that  section.  The  jury  acquitted  the 
prisoner  of  the  offence  charged  under 
sect.  4  of  the  Act,  but  convicted  him 
under  sect.  9  of  an  indecent  assault.  Tn 
order  to  support  such  conviction  the 
evidence  was  insufficient  imless  the 
evidence  which  had  been  given  by  the  girl 
under  sect.  4  was  admissible.  Held,  that 
such  evidence  was  admissible,  although, 
had  the  prisoner  been  charged  with  an 
indecent  assault  upon  the  girl  only,  it 
would  not  have  been  admissible.  {Beg.  v. 
Wealand.    April,  1888.    C.C.R.)    402, 

Criminal  Law  Amendment  Act,  1885— -Jn- 
dictm^nfUfor  indecent  cusault — Conviction 
for  common  assault— 'AdmissiMUty  of 
evidence  of  prisoner  in  swpport  of  con- 
viction—4S  &  49  Yict.  c.  69,  s.  20.— Upon 
an  indictment  for  an  indecent  assault  upon 
a  woman,  in  which  was  also  contained  a 
count  for  a  common  assaidt,  the  prisoner 
elected  to  g^ve  evidence  in  pursuance  of 
the  provisions  of  sect.  20  of  the  Criminal 
Law  Amendment  Act,  1885,  and  being 
sworn  admitted  tliat  he  had  put  his  arm 
round  the  woman,  but  denied  that  he  had 
i  !idecently  or  otherwise  assaulted  her.    The 

i'ury  acquitted  him  of  the  indecent  assault, 
)mX  convicted  him  of  a  common  assault. 


Held,  that  the  effect  of  the  Criminal  Law 
Amendment  Act,  1885,  is  to  render  ad- 
missions, which  would  not  have  been 
admissible  previously,  admissible  in 
evidence  against  prisoners  if  made  by 
them  on  oath  under  sect.  20  of  the  Act ; 
and  that  the  prisoner  having  voluntarily 
given  evidence  in  respect  of  the  charge  of 
indecent  assault,  his  evidence  was  admis- 
sible upon  the  whole  of  the  indictment. 
{Beg.  V.  Owm.  April,  1888.  C.  C.  R.) 
397. 

Cboss-Examination  of  Witnesses  at 
Inquiry  Befokb  Justices. 

(See  Justices^  Jurisdiction.) 

Deposition  of  witness  unable  to  attend  trial 
— Admissibility  of  statement  of  witness 
too  young  to  be  sworn — What  are  deposi- 
tions within  sect.  17  ot  the  11  ^  12  Vict.  c. 
4&— Criminal  Law  Amendment  Act,  1885, 
f .  4. — On  a  charge  preferred  under  sect.  4 
of  the  Criminal  Law  Amendment  Act, 
1885,  for  carnally  knowing  a  girl  under 
the  age  of  thirteen  years,  the  magistrates 
before  whom  the  preliminary  investigation 
took  place,  being  of  opinion  that  the 
prosecutrix  did  not  understand  the  nature 
of  an  oath,  received  as  evidence  her  un- 
sworn statement  (as  provided  for  by  the 
4th  section  of  the  Act),  and  signed  and 
returned  her  statement  so  made,  with  the 
depositions,  to  the  assisses.  At  the  trial  it 
was  proposed,  after  proving  that  the 
prosecutrix  was  so  ill  as  to  be  unable  to 
travel  or  to  attend  to  give  evidence  at  the 
assizes,  to  tender  in  evidence  her  statement 
so  made  before  the  magistrates,  as  being  a 
deposition  within  the  meaning  of  sect.  17 
of  the  11  &  12  Vict.  c.  42.  Held,  that 
sect.  17  of  the  11  &  12  Vict.  c.  42,  only 
applies  to  depositions  taken  upon  oath  or 
affirmation;  and  that,  although  a  false 
statement  made  under  the  circumstances 
of  this  case  might  subject  the  prosecutrix 
to  a  prosecution  for  perjunr  (as  provided 
for  by  sect.  4  of  the  Crimmal  Law  Amend- 
ment Act,  1885),  it  was  not  a  deposition 
"taken  as  aforesaid" — i.e.,  on  oath  or 
affirmation  within  the  meaning  of  sect.  17 
of  the  11  &  12  Vict.  c.  42 — so  as  to  render 
it  admissible  as  evidence  in  the  absence  of 
the  prosecutrix.  {Beg.  v.  Pruntey.  Feb., 
1888.    Cave,  J.)    344. 

Detention  of  Chattels  fob 
pubposes  of. 

(See  Warrant  of  Arrest.) 

Disclosure  of  offence  in  bankruptcy  pro- 
ceedings — Hearsay  evidence  of  previous 
disclosure — Bumour  no  evidence  of  knoW' 
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ledae—24,  &  25  Yici,  c.  96,  ««.  80,  a5. 
— ^ETidence  of  A.  that  B.  bad  told  him 
that  0.  had  committed  an  offence,  is  in- 
admissible as  any  eridonco  whatever  of 
the  knowledge  of  B.  as  to  the  fact  of  C. 
having  committed  the  offence;  and  it  is 
thereiore  inadmissible  as  evidence  of  an 
offence,  disclosed  by  a  bankmpt  in  his 
examination  in  bankruptcy,  having  been 
disclosed  previouslv  to  such  exammation, 
so  as  to  disentitle  the  bankrupt  to  the  pro- 
tection of  the  proviso  to  sect.  85  of  the 
24  &  25  Vict.  c.  9().  Evidence  of  the  fact 
of  a  rumour  is  no  evidence  of  the  knowledge 
of  a  particular  individual,  and  is  not  within 
any  of  the  exceptions  to  the  rule  which 
excludes  the  reception  of  hearsay  evidence. 
{Beg,  V.  OunnelL  Dec,  1886.  C.  0.  R.) 
154. 

Drying  declaration — Contradictory  evidence 
08  to  consciousness  of  impending  death. — 
The  deceased,  shortly  after  the  wound  had 
been  g^ven  which  caused  her  death,  made 
a  statement,  in  the  prisoner's  absence,  as 
to  the  cause  of  her  injuries.  She  was,  in 
fact,  dying  at  the  time  she  made  the  state- 
ment. Two  witnesses  swore  she  was  con- 
scious at  the  time.  The  doctor,  who 
arrived  before  she  made  the  statement, 
swore  that  she  was  unconscious  from  the 
moment  of  his  arrival,  but  tliat  there  might 
have  been  intervals  of  consciousness  before 
death.  The  statement  was  made  during 
the  doctor's  absence  from  the  room.  Held, 
that  the  statement  was  not  admissible  in 
evidence  as  a  dying  declaration,  the  learned 
judge  not  being  satisfied  that  the  deceased 
was  conscious  of  impending  death,  or,  in 
fact,  conscious  at  all,  at  the  time  she  made 
the  statement.  (Beg.  v.  Smith,  Feb., 
1887.    Hawkins,  J.)    170. 

Dying    declarations  —  Practice  ^  Admissi- 
bility of  evidence  of  statemsnts  of  deceased 
as  to  bodily  condition  and  its  cause — 
Death  resulting  from  unlawful  operation. 
— Upon  an  indictment  for  mnroer,  state- 
ments made  by  the  deceased,  in  the  absence 
of  the  prisoner,  are  admissible  as  evidence 
of  the  oodily  condition  of  the  deceased,  so 
far  as  they  relate  to  symptoms  contempo- 
raneous with  the  making  of  the  statement, 
in  order  to  prove  that  her  death  resulted 
from  the  conaition  she  was  then  in.    Such 
statements  are,  however,  inadmissible   so 
far  as    they  narrate    the    cause    of   the 
symptoms,  and  cannot  be  given  in  evi- 
dence to  prove  that  the  condition  of  the 
deceased  was  caused  by  the  act  of  any 
I>articular   person.      The    result    of    the 
various    decisions   with    regard    to    the 
admissibility  of  dying  declarations  is  that 


a  dving  declaration  is  only  admissible  in 
evidence  where  it  appears  that  at  the  time 
it  was  made  the  declarant  had  an  unquali- 
fied belief  in  the  nearness  of  death  ;  that 
is  to  say,  a  belief  without  hope  that  he  or 
she  was  about  to  die.  Where,  therefore, 
the  strongest  e^ndence  that  a  person  at  the 
time  of  making  a  statement  had  such  a 
belief  was  that  within  half  an  honr  of  snch 
statement  being  made  she  had  said,  '*  I  do 
not  think  1  shall  be  long  with  you  ;^  and 
that  after  the  statement  had,  at  tiie  request 
of  a  doctor,  been  made,  the  declarant,  in 
answer  to  the  doctor's  question,  **  Do  you 
make  this  statement  with  the  fear  of  death 
before  your  eyes  ?  "  had  answered  "  Yes  " : 
Held,  that  such  evidence  did  not  warrant 
the  conclusion  that  the  statement  had  been 
made  under  a  settled  ho{>ele8s  expectation 
of  immediate  death,  so  as  to  render  it 
admissible.  (Beg.  v.  Gloster.  Sept.,  1888. 
Charles,  J.)    471. 

Dying  d^ositions — Beasonable  notice  of 
intention  to  take  statement — Omission  to 
give  notice  in  writing — Admissibility 
of  depositions — Condition  precedent — 30 
i  31  Vict.  c.  35,  s.  6. — The  depositions  of 
a  deceased  witness  are  not  aamissiblo  in 
evidence  against  a  prisoner  under  30  &  31 
Yict.  c.  35, 8.  6,  unless  it  be  x^roved  that  at 
a  reasonable  time  previously  to  the  taking 
of  such  depositions  the  prisoner  was  served 
with  a  written  notice  of  the  intention  to 
take  them.  Whether  reasonable  notice  of 
the  intention  to  take  the  depositions  of  a 
dying  witness  under  30  &  31  Yict.  c.  35, 
s.  6,  nas  been  given,  and  full  opportunity 
for  cross-examination  afforded,  is  a  ques- 
tion for  the  judfi^e  at  the  trial,  and  his 
ruling  thereon  wiU  not  be  questioned.  Per 
Day,  J. :  The  notice  of  intention  to  take  a 
statement  under  30  &  31  Yiot.  c.  35,  s.  6. 
need  not  be  in  writing.  {Beg.  v.  Shirmer. 
June,  1886.    0.  0.  R.)    94. 

Examination  of  Witness  in  Absencb 
OF  Pbesident  of  Court. 

(See  Perjury.) 

Facts  explaining  relevant  points — Admissi- 
bility on  a  trial  for  felony  of  evidence  of 
another  felony  committed  by  the  prisoner. 
— ^Upon  the  trial  of  an  indictment  for 
murder  by  stabbing,  it  appeared  that  the 
prisoner  when  arrested,  about  an  hour  after 
the  alleged  crime,  had  in  his  possession  a 
blood-s&ined  knife :  Held,  admissible  to 
give  evidence  of  the  stabbing  of  another 
person  by  the  prisoner  immediately  before 
his  arrest,  (-nea.  v.  Crickmer.  Sept., 
1889.    Charles,/.)    701. 
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Jnadntissible  evidence  aUowed  to  go  to  the 
jury — Ohiection  not  tahen  until  jury 
retire — Vuty  of  judge  presiding  over 
Criminal  Court, — Where  evidence  has 
been  received  in  a  prosecution  for  felony 
which  should  not  have  been  admitted,  the 
verdict  of  the  jury  must  be  t-aken  to  have 
been  founded  upon  such  evidence  as  well 
as  upon  the  evidence  properly  admitted, 
and  if  the  prisoner  is  convicted  the  con- 
viction is  bad  notwithstanding  there  was 
sufficient  evidence,  apart  from  the  evidence 
improperly  received,  to  support  the  con- 
viction. It  is  the  duty  of  the  judge  who 
presides  over  a  criminal  court  to  see  that 
no  improper  evidence  is  g^ven,  or,  if  such 
evidence  is  inadvertently  admitted,  to  see 
that  the  verdict  of  the  jury  is  not  founded 
upon  any  evidence  but  that  which  is 
legally  admissible.  Where,  therefore, 
inadmissible  evidence  is  received,  it  is 
immaterial  whether  objection  be  taken  at 
the  time  the  evidence  is  given  or  after  it 
has  been  allowed  to  go  to  the  jury.  (Beg, 
V.  Oibaon.    March,  1887.    C.  0.  R.)    181. 

Materiality. 
(See  Perjury.) 

Mens  rea — Admissibility  of  evidence  of  other 
and  similar  acts  of  prisoner  committed 
upon  other  occasions. — ^Upon  the  trial  of 
an  indictment  under  24  &  25  Yict.  c.  100, 
s.  58,  for  "feloniously  and  unlawfullv 
using  a  certain  instrument,  to  wit,  a  quill, 
with  intent  to  procure  a  miscarriage,"  it  is 
relevant,  in  oraer  to  prove  the  intent,  to 
show  that  at  other  times,  both  before  and 
after  the  offence  charged,  the  prisoner  had 
caused  miscarriages  by  similar  means. 
{Beg,  v.  Dale  and  another.  Sept.,  1889. 
Charles,  J.)    703« 

(See  also  AduUeration  of  Food  and  EmbeMzle- 

ment.) 

Fersonation  —  Appointment  of  presiding 
officer — Begister  of  votes — 13  &  14  Vict, 
c,  69,  s.  90—35  &  36  Vict,  c,  33,  s.  24.— In 
order  to  sustain  a  conviction  for  persona- 
tion it  is  not  necessary  to  state  in  the 
indictment,  or  to  prove  at  the  trial,  that 
the  presiding  officer  at  the  booth  where 
the  offence  was  committed  was  duly 
appointed.  Semhlcy  the  appointment  of  a 
presiding  officer  need  not  oe  in  writing. 
{Beg,  V.  Garvey,  June,  1887.  C.  C.  R.  Ir.) 
252. 

PoBTiNa  OF  Letter. 
(See  Uttering  Forged  Bond.) 


Pbbtious    Conviction — When   to    be 
Proved — Nioht  Poachino. 

(See  Practice.) 

Proof  of  Knowledoe  of  Invalidity 

OF  Marriage. 

(See  Bigamy.) 

Proof  of  Proceedinos. 

(See  Perjury.) 

Proof  of  telegram  sent  by  prisoner. — ^Where 
in  a  criminal  case  it  is  sought  to  prove  the 
contents  of  a  telegram  sent  by  the  prisoner 
to  a  witness,  it  is  absolutely  necessary  that 
the  originid  message  handed  to  the  post 
office  should  be  produced  or  proof  given 
that  it  is  destroyed,  and  the  copy  received 
by  a  witness  cannot  be  given  in  evidence 
until  it  is  proved  that  the  original  cannot 
be  produced.  {Beg.  v.  Began,  May,  1887. 
Field,  J.)    203. 

Separate  Charges  in  Same  Indict- 
ment—Admissibility  OF  Evidence  on 

ALL     ChABGES     in    SuPPOBT    OF    CON- 
VICTION ON  One. 

(See  Embezzlement.) 

SuppLTiNO  Seamen  to  Ship  without 
Licence — Onus  of  Proof  of  Licence. 

(See  Merchant  Shipping  Acts.) 

Taking   Girl   out   of   Possession  of 

Parent. 

(See  Abduction.) 

EXCISE  ACTS. 
Offences  against. 
(See  Inland  Bevenue.) 

EXTRADITION. 

Fugitive  criminal — Surrender  ofy  to  United 
States — Provision  that  criminal  should 
not  be  tried  for  offence  other  than  the 
offence  for  which  surrender  was  granted — 
Whether  there  is  such  provision  in  the 
law  of  the  United  States — The  Extradi' 
Hon  Act  1870  (33  <fc  34  Vict  c,  62),  s.  3, 
sub-sect.  2,  and  s.  27 — The  Ashburton 
Treaty  of  1842,  art.  10.— A  fugitive 
criminal  was  committed  to  prison  under 
the  Extradition  Act  of  1870  for  forgery, 
alleged  to  have  been  committed  in  the  State 
of  New  York.  A  rule  nisi  for  a  habeas 
corpus  was  obtained  on  behalf  of  the 
prisoner,  on  the  ground  that  there  was  not 
sufficient  provision  made  by  the  Govern- 
ment of  the  United  States  that  the  prisoner 
should  not  be  tried  for  an  offence  other 
than  the  offence  for  which  her  surrender 
was    demanded,  a  provision    required  by 
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sab-sect.  2  of  sect..  3  of  the  Extradition 
Act  of  1870.  Held  (discharging  the  rule), 
that,  since  the  decision  of  the  Sapreme 
Court  of  the  United  States  in  the  case  of 
the  United  States  v.  RatMcher  (12  Davis's 
Sup.  Ct.  B.ep.  407),  a  judgment  binding 
upon 'all  courts,  both  State  Courts  and 
Federal  Courts,  within  the  limits  of  the 
United  States,  the  required  provision  had 
been  made  by  the  law  of  the  United  States, 
and  that  such  provision  was  to  be  read  in 
the  words  of  the  Ashburton  Treaty,  and 
that  the  Ashburton  Treaty  was  to  be  con- 
strued as  if  that  provision  were  incorporated 
into  the  10th  article  of  the  Treaty,  and  that, 
consequently,  provision  is  made  by  the 
law  of  the  United  States  that  a  fugitive 
criminal  shall  only  be  tried  for  those 
offences  for  which  he  is  surrendered,  as 
required  by  sub-sect.  2  of  sect  3  of  the 
Extradition  Act  of  1870.  {Be  Alice 
Woodall    May,  1888.    C.C.R.)    478. 

Mistake  in  Nam£ — Jubisdiction. 
(See  Uttering  Forged  Bonds,) 

Nationality  —  Appeal    fbom    Magis- 
trate's Decision. 

(See  Justices^  Jurisdiction.) 

FALSE  PRETENCES. 

False  statement  hy  lodger — Food  supplied 
siibseqv^enily — Beasonable  inference  for 
jury. — Prisoner  went  to  the  house  of 
prosecutrix  and  requested  to  be  taken  in 
as  a  lodger.  After  having  lod^d  with  her 
for  a  day  or  two,  he  stated  that  ne  had  come 
from  another  lodging  where  he  had  left 
some  of  his  clothes,  and  requested  to  be 
furnished  with  board  as  well  as  lodging, 
for  which  he  promised  to  pay.  The  prose- 
cutrix, believing  his  statement  as  to  his 
clothes,  agreed'  to  supply  him  and  did 
supply  him  with  meat  and  drink  as  a 
boarder.  A  few  days  aft<er  the  prisoner 
decamped  without  paying  for  his  accom- 
modation. At  the  trial  of  an  indictment 
for  obtaining  goods  by  false  pretences  the 
jury  were  directed  that  they  must  be 
satisfied  that  the  pretence  was  false ;  that 
it  was  acted  on  bv  the  prosecutrix  in 
supplying  the  articles  in  question ;  and 
that  it  was  made  by  the  prisoner  with 
intent  to  defraud.  The  jury  having  fotmd 
a  verdict  of  guilty,  the  question  was 
reserved  for  this  court,  whether  upon  the 
facts  the  prisoner  was  entitled  to  an 
acquit tid: — Beld,  that  the  direction  was 
substantially  accurate;  that  upon  the 
evidence  the  jury  might  fairly  infer  that 
the  prosecutrix   had  acted  on   what  she 


believed ;  and  that  from  the  fsuds  stated  k 
was  to  be  inferred  that  the  jury  me«nt  she 
so  acted  because  she  believed  to  be  tme  the 
statement  of  the  prisoner  whieh  was  in 
fact  false.  (Beg.  v.  Burton.  Maj»  1886. 
C.C.R.)    62. 

FOBM  OP  iNDICTltENT,  337. 

Obtaining  Cbbdit  bt. 
(See  Fraudulent  Debtor.) 

Obdeb  fob  Restitution — ^Peopxbtt 

Sold. 

(See  Order  for  Bestiiuiion.) 

Pretence  of  Holy  Orders — Ideente  io  euractf 
and  institution  as  rector  obtained  by  false 
pretences — Celebration  of  marria^  accord- 
ing to  rites  of  the  Church  of  England  by 
person  so  instituted— 4>  Geo.  4,  e.  76,  es.  21, 
22. — ^Where  a  person  is  indicted  for  falsely 
protending  to  be  in  holy  orders,  and 
solemnising  matrimony  accordin|ic  ^  ^^ 
rites  of  the  Church  of  England,  the  mere 
licence  by  the  bishop  to  a  cnracy,  or  the 
institution  by  him  to  a  benefice,  which 
renders  a  clergyman  compellable  to  perform 
the  marriage  ceremony  between  competent 
parties,  is  no  defence  if  the  person  charged 
Knows  of  the  invalidity  of  the  let-ters  of 
orders  on  which  he  has  been  so  licensed  or 
instituted.  Where  a  person  is  so  indicted 
it  is  enough  for  the  prosecution  to  show 
that  the  letters  of  orders  which  the  person 
charged  has  held  out  to  be  genuine,  and 
has  put  forward  as  a  justification  for 
presenting  himself  as  a  person  in  holy 
orders,  are  spurious;  and  it  is  not 
incumbent  on  tne  prosecution  to  show  that 
he  had  no  other  valid  orders.  {Beg.  r. 
Ellis.    July,  1888.    PoUock.  B.)    469. 

Statement  of  intention--*"  I  am  prepared  io 
pay  '* — Inducing  the  fnaJcina  of  a  voJiMMe 
security — 2i  &  25  Vict,  c  96,  ».  30. — ^An 
indictment  under  24  &  25  Vict.  c.  96,  s.  30, 
charged  a  prisoner  with  having,  with  intent 
to  defraud  A.  B.  and  his  son,  induced  them 
to  make  a  promissory  noto  for  100/.  by 
falsely  pretending  that  he,  the  priaoner. 
was  prepared  to  pay  them,  or  one  of  them, 
lOOL  In  support  of  the  indictment, 
evidence  was  given  that  in  answer  to  an 
advertisement  inserted  by  the  prisoner,  a 
money-lender,  A.  B.'s  wife  applied  to  the 

?risoner  on  a  Saturday  for  the  loan  of 
007.,  and  was  told  by  him  in  her  husband^s 
presence,  that  he  would  pay  her  husband 
on  Wednesday  the  sum  of  1002.,  which  was 
to  be  repaid  by  instalments  with  interest  at 
5  per  cent,  per  annum.  On  the  Wednes- 
day A.  B.  and  his  son  signed  a  note 
promising  to  pay  the  prisoner  or  order,  by 


INDEX. 


CXV 


quarterly  instalmonts,  the  sum  of  1001.  for 
value  received.  This  note  was  handed  to 
the  prisoner  in  exchange  for  some  money 
which  when  counted  proved  to  be  60*. 
instead  of  1002.,  the  amount  the  prosecutors 
believed  they  were  receiving.  The  jury 
having  found  a  verdict  of  guilty,  upon  a 
case  reserved : — Held,  first,  that  under  24 
&  25  Yict.  c.  96,  s.  30,  it  is  not  necessary 
that  the  security,  which  the  prisoner  is 
charged  with  having  induced  the  prosecu- 
tor to  make,  should  be  a  valuable  security 
when  in  the  possession  of  the  prosecutor ; 
and  secondly,  that  the  allegation  in  the 
indictment  that  the  prisoner  was  preparad 
to  pay  the  sum  of  lOOZ.  was  not  an  allega- 
tion of  a  future  event,  or  of  what  the 
prisoner  would  do  at  a  future  time,  but  of 
a  statement  of  the  prisoner  that  he  was,  at 
the  time  he  made  it,  prepared  to  give  the 
prosecutors  1001.  if  they  would  sign  the 
promissory  note.  Ana  that  therefore, 
upon  the  verdict  of  the  jury,  the  prisoner 
must  be  taken  to  have,  on  the  Wednesday, 
falsely  represented  to  the  prosecutors  that 
he  had  100^,  which  he  would  give  them  if 
they  signed  the  promissory  note.  (Reg.  v. 
Gordon.    May,  1889.     0.  C.  R.)     622. 

Word  competition — Advertisement  con- 
taining false  statement  of  fact. — The 
followmg  advertisement  was  inserted 
by  the  prisoner  in  a  newspaper,  viz. : 
**  Bamardo. — 2L,  11.,  10».,  for  most  words 
from  Bamardo.  No  single  lett-ers  t>o  be 
used.  All  others  in  heavy  black  type  from 
NuttalFs  1886  Diet.  Proceeds  to  go  to 
Dr.  Barnardo's  Home  for  Destitute  Chil- 
dren. Alphabetical  lists,  with  Is.  3(2.,  to 
Rev.  A.  Brient,  Holt,  Trowbridge,  Wilts, 
by  March  6th.  Result  8th."  No  such 
person  as  the  Rev.  A.  Brient  existed  at  the 
address  given,  and  sums  of  money  which 
certain  persons  were  induced  to  send  in  the 
belief  that  a  bond  fide  competition  was 
indicated  by  the  advertisement  were 
received  and  appropriated  by  the  prisoner. 
Held,  that  the  advertisement  was  capable 
of  the  construction  put  upon  it  in  the 
indictment,  namely : — that  it  was  intended 
to  convey  the  impression  that  there  was  a 
person  named  A.  Brient  living  at  Holt, 
Trowbridge,  in  the  county  of  Wilts,  who 
was  a  minister  of  religion,  and  that  he  had 
instituted  a  bond  fide  competition,  and  had 
made  arrangements  to  present  prizes  to  the 
successful  competitors,  and  to  give  the 
proceeds  derived  from  the  entrance  fees  of 
competitors,  after  deducting  the  prizes,  to 
a  charitable  institution ;  and  that  it  was  a 
question  for  the  jury  whether  the  persons 
who  had  sent  the  moneys,  with  the  obtain- 


ing which  the  prisoner  was  charged,  had 
sent  them  acting  under  that  impression. 
{Beg.  V.  Bandell.  Dec.,  1887.  0.  C.  R.) 
335. 

FELONY. 

Adhissibilitt  of  Evidence  op  Another 
Felony  CoMmTTKD  by  Prisoner — 
Relevancy. 

(See  Evidence.) 

Civil  Action  for  Unprosecitted 
Felony— Power  of  Court  to  Stay 
Action. 

(See  Practice.) 

Death  Caused  in  Commission  of. 
(See  Murder.) 

FINE. 

Indictment  Moved  into  Q.  B.  Diy. — 
Amount  of  Fine. 

(See  Practice.) 

FISHERY  DISTRICT. 

Salmon  Fishery  Act,  1865  (28  &  29  Vict.  c. 
121),  ss.  33,  35,  d&— Licence  under  sect.  33 
for  using  rod  and  line  for  trout  fishing — 
Fishing  with  rod  and  line  for  bait  in  trout 
stream  without  licence — Summons  under 
sect.  35  for  .fishing  for  trout  without 
licence — Whether  fishing  without  licence 
for  bait  and  not  for  trout  an  offence  within 
sect.  35 — Materiality  of  intention — The 
Freshwater  Fisheries  Act,  1878  (41  &  42 
Vict.  c.  39),  s.  7. — The  respondents  were 
summoned  under  the  35th  section  of  the 
Salmon  Fishery  Act,  1865,  for  unlawfully 
fishing  for  trout  with  rod  and  line  in  a 
trout  stream  in  a  fishery  district ;  the  linos 
had  cork  floats  and  the  hooks  were  baited 
with  worms,  and  trout  might  have  been 
caught.  The  respondents  said  they  were 
fishmg  for  bait  and  not  for  trout,  and  it  was 
found  as  a  fact  that  they  were  fishing  for 
bait  only,  and  not  for  trout  or  any  fish  to 
which  the  Act  applied.  Held,  that  the 
respondents  had  committed  no  offcnco 
under  sect.  35.  and  that  the  magistrates 
were  right  in  dismissing  the  summons,  as 
the  respondents  were  fishing  for  bait  only, 
and  not  for  trout,  and  that  it  made  no 
difference  that  possibly  they  might  have 
caught  trout.  Lyne  v.  Leonard  (18  L.  T. 
Rep.  N.  S.  55 ;  L.  Rep.  3  Q.  B.  1)  dis- 
tinguished as  being  a  decision  under  sect. 
36  of  the  Act.  (Marshall  v.  Richardson 
and  another.  Jan.,  1889.  Q.  B.  Div.)   614. 

FOREIGN  ENLISTMENT  ACT,  1870. 
Expedition  against  friendly  State — Fitting 
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out  and  preparation  of,  within  Queen's 
dominions — 33  &  34  Vict.  c.  90,  ss.  8, 11. — 
The  offence  of  fitting  out  and  preparing  an 
expedition  within  tne  Queens  dominions 
against  a  friendly  State,  under  sect.  11  of 
the  Foreign  Enlistment  Act,  1870,  is 
sufficiently  constituted  by  the  purchase  of 
guns  and  ammunition  in  this  country,  and 
their  shipment  for  the  purpose  of  being 
put  on  board  a  ship  in  a  foreign  port,  witn 
a  knowledge  of  the  purchaser  and  shipper 
that  they  are  to  be  used  in  a  hostile 
demonstration  against  such  State,  though 
the  shipper  takes  no  part  in  any  overt  act 
of  war,  and  the  ship  is  not  fully  equipped 
for  the  expedition  within  any  port  oelong- 
ing  to  the  Queen's  dominions.  {Beg.  y. 
Sandoval.  March,  1887.   Q.  B.  Div.)  206. 

FORMS. 

Assignments  of  Error  on  Record,  489. 
Indictment  for  False  Pretences,  Word  Com- 
petition, 337. 

for  Inciting  to  Act  of  Immorality, 

545. 

for  Indecent  Assault,  398. 

for  Non-repair  of  Highway  by  Urban 

Authority,  440. 
for  Obtaining  Credit  by  False  Pre- 
tences, 213. 

for  Obtaining  Credit  by  Undischarged 

Bankrupt,  160,  657. 
for  Offences  against  the  Debtors  Act, 

1869,  719. 
for  Perjury,  150. 

-  for    Personation    at    Parliamentary 

Election,  166. 

for  Riot,  Unlawful    Assembly  and 

Assault,  422. 

for  Sedition,  356. 

Order    of    Justices — Jurisdiction   must    be 

shown  (see  Justices*  Jurisdiction). 
Pleadings  in  Action   for   False    Imprison- 

ment«  446. 
Writ  of  Privy  Seal,  414. 

FRAUDULENT  DEBTOR. 

Obtaining  credit  by  false  pretences — Sujffi' 
ciency  of  indictment — Offence  stated  in 
words  of  statute — Incurring  of  a  debt  or 
liability — Renewal  of  bill  of  exchange — 
Debtors  Act,  1869—32  &  33  Vict.  c.  62, 
ss.  13  (1)  <&  19. — In  an  indictment  for  incur- 
ring a  debt  or  liability  whereby  credit  was 
obtained  under  false  pretences  or  by 
means  of  fraud  under  sect.  13,  sub-sect. 
1,  of  the  Debtors  Act,  1869,  it  is  un- 
necessary to  specify  the  false  pretences 
or  fraud  under  or  by  means  of  which 
the  credit  was  obtained,  sect.  19  of  the  Act 
rendering  it  sufficient  to  state  the  substance 


of  the  offence  in  the  words  of  the  Act,  or 
as  near  thereto  as  circumstances  admit. 
The  renewal  of  a  bill  of  exchange  obtained 
under  false  pretences  or  by  means  of  f raiid 
is  an  incurring  a  debt  or  liability  wberefay 
credit  is  obtained  within  the  meaning  m 
sub-sect.  1  of  sect.  13  of  the  Debtors  Act, 
1869.  {Reg.  y.  Pierce.  April,  1887.  C. 
C.  R.)    213. 

Offences  a^gainst  Debtors  Act,  1869 — Presen- 
tation of  petition  by  banJcrupt — Effect  of 
Bankruptcy  Act,  188^—32  &  33  Viet.  c.  62, 
s.  11  (9) -46  &  4n  Vict.  c.  52,  s.  163  (1).— 
The  effect  of  sect.  163,  sub-sect.  1 ,  of  the 
Bankruptcy  Act,  1883,  is  that  a  bankrupt 
can  be  conyicted  under  sub-sect.  9  of  sect. 
11  of  the  Debtors  Act,  1869,  in  respect  of 
any  of  the  offences  mentioned  therein 
committed  within  four  months  next  bcfaro 
the  presentation  of  a  bankruptcy  petition 
by  such  bankrupt.  Re  Burden  (59  li.  T. 
Rep.  N.  S.  149 ;  21  Q.  B.  Diy.  24 ;  57  L.  J. 
570.  Q.  B.)  explained.  {Reg.  y.  Beck,  Nov, 
1889.    0.  C.R.)    718. 

GAME. 

Close  season — Sale  of  birds  imported  from 
abroadr-Oame  Act,  1831  (1^2  WiH  4^ 
c.  32).  «.  4.— It  is  provided  by  1  &  2  Will. 
4,  c.  32,  s.  4,  that ''  if  any  person  licensed 
to  deal  in  game  by  yirtue  of  this  Act  as 
hereinbefore  mentioned  shall  buy,  or  sell,  or 
knowingly  have  in  his  house,  shop,  stall, 
possession  or  control,  any  bird  of  game, 
after  the  expiration  of  ten  days  from  the 
respective  days  in  each  year  on  which  it 
shall  become  unlayrfnl  to  kill  or  take  such 
birds  of  game  respectively  as  aforesaid 
•  .  .  every  such  person  shall,  on  con- 
viction of  any  such  offence  before  two 
justices  of  the  peace,  forfeit  and  pay  for 
every  head  of  game  so  bought  or  sold,  or 
found  in  his  house,  shop,  possession,  or 
control,  such  sum  of  money  not  exceeding 
one  pound  as  to  the  convicting  jnsticee  shall 
seem  meet  together  with  the  costs  of  the 
conviction."  The  appellant,  a  licensed 
dealer  in  game,  was  convicted  and  fined 
under  the  above  section,  for  having  in  his 
shop  certain  partridges  after  the  expiration 
of  ten  days  from  the  day  in  that  year  on 
which  it  bec4ime  unlawful  to  kill  such  birds. 
It  was  proved  that  the  birds  in  question 
were  not  killed  in  England,  but  imported 
dead  from  Russia.  Held  (Mauisty.  J., 
dissenting),  that  tlie  appellant  was  wrongly 
convictea,  as  the  Act  only  applies  to  birds 
killed  in  England,  and  not  to  those  im- 
ported dead  from  abroad.  {Guyer  v.  The 
Queen,  on  the  prosecution  of  the  Field 
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Sports  Protection  Society.     April,  1889. 
Q.B.Div.)    657. 

GAMING. 

•*  Opening^  keeping,  or  using  **  licensed  hovse 
for  betting — Licensed  victualler  summarily 
convicted  under  sect.  3 — Penalty  1001. — 
Betting  Houses  Act,  1853  (IH  it  17  Vict, 
e.  119),  8.  S— Licensing  Act,  1872  (35  &  36 
Vict.  c.  94),  ss.  17, 59. — ^A  licensed  victualler 
is  still  liable  to  summarj  conviction  and  a 
penalty  of  1002.  under  sect.  3  of  the  Betting 
Houses  Act  of  1853,  for  "opening,  keeping, 
or  using  his  licensed  house  for  the  purpose 
of  betting  with  persons  resorting  thereto," 
notwithstanding  that  by  sect.  17  of  the 
Licensing  Act,  1872,  "  any  licensed  person 
opening,  keeping,  or  using  "  his  house  for 
the  same  purpose  is  liable  to  a  penalty  for 
the  first  offence  of  101.,  and  for  any  sub- 
sequent offence  of  20L,  together  with  the 
liability  of  having  the  conviction  indorsed 
upon  his  licence,  there  being  no  implied 
repeal  of  sect.  3  of  the  Act  of  1853,  by 
sect.  17  of  the  Act  of  1872,  but,  on  the  con- 
trary, that  section  and  its  penalties  being 
kept  in  full  force  and  operation  by  sect.  59 
of  the  last-mentioned  Act.  (Sims  v.  Pay. 
Jan.,  1888.    Q.B.Div.)    609. 

Buffering  gaming  on  licensed  premises — 
Oame  of  skill  played  for  money — Incens- 
ing Act,  1872  (35  &  36  Vict.  c.  94),  s.  17.— 
The  appellant,  a  licensed  person,  suffered 
to  be  played  on  a  billiard  table  on  the 
licensed  premises  a  game  called  "  sldttle- 
pool."  The  players  at  the  commencement 
of  the  game  each  paid  a  certain  sum  into 
the  pool,  and  also  a  halfpenny  each  for  the 
use  of  the  table ;  the  winner  of  the  game 
received  the  total  amount  in  the  pool. 
Held,  that  the  appellant  was  rightly  con- 
victed of  suffering  gaming  on  licensed 
premises  under  35  &  36  Vict.  c.  94,  s.  17. 
[Dyson  v.  Mason.  Jan.,  1889.  Q.  B.  Div.) 
575. 

Buffering  gaming  on  licensed  premises — 
Servant  in  charge  permitting  gaming — 
Ignorance  on  the  part  of  innkeeper — 
Liability — Licensing  Act,  187^—35  &  36 
Vict.  c.  94,  s.  17. — ^The  appellant  was 
charged  under  35  <&  36  Vict.  c.  94,  s.  17, 
as  a  licensed  person  for  allowing  gaming 
to  be  carried  on  on  his  premises,  which 
were  an  ordinary  inn  and  alehouse,  to  which 
was  attached  a  skittle -allev  communicating 
with  the  rest  of  the  premises.  The  appel- 
lant employed  a  servant  to  manage  the 
skittle-alley  and  attend  upon  the  persons 
frequenting  it,  and  had  given  him  general 
directions  not  to  permit  gambling  in  the 
skittle-alley.     On  one  occasion  two  con- 


stables went  to  the  appellant's  skittle-alley 
and  found  inside  some  men  plaving  cards 
for  money ;  and  at  this  time  the  servant 
was  in  charge  of  the  skittle-alley,  and 
knew  that  the  men  were  playing  cards.  It 
was  admitted  that  the  appellant  was  not 
present,  and  had  had  no  actual  knowledge 
of  the  card  playing,  and  that  his  servant 
had  never  communicated  with  him  on 
the  subject.  The  appellant  was  convicted. 
Held,  that  the  conWction  ought  to  be 
affirmed,  and  that,  as  the  responsibility  for 
not  permitting  or  suffering  gaming  on 
licensed  premises  rested  on  the  licensed 
person,  the  mere  fact  that  he  did  not  know 
of  the  existence  of  gaming  on  his  premises 
did  not  relieve  him  of  his  responsibility ; 
and  that,  as  his  servant  who  was  in  charge 
of  the  premises  had  knowledge  of  the 
gaming,  the  appellant  had  suffered  gaming 
to  be  carried  on  within  the  meaning  of  the 
statute.  {Bond  v.  Evans.  June,  1888. 
Q.B.  Div.)    461. 

GOODS. 

Obdeb    of   Police    Maoistbate    fob 

Deliyebt  of. 

(See  Dogs.) 

GROUND  GAME  ACT,  1880. 

Owner  occupying  his  own  land — Bight  to 
employ  spring  traps  otherwise  than  in 
raJobit  holes — **  Person  having  a  right  of 
hilling  ground  game  under  this  Act  or  other- 
.  wise  '^— 43  &  44  Vict,  c.47,  s.  6.— By  the  6th 
section  of  the  Ground  Game  Act,  1880 
(43  &  44  Vict.  c.  47),  no  person  having  a 
right  of  killing  ground  game  under  this 
Act  or  otherwise,  shall  use  any  firearms  for 
the  purpose  of  killing  ground  game  between 
the  expiration  of  the  first  hour  after  sunset 
and  the  commencement  of  the  last  hour 
before  sunrise ;  and  no  such  person  shall, 
for  the  purpose  of  killing  ground  game, 
employ  spring  traps  except  in  rabbit  holes, 
nor  employ  poison  ;  and  any  person  acting 
in  contravention  of  this  section  shall,  on 
summary  conviction,  be  liable  to  a  penalty 
not  exceeding  22.  Held,  that  the  section 
does  not  apply  to  an  owner  of  land  doing 
any  of  the  acts  prohibited  therein  upon 
his  own  lands.  (Smith  v.  Hunt.  Nov., 
1885.    Q.B.Div.)    54. 

*' Spring  traps  except  in  rabbit  holes'* — 
''Person  having  a  right  of  killing  ground 
game  tinder  this  Act  or  otherwise" — 
Tenant  with  right  of  shooting. — A  tenant 
of  land  who  is  under  his  agreement  entitled 
to  the  game  and  right  of  shooting  thereon 
is  liable  to  a  penalty,  under  the  6th  section 
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of  the  Ground  Game  Act,  1880  (43  &  44 
Vict.  c.  47),  for  employiug  spring  traps  in 
the  open  for  the  purpose  of  killing  ground 
pamc.  (Saunders  v.  Piffield,  Jan.  1888. 
Q.  B.  Div.)    369. 

HABEAS  CORPUS. 

(See  Licensing  Acts.) 

HAWKER. 

Licence — Penalty  for  selling  without  licence 
under  Local  Act — Exemption  under  Public 
Act — Bolton  Improvement  Acts,  1865  and 
1882  (28  Vict.  c.  xii.,  45  <£  46  Vict.  c.  ccxliv.) 
—Hawkers  Act,  1888  (51  &  52  Vict  c.  33), 
8. 3. — It  is  provided  by  the  Bolton  Improve- 
ment Act,  1865  (28  Vict.  c.  xii.),  s.  21,  that 
cveiT  person  (other  than  a  licensed 
hawker  or  auctioneer)  who  shall  sell,  or 
expose  for  sale,  in  anj  place  in  the 
borough,  except  in  his  own  dwelling-house 
or  shop  or  in  the  public  market,  any 
marketable  commodity,  shall,  for  every 
Huch  offence,  be  liable  to  a  penalty  not 
exceeding  40«.  The  Bolton  Improvement 
Act,  1882  (45  &  45  Vict.  c.  ccxliv.),  s.  69, 
enacts  that  the  corporation  may  grant 
licences  to  any  person  to  sell  in  a  place  in 
the  borough  other  than  his  own  dwelling- 
house  or  shop,  or  other  than  in  the  public 
market,  any  marketable  commoditv  in 
respect  of  the  sale  whereof  a  penalty  is 
recoverable  under  sect.  21  of  the  Act  of 
1805,  and  that  if  any  person  does  anything 
in  contravention  of  that  section  without 
having  obtained  such  a  licence,  he  shall  be 
liable  to  a  penalty  not  exceeding  40«.  The 
Hawkers  Act,  18S8  (51  &  52  Vict.  c.  33), 
s.  3,  provides  that  it  shall  not  be  necessary 
for  a  licence  to  be  taken  out  under  this 
Act  by  any  person  selling  fish,  fruit, 
victuals,  or  coal.  The  respondent,  who 
had  not  obtained  a  licence  from  the  Cor- 
poration of  Bolton,  hawked  fish  within  that 
borough,  and,  when  summoned  for  so 
doing,  contended  that  he  was  exempt  from 
all  licences  by  the  above  section  of  the 
Hawkers  Act,  1888.  The  justices  dis- 
charged the  respondent.  Held,  that  the 
respondent  was  only  exempt  under  the 
Hawkers  Act,  1888,  from  having  to  take 
out  an  Excise  licence,  and  that  ho  was 
liable  to  the  penalty  provided  under  the 
Bolton  Improvement  Acts  for  hawking 
fish  without  hanng  first  obtained  a  licence 
from  the  corporation,  and  should  have  been 
convicted,  [Openshaw  v.  Oakeley.  May, 
1889.    Q.  B.  Uiv.)    671. 

HIGHWAY. 

Non-repair — Indictm ent — Wall  supporting 
highway  out  of  repair — Liability  to  repair 


rations  tenuroe  not  pleaded — Rejection  of 
evidence  of  repairs  by  individucds — Recep- 
tion of  evidence' of  previous  conviction  of 
defendants  for  non-repair  of  another  high- 
way.— Where  a  highway  is  supported  by  a 
wall,  and  such  waU  becomes  dangerous  by 
reason  of  non-repair,  the  inhabitant-s  of  the 
place  in  which  such  highway  is  situate,  if 
liable  to  repair  the  highway,  caubeconTicted 
upon  an  indictment  for  non-repair,  it  beinff 
a  question  for  the  jury  whether  the  wall 
forms  part  of  the  highway  or  not.  Evidence 
of  repairs  to  a  highway  by  the  owners  of 
the  adjoining  lauds  is  inadmissible  i^Mm 
an  indictment  against  the  inhabitants  of 
the  place  in  whicn  such  highway  is  situate, 
unless  liability  on  the  part  of  snch  owners 
to  repair  the  highway  in  question,  ratiaue 
tenuroR,  has  been  specially  jpleaded.  Eri- 
dence  of  a  previous  conviction  of  the  in- 
habitants 01  a  particular  district  in  a  parish 
for  the  non-repair  of  one  of  the  highways 
in  such  district  is  admissible  to  prove  that 
the  district  b  liable  by  immemorial  costom 
to  repair  all  the  highways  within  its  limits, 
for  the  repair  of  which  the  inhabitants  of 
the  whole  common  law  parish  would  be 
otherwise  prima  facie  liable.  (Reg.  v.  The 
Inhabitants  of  the  District  of  Lordstnerc. 
May,  1886.    0.  C.  R.)    65. 

Non-repair — Indictment  of  urban  sanitary 
authority— Highway  Act,  1835  (5  J^  6  WiU. 
4,  c.  50).  ss.  94,  db—Public  HeaUh  Act, 
1875  (38  ^  39  Vict.  c.  55).  s.  144.— Neither 
the  Public  Health  Act,  1875.  nor  any  of 
the  existing  Acts,  render  an  urban  sanitary 
authority  indictable  at  common  law  for 
neglecting  the  duties  conferred  upon  them 
either  as  surveyors  of  highways  within 
their  district  or  as  inhabitants  in  vestry 
assembled  of  any  parish  within  their  dis- 
trict by  reason  of  sect.  144  of  the  Public 
Health  Act,  1875:  But,  qucere  whether 
their  liability  to  repair  a  highway  within 
their  district  may  not  bo  established  upon 
an  indictment  prepared  according  to  tho 
provisions  of  sect.  95  of  the  Highway  Act, 
1835,  after  the  preliminary  steps  required 
by  sect.  94  of  that  Act  have  been  taken. 
(Reg.  V.  Mayor  and  CorporcUion  of  Poole. 
July,  1887.    Q.  B.  Div.)    323. 

Non-repair — Indictment  of  urban  Banitary 
authority — Highways  and  Locomotives 
Act,  1878  (41  i  42  Vict.  c.  77),  s.  10.— The 
Highways  and  Locomotives  Act,  1878, 
creates  a  new  mode  of  testing  the  liability 
of  the  authority  responsible  for  the  repair 
of  highways,  instead  of  the  old  proceaurd 
by  indictment  against  the  parish,  and  an 
indictment  for  non-repair  of  a  highway  will 
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lie  agaittst  an  urban  sanitary  authority  act- 
ing as  the  highway  authority  by  virtue  of 
sect.  10  of  that  Act.  (Beg.  v.  Mayor  of 
Wakefield,  April,  1888.   Q.  B.  Div.)    439. 

Obstkuction,  Lsyel  Geossino  on 
Railway. 

(See  Malicious  Injury  to  Property.) 

Obstruction — PersoiM  walking  abreast  on 
footpath  of  street — Annoying  passengers 
iherebyi  and  causing  them  to  leave  foot- 
path— Conviction  for  obstruction — Towns 
Police  Clauses  Act,  1847  (10  Jt  11  Vict  c. 
89),  s,  28. — Three  defendants  were  con- 
victed by  the  defendant  justices,  under 
sect.  28  of  the  Towns  Police  Clauses  Act, 
1847,  for  obstructing  passengers  in  a  public 
street,  and  unlawfully  preventing  persons 
passing  there.  It  appeared  by  the  evidence 
of  a  police-constable  that  the  three  defen- 
dants were  standing,  with  three  or  four 
other  persons,  on  the  pavement,  blocking 
up  the  same.  Several  persons  had  to  leave 
the  footpath  and  go  into  the  road  in  order 
to  pass.  The  constable  spoke  to  the 
defendants,  and  asked  them  to  move  oft. 
They  then  walked  up  the  street,  all  three 
abreast,  causing  passengers  who  met  them 
to  leave  the  footpatli  and  go  into  the  road. 
Again,  later  in  tne  evening,  the  constable 
saw  the  three  defendants  walk  up  and 
down  the  street  several  times.  Two  ladies 
were  turned  oH  the  footpath,  and  one  lady 
said,  "I  wonder  the  police  do  not  put  a 
stop  to  this,"  but  otherwise  no  comDiaints 
were  made,  and  no  persons  were  called  to 

Srove  that  they  had  been  impeded  by  the 
efendants,  nor  could  the  names  of  any 
persons  so  obstructed  be  given  by  the  wit- 
nesses for  the  prosecution.  Sect.  28  of  the 
Act  provides  that  "  Every  person  who  by 
means  of  any  cart,  carriage,  sledge,  truck, 
or  barrow,  or  any  animal,  or  other  means, 
wilfully  interrupts  any  public  crossing,  or 
wilfuUy  causes  any  obstruction  in  any 
public  footpath,  or  other  public  thorough- 
lare,"  shall  be  guilty  of  an  offence  under 
the  Act,  and  liable  to  a  penalty : — Held 
(making  absolute  a  rule  for  a  certiorari), 
that  the  conviction  was  wrong,  and  could 
not  be  sustained.  (Beg.  v.  Long  and 
another.    May,  1888.     Q.  B.  IKv.)    442. 

Obstruction — Prosecution  by  police — Appli- 
cation of  General  Act  to  Metropolis — 5  &  6 
Will.  4,  c.  50,  s.  72. — A  person,  by  singing 
hymns,  occasioned  a  crowd  to  assemble, 
and  thereby  obstructed  a  certain  highway 
within  the  metropolitan  police  district. 
An  information  was  accordingly  preferred 
against  him  by  an  inspector  of  police,  under 
aect.  72  of  the  Highway  Act.    Held,  that  a 


I  prosecution  under  sect.  72  of  the  Act  might 
oe  initiated  by  anyone,  and  therefore  that  the 
proceedings  taken  by  the  police  were  valid. 
Held  also  (reversing  the  decision  of  the 
magistrate,  who  had  dismissed  the  sum- 
mons), that  the  provisions  of  sect.  72  of 
the  Highway  Act  were  applicable  to  high- 
ways within  the  metropolitan  area.  {Back 
Y.Holmes.  April,  1887.   Q.  B.  Div.)  263. 

Bbpaib  ov  Bridge. 
(See  Bridge.) 

Wilj^l  obstvuctionr-'Obstruction  of  part  of 
highway  only — Highway  Act,  1835  (3  <£  4 
WiM.  4s,  0.  50),  s.  72.^-The  respondent  was 
summoned  undQr  the  72nd  section  of  the 
Highway  Act,  1835,  for  "  wilfully  obstruct- 
ing the  free  passage  "  of  a  highway.  It 
was  proved  that  ne  stood  on  a  chair  in 
the  highway  and  addressed  a  large  crowd 
of  persons  who  had  collected  round  him. 
There  was  space  for  vehicles  and  foot- 
passengers  to  pass  to  and  fro  outside  the 
crowd,  but  to  have  attempted  to  have 
walked  or  driven  across  that  part  where 
the  appellant  and  the  crowd  were  stationed 
would  have  been  attended  with  incon- 
venience and  danger  : — Held,  that  the 
appellant  was  guilty  of  wilful  obstruction 
of  the  free  passage  of  the  highway  within 
sect.  72.  {Homer  v.  Cadman.  March, 
1886.    Q.B.  Biv.)    51. 

HUSBAND  AND  WIPE. 

E^band  convicted  of  an  aggravated  assault 
^Amount  of  fine— 2i  &  25  Vict.  c.  100,  ss. 
42,  43 — Order  for  separation  and  main- 
tenance— Husband's  evidence  tendered  and 
refused — Appeal — Matrimonial  Causes 
Act,  1878  (41  Vict.  c.  19)—Affidavit8  filed 
by  and  on  behalf  of  husband— Inadmissi- 
bility— Appeal  dismissed. — If  the  magis- 
trates who  hear  a  summons  by  a  wife  find 
that  her  husband  has  been  guilty  of  an 
aggravated  assault  upon  her  under  sect.  43 
01  the  Act,  they  may  yet  impose  only  such 
a  penalty  as  might  be  inflicted  upon  a  con- 
viction under  sect.  42,  and  may  proceed 
without  hearing  any  evidence  on  behalf  of 
the  husband  to  make  an  order  under  the 
Matrimonial  Causes  Act,  1878  (41  Yict.  c. 
19),  giving  the  wife  the  protection  that 
she  would  be  entitled  t>o  upon  a  decree  for 
judicial  separation,  and  may  further  order 
the  husband  to  provide  for  his  wife's  main- 
tenance. It  is  not  the  intention  of  the 
Legislature  or  the  meaning  of  the  statute 
that  there  should  be  two  separate  hearings. 
Upon  an  appeal  from  sucn  an  order  of 
iustices  under  sect.  4  of  the  Matrimonial 
Causes  Act,  1878,  to  the  Probate,  Divorce, 
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and  Admiralty  Diyision,  the  Court  declined 
to  enter  upon  matters  touching  the  merits 
of  the  case,  or  to  receive  affidavits  filed  by 
or  on  behalf  of  the  husband  with  the  view 
of  inducing  the  court  to  review  the  justices* 
decision  upon  the  facts.  {Be  William 
Powell;  Powell  v.  Powell  July,  1888. 
Butt,  J.)    722. 

Libel — Criminal  proceedings  by  wife  against 
husband  —  Married  Wom^nCs  Property 
Acts,  1870, 1882,  1884  (33  ^  34  Vint  c.  93; 
45  <&  46  Vict.  c.  75 ;  47  <fe  48  VicL  c,  14).— 
The  Married  Women's  Property  Acts  do 
not  enable  a  married  women  to  take 
criminal  proceedings  against  her  husband 
for  defamatory  libel.  (Beg,  v.  The  Lord 
Mayor  of  London,  April,  1886.  Q.  B. 
Div.)    81. 

Validity  op   Marriaqe — ^Publication 

OF  Banns. 

(See  Bigamy,) 

IMMORALITY. 

Inciting  to  Commission  of  Act«  of — ^Form  of 
Indictment,  545. 

IMPRISONMEira. 

Altebnatite  Punishment. 

(See  Justices*  Jurisdiction,) 

Commenceinent  of  period  of  detention — 
Time  from  which  sentence  runs — Governor 
of  prison — Prisons  Acts,  1865  (28  &  29 
Vict.  c.  126)  and  1877  (40  &41  Vict.  c.21). 
— ^The  plaintiff,  who  had  been  sentenced  by 
the  magistrates  at  Rochdale,  on  the  24th 
day  of  Au^st,  to  a  term  of  imprisonment 
for  seven  days,  sued  the  defendant,  the 
governor  of  Strangeways  prison,  for  false 
imprisonment.  The  plaintiff  was  taken  into 
custody  at  Rochdale  on  the  24th  day  of 
August,  and  was  received  into  the  defen- 
dant's custody  on  the  25th  day  of  August 
under  a  warrant  of  commitment  addressed 
to  the  defendant,  which  ordered  "  that  the 
plaintiff  be  imprisoned  in  Her  Majesty's 
prison  at  Strangeways,  and  there  kept  for 
the  space  of  seven  days."  The  plaintiff 
was  released  on  the  1st  day  of  September : 
Held,  that  the  terms  of  the  warrant  pro- 
tected the  defendant,  and  that  he  was 
justified  in  detaining  the  plaintiff  in 
custodv  for  seven  days  from  the  time 
when  he  was  received  into  the  prison. 
{Henderson v.  Preston.  June,  1888.  Q.  B. 
Div.)    445. 

Criminal  prisoner — Committal  to  prison  of 
unqualified  person  acting  as  solicitor — 
Misdemeanant  of  the  first  division-S  & 
7  Viet.  e.  73,  ss.  2,  32 ;  23  *  24  Vict.  c.  127, 


8.  26;  28  &  29  Vict.  e.  126.  w.  4,  67;  40  * 
41  Vict.  c.  21,  8.  41. — ^A  person  who  is 
committed  to  prison  under  6  &  7  Vict.  c. 
73,  s.  32,  and  23  ife  24  Vict.  c.  127,  s.  26, 
for  acting  as  a  solicitor  while  being  un- 
qualified, is  not  a  criminal  prisoner  or  a 
person  convicted  of  crime  within^  2d  &  29 
Vict.  c.  124,  s.  4,  so  88  to  be  subjected  to 
the  treatment  resulting  from  being  placed 
on  the  criminal  side  of  the  prison.  Such 
person  is  committed  to  prison  under  a  rule 
or  order  of  the  High  Court  of  Justice 
within  the  meaning  of  40  &  41  Vict,  c.  21, 
s.  41,  which  provides  that  a  person  so  im- 
prisoned shall  be  treated  as  a  misdemean- 
ant of  the  first  division  within  the  meaning 
of  28  &  29  Vict.  c.  126,  s.  67.  (Osborne  v. 
Mihnan.    July,  1886.    Denman,  J.)     138. 

Second    Offence — Pbevious    Convic- 
tion UNDE&  Different  Statute. 

(See  Licensing  Acts,) 

INDECENT  ASSAULT. 

Admibbibilitt  of  Etidencb  Not 
ON  Oath. 

(See  Evidence.) 

Form  of  Indictment,  398. 

INDICTMENT. 

Forms  of. 

(See   Forms,) 

Generality. 

(See  Bribery.) 

Proprietor,  &c.,  of  Newspaper. 

(See  Libel) 

Separate  Charges  in. 

(See  Embezzlement,) 

Sufficiency. 

(See  Fraudulent  Debtor  and  Perjury.) 

INLAND  REVENUE. 

Excise  —  Conviction  —  Practice — Appeal  — 
Procedure  under  Summary  Jurisdidum 
Acts-^7  &  8  Geo,  4,  c.  53,  s.  83—42  &  43 
Vict,  c,  49, 8. 31-^7  &  48  Vict  c.  43, «.  6.— 
The  applicant  had  been  convicted  of  aa 
offence  against  7  &  8  Geo.  4,  c.  53  (an  Act  to 
consolidate  and  amend  the  law  relating  to 
the  collection  and  management  of  the 
revenue  of  Excise),  by  which  Act  (sect.  83) 
no  appeal  is  allowed  against  a  conviction, 
unless  the  appellant  shall,  at  and  imme- 
diately upon  the  giving  of  the  judgment 
appealed  against,  give  notice  in  writing  to 
the  justices  from  whose  judgment  sucli 
appeal  shall  be  made,  and  also  to  the 
adverse  party.    The  applicant  gave  notice 
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of  appeal  witlim  four  days  after  his  convic- 
tion. The  josticee  in  qnarter  sessions 
declined  to  hear  the  appeal,  on  the  ground 
that  the  appellant  had  not  given  notice  of 
appeal  *'at  and  immediatelv  upon  the 
giving  of  the  judgment  appealed  against." 
The  applicant  obtained  a  rule  nisi  for  a 
fnandamua  to  the  justices  to  hear  and 
determine  his  appeal.  Held,  making  the 
rale  absolute  for  a  mandamus,  that  the 
effect  of  sect.  6  of  the  Summary  Jurisdic- 
tion Act,  1884,  is  to  get  rid  of  all  procedure 
in  appeals  from  courts  of  summary  juris- 
diction other  than  that  provided  by  the 
SummaiT  Jurisdiction  Acts,  and  that  the 
notice  of  appeal  was  sufficient,  as  having 
been  given  within  the  time  prescribed  by 
the  Summary  Jurisdiction  Act,  1879. 
[Beg.  v.  The  Justices  of  Glamorganshire. 
April,  1889.    Q.  B.  Div.)    593. 

Excise — Dilution  of  heer  by  retailer — 
Adding  weak  heer  to  strong  heer — 
Customs  and  Inland  Revenue  Act^  1885 — 
48  <l  49  Vict  c.  51,  «.  8.— The  appeUant 
was  a  retail  dealer  in  beer,  and  had  in  his 
cellar  a  puncheon  containing  seventy-two 
gallons  of  beer,  purchased  of  Barclay  and 
Co.,  and  a  barrel  of  small  beer  purchased 
of  another  brewer.  Barclay's  oeer  con- 
tained 10*30  of  proof  spirit,  and  the  other 
beer  contained  4'62  of  proof  spirit.  The 
appellant  took  nineteen  and  a  half  gallons 
out  of  Barclay's  puncheon,  and  took 
eighteen  gallons  of  the  small  beer  and 
poured  them  with  a  gallon  of  finings  into 
the  puncheon  of  Barclay's  beer.  The  beer 
in  tne  puncheon  then  contained  8*56  of 
proof  spirit.  The  appellant  was  prosecuted 
for  diluting  the  beer  under  sect.  8  (2)  of 
48  &  49  Vict,  c.  51,  which  pro^ddes  that 
"  a  dealer  in  or  retailer  of  beer  shall  not 
adulterate  or  dilute  beer,  or  add  any 
matter  or  thing  thereto  (except  finings  for 
the  purpose  of  clarification),  and  any  beer 
found  to  be  adulterated  or  diluted,  or 
mixed  with  any  matter  or  thing  (except 
finings)  in  the  possession  of  a  dealer  in, 
or  retailer  of,  beer  shall  be  forfeited  and 
he  shall  incur  a  fine  of  fifty  pounds." 
The  appellant  was  convicted,  and  appealed 
by  way  of  a  case  stated : — Held,  on  appeal, 
tnat  the  conviction  was  right,  and  that  the 
adding  of  the  weak  beer  to  the  strong  was 
a  dilution  of  the  latt«r  within  the  meanuig 
of  sub-sect.  2  of  sect.  8  of  the  Cust'bms  and 
Inlimd  Revenue  Act,  1885.  [Crofts  v. 
Taylor.    August,  1887.    Q.  B.  Div.)    294. 

Summary  jurisdiction  of  metropolitan  police 
magistrate  —  Excise  penalty — "  Recovery 
of  any  penalty  imposed  hy  any  Act  or 


Acts  relating  to  the  revenue  of  Excise  "— 
Customs  and  Inland  Revenue  Act,  1877—* 
Mandamus — 7  &  8  Oeo.  4,  c.  53,  ss.  1,  3, 
57,  65—15  A  16  Vict.  c.  61,  s.  1-.50  &  51 
Vict.  c.  15, 8. 14. — The  proper  construction 
of  the  words  **for  the  recovery  of  any 
penalty  imposed  by  any  Act  or  Acts 
relating  to  tne  revenue  of  Excise  .  .  . 
any  information  thereufion,  may  be  ex- 
hibited, heard,  adjudged,  and  determined 
.  .  .  before  any  metropolitan  police 
magistrate,"  in  sect.  1  of  15  &  16  Vict, 
c.  61  (which  confers  upon  metropolitan 
police  magistrates  concurrent  summary 
jurisdiction  with  the  Commissioners  of 
Inland  Revenue  in  excise  offences  arising 
within  the  limits  of  the  chief  office  in 
London),  does  not  limit  the  jurisdiction  of 
a  metropolitan  police  magistrate  to  the 
recovery  of  penalties  imposed  by  previous 
Acts  of  Parliament,  but  extends  to  the 
recovery  of  penalties  to  be  imposed  by 
revenue  Acts  to  be  passed  in  the  future; 
therefore  a  metropolitan  police  magistrate 
is  bound  to  hear  and  determine  the  matter 
of  an  information  for  the  recovery  of  an 
excise  penalty  imposed  by  an  Act  passed 
subseqnentlv  to  the  Act  of  15  &  16  Vict, 
c.  61,  though  it  does  not  in  specific  words 
confer  upon  him  summary  jurisdiction  in 
respect  of  the  recovery  of  such  excise 
penalty.  {Reg.  v.  Ingham,  April,  1888. 
Q.  B.Div.)    505. 

JUSTICES'  JURISDICTION. 

(See  Assault.) 

Application  for  Search  Warrant 
AND  Warrant  for  Arrebt — Function 
OF   Magistrate. 

(See  Malicious  Prosecution.) 

Application  for  Special  Case. 

(See  Appeal.) 

-  Case  Stated  bt  Justices. 

(See  Practice.) 

Claim  of  Right. 

(See  Malicious  Injury  to  Property.) 

Conviction  in  absence  of  person  charged^' 
Adjournment  in  absence  of  person  charged. 
— Where  a  defendant,  having  appeared  in 
answer  to  a  summons  before  justices  at 
petty  sessions,  during  the  hearing  of  the 
case  forcibly  leaves  tlie  court,  the  justices 
may  adjourn,  and  at  the  adjourned  sitting 
of  the  court.,  if  the  defendant  do  not  appear, 
may,  in  his  absence,  convict  him  of  the 
offence  with  the  commission  of  which  he 
is  charged.  [Reg.  v.  The  Justices  of 
Carrick-on-Suir.  Feb.,  1889.  Q.  B, 
Div.  Ir.)    571. 


cxxii 


XNPEX. 


DiSMisaiLL  OF  Charge  fob  Want  of 

Etidence. 

(See  Vexatious  Indictments  Act.) 

Duties  of  Maoistbates  where   Biot 
Apprehended. 

(See  Biot.) 
First     Offence  —  Prior     Conviction 

PROVED,  but  not  ALLEGED  IN  SUMMONS. 

(See  Practice.) 

Form  of  order  of— Jurisdiction  muat  appear 
on  face  of  order — Dead  body  cast  on  snore 
— Burial  esopenses — Order  for  payment  by 
county  treasurer — 48  Oeo,  3,  c.  75 ;  49  Vict, 
c.  20. — By  48  Geo.  3,  c.  75,  as  ameuded  by 
49  Yict.  c.  20,  the  chnrchwardens  and 
overseers  of  the  poor  of  any  place  where 
any  dead  human  hiodv  is  east  on  shore  from 
any  tidal  or  navigable  waters  are  required 
to  remove  and  inter  tho  same.  By  sect.  5 
all  the  necessary  expenses  are  to  be  paid  by 
the  churchwardens  and  overseers ;  and  by 
sect.  6  any  justice  for  the  county  or  place 
in  which  the  body  shall  have  been  removed 
and  buried,  may  direct  the  treasurer  of  the 
county  to  reimburse  the  churchwardens 
and  overseers  such  expenses.  One  of  the 
metropolitan  police  magistrates  sitting  at 
Woolwich  made  an  order,  in  which,  after 
stating  that  he  had  inquired  into  the 
expenses  incurred  by  the  churchwardens  of 
"Woolwich  by  reason  of  a  dead  human  body 
having  been  found  in  the  river  Thames 
within  the  parish  of  Woolwich,  he  directed 
the  treasurer  of  the  county  of  Kent  to  pay 
to  the  churchwardens  such  expenses, 
**  according  to  an  Act  passed  in  the  forty- 
eighth  year  of  the  reign  of  His  late  Majesty 
King  George  3,  c.  75,  as  amended  by  44 
Vict.  c.  20":— Held,  that  the  order  was 
bad,  as  it  did  not  show  on  the  face  of  it 
that  the  magistrate  had  jurisdiction  to 
make  it.  (Beg.  v.  The  Treasurer  of  the 
County  of  Kent.  Feb.,  1889.  Q.  B.  Div.) 
583. 

Inquiry  commenced  by  one  and  completed 
by  another  magistrate — Jurisdiction  to 
commit  —  Extradition  —  Nationality  — 
Appeal  from  m^agistrate^s  decision.  Extra- 
dition  Act,  1870  (33  &  34  Vict.  c.  52), «.  9.— 
The  committal  of  a  prisoner  for  trial  being 
a  judicial  decision,  evidence  must  be  given 
before  the  committing  magistrate  of  a 
primA  facie  case  against  tho  accused. 
Where,  therefore,  an  inquiry  is  commenced 
by  ono  magistrate  and  completed  by 
another,  the  second  magistrate  cannot 
commit  upon  evidenco  eiven  before  the 
first.  An  appeal  lies  to  the  Qneen^s  Bench 
Division  from  the  decision  of  a  magistrate 


on  a  question  of  fact  which  is  cardinal  to 
the  jurisdiction,  but  collateral  to  the  anb- 
ject  of  inquiry,  as,  for  instance,  from  a 
decision  that  an  accused  person  against 
whom  an  extradition  order  is  sought  is  not 
a  "native-bom"  British  subject  within  the 
exemption  contained  in  the  Extrmditioii 
Treaty  between  Great  Britain  and  France. 
(Be  QueHn.  Nov.,  1888.    Q.  B.  Div.)  596. 

Justices,  of  one  petty  sessional  division 
trying  offence  committed  in  another 
division  of  ^  sams  county — 9  Geo.  4,  c.  43, 
«.  6. — The  jurisdiction  of  justices  to  hear 
charges  of  indictable  offences  committed 
withm  the  county  for  which  they  an 
appointed,  and  to  commit  the  offenders  for 
trial,  is  not  restricted  by  9  Geo.  4»  c.  43,  s. 
6,  to  offences  committed  within  or  near  to 
the  petty  sessional  division  in  and  for 
whicn  such  justices  of  the  peace  nsoally 
act.  {Beg.  v.  Beckley  and  others.  Dee., 
1887.    CO.  R.)    331. 

Metropolitan  Police  Magistrate. 
(See  Highway  and  Inland  Bevenue.) 

Freliminary  inmiiry — Cross-examinaium  hy 
defendants*  solicitor — Discretion  of  justices 
to  prohibit — Summary  Jurisduium  Aet^ 
1884  (47  A  48  Viet.  c.  43),  *.  7.— Certain 
justices  at  a  preliminary  inquiry  into  an 
alleged  case  of  highway  robbery  declined 
to  permit  the  soHcitor  representing  the 
prisoners  to  cross-examine  the  witnesses 
for  the  prosecution,  believing  that  they 
possessed  a  discretionary  power  in  the 
matter.  Sect.  7  of  the  Summary  Jmiadic- 
tion  Act,  1884f  provides  that  the  espreasion 
"  court  of  summary  jurisdiction  "  in  sect. 
50  of  the  Summary  Jurisdiction  Act,  1879, 
shall  include  justices,  a  justice  or  magis- 
trate, whether  acting  under  the  Summary 
Jurisdiction  Acts,  or  any  of  them,  or  onder 
any  other  Act.  or  by  virtue  of  his  or  their 
commission  or  by  tho  common  law : — ^Held, 
that  the  justices  had  no  discretion  to 
prohibit  the  solicitor  to  the  prisoners  from 
cross-examining  the  witnesses  for  the 
prosecution,  and  that  the  right  to  cross- 
examine  is  absolute  both  under  the  Snmmaiy 
Jurisdiction  Acts  and  by  the  common  law. 
Qucere,  as  to  the  course  to  be  adopted  when 
justices  have  prohibited  cross-examination. 
{Beg.  V.  Grifiths  and  another,  Jan.,  1886. 
Pollock,  B.)    46. 

Summary  conviction — Penalty — Imprison- 
ment with  hard  labour — Alternative 
punishments — Summary  Jurisdiction  Ad, 
1879  (42  &  43  Vict.  c.  49),  s.  5~Crii»tikii 
Law  Amendment  Act,  1885  {4S  &  4Q  Viet, 
c.  69),  s.  13. — Quosre,  whether  a  statute 
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irliich  ftutborises  the  punisbment  of  an 
ofEence  with  a  penalty,  or,  in  the  discretion 
of  the  court,  with  imprisonment  with  or 
without  hard  labour,  is  an  Act  which 
authorises  the  punishment  of  imprisonment 
with  hard  labour  within  the  meaning  of 
the  exceptions  in  sect.  5  of  the  Summary 
Jurisdiction  Act,  1879.  Beg.  v.  Justices  of 
Tynemouth  (16  Cox  C.  C.  74 ;  54  L.  T. 
Rep.  N.  S.  386;  16  Q.  B.  DiV.  647) 
not  followed.  (Beg.  v.  TurnhuU  and 
another,  Justices  of  Tynemouth.  July, 
1886.    Q.B.Div.)    110. 

Refusal  hy  justices  to  grant  summons  for 
indictable  offence — Application  for  rule 
under  11  A  12  Viet.  c.  44,  s.  5— -Ban4  fide 
exercise  of  discretion  by  justices — Bight  of 
public  meeting  in  Trafalgar-square — 53 
Geo.  3,  c.  la— 17  &  18  Vict.  c.  60.— Upon  a 
motion  for  a  rule,  under  11  &  12  Yict.  c. 
44,  8.  5,  to  compel  a  magistrate  to  hear  and 
determine  an  application  for  a  summons 
for  an  indictable  offence :  Held,  that 
where  a  magistrate  has  bond  Ude  exercised 
his  discretion,  and  refused  to  grant  such 
summons,  in  such  a  case  the  court  have  no 
jurisdiction  to  compel  the  magistrate  to 
review  his  decision,  or  to  order  him  to 
exercise  his  discretion  in  any  particular 
way.  Semble,  that  there  is  no  right  of 
public  meeting  in  Trafalgar-square,  the 
care,  control,  management,  and  regulation 
of  the  said  square  being  vested  in  the 
Commissioners  of  Her  Majesty's  Works 
and  Buildings.  (Ex  parte  Lewis.  June, 
1888.    Q.B.Div.)    449. 

Summary  conviction  by  justices — Penalty — 
Imprisonment  with  hard  labour — Alterna- 
tive— Summary  Jurisdiction  Act,  1879 
(42  &  43  Vict.  c.  49),  s.  5— Criminal  Law 
Amendment  Act,  1845  (48  &  49  Vict.  c.  69), 
s.  13. — ^Upon  the  true  construction  of  sect. 
5  of  the  Summary  Jurisdiction  Act,  1879, 
where  an  Act  upon  which  a  conviction  is 
founded  authorises  the  punishment  of 
imprisonment  with  hard  labour  for  an 
offence,  the  justices  have  jurisdiction  to 
order  a  prisoner  summarily  convicted  of 
such  offence  to  pay  a  penalty,  or  in  the 
alternative  to  undergo  a  term  of  imprison- 
ment with  hard  labour.  (Beg.  v.  Justices 
of  Tynemouth.  Feb.,  1886.  Q.  B.  Div.) 
74. 

LARCENY. 

Automatic  box  containing  cigarettes — Ciga- 
rette  lawfully  obtainable  by  dropping  a 
penny  into  box — Obtaining  cigarette  by 
m^ans  of  a  brass  disc  of  no  value. — ^Against 
the  wall  of  a  public  passage  was  fixed  what 


is  known  as  an  "automatic  box,"  the 
property  of  a  company.  In  such  box  was 
a  slit  of  sufficient  size  to  admit  a  penny 
piece,  and  in  the  centre  of  one  of  its  sides 
was  a  projecting  button  or  knob.  The  box 
was  so  constnicted  that  upon  a  penny  mece 
being  dropped  into  the  slit  and  the  Knob 
being  pushed  in,  a  cigarette  would  be 
ejected  from  the  box  on  to  a  ledge  which 
projected  from  it.  Upon  the  box  were  the 
following  inscriptions :  "  Only  pennies,  not 
halfpennies ; "  *'  To  obtain  an  Egyptian 
Beauties  cigarette  place  a  penny  in  the  box 
and  push  uie  knob  as  far  as  it  will  go." 
The  prisoners  went  to  the  entrance  of  the 
passage,  and  one  of  them  dropped  into  the 
slit  in  the  box  a  brass  disc,  aoout  the  size 
and  shape  of  a  penny,  and  thereby  obtained 
a  cigarette,  which  he  took  to  the  other 
prisoners : — Held,  that  the  prisoners  were 
guilty  of  larceny.  (Beg.  v.  Hands  and 
others.    March,  1887.    C.  C.  R.)    188. 

Money  given  by  mistake — Innocent  receipt — 
Mutual  mistake — Animus  furandi  on 
first  ascertaining  m,istake — Felonious 
taking— 2^  &  25  Vict.  c.  96,  s.  3.— 
A.  was  indicted  for  larceny  under  the 
following  circumstances — K.,  intending  to 
lend  A.  a  shilling,  handed  him  a  sovereign, 
believing  it  to  be  a  shilling.  A.,  when  he 
received  the  sovereign,  believed  it  to  be  a 
shilling,  and  did  not  know  until  subse- 
quently that  it  was  not  a  shilling.  Imme- 
diately A.  became  awaro  that  it  was  a 
sovereign,  and  although  he  knew  that  K. 
had  not  intended  to  paH  with  the  posses- 
sion of  a  sovereign,  but  only  with  the  pos- 
session of  a  shilling,  and  although  he  could 
easily  have  returned  the  sovereign  to  K., 
f  raudulentbr  appropriated  it  to  his  own  use. 
Held  (per  Lord  Coleridge,  C.J.,  Grove  and 
Denman,  JJ.,  Pollock  and  Huddleston, 
BB.,  Hawkins  and  Cave,  JJ.),  that  the 
taking  was  not  complete  when  the  sovereign 
was  handed  to  A.,  and  that  there  being  an 
animus  furandi  on  his  part  at  the  time 
when  the  taking  was  completed  by  his 
becoming  aware  of  what  it  was  which  he 
had  received,  he  was  guilty  of  larceny  at 
common  law.  Held  (per  Field,  Manisty, 
Stephen,  Smith,  Day,  and  Wills,  J  J.),  that 
the  taking  wtxs  complete  at  the  time  when 
K.  handed  the  sovereign  to  A.,  and,  there- 
fore, as  at  that  time  there  was  not  any 
animus  furandi  on  A.'s  part,  he  was  not 
guilty  of  larceny  at  common  law.  Held, 
further,  by  a  majority  of  the  court,  that  A. 
was  not  guilty  of  larceny  as  a  bailee  within 
24  &  25  Vict.  c.  96,  s.  3.  (Beg.  v.  Ashwell 
Dec.  1885.    C.  C.  R.)    L 
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Money  given  hy  mistake — Innocent  receipt — 
Mutual  mistake — Animus  furandi  on 
ascertaining  mistake — Felonious  taking. 
— ^Where  money  or  goods  have  been  inno- 
cently received,  a  subsequent  fraudulent 
appropriation  will  not  render  the  receiver 
guilty  of  larceny,  the  decision  in  Beg.  v. 
Ashwell  (16  Cox  0.  C,  1 ;  53  L.  T.  Rep. 
N.  S.  773)  not  being  an  authority  to  the 
contrary.  {Bsg,  v.  Flowers,  Feb.,  1886. 
C.  C  R.)    33. 

OsDSB  FOB  Restitution — Pbopbbty 

Sold. 

(See  Order  for  Bestitution,) 

Taking  invito  domino — Bet  with  welsher — 
Property  in  money  deposited — Larceny  hy 
trick. — Where  money  is  deposited  by  a 
person  upon  making  a  bet  with  another, 
and  the  person  who  received  the  money  is 
charged  with  stealing  it,  it  is  a  question 
for  the  jury,  whether,  at  the  time  tlie 
money  was  deposited,  there  was  an  inten- 
tion on  the  part  of  the  receiver  not  to 
return  such  money  to  the  nerson  who  made 
the  bet  whatever  the  result  of  the  subject- 
matter  of  the  bet  might  be;  and  if  the  jury 
are  satisfied  that  there  was  such  an  inten- 
tion on  the  part  of  the  receiver,  they  will  be 
justified  in  convicting  him  of  larceny. 
For,  although  the  owner  of  the  money 
voluntarily  parted  with  its  possession,  the 
property  in  the  money  did  not  pass,  he  only 
having  handed  it  over  on  the  assumption 
that  the  transaction  was  a  boni  fide  b^t, 
and  never  ha  ring  intended  to  part  with 
the  property  in  it,  except  in  the  case  of  his 
losing  the  bet.  {Beg.  v.  Buckmaster. 
Dec,  1887.    0.  C.  R.)    339. 

LARCENY  BY  BAILEE. 

Fraudulent  conversion — Evidence  of  intent — 
Fledging  of  watches  deposited  with  bailee 
fw  repair— 24i  &  25  Vict.  c.  26,  s.  3.— 
Prisoner,  a  travelling  watchmaker,  on  two 
separate  occasions  received  from  different 
persons  watches  wliich  he  was  to  repair. 
One  of  the  watches  was  pledged  by  the 
prisoner  in  November,  1886,  and  the  other 
before  Christmas  in  that  year.  Upon 
pledging  the  first  watch  the  prisoner  stated 
that  he  only  wanted  the  money  for  which 
he  pledged  it  temporarily.  And  upon 
pledging  the  second  watch,  he  requested 
the  person  with  whom  ho  pledged  it  not  to 
part  with  it,  as  it  was  not  his  property. 
Upon  an  indictment  under  24  &  25  Yict. 
c.  26,  8.  3,  for  the  fraudulent  conversion  of 
the  watches  by  the  prisoner  while  a  bailee 
thereof :  Held,  that  there  was  some 
evidence  of  a  fraudulent  conversion,  i.e., 


an  intention  on  the  ]>art  of  the  prisoner  to 
deprive  the  prosecutors  permanently  of 
their  property,  there  being  no  eTi<Ieiice 
that  any  effort  had  been  made  by  the 
prisoner  to  redeem  the  watches ;  and  he 
never  having  shown  any  intention  beyond 
the  statements  referred  to  of  so  doin>^. 
(Beg.  v.  Wynn.  June,  1887.  0.  C.  B,.) 
231. 

LIBEL. 

CbIMINAL    PBaCESDINOS     BT    WiFS 

AQAiNST  Husband. 
i,Soe  Husband  and  Wife.) 

Indictment  for  publishing  a  libel  knowing  it 
to  be  false — Conviction  for  publishing  the 
libel  simply — Whether  such  is  error  an 
the  record — Lord  CampheWs  Act  (6  Si  7 
Vict,  c.  93),  ss.  4,  5 — Non-compliance  with 
the  provisions  of  the  Vexatious  Indict- 
ments Act  (22  &  23  Vict.  c.  17.  s.  1)  as  to 
entering  into  recognisances —  Whether  such 
non-compliance  can  be  raised  on  writ  of 
error, — On  an  indictment  for  publishing  a 
defamatory  libel  knowing  the  same  to  be 
false,  the  defendant  may  be  convicted  of 
publishing  a«  defamatory  libel  simply. 
After  conviction,  the  defendant  cannot 
raise,  on  a  writ  of  error,  the  objection  that 
the  provisions  of  the  Vexations  Indictments 
Act  as  to  entering  into  recognisances,  were 
not  complied  with.  It  is  then  too  late 
to  take  the  objection.  {Boaler  v.  The 
Queen.    May,  1888.    Q.  B.  Div.)    483. 

Newspaper  libel — Indictment  of  ** proprietor, 
publisher,  editor,  or  person  responsible  for 
publication" — Sufficiency  of  fCaX  of  PvMic 
Prosecutor  —  Oenerality  —  Omission  of 
names  of  defendants — Liability  of  printers 
— Newspaper  Libel  and  Begistration  Ad, 
1881  (44  ^  45  Vict.  c.  60),  s.  3.— In  order 
to  support  an  indictment  for  unlawfully 
writing  and  publishing  a  libel  in  a  news- 
paper, it  is  necessary  that  the  fiat  of  the 
Public  Prosecutor,  required  by  sect.  3  of 
the  Newspaper  Libel  and  Registration  Act, 
1881,  should  mention  by  name  every  person 
against  whom  the  prosecution  is  authorised 
to  be  instituted  sufficiently  to  identify  him. 
Where,  therefore,  the  editor  and  manager 
of  a  newspaper,  certain  of  the  signatories 
to  the  articles  of  association  of  an  associa- 
tion in  which  the  proprietorship  of  the 
paper  was  vested,  and  the  directors  of  a 
limited  company  incorporated  under  the 
Companies  Acts,  which  company  merely 
printed  the  paper,  had  been  convicted 
of  unlawfully  writing  and  publishing  a  libel 
in  such  paper ;  and  the  fiat  of  the  Pablic 
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Prosecuior  omitted  to  mention  the  names  of 
any  of  the  defendants,  merely  authorising 
the  prosecution  of  the  "  publisher,  editor, 
or  printer"  of  the  paper :  Held  (Day  and 
Smith,  JJ.  dUsentientihus),  that  the  fiat 
ought  to  have  mentioned  the  names  of  every 
person  against  whom  the  prosecution  was 
intended  to  have  been  allowed ;  and  that  it 
is  the  duty  of  the  Public  Prosecutor  to 
ascertain  the  persons  whom  it  is  intended 
to  prosecute  before  granting  his  fiat.  Held 
(by  the  whole  Gouii),  that  sect.  3  of  the 
Newspaper  Libel  and  Registration  Act, 
1881,  does  not  authorise  the  granting  of  a 
fiat  by  the  Public  Prosecutor  in  respect  of 
the  printer  of  a  paper ;  and  that,  as  there 
was  no  evidence  that  the  directors  of  the 
company  who  printed  the  paper,  assuming 
a  prosecution  could  lie  against  them  in  any 
case,  sold  and  delivered  anything  but  the 
bulk  bf  each  issue  of  the  paper  to  the  pro- 
prietors, or  knew  of  or  saw  the  contents  of 
the  paper  which  contained  the  libel  either 
before  or  after  its  publication,  their  convic- 
tion could  not  be  supported.  Semhle :  It 
is  the  duty  of  the  Public  Prosecutor,  under 
44  <&  45  Vict.  c.  60,  s.  3,  to  a  certain  extent 
to  determine  whether  a  prosecution  shall 
be  instituted  against  particular  persons,  as 
well  as  to  determine  upon  the  character  of 
the  libel.  (Reg.  v.  Allison  and  others. 
Dec,  1888.    C.  0.  R.)    559. 

Obscene  libel — Letter  inciting  recipient  to  act 
of  immorality — Questionforjury — Verdict 
of  Quilty. — ^Upon  an  indictment  for  writing 
and  publishing  to  another  a  letter  contain- 
ing divers  false,  scandalous,  malicious,  and 
defamatory  matters  and  things  of  and  con- 
cerning such  other  person,  which  letter 
contained  a  solicitation  to  the  recipient,  a 
young  woman,  to  commit  an  act  of  im- 
morality with  the  prisoner,  and  an  offer  to 
her  of  money  in  the  event  of  the  solicitation 
bein^  acceded  to : — ^Held,  that  it  was  for 
the  jury  to  say  whether  such  letter  con- 
tained a  defamatory  libel  tending  to  asperse 
the  character  of  the  person  to  whom  it  was 
addressed  and  to  bring  her  into  contempt, 
and  calculated  also  to  provoke  a  breach  of 
the  peace ;  and  that,  as  the  sending  of  such 
a  letter  to  a  virtuous  young  woman  might 
reasonably  provoke  on  her  part  or  on  the 
part  of  those  connected  with  her  a  breach 
of  the  peace,  the  jury  having  found  the 
prisoner  guilty  must  be  t^akeu  to  have  found 
that  the  letter  contained  such  a  defamatory 
libel,  and  that  the  prisoner  was  therefore 
rightly  convicted.  Qucere,  whether  the 
writing  and  sending  to  a  person  an  indecent 
and  obscene  letter  with  intent  to  incite 
such  person  to  commit  immoral  acts  is  an 


indictable  offence ;  and  if  so,  whether  the 
sending  of  such  a  letter  by  post  to  one 
person  is  a  publication  of  such  letter, 
although  it  in  fact  is  received  by  another 
than  the  person  to  whom  it  was  addressed. 
(Beg.  V.  Adams.  Nov.,  1888.  C.  C.  R.) 
544. 

LICENSING  ACTS. 

Clvh  formed  into  a  limited  company — Sals  of 
intoxicating  liquors  by  man<iger  to  share* 
holders — "  Sale  by  retail " — The  Licensing 
Act,  1872  (35  &  36  Vict.  c.  94),  s.  3.— The 
manager  of  a  company,  formed  for  the 
purpose  of  providing  a  club-house,  hotel, 
and  other  conveniences  for  the  use  of  its 
shareholders,  cannot  be  convicted  under 
sect.  3  of  the  Licensing  Act,  1872,  for  the 
sale  at  the  club  of  intoxicating  liquors  to 
such  shareholders.  (Newell  v.  Hemingway. 
Nov.,  1888.    Q.  B.  Div.)    604, 

Intoxicating  liquor  sold  by  retail — "Selling^* 
in  properly  marked  measure  (35  &  36  Vict, 
c.  94),  8.  8. — By  sect.  8  of  the  Licensing 
Act,  1872,  "Every  person  shall  sell  aU 
intoxicating  liquor  which  is  not  sold  by 
retail  and  in  cask  or  bottle,  and  is  not  sold 
in  a  quantity  less  than  half  a  pint,  in 
measures  marked  according  to  the  imperial 
standard."  A  publican  drew  a  pint  of  beer 
for  a  customer  in  a  properly  Btamx>ed 
measure,  and  then  poured  it  into  an  un- 
stamped jug,  in  which  he  handed  it  to  the 
customer.  From  the  position  of  the 
customer  it  was  impossible  for  him  to  see 
the  bar  where  the  beer  was  drawn,  and  he 
was  not  aware  that  any  measure  had  been 
u£ed  in  drawing  it: — Held  (upholding  a 
conviction  by  the  justices),  that  the  beer 
had  not  been  sold  in  a  measure  marked 
according  to  the  imperial  standard  within 
the  meaning  of  sect.  8  of  the  Licensing 
Act,  1872.  (Addy  Y.  Blake.  AprU,  1887. 
Q.  B.  Div.)    259. 

Selling  beer  by  retail  without  licence — First 
conviction  under  4  <ft  5  Will.  4,  c.  85 — 
Second  conviction  under  35  <&  36  Vict.  c. 
94 — Fine  as  for  a  second  offence  under  35 
&  36  Vict.  c.  94 — Imprisonment — Habeas 
corpus — Power  of  Court  to  question  convic- 
tion—i  &  5  Will.  4,  c.  85,  s.  17—35  &  36 
Fic^c.94,».3. — The  applicant  was  in  March, 
1888,  convicted  uuder  4  &  5  Will.  4,  c.  85, 
s.  17,  of  selling  beer  without  having  an 
Excise  retail  beer  licence.  In  November, 
1888,  he  was  convicted  under  35  &  36  Y ict. 
c.  94,  s.  3,  of  selling  beer  by  retail,  not 
having  been  duly  licensed.  The  latter 
offence  was  treated  by  the  magistrate  as  a 
second  offence  under  the  Act  of  1872,  and 
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the  applicant  was  adjadged  to  paj  a  fine 
of  1007.  The  fine  was  not  paid,  and  in 
default  of  distress  the  applicant  was  com- 
mitted to  prison.  He  then  moyed  for  a 
writ  of  habeas  corpus  for  his  discharge. 
Held,  that  the  applicant  was  entitled  to 
his  discharge,  as  tne  offences  under  4  &  5 
Will.  4.  c.  85,  and  35  <&  36  Vict.,  c.  94, 
were  not  one  and  the  same,  and  that  the 
first  offence  under  the  later  Act  could  not 
be  treated  as  a  second  offence  under  it, 
because  of  the  preWous  conviction  under 
the  earlier  Act.  Upon  an  application  for 
a  writ  of  habeas  corpus  the  Court  have 
power,  if  satisfied  upon  affidavit  that  the 
conviction,  in  pursuance  of  which  the 
applicant  was  imprisoned  was  made  with- 
out jurisdiction,  to  order  him  to  be  dis- 
charged.  (Re  Anthers,  Jan.,  1889.  Q.  B. 
Div.)    588. 

SUFFEBINQ  GaMINQ  ON  PREMISES. 

(See  Gaming.) 

MALICIOUS  INJURY  TO  PROPERTY. 

Damage  to  growing  tree — Claim  of  right — 
24  &  25  Vict.  c.  97,  ss.  52,  53.— Sect.  52  of 
24  &  25  Yict.  c.  97,  makes  it  an  offence 
punishable  on  summary  conviction  to  **  wil- 
fully or  maliciously  damage  property, 
unless  the  party  offending  acted  under  a 
fair  and  reasonable  supposition  that  he  had 
a  right  to  do  the  act  compUined  of.  The 
appellant  was  convicted  by  magistrates 
under  the  above  section  for  wilfully  damag- 
inj^  a  tree.  The  appellant*s  premises 
adjoined  a  public  road,  on  the  opposite 
side  of  which  there  grow  a  chesnut  tree, 
which  overhung  the  road  to  within  a  few 
feet  of  the  appellant*s  premises.  The 
appellant  cut  off  certain  portions  of  the 
tree,  contonding  that  ho  had  a  right  to  do 
so  in  order  to  protect  his  property  from  the 
nuisance  caused  by  stones  which  boys 
threw  at  the  blossoms,  and  also  from  the 
nuisance  caused  by  the  branches  interfer- 
ing with  the  entrance  of  light  and  air  to 
his  dwelling  : — Held,  that  the  magistrates 
were  justified  in  finding  that  the  appellant 
wilfully  committed  damage  to  the  tree, 
and  that  he  did  not  act  under  a  fair  and 
reasonable  supposition  that  ho  had  a  right 
to  do  the  acts  complained  of.  {Hamilton 
Y.Bone.    April,  1888.    Q.  B.  Div.)    437. 

Gathering  mushrooms — Malicious  Injuries 
to  Property  Act,  1861  (24  &  25  Vict.  c.  97), 
s.  52. — The  appellant  was  the  occupier  of 
an  uncultivated  field  in  which  mushrooms 
grew  in  a  wild  state,  which  were  a  source 
of  profit  to  him.  The  respondent  gathered 
a  quantity  of  mushrooms  to  the  value  of  2s. 


in  such  field,  but  otherwise  did  no  damage 
or  injury,  and  the  appellant  thereapon 
took  out  a  summons  against  him  under 
sect.  52  of  the  Malicious  Injnrj  to  Pro- 
perty Act,  1861.  Held  (affirming  the 
decision  of  the  justices,  who  had  dismissed 
the  summons),  that  no  actual  damage  to 
the  realty  itself  having  been  proved,  no 
offence  had  been  committed  by  the  respon- 
dent within  the  meaning  of  the  eeetion. 
{Gardner  v.  Mansbridge.  July,  1887.  Q.  B. 
Div.)    281. 

Obstructing  railway — ^24  &  25  Viet.  c.  1(H), 
8. 34 — Endangering  safety  of  passengers — 
24  *  25  Viet.  c.  97,  s.  3S^Level  crossing 
over  highways — Railways  Clauses  Consoli- 
dation Act,  1845  (8  Vict.  c.  20),  s.  47.— The 
effect  of  sect.  47  of  the  Railways  Clauses 
Consolidation  Act,  1845,  is  to  make  a  road 
at  a  level  crossing  of  a  railway  only  a  high- 
way when  the  gates  are  opened  bj  one  of 
the  railway  company's  servante,  and  if  a 
servant  when  called  upon  does  not  come, 
and  a  person  using  tne  road  opens  the 
gates,  that  person  commits  an  unlawful 
act,  but  if  damage  ensues,  it  is  a  question 
for  the  jury  whether  the  damage  was  the 
reasonably  natural  consequence  of  the  un> 
lawful  act.  Wyatt  v.  Great  Western  Rail- 
way Company  (34  L.  J.  204,  Q.  B.) 
questioned,  but  followed.  {Reg.  v.  Strange. 
Feb.,  1889.    Lord  Coleridge,  C.  J.)    552. 

MALICIOUS  PROSECUTION. 

Malicious  application  for  seareh-warrani — 
Application  for  search-warrant  and 
warrant  for  arrest  on  information  supplied 
hy  third  party — Reasonable  cause  for 
suspicion — Judicial  act — CrtmimiZ  Law 
Ame7idment  Act,  1885  (48  <i^  49  Vict.  c.  69). 
s.  10. — The  defendant,  acting  upon  infor- 
mation supplied  by  another  person,  laid  an 
information  before  a  police  magistrate  that 
he  had  grounds  for  believing  that  the 
plaintiff  was  detaining  in  her  house  a 
voung  girl  for  immoral  purposes.  On  this 
mformation  the  magistrate  issued  a  search- 
warrant  and  a  warrant  for  the  arrest  of  the 
plaintiff,  under  the  10th  section  of  the 
Criminal  Law  Amendment  Act,  1885,  and 
the  plaintiff  was  returned  for  trial  at  the 
Central  Criminal  Court-,  and  was  there 
tried  under  the  6th  section  of  the  Act  and 
acquitted.  In  an  action  for  maliciously 
laying  such  information  before  the  magis- 
trate whereby  the  warrant  for  search  and 
for  arrest  was  obtained,  and  for  maliciously 
prosecuting  the  plaintiff  at  the  Centnu 
Criminal  Court: — Held,  that  the  magis- 
trate, in  issuing  the  search-warrant  and 
warrant  for  arrest,  under  the  10th  section 
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of  the  Act,  was  acting  judicially,  and  as 
the  defendant  had  acted  hand  fide,  and  the 
magistrate  had  acted  on  the  information, 
what  took  place  afterwards  was  the  act  of  the 
mas^trate  and  not  the  act  of  the  defendant, 
and  that  that  was  an  answer  to  an  action 
for  nuJicionsly  sning  out  the  warrant,  and 
that  as  to  the  farther  proceedings,  the 
plaintiff  had  failed  to  show  an  absence  of 
reasonable  and  probable  cause  on  the  part 
of  the  defendant.    Hope  v.  Evered  (ante, 

B112 ;  55  L.  T.  Rep.  N.  S.  320 ;  17  Q.  B. 
iv.  338)  followed.  Held,  by  the  Court  of 
Appeal,  that  upon  the  facts  proved  at  the 
intl  there  was  no  evidence  of  want  of 
reasonable  and  probable  cause  on  the  part 
of  the  defendant.  Hope  v.  Evered  {ubi 
supra)  held  not  to  govern  the  present  case. 
{Jjea  V.  Charrington.  May,  1889.  Q.  B. 
Div.  and  Ct.  of  App.)    704. 

Search-warrant — Reasonable  and  probable 
cause  for  suspicion — Judicial  function  of 
magistrate — Criminal  Law  Amendment 
Act,  1885  (48  <&  49  Vict.  e.  94),  ».  lO.—By 
sect.  10  of  the  Criminal  Law  Amendment 
Act,  1885,  it  is  enacted  that,  "  If  it  appears 
to  any  justice  of  the  peace,  on  information 
made  before  him  on  oath  by  any  parent, 
relative,  or  guardian  of  any  woman  or  girl, 
or  any  other  person  who,  in  the  opinion  of 
the  justice,  is  bond  fide  acting  in  the 
interest  of  any  woman  or  girl,  that  there  is 
reasonable  cause  to  suspect  that  such 
woman  or  girl  is  unlawfully  detained  for 
immoral  purposes  by  anv  person  in  any 
place  within  the  jurisdiction  of  such 
justice,  such  justice  may  issue  a  warrant 
authorising  any  person  named  therein  to 
search  for,  and,  when  found,  to  take  to  a 

flace  of  safety  such  wonmn  or  girl.  .  .  ." 
[eld,  that  such  section  vests  in  the  justice 
a  judicial  as  well  as  a  ministerial  function, 
and  that  if  the  justice,  upon  the  bond  fide 
information  of  an  applicant,  decides  that 
there  are  reasonable  g^unds  for  suspicion, 
and  issues  a  search-warrant,  no  action  for 
malicious  prosecution  will  lie  against  such 
applicant  for  having  given  the  information 
to  the  justice.  {Hope  v.  Evered.  June, 
1886.    Q.  B.Div.)    112. 

MALICIOUS  WOUNDING. 

Accidental  wounding  of  one  person  in 
attempting  to  wound  another — Malice — 
Intention— 24:  &  25  Vict.  c.  100,  s.  20.— 
An  offence  is  committed  within  sect.  20  of 
24  &  25  Vict.  c.  100,  if  anyone,  unlawfully 
intending  to  wound  another,  accidentally 
wounds  a  person  other  than  the  person  he 
intended  to  wound,  in  the  execution  of 
such  unlawful  intention.    Under  sect.  20 


it  is  sufficient  to  prove  general  malice, 
malice  against  the  person  wounded  not 
being  essential  in  the  commission  of  an 
offence  thereunder.  Beg.  v.  Pembliton 
(L.  Rep.  2  C  C.  R.  119)  explained.  {Beg. 
V.  Latimer.    May,  1886.    C.  C.  R.)    70. 

MANDAMUS. 

Rbcoveet  of  Excise  Penalty. 

(See  Inland  Bevenue.) 

MANSLAUGHTER. 

Death  Caused  by  Neoliqence. 

(See  Murder.) 

Matter  of  excuse — Negligence  by  railway 
auardr--Meaning  of  criminal  negligence — 
The  prisoner  was  indicted  for  the  man- 
slaugnter  of  a  passenger  in  a  train  of  which 
he  was  in  charge  as  guard.  The  prisoner 
had  directed  the  train  to  be  separated  on 
an  incline,  whereby  a  portion  of  the  train 
ran  backwards  and  collided  with  another 
train,  causing  the  death  of  many  of  the 
passengers.  0*Brien,  J.  told  the  jury  that 
in  order  to  convict  the  prisoner  they  must 
find  him  guilty  of  "  gross  negligence  "  or 
"recklessly  negligent  conduct,  and  that 
mere  intellectual  defect  or  mistake  of 
judgment,  without  wilful  disobedience,  as 
to  a  traffic  regulation  would  not  create 
criminal  liability.  Beg.  v.  Cavendish  (Ir. 
Rep.  8  Com.  Law,  178)  distinguished. 
{Beg.  V.  Elliott.  Oct.,  1889.  O'Brien,  J.  Ir.) 
710. 

Verdict  aoainst  Directors  op  Com. 

PANY. 

(See  Coroner.) 

MARRIAGE. 

Ceremony  Performed  by  Person  not 

IN  Holy  Orders. 

(See  False  Pretences.) 

Publication  of  Banns. 

(See  Bigamy.) 

MARRIED    WOMEN'S    PROPERTY 

ACT. 
Prosecution    of    Husband    by   Wife 

FOR  Libel. 
(See  Husband  and  Wife.) 

MASTER  AND  SERVANT. 
Liability  op  Master  for  Negligence 

OP  Servant. 
(See  Nuisance.) 

Wages — Payment  otherwise  than  in  coin — 
Truck  Act,  1831  (1*2  Will  4,  c.  37>— 
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Truck  Amendment  Act,  1887  (50  &  51  Vict 
c.  46). — The  respondent,  who  carried  on 
the  business  of  a  licensed  victaaller  and 
also  of  a  brickmaker,  supplied  certain 
workmen  employed  at  his  brickfields  with 
intoxicating  liquors  to  the  amount  of 
Ss.  lOd.  on  credit,  and  debited  them  in  his 
books  with  the  respective  amounts  as  they 
were  supplied.  In  the  eyening  of  the 
same  day,  when  the  workmen  were  in  the 
employer's  public-house,  he  handed  across 
the  bar  to  one  of  them,  on  behalf  of  the 
others,  the  sum  of  48.,  which  was  imme- 
diately given  back  to  the  employer,  who 
returned  2d,  as  change,  and  crossed  out  the 
entries  which  he  had  made  in  his  books. 
On  the  following  day  the  employer  paid 
.  the  balance  of  the  wages  then  due  to  the 
workmen,  after  having  deducted  the  above- 
mentioned  48.  from  the  amount,  in  coin. 
Held,  that  the  employer  had  committed  an 
offence  against  the  Truck  Acts,  1831  and 
1887.  (Gould  V.  Haynes,  Nov.,  1889. 
Q.  B.Div.)    732. 

liiATRIMONIAL  CAUSES   ACT,  1878. 

Appeal  against  Order  for  Separa- 
tion AND  Maintenance. 

(See  Husband  and  Wife.) 

MENS  REA. 

(See  Adulteration  of  Food,  Cruelty  to  Ani- 
mals, Fishery  District,  Malicious  Wound- 
ing, and  Merchandise  Marks  Act,  1887.) 

MERCHANDISE  MARKS  ACT,  1887. 

Offence  of  selling  goods  to  which  a  false 
trade  description  is  applied — Intent  to 
defraud — 50  Sf  51  Vict.  c.  28,  s.  2,  svib-sect, 
(2),  sect,  3,  svb-secU,  (1),  (2),  and  (3).— It 
is  no  defence  to  a  charge  against  a  person, 
under  sect.  2,  sub-sect.  (2)  of  the  Mer- 
chandise Marks  Act.  1887  (50  &  51  Vict, 
c.  28),  of  having  in  his  possession  for  sale 
goods  to  which  a  false  trade  description  is 
applied,  that  there  was  no  intent  to  defraud 
the  immediate  purchaser,  and  that  he  was 
not  in  fact  deceived.  ( Wood  v.  Burgess, 
Nov.,  1889.    Q.  B.Div.)    729. 

MERCHANT  SHIPPING  ACT,  1854. 

Supplying  seamen  to  ships  without  licence 
— Evidence — Onus  of  proof  of  licence  on 
defendant— 17  &  18  Vict,  c.  104,  s.  147—42 
&  43  Vict.  c.  49,  s.  39. — A  defendant  having 
been  charged,  under  the  147th  section  of  the 
Merchant  Shipping  Act,  1854,  with  supply- 
ing a  seaman  to  a  merchant  ship  in  the  United 
Kingdom,  he  not  being  a  person  holding  a 
licence  from  the  Board  of  Trade  for  that 
purpose  : — Held,  on  case  stated,  that  proof 


having  been  g^ven  of  the  supply  of  the 
seaman  by  the  defendant,  the  onus  of  prov- 
ing that  he  held  a  licence  from  the  Board 
of  Trade  rested  with  him.  (Reg,,  on  the 
prosecution  of  Turner,  v.  Johnston.   Jane, 

1886.  Q.  B.Div.)    221. 

METROPOLITAN     POLICE     MAGIS- 
TRATE. 

Obstruction   op    Highway — Jurisdic- 
tion. 

(See  Highway,) 

Recovery  op  Excise  Penalty. 

(See  Inland  Revenue,) 

MINES. 
(See  Coal  Mines  BegulaHon  Act,  1872.) 

MISTAKE. 

Money  Obtained  by — ^Felonious 

Taking. 

(See  Larceny.) 

MURDER. 

Agreement  to  commit  suicide — The  survivor 
guilty  of  murder — ^If  two  persons  enter 
mto  an  agreement  to  commit  saicidA  to- 

§  ether  and  the  means  employed  to  produce 
eath  prove  fatal  to  one  only,  the  sniriTor 
is  guilty  of  murder.   (Beg.  v.  Jessop.  Feb., 

1887.  Field,  J.)    204. 

Death  caused  by  act  known  to  he  dangerous 
to  life — Qualification  of  rule  as  to  death 
caused  by  act  done  in  committina  a  felony 
— Arson  resulting  in  loss  of  life. — If  a 
person  causes  death  by  an  act  known  to  be 
m  itself  eminently  dangerous  to  life  he  is 
guilty  of  murder.  Qucere,  whether  the 
rule,  that  an  act  done  in  the  commission  of 
a  felony  which  causes  death,  is  in  all  cases 
murder,  is  not  stated  too  broadly;  and 
whether  it  should  not  be  confined  to  felo- 
nious acts  dangerous  to  life.  (Beg,  v.  Seme 
and  another.  Dec.,  1887.  Stephen,  J.) 
311. 

Malice  aforethought — Drunkenness  a  fact 
for  consideration  of  jury  in  ascertaining 
intention — Manslaughter  by  negligence — 
Statement  by  prisoner  defended  by  counsd 
to  jury — Prisoners^  Counsel  Act,  1837  (6 
&  7  Will  4,  c.  114).— To  do  an  act  with 
malice  aforethought  means  to  do  a  crael 
act  voluntarily;  and  anybodv  who  inten- 
tionally inflicts  grievous  bo^ly  harm  on 
another,  intending  to  do  bodily  harm,  is 
guilty  of  murder  if  he  causes  death.  The 
intention  of  the  party  guilty  of  mnider 
being  an  element  of  tne  crime  itself,  the 
fact  that  a  man  was  intoxicated  at  the  time 
he  caused  the  death  of  another  may  be 
taken  into  consideration  by  the  jury  in 
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considering  whether  he  formed  the  inten- 
tion necessary  to  constitute  the  crime  of 
murder.  Manslaughter  by  negligence 
occurs  when  a  person  is  doing  anything 
dangerous  in  itself,  or  has  charge  of  any- 
thing dangerous  in  itself,  and  conducts 
himself  in  regard  to  it  in  such  a  careless 
manner  as  to  be  guilty  of  culpable  negligence. 
The  Prisoners'  Counsel  Act,  1837,  does  not 
deprive  prisoners  of  the  right  of  making  a 
statement  to  the  jury  in  cases  of  felony ; 
they  may,  if  they  wish  to  do  so,  make  a 
statement  to  the  jury  before  the  Court  is 
addressed  by  their  counsel,  which  state- 
ment will,  however,  give  the  Crown  a  right 
of  reply.  (Beg.  v.  Voherty,  Dec,  1^7. 
Stephen,  J.)    306. 

NAYAL  DISCIPLINE  ACT,  1886. 
(See  Desertion  from  Navy,) 

NEGLIGENCE. 

Criminal. 

(See  Manslaughter.) 

Death  caused  by — Manslauohteb. 
(See  Murder.) 

Master's  Liability  fob    Neolioence 

OP  Sebvant. 

(See  Nuisance.) 

NEWSPAPER. 

Pboop  op  Facts  Stated  in. 

(See  Evidence.) 

NEWSPAPER   LIBEL    AND    REGIS- 
TRATION  ACT,  1881. 

(See  Libel.) 

NQISANCE. 

Smohe — Furnace  in  Metropolis  not  con- 
suming smoke — Negligence  of  servant — 
Liability  of  owner — 16  A  17  Vict.  c.  128,  s. 
1. — By  the  negligence  of  one  of  the  respon- 
dent's servants,  black  smoke  was  emitted 
from  one  of  the  kilns  at  his  pottery  works, 
contrary  to  the  provisions  of  16  &  17  Vict. 
c.  28,  s.  1.  The  furnace  was  properly  con- 
structed, and  neither  the  respondent  nor 
his  foreman  had  any  knowledge  of  the 
matter,  nor  were  they  guilty  of  any  negli- 
gence : — Held,  that  the  offence  created  by 
sect.  1  of  16  &  17  Yict.  c.  128,  being  a 
criminal  offence,  the  respondent  could  not, 
under  the  above  circumstances,  be  con- 
victed. {Chiskolm  Y.  Doulton.  May,  1889. 
Q.  B.  Div.)    675. 

OBSCENE  LIBEL. 

(See  Libel) 


OBTAINING  CREDIT. 

By  False  Pretences — ^Form  T)f  Indictment 
for,  213. 

By  Undischarged  Bankrupt — Form  of  In- 
dictment for,  160,  557. 

ORDER  FOR  RESTITUTION. 

Practice — Larceny  and  false  pretences — 
Property  sold — Order  for  restitution  of 
proceeds — Jurisdiction  ofCriminalCourtr^ 
CertioraH—2A  &  25  Vict  c.  96,  ss.  1, 100. 
The  Court  before  which  a  conviction  takes 
place  within  the  terms  of  24  &  25  Yict.  c.  96,  s. 
100,  has  jurisdicton  to  entertain  an  applica- 
tion for  the  restitution  of  the  proceeds  of 
the  goods  as  well  as  of  the  goods  them- 
selves, and  the  objection  that  the  order 
made  on  such  application  is  wrong  in  point 
of  law  cannot  be  taken  on  application  for 
a  certiorari  to  quash  the  order  on  the 
ground  of  excess  of  jurisdiction.  If  such 
proceeds  are  in  the  hands  of  the  criminal 
or  of  an  agent  who  holds  them  for  him,  the 
application  should  be  granted ;  but  if  the 
person  holding  the  proceeds  does  not  hold 
them  for  the  criminal,  the  application 
should  not  be  granted.  (Beg,  v.  The 
Justices  of  the  Central  Criminal  Court* 
Aug.,  1886.    Q.  B.  Div.)    143, 

(See  also  Practice.) 
ORDER  OF  JUSTICES. 

FOBM  OF  ObDEB. 

(See  Justices'  Jurisdiction.) 

PARLIAMENTARY  ELECTIONS. 

Personation — Application  for  ballot  paper  in 
assumed  name — Name  assumed  for  special 
purpose  iiiserted  in  register — Mistake  of 
overseers — Validity  of  vote — 35  &  36  Vict, 
c.  33,  s.  24r— ^  &  47  Vict.  c.  51.— If  at  a 
parliamentaiy  election  a  man  applies  to  the 
presiding  officer  for  a  ballot  paper  in  a 
name  other  than  his  name  of  origm,  or  in 
the  name  by  which  he  is  generally  known, 
but  in  a  name  which  appears  on  the 
register  of  voters,  and  whicn  was  inserted 
therein  by  the  overseers  in  the  belief  that 
it  was  the  name  of  the  applicant,  and  for 
the  purpose  of  putting  him  on  the  register, 
he  is  entitled  to  vote,  and  is  not  a  person 
who  "applies  for  a  ballot  paper  in  the 
name  of  some  other  person,  whether  that 
name  be  that  of  a  person  living,  or  dead,  or 
of  a  fictitious  person,''  so  as  to  be  guilty  of 
the  offence  of  personation  witliin  the 
meaning  of  sect.  24  of  the  Parliamentary 
and  Municipal  Elections  Act,  1872,  or  the 
Corrupt  ana  Illegal  Practices  Prevention 
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Act,  1883.    (Beg,  v.  Fab^h  Fox.    Fob., 
1887.    Hawkins,  J.)    166. 

(See  also  Evidence.) 

PARTY  AGGRIEYED. 
Police-Constable, 

(See  Assault.) 

PENALTY. 

Alternative    Punishment — Fine    ob 
Imprisonment. 

(See  Justices'  Jurisdiction.) 

Recovery  of  Penalty  under  Excise 

Acts. 

(See  Inland  Bevenue.) 


Conviction 


PERJURY. 

Improperly 
Appeal 

(See  Practice.) 


Obtained- 


Court  of  competent  authority — Examination 
in  bankruptcy  —  Witness  examined  in 
absence  ofreaistrar — 46  &  4/7  Vict.  c.  62, 
8.  27  (3). — An  examination  of  a  witness 
under  sub-sect.  3  of  sect.  27  of  the 
Bankruptcy  Act,  1883,  by  the  court,  or  by 
a  registrar  in  pursuance  of  sect.  99  of  the 
Act  (&),  cannot  be  proceeded  with  in  the 
absence  of  the  judge  or  the  registrar,  as 
the  case  may  be.  When,  therefore,  a 
witness  is  sworn  before  the  court,  but 
examined  in  a  separate  room,  it  is  not  a 
sufficient  compliance  with  sub-sect.  3  of 
sect.  27  that  the  judge  or  registrar  may  be 
ready  and  willing  to  come  into  the  exami- 
nation when  requested ;  and  false  evidence 
given  upon  an  examination  when  the 
authority  competent  to  hold  the  examination 
is  absent  is  not  perjury.  (Beg.  v.  Lloyd. 
June,  1887.    C.  C.  R.)    235. 

Evidence  true  as  to  one  occasion  attributed 
to  another  occasion — Materiality — Suf- 
ficiency of  indictmen  t — Seizure  ofun  sound 
food— Public  Health  Act,  1875,  ss.  116, 
117,  263. — H.,  an  inspector  of  nuisances  for 
the  borough  of  S.,  was  convicted  of 
perjury  on  an  indictment  which  alleged 
that,  upon  the  hearing  of  an  information 
against  G.,  for  exposing  for  sale  a  number 
of  rabbits  which  were  unfit  for  the  food  of 
man,  contrary  to  the  Public  Health  Act, 
1875,  it  was  a  material  question  whether 
H.  had  duly  inspected  and  examined  the 
carcases  of  the  rabbits,  and  whether  such 
carcases  had  appeared  to  him  to  be  unfit 
for  the  food  oi  man  before  and  at  the  time 
when  he  seized  the  same  under  the  pro- 
visions of  the  Public  Health  Act.    The 


indictment  then  alleged  that  H.  falsely 
swore  (amongst  other  things)  that  he  had 
examined  critically  every  rabbit,  and  set 
out  the  evidence  giving  the  details  of  such 
examination ;  and  further  alleged  that  H. 
did  not  in  truth  examine  the  rabbits  in  the 
manner  sworn.  It  appeared  that  upon  two 
occasions  subsequently  to  the  time  of 
seizure,  when  he  had  merelv  made  a 
cursory  examination,  sufficient,  however,  to 
entitle  him  to  seize  the  rabbits,  he  had 
examined  them  as  he  had  sworn  he  had. 
It  also  appeared  that,  at  the  time  of  the 
seizure,  the  rabbits  were,  in  fact,  unfit  for 
the  food  of  man : — Held,  that,  as  the  indict- 
ment  did  not  allege  that  the  evidence  was 
given  with  reference  to  the  time  of  seizure, 
and  since  the  evidence,  if  taken  with 
reference  to  the  other  occasions  upon  which 
examinations  were  made,  was  perfectly 
truo,  all  the  allegations  might  be  true 
without  H.  having  sworn  falsely,  and  that, 
therefore,  no  offence  was  disclosed  upon 
the  indictment.     (Beg.  v.  Hadfield.    Dec., 

1886.  C.  C.  R.)    148. 

Form  of  Indictment,  150. 

Proof  of  proceedings — Non-production  of 
record  or  certificate  under  sect.  22,  of  14  &  15 
Vict.  c.  100. — On  the  trial  of  a  prisoner  for 
perjury  the  indictment  preferred  at  the 
trial  at  which  the  perjuy  was  committed 
is  not  sufficient  proof  of  the  proceedings 
there ;  there  must  be  either  the  record  of 
the  trial  or  a  certificate  of  it  under  14  &.  15 
Vict.  c.  100,  s.  22.     (Beg.  v.  Coles.    Jan,, 

1887.  Stephen,  J.)     165. 

PERSONATION. 

Assumed  Name. 
(See  Parliamentary  Elections.) 

Appointment  of  Pbesidino  Offices. 

(See  Evidence.) 
Form  of  Indictment,  166. 

PETTY  SESSIONS. 
Jurisdiction  of  Justices  at. 

(See  Justices*  Jurisdiction.) 

POLICE. 

Occasional  duties — Execution  of  duty  as 
constables — Stamping  of  weights  and 
measures — Fees  for — Fees  received  by 
police  in  execution  of  duty — 51  Viet.  c.  tx., 
8. 3. — The  police  who  are  appointed  to  carrv 
out  the  provisions  of  the  Weights  and 
Measures  Act,  1878,  are  not,  when  so 
acting,  engaged  as  constables  in  the  execu- 
tion of  their  duty.  A  private  Act  authorised 
justices  in  quarter  sessions  to  direct  thai 
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fees  paid  to  the  police  in  the  performance 
of  occasional  duties,  or  in  the  execution  of 
their  duty  for  which  a  fee  was  receivable, 
should  bepaid  to  the  Police  Superannuation 
Fund: — ^Ueld,  that  the  fees  paid  to  the 
police  appointed  to  carry  out  the  provisions 
of  the  Weights  and  Measures  Act,  1878, 
were  not  fees  paid  to  them  in  the  execution 
of  their  duty,  and  consequently  could  not 
be  carried  to  the  credit  of  the  Police 
Superannuation  Fund,  but  were  properly 
payable  to  the  credit  of  the  county  rate. 
{Meg.  V.  The  Justices  of  Kesteven.  May, 
1889.    Q.B.  Div.)    680. 

Prosecution  by,  fob  Obstruction  op 

Highway. 

(See  Highway.) 

PEACTICE. 

(See  Bigamy.) 

Admissibility  op  Evidence. 
(See  Evidence.) 

Amendment  op  Coroner's  Inquisition. 

(See  Coroner.) 

Appeal  in  criminal  case — Conviction  impro- 
perly obtained — Perjury — Misdirection. — 
Although  the  Judicial  Committee  will  not 
review  or  interfere  with  the  course  of 
criminal  proceedings  in  the  court  of  a 
colonv,  as  a  general  rule,  yet,  where  a  legal 
practitioner  was  ordered  to  be  struck  off 
the  rolls  of  the  court  upon  a  conviction  for 
perjury,  after  a  charge  by  the  presiding 
judge  to  the  jury  which  in  the  opinion  of 
their  Lordships  was  "  grievously  unjust  to 
the  defendant,  and  in  manv  instances  out- 
raged the  proprieties  of  judicial  pro- 
cedure," the  verdict  and  conviction  were 
set  aside.  Judgment  of  the  court  below 
reversed.  {Be  Dillet.  March,  1887. 
Priv.  Coun.)    241. 

Appeal  in  criminal  cause  or  matter — Juris- 
diction of  Court  of  Appeal — Order  for 
restitution  of  proceeds  of  stolen  goods — 
Money  in  hands  of  innocent  agent  of 
priso^ier — Discharge  of  rule  for  certiorari 
— Error  of  law  apparent  upon  ths  record — 
36  &  37  Vict.  c.  66,  s.  47—24  &  25  Vict. 
c.  96,  ss.  1, 100. — ^The  discharge  of  a  rule 
for  a  certiorari  to  remove  into  the  Queen's 
Bench  Division  an  order  of  a  judge  of  the 
Central  Criminal  Court,  under  sect.  100  of 
24  &  25  Vict.  c.  96,  for  the  restitution  of 
the  proceeds  of  a  sale  of  goods  which  had 
been  obtained  by  false  pretences,  is  a  judg- 
ment in  a  criminal  cause  or  matter,  within 
sect.  47  of  the  Judicature  Act,  1873.  Such 
an  order  of  restitution  may  be  made  not 


only  when  the  proceeds  are  in  the  hands  of 
the  convict,  but  also  when  they  are  in  the 
hands  of  an  agent  who  holds  them  for  him. 
{Reg.  V.  The  Justices  of  the  Central 
Criminal  Court.  Nov.,  1886.  Ct.  of  App.) 
196. 

Practice — Appeal  to  Judicial  Committee  in  a 
criminal  case — Form  of  indictment — 
Rules  of  procedure. — In  a  criminal  case 
leave  will  not  be  given  to  appeal  to  the 
Judicial  Committee  upon  the  ground  of  a 
violation  of  a  technical  rule  of  procedure,  or 
for  an  error  in  the  form  of  an  indictment 
or  information,  but  only  in  a  case  where 
there  has  been  a  departure  from  the 
principles  of  natural  justice.  {Dinizulu  v. 
Att.'Oen.  of  Zululand.  July,  1889.  Priv. 
Coun.)    735. 

Appeal  in  Prosecution  for  Oppbncb 
against  Excise  Acts.    . 

(See  Inland  Revenue.) 

Application  to  Justices  for  Special 

Case. 

(See  Appeal.) 

Canadian  lawStat.  34  <fc  35  Vict.  c.  28— 
Provision  for  the  administration  of  any 
territory  not  included  in  a  province — 
Ultra  Vires — Practice — Shorthand  notes 
of  Evidence — Canadian  stat.  43  Vict.  c.  25. 
— By  the  Imperial  statute,  34  &  35  Vict, 
c.  28,  s.  4,  it  is  enacted  that  the  Parliament 
of  Canada  may  from  time  to  time  make 
provision  for  the  administration,  peace, 
order,  and  good  government  of  any  terri- 
tory not  for  the  time  being  included  in  any 
province: — ^Held,  that  these  words  autho- 
rised the  enactment  of  pro^nsions  and  forms 
of  criminal  procedure  unknown  to  the 
English  common  law ;  and,  further,  that  the 
fact  that  a  court  of  law  might  come  to  the 
conclusion  that  a  particular  enactment  was 
not  calculated  as  a  matter  of  fact  and 
policy  to  secure  peace,  order,  and  good 
government,  would  not  entitle  them  to 
regard  it  as  ultra  vires  the  Dominion 
Parliament  to  enact. 

The  Canadian  statute  43  Vict.  c.  25, 
includes  high  treason  in  the  words  "  any 
other  crimes."  By  sect.  76,  sub-sect.  7, 
of  the  last-mentioned  Act  it  is  provided 
that  a  magistrate  shall  take  or  cause  to 
be  taken  in  writing  full  notes  of  the 
evidence: — Held,  that  taking  full  notes 
of  the  evidence  in  shorthand  was  a  com- 
pliance with  the  statute.  Petition  for 
leave  to  appeal  refused.  {Reg.  v.  Riel. 
Oct.  1885.    Priv.  Coun,)    48. 

Civil  a>ctionfor  unprosecuted  felony — Juris- 
diction   of  judge  at  Nisi  Prius  and  of 
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Divisional  Court  to  stay  action — Exami- 
nation of  witness  by  commission — Post- 
ponement of  trial. — Where  a  civil  action 
claiming  damages  for  acts  wliich,  on  the 
face  of  the  pleadings,  amount  to  a  felony, 
was  instituted,  and  an  application  came 
before  the  court  for  an  adjournment  of  the 
trial  on  the  ground  of  the  illness  of  a 
material  witness  : — Held  (O'Brien,  J. 
dissenting),  that  the  court  should  not  of  its 
own  motion,  where  no  application  was 
made  by  defendant,  and  where  no  prosecu- 
tion was  pending,  stay  the  action  on  the 
ground  of  the  felony  not  haying  been  pro- 
secuted. By  the  Court  (Johnson,  J.,  dis- 
senting), that  the  adjournment  should  be 
refused.  Held  by  O'Brien,  J.,  that  the 
action  should  be  stayed  until  further  order. 
{S.Y.8.  May,  1889.    Q.  B.  Div.  Ir.)   566. 

Costs— Case  stated  by  justices — Criminal 
Law  and  Procedure  Act  Ireland  (50  &  51 
Vict.  c.  20), «.  7—20  &  21  Vict.  c.  43.— When, 
upon  a  case  stated,  a  conviction  is  reversed, 
the  Divisional  Court  have  jurisdiction  to 
award  costs  to  the  appellant.  (Walsh  v. 
The  Queen.    Feb.  1888.)    435. 

Costs — Indictment  of  corporation — Removal 
by  writ  of  certiorari — Uon/viction — Fine — 
Fine  to  be  commensurate  with  offence. — 
Where,  on  conviction  of  a  corporation  on 
an  indictment  removed  by  certiorari  into 
the  Crown  side  of  the  Queen's  Bench 
Division,  a  fine  is  to  be  imposed,  the  fine 
is  only  to  be  commensurate  with  the 
offence  committed,  and  the  court  in 
apportioning  the  fine  will  not  take  into 
consideration  the  amount  of  the  costs 
incurred  by  the  prosecution.  {Reg.  v.  The 
London  and  North-Westem  Railway  Com- 
pany.   June,  1888.    Q.  B.  Div.)    413. 

Costs— Liability    op    Public    Pbose" 

CUTOR. 

(See  Vexatious  Indictments  Act.) 

Crobs-Examination  of  Witnesses 
BEFORE  Justices. 

(See  Justices'  Jurisdiction.) 

Detektion  op  Chattels  for  Purposes 

OF  Evidence. 

(See  Warrant  of  Arrest.) 

Fiat  of  Public  Prosecutor — Gene- 
rality. 

(See  Libel.) 

Indictment — Generality. 

(See  Bribery.) 

Indictment  op  Proprietor,  &c.,  of 
Newspaper. 

(See  Libel.) 


Jurisdiction  of  Court  for  Crown  Cases  Re- 
served— Question  arising  on  the  trial — 
Plea  of  guilty — Attempt  to  commit  un- 
natural offence — Domestic  fowls — ^11  &  12 
Vict.  c.  78,  8.  1 ;  24  <&  25  Vict.  c.  100,  *. 
61. — ^The  Court  for  the  Consideration  of 
Crown  Cases  Reserved  have  jarisdiction 
to  entertain  a  case  stated  for  their  opinion 
upon  any  question  of  law  arising  apon  the 
trial  of  an  indictment,  notwithstanding 
the  fact  that  the  prisoner  may  have  pleaded 
guiltv  to  the  indictment.  The  question 
whether  an  indictment  aUeges  an  offence 
in  respect  of  which  an  indictment  would 
lie,  is  a  question  of  law  which  must  be 
considered  upon  the  trial  of  every  indict- 
ment, and  it  is  immaterial  whether  or  not 
the  indictment  is  in  &u;t  questioned  by  or 
on  behalf  of  the  prisoner.  The  court  have 
jurisdiction,  therefore,  under  11  &  12  Vict, 
c.  78,  s.  1,  to  entertain  a  ease  in  which 
such  a  question  is  stated,  notwithstanding 
the  fact  thafc  the  prisoner  pleaded  gniliy 
to  the  charge  contained  in  the  indictment. 
Reg.  V.  Clarke  (15  L.  T.  Rep.  N.  8.  190; 
10  Cox  C.  C.  338 ;  L.  Rep.  1  C.  C.  R.  54) 

Questioned  and  distinguished.  Domestic 
owls  are  animals  wimin  the  meaning  of 
24  &  25  Yict.  c.  100,  s.  61,  and  therefore 
an  attempt  to  commit  an  unnatural  offence 
with  such  fowls  is  indictable  under  that 
section.  Reg.  v.  Dodd  (unreported)  over- 
ruled, and  Reg.  v.  Collins  (10  L.  T.  Rep. 
N.  S.  581 ;  9  Cox  C.  C.  497 ;  L.  &  C.  471) 
distinguished.  (Reg.  v.  Brown.  Nov., 
1889.    C.  C.  R.)    715. 

Jurisdiction  of  Justices. 
(See  Justices*  Jurisdiction.) 

Order  for  Restitution  of  Stolen 
Property — Jurisdiction. 

(See  Order  for  Restitution.) 

Previous  conviction — Keeping  dog  without 
licence — Conviction  for  second  offence — 
Prior  conviction  proved  ai  hearing,  but 
not  set  out  in  the  summons — Wnether 
second  conviction  is  in  respect  of  a  ''first 
offence  " — Summary  Jurisdiction  Act, 
1879 (42  * 43  Vict.  c. 49),  «.  4—7  AS  Geo. 
4,  c.  53,  8.  78. — On  the  hearing  of  a 
summons  for  keeping  a  dog  withofnt  a 
licence,  it  was  proved  that  the  defendant 
had  previously  been  convicted  of  the  same 
offence.  This  previous  conviction,  though 
proved  at  the  hearing,  was  not  set  oat  m 
the  information  or  summons.  The  magis- 
trate, who  treated  the  case  as  a  first 
offence,  as  the  previous  conviction  was  not 
set  out  in  the  summons,  reduced  the 
penalty  from  61.  to  98. 6(2.,  under  the  powers 
of  sect.  4  of  the  Summary  Jnrisaietion 
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Act,  1879,  which  gives  power  to  reduce  a 
fine,  if  imposed  *'  in  respect  of  a  first 
offence'*: — Held,  that,  as  the  prerious  con- 
viction was  proved  at  the  hearing,  thongh 
not  stated  in  the  summons,  it  was  a  case  of 
a  second  conviction,  and  that  the  magis- 
trate had  not  power  to  reduce  the  penalty 
below  one-fourth  part  thereof,  in  con- 
sequence of  the  provisions  of  sect.  78  of 
7  &  8  Geo.  4,  c.  53.  {Murray  v. 
Thompson.    Dec.,  1888.    Q.  B.  Div.)  554. 

Previotts  Conviction — Pboop  of. 
(See  Highway.) 

Previous  Conviction — Second  Convic- 
tion UNDER  Different  Statute. 

(See  Licensing  Acts.) 

Previous  conviction — When  to  he  proved — 
Niaht  poaching — ^9  Geo.  4,  c.  69,  s.  1. — 
Where  a  person  is  indicted  for  night 
poaching  after  two  previons  convictions, 
the  previous  convictions  should  not  be 
proved  nntil  the  jury  find  a  verdict  on  the 
other  facts  of  the  case.  (Beg.  v.  Woodfield. 
Nov.,  1887.    Hawkins,  J.)    314. 

Prosecution  by  inspector  for  the  Society  for  the 
Prevention  of  Cruelty  to  Animals — Right 
of  such  Inspector  to  conduct  case  and  to 
examine  and  cross-examine  witnesses — 
Summary  Jurisdiction  Act,  1848  (11  &  12 
Vict.  c.  43),  88.  12,  14. — An  inspector  for 
the  Society  for  the  Prevention  of  Cruelty 
to  Animals,  who  has  preferred  an  informa- 
tion and  complaint,  before  a  court  of 
summary  jurisdiction,  against  any  person 
for  cruelty  to  animals,  has  a  right  to 
appear  on  behalf  of  such  society,  and  to 
examine  and  cross-examine  witnesses  on 
the  hearing  of  snch  information.  (Duncan 
V.  Toms.    May,  1887.    Q.  B.  Div.)  267. 

Prosecution  by  local  authority — Delegation  of 
the  right  to  prosecute — Power  of  local 
authority  to  delegate  prosecution  to  police 
-^Public  Health  Act,  1875,  s.  259.— A  local 
board  acting  under  an  Act  which  embodied 
the  provisions  of  sect.  259  of  the  Public 
Health  Act,  1875, passed  a  resolution  that, 
in  pursuance  of  the  power  vested  in  them 
by  sect.  259  of  the  Public  Health  Act,  1875, 
the  superintendent  and  the  sergeants  of  the 
county  police,  for  the  time  being  acting 
within  the  district,  be  authorised  as  officers 
of  the  board  to  institute  and  prosecute  all 
such  proceedings  as  might  be  necessary 
against  persons  offending  against  certain 
specified  clauses  of  the  local  Act.  In  an 
information  preferred  by  the  superinten- 
dent of  police  against  the  appellant  for  an 
offence  under  the  Act: — Held,  that  the  local 


board  had  no  power  under  sect.  259  of  the 
Public  Health  Act,  1875,  to  delegate  the 
prosecution  to  the  police,  who  were  not 
officers  of  the  board,  nor  under  their  con- 
trol. (Kyle  V.  Barbor.  Jan.,  1888. 
Q.  B.  Div.)    378. 

Prosecution  by  private  individual — Inde- 
pendent prosecution  by  police — Assault — 
^arty  entitled  to  costs — 7  Geo.  4,  c.  64,  s.  22 
—24  &  25  Vict.  c.  100,  s.  77.— Where  the 
principal  person  interested  in  prosecuting 
a  prisoner  is  desirous  of  conducting  the 

Erosecntion,  he  is  entitled  to  do  so  and  to 
e  allowed  the  costs  of  the  prosecution. 
In  a  case  of  aggravated  assault  by  a 
prisoner  on  his  wife,  the  wife  retained  a 
solicitor  to  prosecute  her  husband.  In 
pursuance  of  this  retainer,  the  solicitor 
prepared  and  delivered  a  brief  to  counsel 
at  tne  assizes,  with  instructions  to  conduct 
the  prosecution.  A  constable  of  the  county 
had  been  bound  over  by  recognisances  k> 
prosecute,  and  the  clerk  to  the  magistrates, 
as  was  the  usual  custom,  prepared  and 
delivered  a  brief  to  counsel  to  prosecute. 
Held,  that  the  conduct  of  a  prosecution 
should  not  be  taken  out  of  the  hands  of  the 
person  principally  interested,  if  that 
person  wishes  to  undertake  it.  Reg.  v. 
Yates  (7  Cox  C.  C.  361)  distinguished. 
(Reg.  V.  BusheU.  Feb.,  1888.  Lord 
Coleridge,  C.J.)    367. 

Perusal  of  Wabeant  of  Arrest. 
(See  Warrant  of  Arrest.) 

Prisoners*  Statements  to  Jury. 
(See  Murdei\) 

Question  fob  Jury — ^Effect  of  Ver- 
dict OF  Guilty. 

(See  Libel.) 

Refusal  of  Justices  to  grant  Sum* 
MONs — ^Discretion. 

(See  Justices^  Jurisdiction.) 

Right  of  reply  of  several  prisoners  who  call 
witnesses — Right  of  the  Crown  to  reply — 
Right  of  prisoners  not  calling  witnesses  to 
the  last  word. — Where  several  prisoners 
were  indicted  jointly,  and  some  of  them 
called  witnesses,  but  others  did  not.  Held, 
that  the  Crown  had  a  right  of  reply  to  the 
counsel  for  those  prisoners  who  called 
witnesses,  but  that  the  counsel  for  the 
prisoners  who  called  no  witnesses  had  the 
right  to  address  the  jury  last.  (Reg.  v. 
Bums  and  others.  May,  1887.  Day  and 
Wills,  JJ.)    195. 


CXXXIV 


INDEX. 


Separate  Charges  in  one  Indictment 
— ^Admissibility  op  Evidence  on  all 
Charges  in  support  of  Conviction 
ON  EACH  Charge — Acquittal  on  one 
Charge. 

(See  ETtibezztement,) 

Venue. 
(See  Banhrupt.) 

Writ  of  Error — Non-compliance  with 
Vexatious  Indictments  Act. 

(See  Libel.) 

PREVENTION  OF  CRUELTY  TO 
ANIMALS. 

Conduct  op  Prosecution. 
(See  Practice.) 

PREVIOUS  CONVICTION. 

■ 

Prior  Conviction  proved  but  not 
alleged  in  summons. 

(See  Practice.) 

Second  Conviction  under  different 

Statute. 

(See  lAceiising  Acts.) 

When    to    be   proved. 
(See  Practice.) 

PRISONER'S  COUNSEL  ACT,  1837. 

Statement  by  Prisoner  to  Jury. 

(See  Murder.) 

PRISONS  ACTS. 

Commencement   op   Period   op 
Detention. 

(See  Imprisonment.) 

Criminal  Prisoner. 
(See  Imprisonment.) 

PROSECUTION. 

Conduct  of — ^Assault. 

(See  Practice.) 

Delegation  of  Right  op. 
(See  Practice.) 

Prevention  op  Cruelty  to  Animals. 

(See  Practice.) 

PUBLIC  MEETING. 

(See  Justices^  Jurisdiction  and  Unlawful 

Assembly.) 

PUBLIC  PROSECUTOR. 

Liability  for  Costs  of  Prosecution. 

(See  Vexatious  Indictments  Act.) 

Sufficiency  op  Fiat  of. 

(See  Libel) 


PUNISHMENT. 

Penalty  or  Imprisonment. 

(See  Justices*  Jurisdiction.) 

RABIES  ORDER. 

(See  Contagious  Diseases  {Animals)  Act, 

1878.) 

RAILWAY. 

Obstruction  of. 

(See  Malicious  Mischief.) 

RAPE. 

Attempt — Denial  by  prosecutrix  of  previous 
connection  with  prisoner — Admissibility  of 
evidence  to  contradict  denial. — ^Upon  an 
indictment  wLicli  charges  a  prisoner  wiUi 
an  attempt  to  commit  a  rape,  tlie  proseen- 
trix  may  be  cross -examinea  as  to  the  fact 
of  her  having  had  connection  with  the 
prisoner  previously  to  the  commission  of 
the  alleged  offence ;  and  should  she  deny 
the  fact  of  such  connection  having  taken 
place,  evidence  may  be  given  in  order  to 
contradict  such  denial.  (Beg.  v.  Riley. 
March,  1887.    C.  0.  R.)    19L 

REGISTRA.TION  OP  VOTERS. 
Personation. 

(See  Evidence  and  Parliamentary  Regis- 
tration.) 

REVENUE. 
(See  Inland  Revenue.) 

RIOT. 

Form  of  Indictment  for,  422. 

Speeches  followed  by. 

(See  Sedition.) 

Unlawful  assembly — Participation  in  rioian* 
assembly — Right  of  public  meeting  in  place 
of  public  resort — Dutijes  of  magistrates  in 
regard  to  apprehended  riots. — ^A  riot  is  a 
disturbance  of  the  peace  by  three  persons 
at  the  least  who,  with  an  intent  to  help  one 
another  against  any  person  who  opposes 
them  in  the  execution  of  some  enterprise  or 
other,  whether  lawful  or  unlawfoU  actually 
execute  that  enterprise  in  such  a  violent 
and  turbulent  manner  as  to  alarm  firm  and 
courageous  persons  in  the  neighbourhood. 
An  unlawful  assembly  is  an  assembly  of 
persons  with  the  intention  of  carrying  out 
any  common  purpose,  whether  such  purpose 
be  lawful  or  unlawful,  in  such  a  manner  as 
to  give  firm  and  courageous  persons  in  the 
neighbourhood  of  such  assembly  ground  to 
apprehend  a  breach  of  the  peaco  in  conse- 
qnence  of  it.    The  law  recognises  no  right 
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of  public  meeting  in  any  pnblic  thorough- 
fare, a  public  thoroughfare  being  dedicated 
to  the  public  for  no  other  purpose  than  that 
of  providing  a  means  for  tlie  public  of  pass- 
ing and  repassing  along  it.  A  place  of 
pnblic  resort  is  analogous  to  a  public 
thoronglifare,  and  altlioiigh  the  public  may 
often  have  held  meetings  in  a  place  of 
pnblic  resort,  without  interruption  by  those 
who  have  the  control  of  such  place,  yet  the 
public  have  no  right  to  hold  meetings  there 
for  the  purpose  of  discussing  any  question, 
whether  social,  politic|il,  or  religious.  A 
magistrate,  being  responsible  for  order  in 
the  district  over  which  he  has  control,  and 
the  Commissioner  of  Police  for  the  Metro- 
polis being  the  officer  mainly  responsible 
for  the  preservation  of  peac*  and  order  in 
the  metropolis,  if  a  magistrate  or  such 
commissioner  lazily,  stupidly,  or  negligently 
fails  to  take  the  precautions  necessary  to 
preserve  order,  he  can  1)0  proceeded  against 
in  a  criminal  court,  and  be  called  upon  to 
answer  for  his  neglect  of  duty.  Such  an 
officer  is  therefore  fully  justified  in  issuing 
a  public  notice  to  the  effect  that  public 
meetings  will  not  be  permitted  to  take  place 
in  any  place  of  public  resort  under  his 
control,  where  he  has  reasonable  grounds 
for  believing  that  a  breach  of  the  public 
peace  is  likely  to  result  from  the  holding  of 
any  public  meeting  in  such  places.  A 
puolic  meeting  held  at  a  place  of  public 
resort  after  the  publication  of  such  a  notice 
is  not,  however,  rendered  unlawful  merely 
by  reason  of  such  publication.  Where, 
therefore,  the  defendants  had  resisted  the 
police  by  endeavouring  to  bre&k  through 
their  ranks  in  order  to  take  part  in  a  public 
meeting  in  Trafalgar-square,  a  plaice  of 
public  resort  within  the  metropolis,  which 
meeting  had  been  prohibited  by  the  Com- 
missioner of  Police  for  the  Metropolis,  and 
the  holding  of  which  the  police  had  received 
orders  to  prevent  : — Held,  that  by  the 
operation  of  7  &  8  Vict.  c.  60,  14  &  15  Vict. 
e.  42,  and  2  &  3  Vict.  c.  47,  Trafalgar- 
square  is  placed  under  the  control  and 
supervision  of  the  police  in  the  same  manner 
as  any  street,  thoroughfare,  or  public  place, 
and  that,  whether  tlie  defendants  were 
guilty  of  x>articipating  in  a  riotous  assembly 
depended  upon  whether  they,  with  others 
who  were  following  thein,  or  who  they 
expected  would  follow  tliem,  approached 
the  square  with  the  intention  of  holding  a 
meeting  come  what  might,  or  merely 
approached  it  with  the  intention  of  request- 
ing to  be  allowed  to  hold  a  meeting,  and  of 
departing  if  their  request  was  refused  : 
Held  also,  that  if  the  jury  were  satisfied 


that  the  defendants  headed  a  mob  with  the 
intention  of  getting  to  the  place  of  public 
resort  if  they  could,  and  by  so  doing 
endangered  the  public  peace  and  alarmed 
reasonable  people,  they  would  be  justified 
in  finding  them  guilty  of  rioting.  (Beg. 
V.  Cunninghame  Graham  and  another. 
Jan.,  1888.    Charles,  J.)    420. 

SALE  OF  FOOD  AND  DRUGS  ACT. 

(See  Adulteration  of  Food.) 

SALE  OF  UNSOUND  MEAT. 

Person  "  to  whom  the  same  belongs  *' — Con- 
viction of  under-hailiff — Public  Health 
Act,  1875,  ss.  116,  117. — The  appellant  was 
an  under-bailifp  on  the  estate  of  N.,  a  large 
landowner,  and  it  was  his  duty  to  receive 
instructions  from,  and  obey  the  orders  of, 
the  head  bailiff.  Two  cows  belonging  to 
N.  were  slaughtered,  as  they  were  affected 
by  disease ;  the  appellant  was  not  present 
when  the  cows  were  slaughtered,  but  on  the 
same  day  he  was  told  by  the  head  bailiff  to 
send  the  meat  to  Portsmouth,  and  to  go 
there  himself  to  meet  it.  The  appellant 
went  to  Portsmouth  on  the  following  day, 
and  saw  a  butcher  named  B.,  and  on  the 
next  day,  the  head  bailiff,  having  been  told 
that  the  meat  had  not  been  sent  off, 
directed  the  appellant  to  take  the  meat  to 
P.  railway  station  and  consign  it  to  the 
butcher.  The  transit  of  the  meat  to  the 
P.  station  was  superintended  by  the 
appellant,  who  took  charge  of  it.  It  was 
then  sent  by  train  in  the  appellant's  own 
name  to  the  butcher  at  Portsmouth,  the 
appellant  sending  a  telegram  to  the  butcher, 
"  Two  carcases  of  meat  addressed  to  you ; 
make  best  of  it."  The  butcher  replied  that 
the  meat,  which  was  then  lying  at  Ports- 
month  railway  station  was  no  use  to  him. 
The  appellant  then  sent  a  telegram  to  the 
station-master :  *'  Ask  consignee  to  do  the 
best  he  can.  If  he  can't  dispose  of  it,  ask 
him  to  bury  it,  and  charge  sender 
expenses."  The  meat  was  seized  while 
lying  at  the  station,  and  condemned  as  un- 
sound. Upon  these  facts  the  appellant 
was  convicted,  under  the  117th  section  of 
the  Pnblic  Health  Act,  1875,  of  exposing 
unsound  meat  for  sale,  as  being  the  person 
**to  whom  the  same  belonged."  Held, 
qnashing  the  conviction,  that  there  was  no 
evidence  whatever  upon  the  facts,  to  show 
that  the  appellant  was  the  person  "  to  whom 
the  meat  belonged  "  within  the  meaning  of 
the  117th  section  of  the  Act.  (Newton  v. 
Monkcom.    Jan.,  1888.    Q.  B.  Div.)    382. 

SALMON  FISHERY  ACTS. 

(See  Fishery  District.) 
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SEA  FISHERIES  ACT,  1883. 

Enforcement  of  provisions — Proceedings  hy 
private  persons — Proceedings  hy  sea-fishery 
officers  only^-46  &  47  Vict.  c.  22,  ss,  4,  ll, 
20— Mr8<  schedule,  arts.  15,  22.— Tho 
enforcement  of  the  prorisions  of  the  Sea 
Fisheries  Act,  1883,  including  the  prose- 
cution of  offenders  against  the  Act,  is 
exclosivelj  confined  to  sea-fishery  officers ; 
and  prosecutions  for  offences  against  the 
Act  cannot  be  instituted  by  private  persons. 
{Beg,  V.  Cubitt  and  others.  April,  1889. 
Q.B.  Div.)    620. 

SEARCH  WARRANT. 
Judicial  Functions  of  Magistrate. 

(See  Malicious  Prosecution.) 

SEDITION. 

Form  of  Indictment  for,  356. 

Seditious  libel — Intent — Questions  for  jury 
— Natural  consequences  of  words  spoken — 
Speeches  followed  hy  riots — Assisting  at 
meeting  where  seditious  words  spoken. — 
An  intention  to  excite  ill-will  between 
different  classes  of  Her  Majesty's  subjects 
maybe  a  seditious  intention;  whether  or 
not  it  is  so  in  any  particular  case,  must  be 
decided  upon  by  the  jury  after  taking  into 
consideration  all  the  circumstances  of  the 
case.  Sedition  embraces  everything, 
whether  by  word,  deed,  or  writing,  which 
is  calculated  to  disturb  the  tranquillity  of 
the  State,  and  lead  ignorant  persons  to 
endeavour  to  subvert  the  government  and 
laws  of  the  empire.  Where  in  a  prosecu- 
tion for  uttering  seditious  woms  with 
intent  to  incite  to  riot  it  is  proved  that 
previously  to  the  happening  of  a  riot 
seditious  words  were  sj>oken,  it  is  a 
question  for  the  jury  whether  or  not  such 
rioting  was  directly  or  indirectly  attributa- 
ble to  the  seditious  words  i)roved  to  have 
been  spoken.  A  meeting  lawfully  convened 
may  become  au  unlawful  meeting  if  during 
its  course  seditious  words  are  spoken,  of 
such  a  nature  as  to  produce  a  breach  of  the 
peace.  And  those  who  do  anything  to 
assist  the  speakers  in  producing  upon  the 
audience  the  natural  effects  of  their  words 
will  be  guilty  of  uttering  seditious  words 
as  well  as  those  who  spoke  the  words. 
Eea.  V.  Sullivan  (11  Cox  C.  C.  44)  followed 
and  approved.  (Beg.  v.  Burns  and  others. 
April,  1886.    Cave,  J.)    355. 

STOCKBROKER. 
Conversion  op  Money  by. 

(See  Embezzlement.) 


SUICIDE. 
Agbbement  to  Commit. 

(See  Murder.) 

SUMMARY  JURISDICTION  ACTS. 
(See  Merchant  Shipping  Act.) 

Alternative    Punishment  —  Penalty 
OR  Imprisonment. 

(See  Justices*  Jurisdiction.) 

Appeal  aoainst  Conviction  under 
Excise  Acts. 

(See  Inland  Bevenue,) 

Application  for  Special  Case. 

(See  Appeal.) 

First  Offence. 

(See  Practice.) 

Inquiry  before  Justices — Cross- 
Examination  of  Witnesses. 

(See  Justices*  Jurisdiction.) 

TELEGRAM. 

Proof  of. 
(See  Evidence.) 

TOWNS  POLICE  CLAUSES  ACT,  1847. 

Obstruction  of  Highway. 

(See  Highway.) 

TRESPASS. 

Warrant  of    Distress   executed   by 
Person  not  named  in  Warrant. 

(See  Assault.) 

TRUCK  ACTS. 
(See  Master  and  Servant.) 

UNLAWFUL  ASSEMBLY. 

(See  Biot.) 
Fonn  of  Indictment  for,  422. 

UNNATURAL  OFFENCE. 

Domestic  Fowls. 

(See  Practice.) 

UNSOUND   MEAT. 
(See  Sale  of  Unsound  Meat.) 

URBAN  AUTHORITY. 

Indictment  of,  for  Non-repair  of 

Highway. 

(See  Highway.) 

UTTERING  FORGED  BONDS. 

Bonds  received  abroad  by  post — Dealing  hy 
prisoners  in  England  with  proceeds— - 
Evidence  of  posting — Extradition  under 
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wrong  name-^uriidietian.'^A  company 
in  Brussels  receired  on  the  4tb  day  of 
Jannary  a  letter  from  N.  and  Go.,  a  firm 
in  Lonaon,  containing  a  number  of  foreign 
bonds  for  negotiation.  They  accordingly 
on  the  5th  day  of  January  sent  to  N.  and 
Co.,  by  poet,  a  cheque  for  1500Z.  On  the 
6th  day  of  January  the  cheque  was  paid 
into  a  bank  in  liondon  by  T.,  the  only 
person  known  at  N.  and  C?o.'s  offices,  to 
the  account  of  N.  and  Go. ;  and  on  the  7th 
day  of  January  cheques  drawn  by  N.  and 
Go.  were  presented  at  such  bank  by  T., 
who  receiyed  14952.  in  respect  thereof. 
On  the  12th  day  of  January  F.,  who  was 
an  associate  of  T.,  endeayoured  to  tele- 
graph, under  an  assumed  name,  a  sum  of 
-  money  from  London  to  Stockholm,  but  was 
too  late  to  do  so.  Upon  an  indictment, 
which  charged  F.  and  T.  with  haying 
forged  and  uttered  the  bonds  with  intent 
to  defraud : — Held,  that  it  was  a  question 
for  the  jury  whether  there  was  sufficient 
eyidence  of  the  forged  bonds  haying  been 
posted  in  this  country ;  and  that,  if  they 
were  satisfied  that  there  was  sufficient 
eyidence,  they  could  find  both  the  prisoners 
guilty  upon  the  indictment  of  uttering  the 
forged  bonds. 

T.  was  receiyed  into  custody  from 
the  Swedish  ]police  in  Stockholm,  where 
he  was  in  prison,  haying  been  arrested 
under  the  name  of  Dubois,  under  which 
name  he  was  extradited.  Dubois  had 
preyiously  been  connected  with  T.,  and 
it  was  preyed  that  they  were  different 
persons : — Held,  that  the  court  haying 
jurisdiction  to  try  the  indictment,  it  was 
immaterial  under  what  name  T.  was  extra- 
dited. (Reg.  y.  Finkelstein  and  another. 
March,  1886.  The  Common  Serjeant.  G.  C. 
Ct.)    107. 

YAGBANT  ACT,  1824. 

Pretending  or  professing  to  tell  fortunes — 
Issuing  a  circular — Intention  to  deceive  or 
impose — Bogus  and  vagabond — 5  Gho.  4, 
c.  83,  s.  4. — Sect.  4  of  5  Geo.  4,  c.  83,  enacts 
that  "  eyery  person  pretending  or  profess- 
ing to  tell  fortunes,  or  using  any  subtle 
craft,  means,  or  deyice,  by  palmistry  or 
otherwise,  to  deceiye  and  impose  on  any  of 
His  Majesty's  subjects  .  .  .  and  being 
subsequently  conyicted  of  the  offence  for 
which  he  or  she  shall  haye  been  so  appre- 
hended, shall  be  deemed  a  rogue  and  a 
yagabond.^  The  issuing  of  a  circular  by 
way  of  adyertisement,  in  which  the  issuer 
states  that,  on  being  informed  of  the  dates 
of  births  of  those  ^nio  consult  him,  he  will 
(on  the  payment  of  money)  forecast  their 


future,  is  a  pretence  or  profession  to  tell 
fortunes  within  the  aboye  section,  though 
no  money  is  receiyed  by  him  and  the  future 
of  any  particular  person  is  not  told.  Proof 
that  the  issuer  of  such  a  circular  does  not 
belieye  in  his  own  power  to  foretell  the 
future  is  not  necessary  to  substantiate  the 
charge,  and  the  intent  to  deceiye  and 
impose  may  rightly  be  inferred  from  the 
issuing  of  such  circular.  (Penny  y, 
Hanson.    Feb.,  1887.    Q.  B.  Diy.)    173. 

VALUABLE  SECURITY. 

Inducing   the   Making   of. 
(See  False  Pretences.) 


VENUE. 
(See  Bankruptcy.) 

VEXATIOUS  INDICTMENTS  ACTS. 

Conspiracy — Charge  dismissed  for  want  of 
evidence — Befusal  of  justice  to  hind  pro- 
secutor over  to  prosecute  charge — Mule 
under  11  &  12  Vtet.  c.  44,  s.  5—22  &  23 
Vict.  t.  17,  ss.  1  and  2. — Where  a  prose- 
cutor  bond  fide  prefers  before  a  justice, 
and  within  his  jurisdiction,  a  charge  or 
complaint  in  respect  of  an  offence  within 
the  y  exatious  Indictments  Act,  1859,  and 
the  justice  dismisses  it  for  want  of  eyi- 
dence, such  dismissal  is  equiyalent  to  a 
refusal  to  commit,  and  the  prosecutor  is 
entitled  to  require  the  justice  to  take  his 
recognisance  to  prosecute  the  charge  or 
complaint  by  way  of  indictment.  {Beg.  y. 
Lord  Mayor  of  London  and  others ;  E» 
parte  Gosling.    March,  1886.    Q.  B.  Diy.) 

Costs — Acquittal  of  defendant — Prosecution 
taken  up  hy  Public  i^rosecutor  after  true 
hill  found— SO  &  31  Vict.  c.  35,  8.  2;  42  <ft 
43  Vict.  c.  22,  s.  7. — ^Where  a  criminal  pro- 
secution has  been  instituted,  underta&en, 
or  carried  on  by  the  Public  Prosecutor,  he 
stands,  by  yirtue  of  42  &  43  Vict.  c.  22,  s. 
7,  in  the  same  position  with  regard  to  costs, 
as  a  priyat«  prosecutor.  Where,  therefore, 
upon   an    indictment,  preferred  in  com- 

Sliance  with  sect.  2  of  the  Vexatious  In- 
ictments  Act  (22  &  23  Vict.  c.  17)  a  true 
bill  is  found  and  the  prosecution  is  then 
undertaken  by  the  Public  Prosecutor,  and 
the  defendant  is  acquitted,  the  court  haye 
power,  under  30  &  31  Vict.  c.  35,  s.  2,  to 
make  an  order  for  payment  to  the  defen- 
dant of  the  costs  to  which  he  has  been  put, 
and  in  the  exercise  of  its  discretion  will 
not  be  guided  by  the  reasons  which  induced 
the  Public  Prosecutor  to  undertake  the 
case.  {Beg.,  on  the  prosecution  of  Oostling, 
k 
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y.  Stubbs  and  another.    Nov.,  1886.    Be- 
corder.    0.  0.  Ot.)    219. 

Non-compliance  with— Weit  op  Ebbob. 

(See  Libel.) 

WAGES. 
Felonious  Taxing  of  Monet  Deposited. 

(See  Larceny.) 

Payment  othebwise  than  in  Goni. 
(See  Master  and  Servant.) 

WARRANT  OP  ARREST. 

Abbest  of  Natal  Officeb   without. 

(See  Desertion  from  Navy.) 

Judicial  Function  of  Magistbate. 
(See  MaUcums  Prosecution.) 

Tahina  and  detention  of  ehaUels  as  evidence 
to  he  used  on  prosecution  for  a  mis- 
demeanour— Pea>ce  officers — Denumd  of 
copy  or  perusal  of  warrant— 43  Qeo.  3,  c. 
143,  s.  6  (JreZand)— 24  Qeo.  2,  c.  46,  s.  6 
{JSngland). — When  a  person  is  arrested 
for  committing  a  felony  or  misdemeanour, 
any  property  in  his  possession  belioTed  io 


haT6  been  used  by  bim  for  the  pnvpoee  of 
committing  the  oifenee  may  be  aeisad  and 
detained  as  cTidence  in  sappwi  of  the 
char^;  and,  if  necessary,  each  profiertT 
may  be  taken  from  him  b^  force,  pioTided 
no  unnecessary  Tiolence  is  used.  {DUlon 
T.  O'Brien  and  another.  JCay,  1887.  Ex. 
P.  Jr.)    245. 

WARRANT  OF  DISTRESS. 
Delegation  of  Authobitt  to  Ezbcutb. 

(See  AssauU.) 

WITNESS. 

Cbbdibilitt. 

(See  Evidence.) 

Examination  of,  in  Absence  of  Pbk- 

SIDENT  OF  GoUBT. 

(See  Perjury.) 

Unable  to  Attend  Tbial— Admission 
OF  Deposition. 

(See  Evidence.) 

.WOUNDING. 

Intent. 
(See  Malicious  Wounding.) 
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